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. GENERAL INDEX (SUPREME COURT) 


BENAMI TRANSACTIONS (PROHIBITION) ACT (XLV 
OF 1988), Sec 4 - Prohibition on suit, claim or action - 
Special leave petition under Art 136 filed before coming 
into force of Act but special leave granted after coming into 
force’of the Act - Appeal, it must be treated as pending on 
date of coming into force of the Act - Appeal if prohibited - 
(Constitution of India (1950), Art 136). 38 


--Sec.4 - Suit claim or ‘action relating to benami transac- 
tions - If can be decreed after coming into force of Act - 


Persons who had entered into benami transactions before ` 


-Act - If can be given locus penitentia — . : 38 


CIVIL PROCEDURE CODE (V OF 1908), O.1, Rule 10(2) 


- Object and scope of - Necessary party -Whois - Municipal- 
ity issuing notice.to plaintiff to demolish unauthorised 
construction of two Chattels - Structure itself leased out to 
plaintiff by lessor - Lessor if a necessary party to suit by 
plaintiff against Munuerpeliy oo ee validity: of 
notice. z "85 


--O 22, Rule 1 - Subject-matter' of suit being right to 
property - Plaintiff dying - Legal representatives, not 
natural heirs but claiming on basis of settlement and will 


- Wishing to continue suit as originally pene Ifcan be | 


permitted, es i 24 


\ 
--O.23, Rule 3 (as amended by Act cv of 1976) - Words‘ in 
writing and signed by the parties’ - Whether exclude coun- 
_ sel from signing the compromise - Counsel whether com- 
petent to sign the compromise - Counsel, if can act upon 
implied authority - Compromise decree whether creates 
estoppel. - , A .1 


--O 39, Rule 1- Intenm Injunction - Grant of - Ambit and 


scope of - Satisfaction of Court, that there is a prima facie. 


case - If sufficient by itself to grant injunction - ‘Irreparable 
injury’ - What is - ‘Balance of convenience’ - How to be 
found - Suit for setting aside a decree in prior suit - An 
interim injunction if and when can be granted. 49 


` 


COMPANIES ACT (I OF 1956), Secs.3(iii), 26, 28, 31, 36, , 


39, 40 and 82- Articlesof Association of company - Binding 
nature of -Shares - If movable property - Transfer of shares 
-If regulated by Articles - Restrictions on transfer of shares 


- If can be imposed - Restrictions not stipulated in Articles” 


* - Validity. 11 


CONSTITUTION OF INDIA (1950), Art.136 - Jurisdic- - 


tion of Supreme Court under - Limits - Interference with 
an award of Tribunal upheld by High Court ~Manifest 
injustice caused, to wor kmen by award - Award can be 
interfered with. 16 


CONSUMER PROTECTION ACT. 1980) -- Administra- 
tive control over the forums - National commissions be 


"3 H - 
empowered to exercise administrative supervision over’ 


-State Commissions and State Commissions to exercise 
such administration in their respective areas of control - 
Directions issued 36 - 


CONSUMER PROTECTION ACT (1986) -- Constitution 


4 


of District Forums for every District - Directions for - 
Issued. 36 


INTERPRETATION OF STATUTES - Retrospectivity - 
Act substantive in nature- Can be prospective only, unless 
intention of Legislature was to give retrospective effect to 
it. , " - 42 
LABOUR LAW - Restructuring of dearness allowarice 
scheme by management to the disadvantage of the work- 


men - If and when permissible. we 16 


i 


LAND ACQUISITION ACT (I OF 1894), Sec.23(1-A) (as 


„introduced by Land Acquisition (Amendment) Act (LXVIII 


of 1984) - Retrospecüvity - Extent of - Notification under - 
Sec.3(1) of Kerala Land Acquisition Act corresponding to 
Sec.4(1) of Land Acquisition Act made on 15.5.1979 - 
Collector making award on 30 12 1980 - Civil Court giving 
its decisign on reference under Sec. 18 on 28.2.1985 - Claim- 


, antsifentitled to benefit of Sec 23(1-A) - Decision in Union 


of India v. Zora Singh, (1992)1 S.C.C. 678, giving another 
dimension to retrospectivity of Sec.23(1-A), held required 
reconsideration - Matter referred to a larger Bench. 

28 


--Sec 23(1-A) (as inserted by Amendment Act (LXVIH of 
1984), read with Sec.30(1)(a) of Amendment Act (1984) - 


_ Word ‘Court’ - Word ‘Collector’ cannot be read in the place 


compensation - Distinction between- 


. default 


of ‘Court’ - Additional amount calculated 1n manner indi- 


. catedby Sec 23(1-A) - Payablein cases where Collector had 


not made his award ón or before April 30, 1982 even in 
cases where the court might have made its award before 
September 24, 1984. 42 - 


--Secs 23(2) and 28 (as amended by Act (LXVIIL of 1984) - 
Award of solatium and award of interest on the amount of 
59 
1 
-Sec. 23(2) (as amerided by Act (LXVIII of 1984) - Land ` 
acquisition - Award of Collector given on June 10, 1968 - 
Award by reference court given on August 30, 1972 - 
Solatium on enhanced amount of compensation - Rate of 
E - 62 
--Sec.28 (as amended by Act LXVIII of 1984) - Enhanced 
rate of interest - Collector giving award on June 10, 1968 - 
Court giving award on August 30, 1972 - High Court 
deciding appeal on June 24, 1974 - Rate of interest which - 
can be allowed. 60 


LANDLORD AND TENANT - Tamil Nadu Buildings 
(Leasé and Rent Control) Act (XVIII of 1960), Sec.10(2) - . 
Wilful default in payment of rent - Landlord consenting to 
collect rent for two to three months at a time - Non- 


payment of rent for three months if constitutes ‘wilful 
23 


SUCCESSION ACT (XXXIX OF 1925), Sec.63 - Will - Proof 
of - Mode of - Onus of Proof. 52 


' TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT (XVIII OF 1960), Sec. 10(2)(1i1) - Acts of waste 


likely to umpair value or utility of building - Tenant replac- 
ing front door of wooden planks by rolling shutter not 
removing wooden frames - Lowering the front portion of 
the floor by 17 cms. for fixing the rolling shutter - Cutting 
down carefully the,stone steel plate at the top of the 


basement and refixing at the new level for lowering the 
floor level - Commissioner appointed to report about the 
acts giving opinion that the acts did not appear in any way 
to affect stability or the value of the building - Acts held not 


acts of waste entailing eviction of tenant. : 41 


{v 


j sw GENERAL INDEX (HIGH COURT) 


ADVERSE POSSESSION - Parties closely related - Defen- 
dants not proved to have exercised any adverse act - Defen- 
dants not making any attempt to get patta transferred to 


their names - Not exercising any act of ownership by - 


deahng with the property - Not declaring at any time that 
they weretheowners - Held in the circumstances, long pos- 
session will not tantamount to adverse possession. g 

: - J : m oe 2d 


-- Vendors selling property but claiming to be in possession 


subsequently adverse to the purchaser for over requisite 
period - Vendors or their successors-in-interest whether 
precluded from setting up title by prescription. 

‘ z 104 


APPELLATESIDE RULES OF MADRAS HIGH COURT, 
0.1, Rule 6 - Reference of question of law to Full Bench by 
Chief Justice - Competency of Full Bench to hear, if can be 
challenged on the ground that such a question of law does 
not arise. (F.B.) 573 


APPROBATE AND REPROBATE - Doctrine of Ques- ` ` 


tion of title - Parties agreeing before the Bench hearing 
Special Tribunal - Appeal that question of title could be 
decided in the second appeal - Cannot contend that Hugh 
Court in second appeal has no jursdictioń to decide ques- 
tion of title. 252 


ARBITRATION ACT (X OF 1940), Sec.29 - Arbitration 
proceedings - Award of interest by arbitrator - Power of. 
304 


--Sec 30- Award under - Validity- Examination of, by Court 


- Ambit and scope - Error of law or calculation done by the, 


arbitrator - Conditions of contract and the clauses, ifcan be 
read in the award to find out whether there has been any 
error of law -Objection to the award on ground that 
arbitrator committed error in awarding certain amounts 


related to matter either prohibited in the contract or not 
contemplated in the contract, something more than asked. 


for the contractor - Objection, held, nat sustainable. 
- 303 


BANKING REGULATIONS ACT (X OF 1949), 
Sec. 10(1)(b)(i)- Bi-partite Settlement under Sastry Award, 
Para 621 - Suspension of payment under Sec. 10(1)(b)(i) - 
Filing of insolvency petition by barik employee amounts to 
suspension of payment - Termination of services of such 
employee on account of loss of confidence because of act of 
insolvency - Order of termination if vitiated by non- compli- 
ance with paragraph 521. 87 


BENAMI TRANSACTIONS (PROHIBITION) ACT4XLV 
OF 1988), Sec. 1 - Expression ‘on behalf of a person claim- 
ing to be the real ownen of such property’ - Whether 
excludes a decrce-holder alleging that properties though 
not standing in the name of the judgment-debtor are only 
his. “as 236 


BOARD STANDING ORDERS, 8.0.15, “Para 9, Special 
FormD- Clause (9) - Government land assigned to Harijan 
‘4 Prohibition of alienation in favour of a non-Harijan - If 


` judicata 


BOARD STANDING ORDERS, S.0.15, Para 9 
‘unconstitutional. 561 
CIVIL PROCEDURE CODE (V OF 1908), Sec.11 - 
Resjudicata - Defendants filing suit against the Authori- 
tiesunder Tamil Nadu Hindu Religious and Charitable En- 
dowments Act - Members of the public other than Rajus 
not parties to it - Publication of the order not made - Suit 
decreed granting right of management of a temple to the 
denomination of Rajus - Petition special leave against 
judgment in second appeal against decree pending in Su- 


- preme Court - Hindu general public in City of Rajapalayam 


- Filing suitfor declaration that suitinstitution was pubhc 
religious institution belonging to the Hindu public in gen- 
eral - Suit whether barred by res judicata. 


--Sec.11- Transfer of Property Act (IV of 1882), Sec.53-A - 

Trial court passing decree declaring that plaintiffs were in 

possession of suit property in part performances of agree- 

ment - No appeal filed decree - Decree, if operates.as res 

Judicatain any suit by defendant for recovery of possession. 
'. 638 


—Secs 11and 92 -Suitincompetent for want of leave under 
Sec 92- Findings given of other issues- If can operate as res 
i 38 


--Sec.15 - Letters Patent (Madras), Clause 12 - Scope and 
object of Sec 15 - If section governs Figh Court exercising 
Ordinary Original jurisdiction. 444 


--Sec.20(b) - ‘Carrying on business’ - Partnership firm 
carrying on business - Partner not excluded from taking 
part in business, nor is hesleeping partner - Carrying on of 
the business by the firm amounts to that, partner carrying 
on business - Business carried on through power of attor- 
ney agent - If also carrying on business. 215 


--Sec.20(b) - Letters Patent (Madras), Clause 12 - Disting- 
tion between - Joint liability and joint and several liability 
-Difference not significant in the context of Sec.20(5), Civil 
Procedure Code 215 


--Sec.20(b) - Suit originally filed in Original Side of High 

Court, later on transferred to City Civil Court, Madras - 

Leave to sue - Could be granted only by City Civil Court. 
245 


--Sec.34 - Banking Regulation Act (X of 1949), Sec 21(2)(C) 
- Usurious Loans Act (X of 1918) - Commercial transaction 
- Rate of interest - Loanee disenlitling himself of any 
concessional rate of interest - Liable not to contractual rate 


- of interest but to rate at which moneys: were lent or 


advanced by nationalised banks in rclation'to commercial 


iransactions. ia 15 i 


--Sec.47 and 0.22, Rule 5 - Order under 0.22, Rule 5 if can 
be equated with an order under Sec.47(3) - Terms ‘repre- 
sentative’ and ‘legal representative’ - Meanings of. 

852 


--Secs.48 and 153, 0.6, Rule 17 - Limitation Act (IX of 


‘530 


^ 
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CIVIL PROCEDURE CODE (V OF 1908) 

1908), Art.182 - Execution petition pending - Prayer for 
amendment of petition for attachment -of properties 
included - Limitation for. Rs 60 


--Sec.64 and O.21, Rules 95, 98 and 103 - Petition for 
delivery of possession and for removal of obstruction - 
Common order passed by trial court - Revision petition 
against, if will lie. E. 630 


--Sec.64 and O.21, Rule 98(2) - Property attached in execu- 
tion proceedings - Tenant of judgment-debtor after attach- 
ment - If can resist auction purchaser' s claim for delivery 
of possession. ^ m 630 


--Sec.92 - Ingredients of - Life member of State Bank of 
India Officers’ Association Educational Trustand member 
of Executive Committee of the Parents-Teachers' Associa- 
tion filingapplication for leave to sue for framing a scheme 
to appoint new brushes - Maintainability — .. 500 


--Sec.92 - Life member of State Bank of India Officers' 
Association Educational Trust and member of Executive 
Committee of Parents-Teachers' Association of the school 
filing application for leave to sue - Applications rejected - 
One of the respondents filingan appeal against that order 
- Maintainability. 500 


--Sec.100 - Concurrent findings of fact - Interference in 
second appeal. ae 625 


--Sec.115 - Order of lower court in the interests of justice - 
The lower court has no jurisdiction to pass such order - 
Whether High Court can interfere with such orders. 

60 


-Sec.115 - Revisional jurisdiction of High Court under - 
When can be invoked - ‘Case decided’ - What is 
À : 488 


--Sec 151 - Constitution of India (1950), Arts.215 and 225 
read with Sec.4, C.P.C. - High Court's power and Special 
“jurisdiction in an appeal against order of “injunction - 
Directions issued.  ' . 168 


--Sec.151 - Dispute as to possession of land - Petitioners 
instituting suit and filing application praying for interim 
injunction - Application dismissed - Vacation Judge of 
High Court directing both sides to maintain status quo - 
Standing crops not to'be harvested by both parties till 
orders were got from appellate court - First respondent 
filing petition for police protection - District court grant- 
ing police protection - Order, if can be sustained 


206 


--Sec.181- High Court passing an order - The provisions of 
Divorce Act not complied with - Whether Court can recall 
or modify order or decree ih exercise of inherent jurisdic- 
tion. 106 


--Secs 151 and 115 - Order under Secs 151 and 115 - Not 
a Revision hes * x uf 435 


CIVIL PROCEDURE CODE (V OF 1908) 

--Secs.151 and 152 - Amendment of the decree - When can 
beallowed.  ' E 204 
--O.1, Rule 8 - Notice issued by Board of Trustees for 
allotment of plots to different persons - Persons if acquire 
common interest by virtue of such notice - If suit in 
representative capacity can be instituted to enforce their 
individual rights. P 604 


--O.1, Rule 10 and O.22, Rule 10 - Defendants in a suit 
entering into sale agreement wasa third party in respect of 
property in dispute, after disposal of appeal - Third party 
filing applications for impleading him as a party to the 
appealandtoexecute a sale deed in favour ofthe third party 
- Held not maintainable. ie 350 


--O.1, Rule 10(2) - Petitioner encroaching on public canal 
Road belonging to Panchayat - Filing a suit for declaration 
that he is absolute owner of property - Panchayat whether 
a necessary party to the suit. de T 518 


(5 Rules 17 and 19 - Service of summons - Defendant 
&bsent from residence at time when service is sought to be 
effected - Having no agent empowered to accept Summons 
on his behalf - Procedure to be followed. 4. 7! 862 


--O.13, Rule 2(1) and O.7, Rule 18 - Documents - Produc- 
tion of - Stage of i es 214 
--0.16, Rule 19, Proviso - Scope and object of. 

pom s 640 


--O 16, Rule 19 and O 26, Rule 4 - Examination of witness 
by Commission - When! can be ordered - Consideration for. 
640 


--O.21, Rule 22 - Execution proceedings - Executing Court” 
if should always:issue’ notice to person against whom 
execution 1s applied - High Court Circular dated 
22.11 1977 - Subordinate: Court not obeying -circular - 
Effect - Granting execution without notice, if invalid. 

498 


--0.21, Rule 22 - Executing decree recording delivery of 


* possession - No application filed to review that order - 


Order cannot be set aside. és 498 


—O.21, Rule 48 - Order of attachment passed against 
- Servant of Pallavan Transport Corporation in respect of 


salary of such servant - Execution petition - Garnishee 
absent - Attachment made absolute - Corporation if can 
deny payment of commuted pension to the servant on that 
ground. m le 219 


--0.21, Rule 63 - Claim suit - Decision - When operates as 
res judicata in a:subsequent suit és 419 
--O 21, Rules 64, 66 and 90 - Misdescription of property in 
sale proclamation - Bringing more extent of property than 
1S required to sale for satisfving decree - Existence of 
material irregularity or fraud in publishing or conducting 
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CIVIL PROCEDURE CODE (V OF 1908) 

sale - If sale is vitiated - Substantial injury to judgment- 

debtor, if necessary to be proved - Judgment-debtor, not 

raising objection during the course of execution proceed- 

ings - If can raise such objection after the sale. 
š a 75 


. -O.21, Rule 69(2) - Sale originally notified to take place on 
17.8.1983 - Sale actually held on 28.9.1983 beyond thirty 
days of the date of saleoriginally fixed -In between adjourn- 
ment of sale on 17.8.1983 at instance of judgment-debtor - 
Sale on 14.9.1983 and-21.9.1983 adjourned as presiding” 
officer was on leave - Continuous spell of 30 days in 
between the adjournments of sale on days when Presiding 
Officer was on leave not expiring, consent of judgment-, 
debtor for fresh proclamation held not necessary - Sale, 
held, not vitiated since substantial i injury to on 
debtor not shown. 15 


--0.22, Rule 4 - Suit for declaration of title of plaintiffs and 
recovery of possession - Plaintiffs praying for single decree 
against all the defendants - Lower appellate court dismiss- 
ing suit in toto - One respondent dying and his legal repre- 
sentatives not brought on-record - Appeal against that 
respondent.abated - Appeal whether abates as against the 
other respondents also. — à ' 638 


--0.22, Rule 5 - Scope of enquiry under - Summary in 
nature - Question whether a person should be admitted as 


legal representative of deceased plaintiff to continue the - 


“suit - Not question arising for decision in the suit - Ques- 
^ tion has to be relegated to decision in independent proceed- 
ings. 352 
Y A 
--0.23, Rule 1(3)(a) and (b) - Permission to withdraw suit 
with liberty to file a fresh suit - When can-be granted - 
Application for permission filed in appellate court - Mat- 
ters to be considered - Sufficient grounds’ in clause (b) if to 
be read ejusdem generis with formal defect - Plaintiff, if can 
be allowed to adduce fresh evidence or more evidence ina 
fresh suit. E 563 
--0.26, Rule 9 - Report of Commissioner - > Acceptance of - 
Examination of Commissioner, if necessary. 
221 


--O.38, Rule 5 - Interim attachment - Defendant executing 
pronote and giving immovable property as security by way 
of equitable mortgage by-deposit of title deeds - Plaintiff 
suing on the pronote and praying for interim attachment 
of the property - Interim attachment if can be ordered - 
Practice of-ordering interim attachment as a matter of 
course deprecated. 459 


COMPANIES ACT (I OF 1956), Sec.169 - One member 
holding the requisite number of shares or voting rights, if 
can requisition an Extraordinary General Meeting - Such 
shareholder, if can berestrained by injunction from calling 
the meeting - Such member if bound to disclose reasons for 
resolutions proposed at the meeting - Reasons, if justifi- 
able. i 130 


COMPANIES ACT (I OF 1956), 
--Sec.173(2) - Notice of meeting - Explanatory statement to 


- Obligation to annexe -Requisitionist calling for a meetig 
under Sec. 169 - If obliged to annexe explanatory statement 
to notice. E" .130 


4 


-Sec.284 - Scope and applicability. 130 


^ 


'"-Secs.397 and 398 - Applicant holding required share 


strength on the date of filing petition - But holding less 
number of shares on date of hearing - Whether is barred 
from maintaining petition for winding up. ... 130 


CONSTITUTION OF INDIA (1950), Arts.12 and 226 - 
Writ against educational institution - Respondents acting 
according to statutory provisions - Writ, 1s maintainable. 

-55 


--Art.19(1)(g) - Trade or business - Not every organised ' 
activity ofa sort of business will fall under Article - Right 
under Article cannot be claimed under a void agreement - 
Person engaged in a trade or business and contemplated a 
fraud oris regarded as immoral or opposed t to public policy, 
not entitled to right under Article. $ 168 


—Art.30(1) - Provision offending Art.30 - If can be sus- 


tained on the theory that it is only a temporary phase. 
- 515 


--Art.136 - Petition for Special Leave - Dismissal by a non- 
speaking order - Effect of. 310 


z 


_ -Art.213 - Legislative power of the Governor - Satisfaction 


with regard to immediacy if justiciable. 260 


--Art.226 - Industrial Dispute Act - Challenge-to order of 


- termination of a Bank servant on factual grounds or claims 


- If can be made in writ proceedings. ss 88 


--Art.226 - Locus standi - Person entering into an unregis- 
tered agreement of land with another whose land is sought: 
to be acquired - If has locus standi to maintain petition 
under aude 526 


. -Art.226 - Petition under - Disputed questions of fact ifcan 


be done into. is 97 


—Art.226 - Petition under- If can be éntertained on basis of 


bald allegations of mala fide. 525 
--Art.226 - Relief - Court can mould prayer to suit the 
occasion. as - 216 ` 
--Art.226 - Writ of certiorari - Petition for - No counter- 


affidavit filed - Records, if can be perused ‘to prove that 
Rules have been complied with. 2 525 


--Art.226 - Writ of mandamus - 1f can be issued striking 
down certain sections of an Act or declaring that certain 
persons will be entitled to maintenance even in the absence 
of such a provision in the Act - Non-joinder of necessary 


GENERAL INDEX (HIGH COURT) : ; 4 


CONSTITUTION OF INDIA (1950), 


. party i in writ petition, Petition not sustainable. - 


ae - ro. 400: 
—Art.226 - Writ of ‘mandamus - Ifi can be issuéd to compel 


carrying out terms of contract. 430^ 


‘ 


Art 296 - -Writ of mandamus : If can be issued without a 


i legal right. 


. enforce an illegal order. 


* 430 


—Art,226 - Writ of mandamus - Issue of- Condition prece- 
dent for. E n š ft 


` 


--Art.226 - Writ of mandamus under, if can be issued to‘ 
229 


--Art.235 - Disciplinary control of High Court over subor- 
dinate judiciary - Scope and extent.- Judicial First Class 
Magistrate accepting bribe - High Court if can recommend 
his dismissal to Governor after ordering departmental 
enquiry by a. District Judge - Conduct of departmental 
enquiry by District Judge - If-unauthorised delegation of 
powers - Duty of Governor to accept recommendation of 
High Court - Allegation of mala fides against High Court - 
Tenability. ` Pe 34 


CONTEMPT OF COURT - Person dimid ——-— A 


- Refusal to hear him in Wee cause - When can be ordered: 
` -157 


CONTRACT ACT ax OF 1872), Sec 2 - Offer and’ accep- 
tance --Acceptance of offer made over telephone ; When 
complete - Contract, where concluded. 113 


CUSTOMS ACT (LII OF 1962), Secé.47, 51, 110, 111 and 
113 - Proper Officer satisfied that goods entered for home 
consumption were not prohibited goods, passing order 
under Sec.47 or 51 - If can act under Secs 110, 111 or 113. 
unless that ondene set aside. et 43 


DEED - Constractiod. - "Court cannot ‘read what is not’ 
found in the document- A i 997 
--Person holding property absolutely - Can encumber prap- 
erty either absolutely or for life or ‘postpone encumbrance 
to operate on a ‘future date “- Deed in’ which right is 
recognised and postponed for a future daté to:accrue but 
conveyance completed'by way of settlement or a family 
arrangement -Is a settlementand nota will -Right created 


under such deed cannot be picts or withdrawn by a deed , 
| of cancellation. - 


y we Gate 425 
E > "^ peu tg 
DISCIPLINARY PROCEEDINGS -Viólátion if principles 
of natural justice - Relief to be accorded does: not: depend on 
prejudice being, caused: aem 


ng 


DIVORCE ACT. (IV OF 1869), Sec 2- J ufisdiction of court 


under, when can be dpvoled 74 aS 


--Sec. 19 - Application! for declaration of nullity of i marriage 
on grounds stated i in section - rd to entertain: 
7 sis t 11. 


DIVORCE ACT qv OF 1869) 


--Secs 36 and 37 - Petition'for divorce dismissed - Court fos 


can pass-order directing husband to take back the wife - 
And to pay! mainténante till she 1s taken back . 106 


Sec. 37 and Hindu Marriage Act aa. of 1955), Sec. 25 - 
Relevant peepee. 106 


- EMPLOYEES’ PROVIDENT FUNDS AND MISCELLA-- 
NEOUS PROVISIONS ACT (XIX OF 1952), Sec.5, Sched- 


: ule II, Item.10 and Employees Provident Fund Scheme, 


Paragraphs 61 and 70 - Nominee under Item 10 ofSchedule s 
II- Rights of - Nomination if prescribes a different line of 
succession. . 538 


ESTATE DUTY AÓT ARXIV OF 1953), Sec. 73(5-A) - 
Garnishee 'order passed under E x á 873 


PORE UD, proviso - Applicability. to sib !sec. a. 
" < 373 7 


eee ACT (1 OF 1872), Sec.34 - Accounts produced 
- Requirements of section is satisfied. ^ 481 


--Sec:115 - Estoppel against statute - L.I C: not estopped 
from contending inapplicabihty of Industrial Disputes Act 
to its employees, due 15 previous conduct. .. (F.B.) 574 
FACTORIES ACT (LXIII OF 1948),-Sec.49 - Tamil Nadu 
Factories (Welfare Officers), Rules (1953), Rules 4'to 7 -* 
Post of Labour Welfare Officer in Factories wherein five 
hundred ormore workers are ordinarily employed - Person, 
, holding, ‘if can be transft erred by the factory from that post. 
- If can be transferred to another post of a cadre in the 


absence of any term of-condition of service. ... l 


FOREST CONSERVATION ACT (1980) : Lease of forest 
lands granted for 25 years - Coming to an end on 4.7.1989 

- Application for renewal of lease on 1. :2.1989 - Renewal 

; declined relying on G.O.Ms.No.779, Forests and Fisheries. 

` datëd 1.7.1988 - -` Petitioner if can rely on earlier 

G O.Ms.No.1220; dated 7.11.1979 and claim to have 
acquired right to' have lease for 15 years from 5.7.1989 - 
Earlier G:O., Af supercede by later G.Q. css 549 
HINDU LAW- Hindu joint finilyanid Hindu Dodd iai 

? Distinction between- J oint family property and co-parce- 
nary property. whether oe n0 wh. 116 
ataca lp ET atni motio H - 
HINDU. MARRIAGE ACT e OF 1955): x Marriage 
under - “Proof - Registration alone, if Suiten to prove ^ 
‘mârriage: . : ES 00, A 
HINDU MINORITY AND. GUARDIANSHIP ACT (xxm 
' OE 1956), Secs.8, 11and 12 - Minor being solesurviving co- 


e 


, parcener + "Guardian, if can be appointed - Undividedinter- -, 


- est of minorin the property. -If covered by Sec.8.- Sec.11 if 
_ will apply tó minor’s interest in joint i BUD 
: 116 


PE € m p» 


^—.Sec.11 - Sdle’of minór's interest i in joint family, property 
by de` facto guardage iyd or l Vöidable. : 7116 


zu 


` 
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HINDU MINORITY AND GUARDIANSHIP ACT (XXXII 
-:Sec.12 - Expression ‘adult male, member’ whether will 
include~adult female member - Word ‘Management’ 
whether includes management otherwise than by kartha. 

116 


HINDU SUCCESSION ACT (XXX OF 1956), Sec8 - 
Notional partition preceding death of father - Son getting 
1/2 share in joint family property by survivorship - Share 
whether separate property of son -Share obtained by son by 


way of inheritance from father - Ifseparate property of son. : 


116 


INDIAN AIRLINES EMPLOYEES STANDING ORDERS 
(REGULATIONS) CONCERNING DISCIPLINE AND 
APPEALS, S.0.32 - Standing Order expressly prohibiting 
outside representation in departmental enquiries - Corpo- 
ration availing of services of a legally qualified and trained 
person as presenting officer - Employer denied assistance 
of legal practitioner - Principles of natural justice if 
violated. - 451 


INDUSTRIAL DISPUTES - Re-instatement - Normal rule 


of award of full back wages - Departure from - When . 


justified. ... 58 


INDUSTRIAL DISPUTES ACT (XIV OF 1947), Sec.2(ra) 
- LLC. held not guilty of unfair labour practice after 
20.5.1985 as they were only obeying court orders. 

.. (F.B.) 575 


--Sec. 10 - Reference under - Duty of Government - Settle- 
ment under Act if can bind union not, a party to it. 
$i 432 


--Sec.10(4) - Tribunal exercising power under - If can grant 
interim relief - Grant of interim relief - Matters to be 
considered. 382 


--Sec.10-B (inserted by Tamil Nadu Act XXXVI of 1982) - 
Scope of- Whether takes away power of the tribunal to pass 
interim order under Sec. 10(4) - Interpretation of Statutes 
- Harmonious interpretation - Repeal by implication : 
Secs.10-B and 10(4) if can co-exist. \ 382 


--Sec.18(1) - Scheme of Amalgamation of the Bank of 
Thanjavur with Indian Bank - Transferee Bank is liable to 
provide appointment on compassionate grounds for depen- 
dants of deceased employees of erstwhile Bank of 
Thanjavur. . . 966 


--Schedule V, Item 7 - Employee transferred - Transfer 


alleged by employee to be mala fide act of victimisation and : 


punishment - Industrial dispute raised - Employee if can 
maintain a suit in the civil court for declaration that 
transfer was mala fide, illegal and unjust and for conse- 
quential injunction. -435 


INSECTICIDES ACT (XLVI OF 1968), Sec.3(K)(i) and 


Rules 23 and 24(2) of the Rules framed under the Act - . 


Powers of Insecticide Analyst - If empowered to test the 
volume of the sample - Whether can go into question 


B 


whether the net volume as noted in the label into is con- 
tained in the container less volume than stated to label - It 
can becalled *misbranded' - ‘Ingredient’ if includes volume. 
V ei Ki 511 


INTERPRETATION OF STATUTES - Definitions - 
Application of. 611 


--Legislative indent - Motive behind legislature - Distinc- 
tion between. i 261 


LAND ACQUISITION ACT (I OF 1894), Secs.3(aa) and 6 
- Tamil Nadu Town and Country Planning Act (XXXV of 
1972), Secs.37(2), 39 and 65(2) - Acquisition of Land for a 
local authority for purpose of constructing a bus starid - 
Entire cost of the land acquisition cannot come from public 
revenue - Declaration under Sec.6 showing that entire 
- compensation of acquisition is paid out of public revenue - 
Declaration, if can be sustained. ase 239 


-:Sec.4(1) - Notification under - Vague - Publication of 
substance of notification not made in locality immediately 
- Declaration under Sec.6 not passed within one year of 
notification - Effect - Acquisition proceedings of vitiated. 

` 627 
--Sec.4(1) (as amended by Act LXVIII of 1984) - Notifica- 
tion under - Publication m newspapers prior to the issu- 
ance of the publication of the notification in Official 
Gazette - Acquisition proceedings, if vitiated. 404 
--Sec.4(1) - Publication of Notification in official gazette, 
and in the newspapers and publication of substance of 
Sec.4(1) notification - Must be continuous. ... 294 


--Secs.4(1) and 6 - Notification under Sec.4(1) gazetted on 
12.2.1986 - Substance of notification published in Newspa- 
pers on 3,3.1986 and 12.3.1986 - Published in locality on 
4.4.1986 - Period of one year from date of notification for 
making.declaration under Sec.6 - Reckoning of. . 

509 


--Sec.5-A - Enquiry under - No proof that objections to 
proposed acquisition were made within 15 days from date 
of service of notice - Legality of enquiry under Sec.5-A - 
Whether can be questioned. S 509 


--Secs.5-A and 6 - Authority holding enquiry under Sec.5-A 
and sending a report - Report if binding as Government - 
Enquiry Officer overruling objections - Government issu- 
ing notification under Sec.6, if can be said not to have 
' applied its mind. N 525 
--Secs.6 and 11-A - Declaration under Sec.6 published in^ 
Gazette on 28.3.1987, published, in' newspapers on 
30.3.1987 and published in locality on 1.4.1987 - Award 
made on 31.3.1989, if within two years prescribed under 
Sec. 11-A. se 509 


E 


--Sec.6(1), Proviso (ii) (as amended by Central Act (LXVIII 
of 1984)- 'Date of publication of Notification' for the pur- 
poses of - What is. 294 
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LAND ACQUISITION ACT (I OF 1894). 
--Sec.28 - Land of the petitioner acquired - Whether 
entitled to get interest on the amount of solatium." 

204 


--Sec.48 - Earlier acquisition proceedings dropped - Initia- 
tion of acquisition proceedings after some lapse of time - If 
invalid. ~ we cd 526 


LETTERS PATENT (MADRAS), Clause 12 - Grant or 
refusal of leave - Balance of convenience - Duty of court to 
determine. - 376 


--Clause 12 - Litigant filing suit on the Original Side of 


High Court claiming that most part of the cause of action . 


hadarisen within Madras - Leave, if can be refused only on 
ground that defendant had pleaded otherwise. 


LIFE INSURANCE CORPORATION ACT (XXXI OF- 
1956 as amended by Act I of 1981), Sec.48(2C) - Life 
Insurance Corporation of India (Staff) Rules (1960) - In- 
dustrial Disputes Act (XIV of 1947), Sec.25-J - Applicabil- 
ity of Industrial Disputes Act to employees and agents of 
L.I.C. - If and to what extent excluded. . (F.B)574 


LIFE INSURANCE CORPORATION ‘OF - INDIA 

(STAFF) REGULATIONS, 1960 - Validity - Applicability 

to persons employed under Regn.8 on temporary basis. 
(F.B.) Bi 


--Regn.8 - Validity - If violative of Arts. 14, 16 and21 ‘of the 
Constitution. . (F.B) 574 


--Regns.8 and 12, Explanation - Industrial Disputes Act 
(XIV of 1947), Sec.2(00)(bb) - Scope - Persons covered by 
, Regn.8 - If ‘retrenched employees’ as contemplated by 
Explanation to Regn. 12 of Sec.2(00) of Industrial Disputes 
Act. Œ. B. )573- 


LIMITATION ACT (XXXVI OF 1963), Sec.5 - Tamil Nadu 
Minor Mineral Concession Rules, 1959 - Applications 
under Rules to Collector - Collector not a court - Cannot 
condone delay in making applications invoking provision of - 
Limitation Act. 210 


--Sch.I, Arts.7 and 55 - Suit for arrears of salary - Article 
applicable - Starting point for limitation. ... 363 


--Sch.I, Art.54 - Agreement to reconvey property after 
1.9.1975 - Right of plaintiff purchaser arises only from 
2.9.1975 - No outer date fixed for reconveyance - Limita- 
tion - When starts. - s 5 625 
--Sch.I, Arts.58 and 65 - Suit for possession based on title in 
immovable property - Art.65 applies and not Art.58. 

x z m 425 


MADRAS CITY MUNICIPAL CORPORATION ACT (IV 
OF 1919), Sec.137-B and Schedule IV, Rule 3 - Enhanced 
Property tax - Levy of - Procedure for - Non-issue of notice 
under Sec.137-B - Effect - Claim for enhanced tax, if 


G 


376 , 


maintainable. ` 63 
MADRAS CITY TENANTS’ PROTECTION ACT (III OF 
1922), Secs 3 and 9 - Tenant of vacant site denying title of 
landlord - If can claim benefits-of Act ds 83 


MONOPOLIES AND RESTRICTIVE TRADE PRAC- 
TICES ACT (LIV OF 1969), Sec.36-A - ‘Unfair trade prac- 
tice’ - Persons making false representatiohs in their pro- 
spectus - Utilising name of Institutes established by them 
to elude students to join their respective institute, promis- 
ing to give them diplomas which they are not entitled to 
award - Can be said to have indulged in unfair trade 
practice. 168 


MOTOR VEHICLES ACT (IV OF 1939), Secs.3(1), (2), 
96(2)(b)(ii) and 110-A and Tamil Nadu Motor Vehicles 
Rules, Rule 39 - Motor Accidents - Liability ʻof insurer - 
Nature of - It is purely contractual - Policy containing 
clause that driving by holders of learner’s licence cannot be 
regarded as holding a valid driving licence - Clause does not 
run counter to Sec.96(2) - Such exclusion would enable the 
insurance company to avoid liability. 144 


--Secs 3(1) and 110-A - Motor accident - Driver of tourist 
vehicle not having licence to drive tourist vehicle but 
having licence to drive a light motor vehicle - Insurance 
policy not insisting on driver having a licence to drive a 
tourist vehicle - Insurance company, if can be held liable to 
pay compensation. 490 


--Sec.95(1) - Motor accident - Companion s - Wrong or 
tort by owner of vehicle not proved - Master-servant rela- 
tionship between owners and driver not established - 
Owner and consequently the insurer held, not, liable. 

i 389 
--Sec.95(2) - Motor Vehicles Act (LIX of 1988), Sec.147(1) 
and (2) - Motor accident - Liability of insurer - Appeal 
against award of compensation under old Act pending - If . 
governed by new or old Act. : 463 


--Sec.95(2)(b)(iv) read with Sec.95(1), proviso (ii) - Passen- 
ger - Who is - Person alighting from vehicle but not 
reaching a place of safety -Ifa passenger. ... 462 


--Sec.96(2) - Defences open to the Insurer - Tribunal hold- 
ing that victim was a passenger and fixing compensation 
payable by insurer on that basis - Owner of vehicle contend- 


- ing in appeal that the victim was a third party and not a 


passenger - Insurer, if can take the defence that victim was 
a passenger. 463 


--Sec.110 - Children Act (LX of 1960), Secs.2(g), (j) and 2(1) 
- Motor accident - Victim, a cyclist aged about 14 years - If 


. achild -Contributory negligence, if can benegatived, on the 
basis of age. 


198 
--Sec.110 - Claims Tribunal - Award of compensation for 
motor accidents - Liability of insurance company restricted 
toRs 50,000 as per policy - Tribunal cannot award compen- 
sation in excess of the amount specified, againsti insurance 


x , 
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MOTOR VEHICLES ACT qv OF 1939), 

company. 30 
--Secs.110 and 110-A,- Motor accidents - Claims for com- 
pensation in - Interest.- Award of - Date from which can be 
made. r : M4 
--Sec.110-D - Civil Procedure Code (V of 1908), O. 41, Rule 
33- Award of compensation by Claims Tribunal - -Appeal by 
insurance company alone - No appeal or cross-objection 
filedby owner of vehicle against quantum of compensation 
- Owner cannot invoke O.41, Rule 33, C.P.C., for reducing 
the compensation awarded against him. ' 30. 


MOTOR VEHICLES ACT (XLVII OF 1982), Sec.92-A(4) - 
Scope and ambit of - Motor accident - Deceased or injured 
person in accident found negligent - If can claim compen- 
sation from other party who was not negligent. B 

493 


NATURAL JUSTICE - Principles of - Applicability to 
proceedings in Civil Courts - Order passed behind the back. 


of the petitioner - Sustainability: 206 
OBITER DICTUM - Meaning of. (F.B) 310 
PER INCURIAM - - Meaning of - Pence of, 

'(F.B.) 309: 


« 


PONDICHERRY UNIVERSITY ACT durus 1985), 


Sec.13(3) - Expression - “Any matter’ - Scope of- Whether ' 


includes non-renewal of affiliation or de-affiliation. 
97 


PONDICHERRY UNIVERSITY FIRST ORDINANCE, 
Chapter VII, Rule 5(4) - Provisional affiliation given by 
university to a private educational institution, to ‘start 
B.Pharm. Course, B.Sc. Nutrition Courseand B. Sc. M.L.T. 
Course- University seeking to withdraw the provisional af- 
filiatian on basis of inspection report ofa committee - Copy 
"of Inspection report, if to be furnished to the institution 
before passing orders. 97 


PRACTICE AND PROCEDURE - Burden of proof - Sig- 
-nificance of, is lost only in cases in which specifically 
certain facts are not required to be proved by a particular 
party but found proved on evidence as record.. 


s 425 
7 R - 


--Findingof Court - Tobe based on inference to bedrawn on 
evidence on record. 152 


PRECEDENTS - Judgments of Full mx = Binding 
nature of. É * (F.B.) 309 


-Law of - Principles - Exceptions to rule of precedents. - 
3 : ' (F.B.) 309 


PRESIDENCY SMALL CAUSE COURTS ACT (XV OF 
1882), Sec.53 - Application for distress warrant under - 
Basis of provision for - Liability should be an admitted one 


- Person swearing affidavit under Section - Must state 
4 


same truly _ 22 
--Sec.60 - Application under - Disposal by Registrar of 
Small Cause Court - Competency. 22 


--Secs. 60 and 62 - Applications under - Disposal of - Proce- 
dure for - Instructions issued. 23 
PRESIDENCY TOWNS INSOLVENCY ACT (III OF 
1909). Secs.7, 8 and 36 - Evidence Act (I of 1872), Secs:59, 
91 and 82 - Person declared insolvent - Official Assignee 
filing application for declaration that insolvent was 
entitled to the sixth share in a property - Title deed for 


.property is in the name of brother of insolvent - Official 


Assignee and one creditor raising dispute that the title was 
in some one else - Dispute if can be raised - Benami - Nature | 
of transaction - Rights of ostensible owner. Title deed, if 
can be ignored. ' 343 


-Sec.17 - ‘Property’ under - Statutory tenancy under 
Tamil Nadu Buildings (Lease and Rent Control) Act, if 
property - If vests in Official Assignee on the tenant being 
adjudicated insolvent. 634 


PROVIDENT FUND RULES OF THE BHARAT HEAVY ^ 
ELECTRICALS, -LIMITED, Rule 42(3) - Nomination un- 
der -Intendment of- Benefit of nomination is not in favour 
of nominee only. /" 149 


PUBLIC SERVICES - Employment - Oral interview test, 


if can be relied upon as an exclusive test - Only three to five , 


minutes allotted to each candidate in interview and marks 
awarded - Oral interview, if vitiated. i 
PX 
RELIGIOUS INSTITUTION - Church in Andarkulam in 
Kanyakumari distríct - If belongs to Church of South India 
and under its administration. T 38 
SALE OF GOODS ACT (III OF 1930), Secs.16(2), 17, 40, 
41, 42, 43 and 49(9) - .Contract- and sale by samples - 
Tirumala Tirupathi Devasthanam contracting for the 
purchase ` of 20 tonnes of raisins from foreign seller 
through State Trading Corporation - Title of goods vesting 
in Devasthanam by endorsing bill of lading - Devasthanam 
rejecting goods after inspection - State Trading Corpora- 
tion maven to have reshipped goods to the foreign supplier, 
sss 159 


t 


--Sec.40 - Devasthanam contracting to buy raisin from 


foreign seller through State Trading Corporation - Devast- 
hanam held, had no privity of contract with seller. 
g 159. 
P 4 
--Sec.43 - Sale of goods on sample and C.I.F. Contract - 
Goods rejected - Tirumala Devasthanam contracting for 
purchase of raisin from foreign seller through State Trad- 
ing Corporation - State Trading Corporation held to be 


- owner of goods and directed to face proceedings before 


Customs Authoritiés and Port Trust Authorities. 
s E 159 


SASTRY AWARD - Bi-partite settlement under - Para 522 


555. 


4 
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' SASTRY AWARD : 

-Challenge to, as being opposed to public policy and viola- 
tion of principles of natural justice - If can be sustained. 

f 215 : " ,88 
SECURITIES CONTRACTS (REGULATION) RULES 
, (1957), Rule 8(1)(f) - Some Members of Stock Exchange 
disqualified they being engaged in business other than 
securities and accredited industrialists - Recognition 
* granted to the Stock Exchange if bad. so ae ~ 401 


SPECIFIC RELIEF ÀCT XLVI OF 1963), Sec.39 - Notice 
issued by Board of Trustees for allotment of' plots to 
persons and calling on them.to deposit necessary amounts 
- Persons who had'acted in pursuance of the notice, if can 
compel specific performance of allotment. .. > . 604 


STARE DECISIS - Farlier judgment of Bench of Three 
Judges - Should be pretrred to to latter px of Bench of 


two Judges. m - 75 . 


SUCCESSION ACT XXXIX OF 1925), Sec.63(C) - Evi- 
dence Act (I of 1872), Secs.67 to 69 - Will - Proof - Attesting 
witnesses dead - Evidence of witnesses thatattestation was 
in handwriting of attesting witness - Sufficiency. 

393 


--Secs.222, 276 and 295 - Will sought to be probated - 
Husband of testatrix filing caveat and accepted as caveator 
- Dying when proceedings were pending --His heirs and 
legal representatives, if can be added on caveators. 

- f 407 
TAMIL NADU AGRICULTURAL LANDS RECORD OF 
TENANCY RIGHTS ACT (X OF 1969), Sec.2(aa) - Culti- 
vating tenant - Who is - Heir - Cultivating te tenant’s wife’s 


sister’s son, whether an heir to the tenant. . 64 


‘TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT (XVII OF 1960) - Lease deed entered into for 


four years from 1.1.1987 - Clause in deed empowering ' 


landlord, to take proceedings to evict tenant on stated 


grounds during currency of the lease - Landlord determin- ` 


ing tenancy from 1.2. 1989 - Tenancy if contractual or 
statutory on and from‘ 1.2 1989. vom 634 


--Secs.2(2) and 10(3)(a)(iii) - ‘Building’ - Building let out for 
rent twoshops in the front portion - Rear portion always in 
occupation of landlord for purpose of his residence - Land- 
lord vacating that portion but not letting it out and keeping 
it vacant - Such residential portion, if that of the building 
let out to tenants - Landlord, if can be said to be occupying 
a non-residential building of his own for the purpose of his 
son’s business. ` es - 


--Secs.2(6) and 4 (as amended by Act- XXIII of 1973)- 
. Petition for fixation of fair rent under Sec Hs If'can be filed 
by partners of a firm. Se ss 410 


--Sec.4 (as amended by Act XXIII of 1973) - Fixation of fair 
rent under - Premises consisting of freehold land and 


leasehold land, -, Fixation, if can be asked for entire 


eto ` 


discretion to exempt tenant from consequence. 


422 


TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT av OF 1960) . 
premises., . 4 oo 410 


-:Sec.4 (as amended by Act XXIII of 1973) -Partnership Act 
(IX of 1932), Sec.69(2) - Fixation of fair rent under Sec.4 - 
Petition for - Filed by unregistered partnership - Objection 
not taken at the earliest stage - Cannot be allowed to be 
taken in appeal or in revision. m 410 


-Séc.Á(a) (as amended by Act XXIII of 1973) - ‘Market 
value of site in which building is constructed' - Building 
having more than one storey and more than one tenant in 


each storey - Calculation and apportionment of - Mode of. 
615 


--Sec.10(2)(1) (as amended by Act (XXIII of 1973) - Tenant 
committing wilful default in payment of rent - Court, if has X 


481- 


-Sec. 10(2)(1) and Explanation (as amended by. Act (XXIII 
of 1973) - Wilfu! default - Unexplained default, if wilful - 
Tenant, to prove that default was not wilful - Landlord not 
issuing notice as envisaged by Explanation - Default if can 
be held wilful. CM e 481 


--Sec.10(3)(a) Gi) - Bona fides - - Question of - How to be 
considered. 2 422 
N4 * H 
--Sec. 10(3)(a)(iii) - Petition under - No averment that 
landlord is not.in occupation of any non-residential build- 
ing for the purpose of carrying on his son 's business - 
Landlord seeking eviction on that footing only - Absence of 
averment whether vitiates proceedings. — .. 422 


--Sec.11(1) - Application for fixation of fair rent filed by 
landlord - Fair rent fixed - Tenant depositing difference 
between fair rent and monthly rènt - Appeal against order 
also disposed of - Petition for eviction’ of tenant also dis- 
posed of - Rent Controller, if can order payment out of the 
deposit made by tenant to landlord - Portion of the amount 
not recoverable even on daté of deposit by reason of bar of 
limitation - If can be ordered to be paid’ out by Rent 
Controller. : M" aem 


--Sec.14(2)(b) - Requirements of - Commencement of new 


' construction within one month of eviction - If necessary - 


‘Bona fides’ - What is - Production of sanctioned plan - If 
necessary. : . nis 341 


--Secs.19 and 23 (as amended by Act (XXIII' of 1973) - 
Application for fixation of fair rent - Preliminary objection 
as to maintainability of: application on groundthat applica- 
tion was ‘barred by res judicata - Rent Controller refusing to 
decide question - Order, if appealable. may 111 


--Sec.25.(as amended by Act XXIII of 1973) - Petitioner 
filing petition for fixation of fair rent agàinst partnership 
firm - Fair rent fixed - Both parties aggrieved - Filing 
appeals - Petitioners filing application to implead partners 
of firm as parties to appeal - Application ordered - Appel 
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TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT (XVIII OF 1960) 

late authority remitting the matter to the Rent Controller 
- Directions given - Order, if an order of remand - Revision 
whether lies against the order. . f sgo 506 


TAMILNADU CITY TENANTS’ PROTECTION ACT (III 
OF 1922) - Absence of provision in, similar to one under 
Rent Control Act enabling landlord to evict tenant on basis 
of denial of title - No bar to landlord seeking eviction on that 
ground - No need for a separate provision. .. 185 


--Sec.2(4)(1)(a) - Person who continues in possession of 
the land after the termination of the tenancy agreement - 
Tenant continuing in possession of land denying title of 
landlord and claiming title in himself since landlord had 
agreed to ‘sell the land to the tenant, if such person - If 
entitled to the benefits under Act ` m 185 


--Sec.9 - Tenant claiming relief under - Denying title of 
landlord - Failing to substantiate his claim - If can be 
granted alternatively a lesser claim of benefits under Act. 

"e 186 


TAMIL NADU CO-OPERATIVE SOCIETIES ACT (LIII 
OF 1961), Sec.24 - Nomination under - Object of - If 
intended to alter the course of succession under personal 
law - Nomination made by a deceased whether amounts to 
a testament. . E US 538 


TAMIL NADU CO-OPERATIVE SOCIETIES RULES ' 


(1961), Rule 56(2), Proviso - Claim under Sec.73 of the Act 
- Filing of - Limitation for. 2 = 479 


TAMIL NADU CO-OPERATIVE SOCIETIES (AP- 
POINTMENT OF SPECIAL OFFICERS) ACT (XXVI OF 
1990) - Constitution of India (1950), Sch. VII, List II, Entry 
32 - Legislative competence of Tamil Nadu Legislature to 
make the Act - If extends to judging electoral malpractices 


* intheelections held for the membership of the Board and/ 


orother office-bearers of HE Society - Act held, a colourable 
exercise of power. ol 261 
-Sec.5 - Appointment of Advisory Board - Absence of 
qualification for - Provision, if arbitrary and invalid. 

"E 263 


--Sec.7(2) - Appointment of Special Officers - Power dele- 
gated to Registrar to appoint - Registrar and person vested 
with all or any of the powers of Registrar - Person vested 
with powers of a Registrar - Appointment of Special Offi- 
cer by such person, if legal. pe 263 


"Sees. T1 and 73- Decision in proceedings under Sec.71 <It 
bars proceedings under Sec.73 by res judicata. 

B ' : _ 479 

TAMIL NADU CULTIVATING TENANTS ARREARS 

OF RENT (RELIEF) ACT (1990), Secs 4 and 5 - Scope of - 

Expression arrears of rent payable to the landlord - Inter- 

pretation of. T 523 


' OF 1920), Secs.3(3), 3(24) and 197 - 


TAMIL NADU DEBT RELIEF ACT (XIII OF 1980) - Suit 
on mortgage deed pending and later on decreed - Mortga- 
gor, if can seek adjudication before Authorities under the 


Debt Relief Act claiming relief - Jurisdiction of Authorities 


to entertain such application. i - ' 879 


TAMIL NADU DISTRICT MUNICIPALITIES ACT-(V 
*Reconstruction of a 
building - Wall of house falling down - Reconstruction of 
wallifreconstruction of building- Sanction of Municipality 
for reconstructing wall, if required. e 611 


--8ec.82(2) - Tamil Nadu Buildings (Lease and Rent Cón- 
trol) Act (XVIII of 1960), Sec.4 - Levy of Property tax - 
Basis of assessment under Act (V of 1920) - Should be fair 
rent worked out under Sec.4 of Act XVIII of 1960 - Assess- 
ment not worked out on that basis - Cannot be sustained - 
Civil Court can declare the levy illegal. ES 299 


TAMIL NADU ENTERTAINMENT TAX ACT (X OF 
1939), Secs.9(1), 9(2) and 9-A - Relative scope of Secs 9(1) 
and 9(2) - Order passed under Sec.9(1) - Not appealable 
under Sec.9-A - Equation of conviction and composition . 
not arbitrary or unreasonable - Not violative of Art.14 of 

Constitution of India. : 32 
TAMIL NADU ESTATES (ABOLITION AND CONVER- 
SION INTO RYOTWARI) ACT (XXVI OF 1948) AND 
TAMIL NADU MINOR INAMS (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT (XXX OF 1963) 
- Acts in pari materia as to exclusion of jurisdiction of Civil 
Courts only. . s 252 


TAMIL NADU HIGHER SECONDARY EDUCATIONAL : 
SPECIAL RULES RULES, Rule 2(b)üi) - Vacancy in post 
of Post Graduate Assistant in Tamilin private aided school 
- To be filled by direct recruitment - Person claiming to be 
appointed by promotion - Order rejecting claim held not 
violative of principle of natural justice. © .. ` 229 


TAMIL NADU HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XXII OF 1959), Sec 6(20) 
- ‘Temple’ - Definition - ‘Private’ or ‘Public’ - Temple is 
presumed to be public - Burden of proving it to be private ` 
is on person claiming into to be so. "T 93 


--Sec 6(20) - "Temple' - Denominational temples whether 
public temples. » 530 


` --Sec 63(a) - Jurisdiction - Question whether a temple is 


public temple or private temple - It can be decided by civil 
court. «i 530 


--Sec.64(5)(a) and (b) - Are mutually exclusive - Proviso to 
section applies only to sub-sec.(a) - Deputy Commissioner 
has unrestricted and unconditional power to modify 
scheme under Sec.64(5)(b) - He can modify scheme framed 
by court also. ie 416 


--Sec.64(5)(b) - Deputy Commissioner modifying scheme - 

Person wanting to set aside modified scheme - It should 

plead that ingredients of section have not been satisfied. 
416 


r 


` and Explanation - Scope - Land acquisition proceedings - 
Social Welfare Department requiring land - Procedure 
prescribed in Rule 3 if applicable. s 553 


TAMIL NADU MINOR MINERAL CONCESSION 
RULES (1954), Rule 9(2) (as amended by G.O.Ms.No.764, 
Industries (K-1) Dept., dated 19.8.1988) - Amendment is 
not retrospective but prospective - Applications made for 
renewal after amendment came into force - Renewal willbe 
governed only by amended Rule. 210 


TAMIL NADU PATTA PASSBOOK ACT (IV OF 1986), 
Secs.3, 4, 6 and 14, Proviso - Patta Passbook - Entries in - 
Evidentiary value of - If conclusive proof of title. 
! j Ste ` 282 

. TAMIL NADU PRIVATE COLLEGES (REGULATION) 
ACT (XIX OF 1976) - Disciplinary proceedings against 
teacher of Private College - Enquiry conducted by an 
authority other than Disciplinary Authority - Copy of 
report of Enquiring Authority to be furnished to the delin- 
quent. e . 55 


--Sec 14(1)(c) - Disciplinary action against teachers ‘of 
Private College - Power to take - Vests in the college 
Committee - Principal of College, a member of the Com- 
mittee - Whether can exercise the power. - 55 


TAMIL NADU RECOGNISED PRIVATE SCHOOLS 
(REGULATION) ACT (XXIX OF 1974), Secs. 18-A and 18- 
' B- Tamil Nadu Private Colléges (Regulation) Act (XIX of 
1976), Secs.14-A ánd 14-B - Constitutional validity. (Con- 
stitution of India, (1950) Árts.14 and 30. 514 


TAMIL NADU RECOGNISED PRIVATE SCHOOLS ` 


(REGULATION) RULES (1974), Rule 16(4)(ii) - Special 
Rules for the Tamil Nadu Higher Secondary Educational 
Rules, Rule 2(b) (ii) - Appointment of Post Graduate Assis- 
' tant in Tamil in private aided school - Rule to be followed 
. for. 229 


TAMIL NADU URBAN LAND (CEILING AND REGU- 
LATION) ACT (XXIV OF 1978), Sec.21 - Possession for 
over 20 years buyingit in contravention of Sec.6 - Applying 
for exemptions - Claim rejected as sale was in contraven- 
tion of Sec.6 - Claim as a lessee - Should be considered. 

jM 358 


^ 


TITLE - Title by prescription - Proof. , 252 


TRADE AND MERCHANDISE MARKS ACT (XLIITOF 
1958), Sec.46 - ‘Person aggrieved’ - Person applying for 


- d d 2 


j GENERAL INDEX (HIGH COURT) 
` TAMIL NADU LAND ACQUISITION RULES, Rule 3(b) _ 


10 


registration of a.trademark -Opposed by registered pro- 
prietors who owned an identical trade mark - Berson if 
person aggrieved on the ground that scope of use of the 
trade mark is limited and exclusive benefit affected --Per- 
son not showing that because of existence of impugned 
trade mark, he could not doa thing lawfully which he could 
otherwise do - Fact that person will not be able to file suit 
for infringement, if can make person a person aggrieved. 

68 


--Sec.46 (1)(a) - Trade mark registered - Person contending 
that it was not for bona fide use - Onus lies on him to show 
for what other purpose, registration was done. 
i 68 
--Sec.46 (1)(b) - Trade Mark registered in names of nine 
partners - Changes in partnership - Only two of the origi- ` 
nal partners remaining - Use of trademark by the two, if 
can-be said to amount to non-user. PA WES cs 68 
--Sec.109 - Application for rectification of Trade mark 
already registered - Assistant Registrar allowing applica- 
tión - Appeal against order - If can be maintained by only 
one ofthe partners while the registration was in the names 
of nine partners. RN 68 


TRANSFER OF PROPERTY ACT (IV OF 1882), Bec.52-- 
Object of - Property belonging to three groups of persons - 
Defendants 4 and 5 entering into agreement of sale in 
respect of their 1/3rd share - Eight other sharers entering 
intoagreement with first defendant to sell the entire prop- 


- erty- First defendant filing suit for specific performance of 


that agreement - Defendants 4 and 5 giving effect to their 
sale agreement after thé filing of the suit - Suit dismissed 
- Appeal filed - By way of compromise defendants 4 and 5 
executinga sale deed in favour of sons of first defendant in 
pursuance óf the latter agreement of sale - Sale deed 
executed by defendants 4 and 5 in pursuance of earlier 
agreement of sale, if hit by doctrine of lis pendens. 

5 as 140 


--Sec.111(g) - Notice under - When necessary - Lease 
otherwise determined - Notice, if necessary. ' t 
Y F 185 


WORKMEN’S COMPENSATION ACT (VII OF 1923), 
Sec.28 - Scope and object - Worker dying in accident - Wife 
paid some amount in full settlement of her claim - Not 
registered under the Act - Cannot be taken cognizance of. 

: dos 348 


* ` NOTES OF RECENT CASES ' 


Baliah Nader v. Rayappan 


Thanjavur Division, Thanjavur 


D dp. m 


, APPE TESIDE RULES OF MADRAS HIGH COURT, 
0.1, Rule 6G - aes of question of law to Full Bench by 
Chief Justice - Competency of Full Bench to hear, if can be 

- challenged on the ground that such a question of law does 
not arise. ase 5 


CIVIL PROCEDURE CODE (V OF 1908), Sec.11 - Prior ` 


partition suit dismissed for default - No decision on merits 
-Second partition suitif barred by res judicata - Right of co- 
sharers to maintain suit for partition - Suit for partial 
partition, if barred. ne 11 


--Sec.11- Transfer of Property Act (IV of 1882), Sec.53-A - 
Trial ccurt passing decree declaring that plaintiffs were in 


] i "11 
Coimbatore Texcity Share Brokers Association represented by its President, 
H.Bhaskaran v. Union of India, represented by Secretary to Government, z - 
Ministry of Finance, New Delhi : : 2 
Duraiswami v. Munisami: ` 8 
Indian oil Corporation Ltd. v. Damayanthi Devi 1 
Dr. Kamala Dakshinamurthi v. Board of Trustees, Srinagar Colony. Madras ; E s 7 
Kuttiappa Gounder, v P M.Rangasami f : - 2 
The Management of T.V.S., Suzuki Ltd., Harita Hosur v. State of Tamil Nadu m 1 
| K.Muthuswamy v. The Chairman, Neyveli Lignite Corporation Ltd. Neyveli - DN aa i 2 
The Nagapattinam Import and Export Corporation, Nagspattnini: Thanjavur District v. K.Lakshmi ... 4 
Thiru A.Natarajan v. The Management of Salem Central Co-operative Bank, Salem : Zee ' 9 
Partners ‘of Satyanarayana & Company v. The Official Assignee, High Court, Madras ~~ ES 10 
M.Radhaktishna Rao v. A.B.Ahmed Basha" : ` E 13 
M. Rajagopal v. The Government of Tamil Nadu . 4 
Rajanga Padayachi v: Sundara Padayachi "'. 
Ramaswamy Gounder (decd.) v. The Special Tahsildar (Debt Relief), " 
Thirupattur, North Arcot District . . 3 
T.S.Rangachari v. V.S.Krishnaswamy 1 
V.K.P.Sethupathy Chetüar v. A.Chinna Veeran i 1r 
Sriramulu Naidu v. Yusuf Sahib : 10 
P.Subbaraj v. State of Tamil Nadu ` " _ 
Terminated full time temporary L.I.C. Employees Welfare Association 
v. Senior Divisional Manager, Life Insurance Corporation of India Ltd., 


' (F.B)5 ; 


INDEX OF RECENT CASES | 


possession of suit property in part performances of agree- , l 


` ment - No appeal filed - Decree, if operates as res judicata 


in any suit by defendant for recovery of possession. 

z ide 9 
--Sec.64 and 0.21, Rules 95, 98,and 103 - Petition for 
delivery of possession and for removal of obstruction - 
Common order passed by trial court - Revision: petition 
against, if will lie. - 11 


--Sec.64 and O.21, Rule 98(2) - Property attached in execu- 
tion proceedings - Tenant of judgment-debtor after attach- 
ment - If can resist auction purchaser's claim for delivery 
of possession. — m 11 


s 


CIVIL PROCEDURE CODE (V OF 1908), " 
--Sec. 100 - Concurrent findings of fact - Interference in 
secondappeal  . ^ des 10 


--O.1; Rule 8 - Notice issued by Board of Trustees for 
allotment of plots to different persons - Persons if acquire 
common interest.by virtue of such notice - If suit in 
' representative capacity can be instituted to enforce their 
individual rights. ae 7 


--O.5, Rules 17 and 19 - Service of summons -Defendant 
absent from residence at time when service is sought to be 
effected - Having no agent empowered fo accept summons 
on his behalf - Procedure to be followed js 2 


--O 22, Rule 4 - Suit for declaration of title of plaintiffs and 
recovery of possession - Plaintiffs praying for single decree 


against all the defendants - Lower appellate court dismiss- , 


ing suit in toto - One respondent dying and his legal repre- 
sentatives not brought on record - Appeal against that 
respondent abated - Appeal whether abates as against the 
other respondents also. xs 8 


CONSTITUTION OF INDIA (1950), Art.226 - Proceed- 
ings under - Scope of - Sufficiency of evidence - Question 
whether there can be another conclusion on the findings - 
If can be gone into. s 9 


--Art.226 - Writ of mandamus - If can be issued to compel 
carrying out terms of contract. e: 2 


--Art.226 - Writ of mandamus - If can be issued without a 
legal right. s 2 


ESTATE DUTY ACT (XXXIV OF 1953), Sec.73(5-A) - 
Garnishee order passed under - Effect ue 1 


--Sec 74(2), Proviso - Applicability to sub-section (1). 
` ie 1 


EVIDENCE ACT (I OF 1872), Sec 115 - Estoppel against 
statute - L.I.C. not estopped from contending inapplicabil- 
ity of Industrial Disputes Act to its employees, due to 
previous conduct. 6 


HINDU SUCCESSION ACT (XXX OF 1956), Sec 14 - 
Scope - Widow in possession of the estate on the date of the 
Hindu Succession Act - Enjoying the properties by execut- 
ing lease deeds and exercising right of ownership - Her 
rights if get enlarged under Act s 7 


INDUSTRIAL DISPUTES ACT (XIV OF 1947), 
Sec.2(00)bb) (as amended by Act (XLIX of 1984) - 
Constitutional validity. m 6 


--Sec.2(ra) - L.I.C held not guilty of unfair labour practice 
after 20.5.1985, as they were only obeying court orders. 
ES = he 6 


--Sec.2(s) - Workman - Bank Inspector in charge of super- 
vising work of four institutions - Ifa workman. ° 


* date fixed for reconveyance - Limitation - When starts. 


=. . INDEX OE RECENT. CASES 


INDUSTRIAL DISPUTES ACT (XIV OF 1947), 

--Sec.10 - Reference under - Duty of Government - Settle- | 

ment under. Act if can bind union not a party to it. 
X 1 


LAND ACQUISITION ACT (I OF 1894), Sec.4(1) - Notifi- 
cation under - Vágue - Publication of substance of notifica- 
tion not made in locality immediately - Declaration under 
Sec.6 not passed. within one year of notification - Effect - 
Acquisition proceedings of vitiated g P 9 


--Sec.4(1) (as amended by Act (LXVIII of 1984) - Notifica- 
tion under - Publication in newspapers prior to the issu- 
ance of the publication of the notification in Official Ga- 
zette - Acquisition proceedings, if vitiated. - 4 


LIFE INSURANCE CORPORATION ACT (XXXI OF 
1956), as amended by Act (I of 1981), Sec.48(2C) - Life 
Insurance Corporation of India (Staff) Rules, 1960 - Indus- 
trial Disputes Act (XIV of 1947), Sec:25-J - Applicability of 
I.D. Act to employees and agents of L I.C. - If and to what 
extent excluded. 6 


LIFE INSURANCE CORPORATION ,OF INDIA 
(STAFF) REGULATIONS (1960) - Industrial Disputes 
Act (XIV of 1947), Sec.2(00)(bb) - Regulations 8 and 12, 
Explanation - Scope - Persons covered by Regulation 8 - If 
‘retrenched employees’ as contemplated by Explanation to 
Regulation 12 or Sec 2(00) of I D. Act ds 5 


-- Validity - Applicability to persons enipluyed under Regu- 
lation 8 on temporary basi$. ^ 5 


--Regulation 8 - Validity - If violative of. Arts 14, 16 and 21 
of the Constitution. si 5 


LIMITATION ACT (XXXVI OF 1963), Sch.I, Art.54 - 


. Agreement to reconvey property after 1.9.1975 - Right of 


plaintiff purchaser arises only from 2.9.1975 - No outer 
10 


PRESIDENCY TOWNS INSOLVENCY ACT (II OF 
1909), Sec.17 - ‘Property’ under - Statutory tenancy under 
Tamil Nadu Buildings (Lease and Rent Control) Act, if 
property - If vests in Official Assignee on the tenant being 
adjudicated insolvent. 11 


SECURITIES CONTRACTS (REGULATION) RULES 
(1957), Rule 8(1)(f) - Some Members of Stock Exchange 
disqualified they being engaged in business other than 
securities and accredited industrialists - Recognition 
granted to the Stock Exchange if bad. vs 2 


SPECIFIC RELIEF ACT (XLVII OF 1963), Sec.39 - Notice 
issued by Board of Trustees for allotment of plots to 
persons and calling on them to deposit necessary amounts 
- Persons who had acted in pursuance of the notice, if can 


compel specific performance of allotment. — .-.. 7 
E E 


TAMIL NADU BUILDINGS (LEASE AND RENT CON- 


= is 9 . TROL) ACT (XVII OF 1960) - Lease deed entered into for ° 


INDEX OF RECENT CASES 


four years from 1.1.1987 - Clause in deed empowering 
landlord to take proceedings to evict tenant on stated 
grounds during currency of the lease ; Landlord determin- 
ing tenancy from 1.2.1989 - Tenancy if contractual or 
statutory on and from 1.2.1989. ; _ 10 


--Sec.4(a) (as amended by Act XXIII of 1973) - ‘Market 
value of site in which building is constructed' - Building 
having more than one storey and more than one tenant in 
each storey - Calculation and apportionment of - Mode of. 

- ' 13 


TAMIL NADU DEBT RELIEF ACT (XIII OF 1980) - Suit 
on mortgage deed pending and later on decreed - Mortga- 
gor, if can seek adjudication before Authorities under the 
Debt Relief Act claiming relief - Jurisdiction of Authorities 
to,entertain such application. 2i 3 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
Sec.58(C) - Mortgage by conditional sale - Document osten- 
sibly a sale deed - Described'a conditional sale - Stipulation 
in deed vendee to reconvey property to vendor on payment 


. of the sale consideration failure to make such payment- 


sale to become absolute - Deed held to be mortgage by 
conditional sale - Recitals such as absolute sale with full 
right to enjoy the property whether militate against docu- 
ment being mortgage by conditional sale - Notice issued by 
vendor not mentioning the document being a mortgage 
deed - Effect - (Deed - Construction). as 14 


WORKMEN'S COMPENSATION ACT (VIII OF 1923), 
Sec.28 - Scope and object - Worker dying in accident - Wife 
paid some amount in full settlement of her claim - Not 
registered under the Act cannot be taken cognizance of 

: 4 


Le 


We have very great pleasure in welcoming our Néw Chief Justice Miss. 
Kantha Bhatnagar. Now a' days Chief Justices are being appointed from . 
outside the State. As per that convention the present Chiéf Justice is 

appointed from Rajasthan High Court.-Another significant factor is that our 
` Chief Justice is the First Woman Chief Justice. We take great pridei in having 
the First Woman Chief J ustice in our Chartered High- Court. ] 


Miss. Kantha Bhatnagar joined the bar in the: year 1951 and practised in 
Civil and Crimirial side till 1970. In 1970 she was selected to the Rajasthan 
Higher Judicial Service. She was posted as Additional District and Sessions 


|. Judge on 14.10.1972. Thereafter she served 'as District and Sessions Judge at K 


Bhilwara, Ajmer, .Kota and Jodhpur. She was elevated as a Judge of the : 
* Rajasthan High Court in September, 1978. She also acted as Chief Justice -. 
from 2nd February, 1990 to 1.4.1990. Shen has been diis asan Administra- 
_ tive Judge since 1990.. i : 
Miss. J hdc Kantha Bhatnagar is a good ono both in English and . 
Hindi. She has secured many prizes in oratorical competitions. She has 
rendered many good judgments. The judgments reported in law journals give 
the impression that she is a lady. nae considerations for the weak, poor and 
disadvantaged i in- society. 


Though her tenure of office asa a Chief Justice of our ur High Court is very 
short. We are confident that she would strive to satisfy the aspirations of the 
members of the Bar. We all wish her a very smooth and successful tenure of - 
office as Chief Justice of our meee Court. , P 
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Beneficiaries under the New Motor Insurance Law. 
X By Sa : = r 


M.N:Srinivasan, B.Sc., (Hons. ) LL.B., Advocate, Bangalore. 


The provisions of the Motor Vehiclés Act, 1939 and in particular those of Chapter VII relating- 


to the Insurance of Motor Vehicles have been quite familiar to the members of the legal world connected 
with the dispensation of justice since over fifty years. During these years the provisions of this Chapter 
have suffered major amendments two or three times mainly on the lines of the changes in the English 
Road Traffic Acts. This was quite natural as the original provisions of Chapter VIII of 1939 Act itself 
was on the basis of English Act of 1930. ae bx» eT 


t AM This Act has a gain been extensively overhauled by the 1988 consolidating and amending Act. 
Here again the changes in the provisions of the Chapter relating to Insurance of Motor Vehicles has 
been tosomeextenton the lines of the changes made in the English Act of 1972. All thewhile this process 


Ofadjusting our Laws from time to time to the changes in the corresponding English Act has been partly . 


~ with a view to get the benefit of the interpretation of those provisions by the superior English Courts. 


- ` 


Confiningour attention to Sec.95 of the 

to satisfy the provisions of Chapter VIII and the corresponding provision namely Sec.147 of the 1988 
Act which is word for word the same as that of the old Act except for the deletion of one proviso to the 
Section, it is interesting to examine whether the provisions of the section could at all hàve been drafted 
more elegantly. At any rate it appears from what follows that there is avoidable overlapping and 

' consequent want of clarity. — |" "P x i 


Sec.147(1)(b)(i)is thesameas Sec.95(1)(b)(1) ofthe old Act and refers tothe requirement that 


1939 Act, which lays down the requirements of policies ., 


the policy should cover the risk of death or injury “to any person.... of a Third party caused by....the use . 


of the vehicle.....”” Third party has been construed as any person other than the Insurer and the Insured, 
whoare the two parties to the Policy [Viscount Simon L.C. in Digbyv. General Accident, (1942)2 AILE.R. 
319 (H.L.).] Here the words ‘Person’ and ‘Vehicle’ are both unqu::‘ified. ao i 

È x f | : 


- Hence this clause is comprehensive enough to include risk$ caused by the use of any kind of . 


vehicle that is whether it is a private motorvehicleor a publicservice vehicle which-is defined as one used 
for the carriage of passengers for hire or reward etc. It is also comprehensive enough to include the risk 
to ‘any person’ other than the Insurer and the Insured that is whether he is a passenger in the vehicle 
or not and whether he is a gratuitous passenger or one being carried for hire or reward or whether he 


is an employee of the Insured of not. It may therefore be safely said that apart from liabilities under the - 


Workmen's Compensation Act, 1923, the amplitude of this clause (1)(b)(i) of Sec.147 by itself is quite 
comprehensive to cover the Act liability in respect ofall persons etherthan the Insurer and the Insured 
caused by or arising out of the use of all kinds of motor vehicles for which the Act intended to make 
provision. . ROS ` ' 


M 
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Sy eos Jf what is ‘stated above is coirect we will have to examine in what way the second clause of 
Sec.147(4)(b) addsto or takes away from what clause (i) of Sec.147(1)(b) comprehensively provides. In 


. the first place it must be pointed out that the opening words of clause (ii) “against the death of or bodily 


1 


: injury to”’made no sensé as no policy of Insurance can be taken against the death or injury but only 
. against any liability that may be incurred in respect of the death of etc. -~ oe 


< X Now clause (ii) of Sec.147(1)(b) states that the policy must cover the risk of injury to any 
' passenger of a public service vehicle caused by the use of the vehicle. This it is already seen above is 


w 


covered under clause (i) itself, because clause (i) covers the case of injury ofall persons by the use of all 


kinds of vehicles. Hence this clause (ii) is redundant, unless it can be held that ‘vehicle in clause (i) does 
not include public service vehicles. This cannot be. Again clause (ii) is silent about thé case of the public 


_ service vehicle causing death ofor injury.to a third party who is nota passenger, that is, not being carried: 


' inthe vehicle. For this again recourse is to be had to clause (iyas pointed out above. Thus in'both ways 


. clause (ii) is ill conceived and serves no purpose. . ` 


in $ TT 2 2 
Proviso (ii) to Sec.95(1) of the old Act stated that ihe liability to passengers also must be 


covered only in the case of véhicles in which passengers are carried for hire or reward or by reason of 
' orin pursuance of the contract of employment. In view of this Proviso it was held in Pushpabai v. Ranjit 


G and P Company, A.LR. 1977 S.C. 1735, that gratuitous passengers in private cars are not required to 
be.covered for death or injury..Now that this Proviso (ii) is omitted altogether in the 1988 Act it follows 


that passengers in private cars as well as in public service vehicles are also to be covered whether they 
are gratuitous or fare paying passengers. Itmust be pointed outhere that the question whether ticketless 
passengers in buses are entitled to be covered or not was left open by the Supreme Court in MPSRTC 


v. Zenabai, A.LR. 1977 S.C. 2206, under the 1939 Act. . 


If there is any ambiguity in the legislation the “question has to be resolved having regard to the . 
underlying purpose of thé provisions of Chapter 8 (now Chapter XI). That is a sensitive process which 
has to accommodate the claims of society as reflected in the purpose". Please see Motor Owners 
Insurance Co. v. J.K.Modi, A.I.R. 1981 S.C. 2059. 

. Suchdefectivé drafting of Legislation when pointed out should be examined early and correc- 
tions suggested by the Executive or the Law Commission in order to avoid wasteful litigation. A recent 
P. T.I. report of 12.11.1990 shows that Motor accidents which caused 5,106 deaths and 37,731 injuries 
in 1960 were responsible in 1988 for 2,552778 accidents in which there were 49,218 deaths and 2,06,060 
severe injurics. i ' f ^ ‘ : : 

It, therefore, appears quite in order tò interpret the deletion in the 1988 Act of Proviso (ii) to 
Sec.95(i) of the old Act as an indication that the purpose of the legislation is that all passengers being 
carried in private cars or in public service vehicles whether they are gratuitous or fare paying should be ; 
covered by compulsory Insurance policies required under Chapter XJ of the 1988 Motor Vehicles Act 
and paid just compensation for the suffering caused to them. 3, 3, 4 
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A comment on (1990)1 M.LJ.67. ` - 
. t] i By $ : a 
Mr.S.Ramatkrishnan, B.Sc. B.L., Advocate, Srivaikuntam. 


-In the abovesaid decision some important points came to the consideration of the High Court. 
Whether the legal representatives can claim the benéfit of Act 13 of 1980? Whether.the plea can be 
raised in the execution proceeding? Whether the decision rendered against the debtor will prevail 
against the legal representatives? Whether a certificate from the Tahsildar is necessary? 


The learned Judge Abdul Hadi held that the legal representatives are entitled to the benefit of 
Act 13 of 1980. There is no doubt about it. But on the questions whether the plea can be raised in the 
. execution proceeding and whether it can be raised when a judgment had been already given in the suit, 
and whether a certificate from the Tahsildar is necessary the opinion of the learned Judge seems to be 


incorrect. 


The learned Judge has relied on the ruling (1970)2 S. C.J. 348. According to the Supreme Court, 
the legal: representative can raise the defence which the original debtor could ifhe had been sued, have 
set up. So it implies that if the original debtor could not have set up a defence, the legal representatives 
cannot raise that defendant. Moreover the decision does not deal with the questions whether legal: 
representatives can set up a defence, which had been held against the principal debtor? The decision is 
. also silent on the point whether a point which had not been raised by the principal debtor, can be raised, 
by the legal representatives. - ý 


In this connection it is pertinent to refer to Sec.11, C.P.C. Sec.11 applies.to parties to suit and 
to person claiming through them. So legal representatives are persons claiming through the principal 
debtor. Explanation IV says “any matter which might and ought to have been made ground of defence 
or attack in such former suit shall be deemed to have been a matter directly arid substantially in issue 
` insuch suit “Explanation VII reads thus “The provision of this section shall apply to a proceeding for 
the execution ofa decree and references in this section to any suit, issue or forma suit shall be construed 
as references respectively to a proceeding for the execution of the decree, question arising in such 
proceeding for the execution of that decree”. So itis very clear that ona pointifa decision is already given 
or ifa defence which had not been taken, it cannot be taken in execution proceeding. There is a direct 
decision on this point. (1979)2 M.L.J. (N.R.C.) 7: There it is held that if the debt relief-is not raised in 
the suit it cannot be raised in the execution proceeding. When the original debtor cannot himself raise 
the plea in the execution proceeding his legal representatives cannot raise the plea in the execution 
proceeding. (1970)2 S.C.J. 348, implies this. So merely because (1989)1 L.W. 253, holds that legal 
representatives are entitled to the benefit of Act 13 of 1980, it cannot be stated that when the original 
debtor is refused the relief his legal representatives can raisethe plea in the execution proceeding. Only 
ifbefore the Act came into force the decree had been passed, the defence of debt relief can be raised in 
the execution proceeding. l af 


So it is very clear-whenever debt relief has been raised in the suit the legal representatives 
cannot raise the plea again. In the case under discussion, relief has been refused to the original debtor. 
So the legal representatives cannot get benefit under Act 13 of 1980. 


One other question which remains is whether Tahsildar’s certificate is necessary? The learned 
Judge relied upon (1981)2M.L.J. 1 and held that acertificate from the Tahsildar is not necessary (1981 )2 
M.L.J. says oncea decree has been passed, it cannot be re-opened by the Tahsildar. That is correct. There 
are two certificates mentioned in Act 13 of 1980. One isa discharge certificate under Sec.6. Another is 
a certificate for valuation of the debtors property under Sec.3 of Act. Vide: Sec.3 (VII) Explanation. This 
view is fortified by the decision in 1988)2 M.L.J. 363. So to decide whether a person is entitled to the 
benefit under Act 13 of 1980 whether at the stage of the suit orat the stage of theexecution proceeding 
a certificate for the market value of the debtors property-is essential. : í i 
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i Awarding of Costs in Civil Proceedings 
Norms and Statutory Provisions Not Followed 
' Rule of Law must Inspire All Courts. 


» 


" By 
Shri T.A.Varadarajan, M.A., B.L., D.P.P.A. 
: Advocate, i 
Madurai-625 001. (Tamil Nadu) 


It is axiomatic that litigation-in Courts has become a very costly, if not a Prohibitive, affair 
nowadays. The suitor from the village or town, has to, satisfy and feed several agencies enormously for 
several years. He, or she, or institutions expect and await eagerly that they will get back their expenses 
atleast in a small measure, as soon as they succeed in their cases. 


= What does it happen really at the end of it all? Alas! The verdict is given mostly either as, 
(a) No Costs, 

Or, as 

(b) In the Circumstances. No Costs, for the successful party in the Case. 


The above kind of dispensation disappointing the successful party, is found reflected in most 
of the judgments of the entire hierarchy of Courts, viz District Munsif Court upto the Apex Court. This 
has evoked anguish, consternation and criticism among the' abovesaid large circle of successful but 
unfortunate litigants; $ 


Secs.35,35A and 35B of C.P.C., provide for awarding of costs. Iam confining my discussion here 
to Sec.35 alone. tis 


: Sec.35 rules that costs must follow the event, and if the successful party is deprived of their costs, . 
the Court decreeing so must give its reasons in writing. : . 


As set out above, Courts often observe the above rule in its breach. They deny costs to the 
winners, without giving any reasons at all and, if atali they do, they adopt the Delphic Oracle style of 
exclaiming "In the Circumstances, No Costs". j 


The above kind of cryptic disposal, without any speaking order in justification of it by lower 

courts, viz. Munsif Court, Sub Courts and District Court has come in for comment at the hands of the 

High Courts and Supreme Court. They have laid down that the lower Courts must disclose acceptable 

" orconvincing reasons, for depriving the winning party of the costs justly due to him and the apology of 
words “In the circumstances. No costs”, is not proper. 


But, the pathos ofit, is that these very topmost Courts themselves in their turn are guilty of this hurtful 
exercise of denying costs to the succeeding party, by using the same Censured Phraseology of “In the 
Circumstances. No costs”. l 


Itis needless to iterate that the awarding of costs by Courts, is only in their judicial discretion and 
the exercise of such a non-capricious attitude must get exhibited in their judgments. The Rule of Law 
which pervades and permeates throughout this land, from topmost personage to the lowest of the lowest, 
viz. The President of India down to the pavement dweller, must also govern and inspire the High Courts 
and the Supréme Court, in their assortment and apportionment of Costs, among the parties before them. 


The successful party should not get damnified in its getting the Costs justly due to them. Giving 
away of the Costs fairly due to them by the Courts in favour of the party who lost in the game, as a sop or 
consolation to satisfy the susceptibilities of the learned counsel appearing on the other side (for the party 
worsted in the cause) is not at alljustified and has to be strongly deprecated. Justice must not only be done, 
but must also appear to be done even,at the highest level. : 


cone, 
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A caution regarding Sec.149, Motor Vehicles Act, 1988. 


By ] : 5 s 
Shri M.N.Srinivasan, Advocate, Bangalore-3.° 


According to Sec.94, Motor Vehicles Act, 1939, the user of a motor vehicle in a public place 
must have a policy which satisfies the requirements of Chapter VIII of the Act. The idea in making such 
a policy compulsory is that if any such liability is incurred by the insured it can be discharged by the 
insurer as laid down in Sec.96so that the injured third party will not go without gaong thecompensation 
awarded to him. 


However, it happens that the indemnity given by the policy will be ssubject to the terms, 
exceptions and conditions contained’ therein. In case of breach of any of these conditions the insurer 
will not be liable to provide the stipulated indemnity to the insured. In the result the third party will have 
to recover the amount decreed in his favour from the insured himself, who very often will be unable to 
satisfy the decree, depending on his financial ability. y 


In order to overcome this difficulty the Act provided that oncesucha policy’ is issued, the insure: 
cannot escape from his duty to satisfy the judgment obtained by the third. party against the insured 
person even if certain restrictive conditions contained in the policy are contravened by the insured-sec 
also New Asiatic Insurance Co. v. Pessumal, 1964 S.C. 1 736 and B.I.G. IRURE Co. v. Itbar Singh, 195% 
S.C. 1331. - 


If the policy contains any of the conditions mentioned in Sec. 96(2)(b) and there is a breach o! 
sucha condition by the insured, then the insurer is not liable (1) to indemnify the insured or (2) to satisfy 
the judgment obtained by the third party against the insured. If the policy contains any restrictive 
conditions other than those contained in Sec.96(2)(b) and such a condition is contravened by the 
insured, then the insurer is not liable to indemnify the insured, but is still bound to satisfy the judgment 
obtained by the third party against the insured-- Sec.96(3). 


Sec.96(2) referred to another ground by which the insurer can defend the action by the third. 
party against the insured, namely that the policy is void on the ground that it was obtained by non- 
disclosure or misrepresentation of a material fact by the insured, in other words, that there is no valid 
policy of insurance at all which can bind the insurer to satisfy the judgment against the insured. 


The above was the position in regard to policies taken to coniply with the requirements of 
Chapter VIII. These provisions were fairly satisfactory and did not need any violent modification or 
replacement nor was thereany agitation for change. Hence it raises a doubt whether the change noticed 
in the corresponding provision of the 1988 Act namely in Sec.149 is after mature consideration of. 
Parliament or otherwise. 


The position in this respect under the old Act was as stated above according to Sec.96(3). That 
under the new Act is in Sec.149(4) which is word for word the same as that of the old Sec.96(3). Yet the 
two differ vastly in effect because clause (2)(b) of Sec.96 is not the same as clause (2)(b) of Sec.149. 
Sec.149(4) refers to restrictions of the insurance by reference to ‘any conditions other than those in 
clause (2)(b) of the section’. But this clause refers to the ground that the policy is void and not to any 
conditions which restrict the insurance. Hence it is reasonable to conclude that there is some mistake 
somewhere, whether it is during the enactment in Parliament or in the publication of the Act. In any case 
it is for the concerned authorities to look into the matter and rectify the mistake at a very early date as 
the Judiciary cannot do this job. i í 

This much can be said that if there should be no change in the position under the new Act also, 
then the reference in Sec.149(4) should be to clause (2)(a) instead of to clause (2)(b), because what was 
clause (2)(b) in the old Act has been numbered as Clause (2)(a) in the New Act. 
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P A note about an observation in ; f 
i Canara Bank v. Vijaya Bank, (1992)1 M.L.J. 636-5 . 
B 


y : Bo 
S.R.Veeraraghavan, Advocate, Tiruvannamalai. . 
$ A Division Bench of our High Court in the above matter, very recently observed: 
19. “We also. find that in many cases, the’ depositions recorded by the subordinate courts are not 
legible. In fact in the present case, it was very difficult for both the counsel as well as for ourselves 
to decipher most of the passages recorded by the Court below. The evidence recorded is not a lengthy 
one and yet-it has not been recorded legibly. Greater care must be taken by the Subordinate Courts 
in writing out the depositions. It is needless to say that justice should not fail on the mere grounds 
that what has been recorded as evidence is not legible". [at page 643] eA ` 
In this regard O.18, Rule 5, C.P.C. as amended by the Central Act 104 of 1976 may be looked 


into: » : 
O.18, Rule 5: How evidence shall be taken in Appealable cases: Yn cases in which an appealis allowed, 
the evidence of each witness shall be,- : / á ] 


(a) taken down in the language of the court,- ; 
(i) in writing by or in the presence and under the personal direction and/superintendence of, the 
Judge, or - : 7 

' (ii) from the dictation of the Judge directly on a typewriter; or 
(b) if the Judge, for reasons to be recorded, so directs, recorded mechanically in the language of the 
Court in the presence of the Judge. i ; 

_ So, the Judge can take evidence when thewitness is being examined in public Court by dictating 
the deposition to the typist and the latter can directly take the deposition on his typewriter as dictated 
by the Judge. When the judge so dictates, the advocates also can take them down and they can make use 
ofit at the time of arguments. Further, any defects in such dictation can be pointed outand rectified then 
and there. 


Another advantage is this. At the time of taking down of the evidence, the typist can be 
authorised to make carbon copies of the depositions. This carbon copy made of mechanical process and 
in thc public court simultaneously with the original, can be supplied to the concerned parties with the ` 
sealand the signature of the Court. This can be used as an authenticated certified copy of the deposition. 
The advocates would have gladly deposited the necessary sum as copying charges even before the trial 
began. If they had to pay additional charges, they would pay that amount and get the copies. This will 
avoid unnecessary delay in getting certified copies of the depositions. ` 

This practice of the typing down of the deposition in public court to the dictation of the Judge 


is being adopted when a sessions trial is conducted by the Additional Sessions Judge (Sub-Judge). 
A 229299444 


A submission on the judgment in 
Thirumayaee and another v. J.P. Maraswamy, (1992)1 L.W. 473. 
B - ' 


y. , 
M.R.Pradeep Kumar, M.L., (Formerly Junior Professor of Law College, Madurai), Advocate, 
: Krishnagiri. i 


In this case, the Madras High Court had an occasion to consider the right of an assignee of a 
decrce to file an application for the execution of the decree in the light of O.21, Rule 16 and Sec.146 of 
the Civil Procedure Code, 1908. In the civil revision petition before the High Court, the right of the 1st 
respondent, in whose favour an agreement for sale of certain property was entered into, to file his 
application for the exécution of the decree, obtained by an intending seller, was questioned. His 
Lordship Venkataswami, J. áfter considering the decisions of the Madras High Court and the Supreme 
Court, held, that the 1st respondent in that case has every right, in view of Sec.146 of the Civil Procedure 
Code of 1908, to file his application fór the execution of the decree. ' 


Theaboveverdictof His Lordship Venkataswami, J. has given rise to certain impressions which 
are as follows. As per O.21, Rule 16, where a decree is transferred by assignment in writing or by 


D 
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operation of law, the transferee may apply for execution of the decree to the Court,.which passed it, and 
the decree may be executed in the same manner and subject to the same conditions as if the application 
was made by such decree-holder. By virtue of the explanation added to the said rule by the Amendment 
Act of 1976 that nothing in this rule shall affect the provisions of Sec.146, and a transferee of rights in 
the property, which is the subject matter of the suit, may apply for execution of the decree without a 
separate assignment of the decree as required by the rule: Thus in order that a person should be able to 
apply for the execution of a decree, such person should either be a decree holder, or he must have an 
assignment in writing of the decree in his favour or he must have acquired that right by operation of law. 
The explanation added to O.21, Rule 16 by the Amendment Act of 1976, confers a right on the 
‘transferee of the rights’ in the property, which is thesubject matter of the suit, to apply for the execution 
of the decree even without any separate assignment in writing. 


In the instant case, on behalf of the 1st respondent several decisions of the Madras High Court 
and the Supreme Court were cited, in order to clothe him with the right of making his application for 
the execution of the decree. : ` 


One of such decisions of the Madras High Court is Karuppa Gounder v. Chinna Angappa . 
Gounder, (1971)1 M.L.J. 252: 84 L.W. 143. In this case, His Lordship Sadasivam, J. had to consider the 
right of the respondent therein, (in a C.R.P.) who happened to be a purchaser of the share in the 
properties, that had fallen to the first defendant in the compromise. Though the respondent in that case, 
did not get any assignment of the decree, it was held, he could enforce the decree, in view of Sec.146 of 
the Civil Procedure Code. ' - 


In Jugalkishore Saraf v. Raw Cotton Co. Ltd., A.LR. 1955 S.C. 376, Sec.146 of the C.P.C. came 
up for consideration by the Supreme Court In that case, certain book debts were transferred, during the 
pendency of the suit. Though the transferees, of the debts did not apply to be joined as parties, in the 
pending suit, they were held entitled to apply for execution of the decree, in view of the fact that they 
derived their title to the debt by transfer, and they were regarded as persons claiming under the transfer. 
Even in another Supreme Court case, A..R. 1979 S.C. 1066, the land, the subject matter of the decree 

was sold to appellants, and they became the owners of the subject matter of the decree. It was held, they 
hadeveryright to maintain theapplication for execution of the decree, under Sec.146, C.P.C., as persons, 
claiming under the decree-holder. i ‘ ^ 


Again in Bhoop v. Matadin, A.LR. 1991 S.C. 373, the scope of the Sec.146, C.P.C. came to be 
considered by the Apex Court, in respect of a transferee of a right of pre-emption. It was held, that 
though the right ofa pre-emptor is purely a personal right, and the samecannotbe transferred, toa third 
party, once the title to the property had become vested in the decree holder, and if he transfers his . 
intercst in the pre-emptional land, the transferee can substitute his name in the place of decree holder, 
and continue the execution proceedings. 3 


Now, in the light of the above pronouncements of the Madras High Court and the Supreme 
Court I would like to make my submissions in the instant case, with regard to the right of the 1st 
respondent in that case, to make his application for execution of the decree, that had been obtained, by, 
his intendingvendor. His Lordship Venkataswami, J. has held, that the intending vendor has parted with 
_ his right and interest in the land in favour of the 1st respondent. What was entered jnto, in favour of the 
1st respondent is only-an agreement for sale. As per Sec.54 of the Transfer of Property Act, 1882, that 
acontract for the sale of immovable property is a contract that a sale of such property shall take place 
on terms settled between the parties, and it does not, of itself create any interest in or charge on such 
property. In view of the said section, the Supreme Court in Rambaran v. Ram Mohit, 1 967 S.C.R. 293, 
has held scttling a conflict of decisions that a contract for sale does not create any interest in land. 
Therefore, the intending purchaser does not acquire any interest in the property, merely because an 
agreement for sale has been entered into, in his.favour. Furthermore, it is respectfully submitted, that 
the 1st respondents right to demand or have the saledeed executed in his name, would accrue, only when 
the sale decd in favour of his vendor would be executed. All the cases, cited before His Lordship, are 
distinguishable from the instant case, for the obvious reason, that the applicants in those cases had 
become the transferees or owners of the subject matter of the decree within the meaning of Sec.146, 
C.P.C. and thercfore, they were held to be persons claiming under the decree holders. In theinstant case, 
the applicant for the execution of the decree, has, it is respectfully submitted, not acquired any right or > 
interest in the land, intended to be sold under the agreement for sale, and he cannot be given the status 
of a pérson claiming under the decree-holder, merely, because of the agreement for sale, coupled with 


possession and the consideration paid in full for the land. 
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Madras City recently witnessed Severe venation ata State Transport bus depot in the wake of 

a procession and'mccting organised bya political party to voice its protest against TADA (The Terrorist 
and Disruptive Activities Prevention Act, 1987). The few other opposition parties have also started 
orchestrating a campaign against the use of TADA by the State police to deal with organised anti-social 
. and anti-national militancy. Newspapers also refer to persons arrested under TADA as detenus, giving 
the impression that TADA provides for preventive detention.and could therefore be invoked on even 
slender evidence which may not be admissible in a regular.criminal trial. Such a sustained-campaign 
against TADA may gather further strength unless it is countered by a well informed public who should 
scc TADA in its proper perspective and accept its relevance and utility in our present situation. This 
article i is aimed at providing this perspective. By 


* 


TADA is not an Act for preventive detention. It deals with procedures for regular trial and 
punishment of certain new offences defined in the Act. Conventional crimes like murder, dacoity, 
_ robbery, kidnapping, abduction, assault and the like are precisely defined in the Indian Penal Code 
which is the basic Criminal Law, of the land. The normal procedures for investigation, trial and 
punishment of these crimes are set out in the Criminal Procedure Code and the Evidence Act. These 
statutes were all enacted nearly | hundred years ago. Fast changing societics all over the world are now 
witnessing. new forms ‘of deviant behaviour coupled with increasing violence, aided by fircarms and 
explosives. Terrorism, now perceived asa world wide phenomenon, has been with us for quite some 
lime. Aggressive and militant politics are now part of our public life. Militancy is no longer the aberrant 
behaviour of a lew individuals only but. is well organised.and directed by ruthless group leaders with 
political and other related objectives prejudicial to national unity and integrity. The finesse of their 
operations makes it difficult to bring thcir activities squrely within the ambit of the outmoded 
definitions evolved in the LP.C., specially the activities of abettors and instigators behind the scene. It 
isin this context that TADA was cnacicd in 1987 defining new offences of ‘terrorist act’ and ‘disruptive 
activity’. The term 'abetmént was also enlarged to.cover the rendering of financial and other assistance 
to terrorists. Such additions to, our Statute book are nothing new, When the evil of dowry reached 
menacing proportions with several young brides becoming victims of extreme cruelty at the hands of 
their husbands and thcir people, a newscction was addcd to the I.P.C. in 1983 as Sec.498-A defi ining such 
acts of cruclty i in a very wide form and providing severe punishment for them. When the atrocities on 
scheduled castes and tribes took new forms after the enactment of Protection of Civil Rights Act in 1955, 
the Central Government broughti in new legislation i in 1989 in the form of the Scheduled Castes and the 
Scheduled Tribes Prev ention of Atrocitics Act, which have a wider definition for the term ‘atrocities’ 
and made it severely punishable. That Act also provides for Special Courts as TADA does. Provisions 
for the torfeiturc of property of convicted persons are thesamc in both the Acts. Presumption ofcertain 
.factson the basis of certain types ofevidencein also ) spelt outon similarlinesi in-TADA asin several other 
Acts. relating to economic offences. — ^^ : 


The atmosphere of intimidation and terror crcated by militant extremists makes it difficult to 
record evidence in the normal process. Witnesses require adequate safeguard against ruthless reprisals 
, rom thesupporters of the accused persons. That iswhy TADA provides for in camcra mak This concept 
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is also not new. Sec.327 of the Crl.P.C. was amended in 1983 to provide for such in camera trial for the 
offencé of rape. 


The charge that TADA can be used to harass politica opponents cannot really hold. Thescope * 
for misuse of TADA is just the same as it is in regard to any other law in the present system where the 
police is under the total executive control of the government which in effect means the ruling party. An 
unholy tie up between the scruple-free politicians and the sycophantic and servile elements in the 
criminal justice system, of which the police is onlya part, can always lead to abuse of legal processes. But 
this does not mean that the law itself has the inherent elements for calculated misuse. For the present 
it should be noted that all actions taken under TADA are subject to judicial scrutiny at every stage, just 
like any other crime investigated by the police. If the material against any TADA accused is flimsy, it is 
bound to show up in court. It is before the court that the affected party must fight his battle and not in 
thestreets through meetings and processions. The Madras High Court has already givena judgment that 
in exercise of its superintending powers under Art.227 it can, in certain circumstances, intervene and 
modify an order passed by the Designated Court, despite Sec.19 of TADA which makes every judgment, 
sentence or order of the Designated Court appealable before the Supreme Court only. It may also be 
argued that High Court’s writ jurisdiction under Art. 226 will give it an entry into the judicial arena of 
the Designated Court. All these points may be expected to be thrashed out in due course before the , 
Supreme Curt and settled by it. Misuse of TADA can and should be effectively checked by courts and not ' 
by politically motivated agitations. 


Our democracy can be meaningful only if terrorism and political militancy are effectively put 
down. This requir.2s public understanding and co-operation with the law enforcement agencies in all 
their counter measures. All political parties should desist from doing anything which would weaken 
State efforts to put down all forms of terrorist and disruptive activities. Public are painfully aware of the 
daily toll of innocent human lives taken by terrorist and militant groups in Punjab, Kashmir and the 
North-East. Frequent killings at the behest of extremists are reported from Andhra Pradesh. Publicare 

.also aware of the spread of ‘gun culture’ in Tamil Nadu in the recent years. TADA is a special law to deal 
_ with this situation. In fact, it could have been used with advantage to immobilise the rioters and their 
instigators who indulged in large scale arson and spread terror in parts of Karnataka in the wake of 
Cauvery dispute. 


It will not be correct to hold, a$some judicial authorities seem to, that TADA should be resorted 
to only when the police fail. Special measures for the protection of women and the depressed classes 
were enacted, not because the police failed, but because of the need to penalise new forms of atrocities 
that were actually taking place. TADA is such a legislation to deal with organised and brutal violence 
by extremists of all shades. | 


‘It may ako be noted that, as an alternative to TADA, its different provisions could have been 
separately added as new sections to the I.P.C., Cri.P.C. and the Evidence Act. In that event perhaps the 
changes may not have drawn so much pointed attention: TADA has been enacted as a separate and 
compact piece of legislation to meet the present needs of the country’s internal security. It will bea good 
weapon in the hands ofa professionally competent and well motivated police to secure reasonable peace 
and security for the common people. Political parties should not blunt this weapon by ill-informed and 
misguided criticism. 


***tt 





This article is forwarded for publication by Mr.M.N.Padmanabhan, Advocate, Madras. 
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l - Sec.20-A of the Indian Medical Council Act, 1956, authorises Medical Council to prescribe the 

standard of professional misconduct and etiquette and à code of ethics for Medical practitioners which 

. can specify which violation there off shall constitute infamous misconduct in any professional respect 

| i.e., professional misconduct, butit does not specify the professional negligence attributed to deficiency 

` ofserviceand does not provide a forum to prove or disprove negligence and thejurisdiction ofcivil court 

to prove or disprove is never sought by the Medical Council with the result that the publico: or even 
. affected party could not question the service rendered by them for consideration. 

Thus we do not find any provisions for the protection of interest for the person or legal 
representatives who has suffered death in the guise of putting an end to the suffering by negligent 
treatment either by operation or on account of negligent application of medicines operated and 
conducted by unqualified and untrained Doctors or by quacks at the instigation of Doctors and thus the 
above deficiency service or defective service or negligent service not only attributed but capable of proof 
and is not even covered under the Medical Council Act. No doubt it is covered under the Law of Torts 
but now under the Consumer Protection Act. This view is supported by Judgment delivered by the 
National Commission on 21.4.1992 in M/s. ‘Cosmopolitan Hospital’ v. Vasantha Nair, (1992)1 C.P.R. 820, 
wherein the National Commission after hearing the Indian Medical Association, New Delhi and Kerala 
who were interveners in the above case held “the activity of providing assistance for payment carried on 
` by Hospital and Members of Medical Profession falls within the scope of expression (Service) as defined 
in Sec.2(1)(O) of the Consumer Protection Act after hearing the argument of interveners that the act 
is only applicable to commercial transaction and service of the Doctors for consideration is a contract 
of. Personal Service and-held that “it will be incorrect, infelicitous-and even crude to call the 


sophisticated High class Professional service i.e. Medical service as a personal service and the person - 


who has to avail the service has no /ocus standi to prefer SEPAN and prove the negligence avnbuled 
to their service. : ; 


While discussing thescope ofthe Medical Act, itis found that nowhere in the Medical Council 
Act do we have any provisions for the protection. of the interest of any person who may have suffered 
on account of any negligence not only service there is no remedy except to expose the same to outsider 
only after. the ` events occurred. 


Thus the-news in "The Hindu" dated 24th May; 1992 under heading doctors, lawyers resent 
extension of Consumer Protection Act reveal that the High Power committee appointed by Union 
Government to suggest Amendments to the above Act, in order make effective has suggested making 
a specific provisions bringing professional service rendered by doctors, lawyers, others within the ambit 
, oftheact which has also recommended bringing civic service such as water supply, health and housing 
. within fhe scope of the Act, is a welcome measure and since so far the existing enactments pertaining 

to deal with the deficiency of services attributed to professional culpable negligence or misconduct are 
not sufficient though they can be applied to individual cases and they are insufficient to deal if they are 
done through the institutions supported by Government grant in order to expose deficiency ie. 
negligent service rendered by those agencies. Any attempt to exclude them from the provisions of the 
Act, by the professionals can be considered only as an intentions to escape from their obligations 
towards their clients. The jurisdiction of the Act, does not depend upon the consideration quit proco, 
but depends upon the standard and quality of service. Therefore any argument by the professional such 
-as doctors, attributed but capable of proof with regard to the service rendered by the members of the 
Medical Profession and the topic not even touched bythe Indian Medicals Act unlike Bar Council Act. 
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Thus, the field is covered by Law of Torts but to obtain the relief under the Law of Torts is long drawn 
process involving Court fees consuming much time, making it impossible to bring medical evidences and 
get the grievance even to expose to the public during the life time ofsuffering individual and thus goes 
with any remedy. In.A. C. Modagi v. Cross Well Tailor and another, decided on 9.8.1991, wherein citin ig the 
decision of Simmons v. Health Laundry, (1910)1 K.B. 543, Flecter Mountain, L.J. held “In my opinion 
` itis impossible to lay down any rule of law distinguishing the contract of service and contract for service 
one from the other. But the greater amount of direct control exercised over the person rendering the 
service by person contracting for them, the Stronger the'grounds for holding it to bea contract ofservices 
and similarly the greater the degree of independence of such control the greater the possibility that the 
service rendered are of the nature of professional service and the contract is not one of the service” and 
therefore the contract for service includes profession and contract of service is personal service which 
is only excluded from the purview of the Act because the remedy is in the hands of the individual but 
contract for attached to Hospital to get éxemption from the definition of “Deficiency óf Service” is an 
attempt to escape from their professional responsibility owed to the public whatever may be considcra- 
tion for which their service are utilised or sought by the public 
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Dhanasckaran v. Manoranjithammal and others, 
Ipod in (1992)2 M.L.J. 116 - A scan. 
E By | s 
'R. Govinaanian, vocne, M 001. 


_ Nearly four decades, have passed since the passing of Hindu Succession Act and other allied 
enactments. Though important inroads have been made in Hindu Law, still they have not altered the 
basic structure of the general principles of Hindu Law. There are several judicial pronouncements and 
they lack juristic excellence and bubbles with juristic inconsistencies. One such decision is under review. 


In the case under review, the position of a female guardian and the alienation made by her has ` 


been considered in the light of Secs.6, 8 and 11 of the Hindu Minority and Guardianship Act, 1956. To 
have a clear picture of the changes made by the acts under the Hindu Law, one has to bear in mind the 
settled principles-under the old Hindu Law, which has not undergone any material change. 


Under Hindu Law the guardianship ofa minor vests with the sovereign, a parent patrie. This 
duty is delegated to the parents ofthe minor. The father and after him his mother is the natural guardian 
of the minor. The mother cannot act as a guardian during the lifetime of the father. She can act as a 
guardian only under exceptional circumstances, when the father becomes unfit to act as a guardian or 
disables himself by addiction to drinks and other profligate life as hi id in.A.7. R. 1969 Bom. 40. Where 
the father’s whereabouts are not known the mother can act as a guardian de facto (1965) I M.L.J. 435. 


The Court has powers to appoint a guardian when the father is alive but unfit to act as a 
guardian. The Guardian and Wards Act has made certain inroads in the appointment ofa guardian in 
exceptional cases. 


Iwould like to recall the words of Chief Justice Kania in Pundarkakshyya’ scase, Á.I.R. 1949 F.C. 
218, “In law there is nothing like a de facto guardian. There can only be de facto manager although the 
expression de facto guardian is used in text books and some judicial expression if that description is 
adopted (and I consider it to be the correct description of the person generally managing the estate of a 
minor without any legal title to do. 50), the powers ofa natural guardian are not brought into consideration 
in defining the position ofa manager”. The definition of V.Balasubrahmanyan in A.I.R. 1980 Mad. 216, 
regarding a de facto guardian is worthy of note. The expression de facro guardian employed in Jaw in 
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contradiction to de jure guardian..But both the expressions imply a relationship to the ward which is 
regular and continuous and not casual or one which acts by fits and starts. In other words what the de 
facto guardian lacks as compared to a de jure guardian is the legal authorityto act for the minor. In all other 
respects there is little orno difference between them. This is an ad hoc guardianship. The position in 
law ofad hoc guardianship is that their acts are nul] and voidand cannot bind the minor although they are 
purposely effected for. dd minor s. interest or benefit Ad. hoc guardians or either de facto or de jure 
guardians”. , 


At this juncture one has to bear in mind the difference between a void, voidable and invalid 
transaction. A void transaction is non est under law and can be ignored by the party toa transaction and 
also by third parties affected by it. It cannot also be ratified. A voidable transaction is one which is valid 
until it is set aside. An invalid transaction is one which does not conform to rules and regulations under 
common law or which does not comply with the statutory regulations. The same can also be ignored and 
it is of a lesser degree than a void transaction. ‘ 


In the first-and third category, the nature and character and binding nature of the alienation 
need not be gone into. Only in the second category, such questions can be raised so that the binding 
nature of the transaction can bescrutinised. eterence may Be made to: Dine judgnen: of Hadi, J. reporten 
in (1992)1 M.L.J. 259... E "E à ae a : $ . 

` Bearing the above principles which are'the pivot and pole of the alienations bya kartha and 
manager of the properties of the minor.coparceners, Secs:6, 8 and 11 of ‘the ‘Hindu Minority and 
Guardianship Act has to be studied. In construing the sections one has to take Secs.6. and 8 of the Hindu 
Succession Act conjointly. Sec.8 of the Hindu Succession Act makes a notional partition on the death 
ofa coparcener ina joint family. No actual division by metes and bounds takes place. Yet the joint family 
character of the property is not taken away. A. I. R: 1985 S. C. 716. In (1983)1 M.L.J. 135, Justice Ratnam 
has himself held while interpretingSec.6 of the Hindu Succession Act as follows: “Sec.6 of the Act and 
the. ‘proviso puts-an end to survivership'and coparcenary rights roll down by testamentary or intestate 

. succession as the case may be. Beyond this.the proviso does not bring about any other change. Sec.6 
formulates to measure the intérest upon which survivorship or testamentary or intestate succession as 
the case may be may operate. The quantitative content of the interest had to be ascertained on the 
footing a notional partition had taken place immediately before the death irrespective whether he had 
a right to claim partition or not. Even this explanation merely enables the ascertainment of interest of 
the deceased at the time of his death for purpose of operation of either survivorship or succession 
intestate or testamentary but does not have the effect of relieving such interest from the burden of 
obligation to be available for the satisfaction of binding debts. The family continues unaffected as before > 
with all its properties, assets, liabilities and obligations except that in a case governed by the proviso an heir, U 
or legatee is introduced into the family as a person entitled to succeed to the interest of the deceased male 
member.” 


At this juncture one has to look into Sec.ó of the Hindu Succession Act which excludes women 
from inheriting the property by survivorship of a deceased coparcener and she has to succeed by 
testamentary or intestate succession as the.case may be. This evidences that women are excluded even 
though thcy are members of the family., Justice Ratnam. has rightly ‘held in 93 L.W. 369, while 
interpreting Sec.12 of the Hindu Minority and Guardianship. Act, Sec.12 has been enacted to preserve 
the management of the coparcenary property by the kartha thereof undeterred by the interference of 
courts by the appointment of'a guardian for the undivided interest of minor in such’ property: It is 
difficult to conceive the mother as a kartha. Hénce, the alienation is void'ab initio" I 


Inthelightstated above, when one glances 93L. W. 369, one finds the sthiemanearlawhy Justice 
Ratnam that the alienation by a de facto güardian is void ab initio is well within the canons of 
jurisprudence and that hàs also been properly accepted by Justice Bellie in his reference. But 
unfortunately Justice Hadi has reversed the dictum of Justice Ratnam basing his reliance on an 
unreported judgment in C.R.P.No.831 of 1969 by a division bench which held as follows: “the de facto 
guardian is not acting as such merely by reason of that.fact, but due to the éxistence of other 
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circumstances which makc it.necessary for her to act as a de facto guardian". I wish to point out the 
existence of other circumstances mentioned above will not crowbar a female tothe status ofa coparcenct. 
Unfortunately Justice Hadi has been carried away by this concept and catapulated the female member 
to the position ofa coparcener and given a shape toa non-existent fact. Iwouldwith great respectsubmit 
that above legal dictum is not correct and runs counter to juristic concept. 


The decision under review lacks harmonious construction of interpretation. Sec.6 empowers 
. the natural guardian to deal with the separate property of the minor and not the undivided interest in 
joint family property. In Sec.8 the.words used are'minor’s estate‘and in sub-clause.(2)(a) immoveable 
property of the minor. From that the inference is drawn that it refers only to the separate property of the 
minor. While coming to Sec.11, the words the property of a Hindu minor, are interpreted to include both 
the separate and undivided interest in the joint family property. I would submit that it does not follow 
the rule of harmonious construction in the interpretation ofa statute. I cannot but recall the felicitious 
expression of Justice Saikia of the Apex Court in (1991)2 S.C.C: 423, "interpretare et concondare leges 
legibus est optimus interpretendi modus - to interpret and in such a way as harmonise laws with laws is the 
best mode of interpretation and also that of Justice K. Ramaswamy in (1992)1 S.C.C. (Supp.) 272, "since 
the rules are legislative in character, they must harmoniously be interpreted as a connected whole ftving 
life and force.to each word, phrase and rule and no part thereof should be rendered nugatory or a 
surplusage. Resort to iron out the creases could he had only when the construction of the relevant rule, 
phrase or word would lead to unintended absurd results". 


Justice Ratnam without adhering to the above principle has held that Sec.11 has totally 
annihilated the authority of a person to deal with or dispose of the property ofa Hindu minor on the 
ground ofhis being a de facro guardian of such a minor and he has further held that “Sec.11 must be held 
to apply equally to both the separate and undivided interest of the minor in the joint family property. 
Otherwise, theobject ofSec.11 would be frustrated". Justice Belliedisagreed on this aspect having taken 
Secs.6, 8and 11 conjointly and adhering to the principle of harmonious construction has held that it did 
not include the undivided interest of the minor in joint family properties while referring the matter to 
a Bench and which has not been accepted by Justice Hadi who followed the footsteps of Justice Ratnam 
and agreed with his interpretation. 


A division bench in 99 L.W. 110, by Gokulakrishnan, J., after referring to (1976)1 M.L.J. 128 
and (1980)1 M.L.J. 242 has held that the alienation by a de facto guardian is void from its inception. So 
also Satyadev, J. has held in (1980)1 M.L.J. 486 that a sale by a de facto guardian in contravention of 
section is void. These were not placed before the division bench. 


In the case under review the facts related to a sole surviving coparcener. In the case of a sole 
surviving coparcener there is no difficulty in holding that it is his separate property and both the sections 
will squarely apply. But in the case of plurality of coparceners the difficulty will arise. In those cases 
where the mother alienates the property acting as guardian de facto, then certainly the alienation will 
bevoid and not voidable. If the alienation is held to be voidable, an anamalous position will arise, in that 
both the kind of transaction will be rolled into one. 


Further the void nature of the transaction will be more beneficial to the minor in that he can 
have 12 years period under Art.65, that the case of a voidable transacticn which gives him onlya period 
` of 3 years under Art.60 after attaining: majority within which he has to question it. 

Taking an over all view of the matter and to get a settled legal position, the matter may be 
referred to a Full Bench. Had it been done Hadi, J., himself it would have been more appreciable. 


Fest 
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L A.Ghosh's LAND ACQUISITION ACT, 1894 (Laws of Compulsory Acquisition z and Comipensation) 
eighth edition, revised by D.N.Sen (Published by R.CAMBRAY & Co., Calcutta). Price Rs.530. 


The Acquisition of Land for public purposes has become a regular feature of the Government because 
of the rapid Economic Growth, increasing Industrialisation, Liberal concept of Social Justice, Housing 
shortage and lot of similar othér factors. Therefore a clear and comprehensive perception of Law of 
Land Acquisition and Compensation on the authorities and the members of the Legal Profession has 
become necessary. A Gosh’s Book on this subject revised by Mr.D.N.Sen has fulfilled the need for 
séveral decades. The very fact that this book goes on to the eighth edition establishes clearly the quality 
of the work. -' z N 
The book under notice has been divided into six major parts. Part I is devoted to the Land Acquisition 
Act of 1894. There are eight parts to this major part. The sections to the Act are dealt within this. Part 
Ideals with Preamble, Part II speaks of Acquisition, Part III is devoted to Reference to Court, Part IV 
is set apart for apportionment of compensation, Part V mentions payment of compensation. Part VI is 
devoted.to Temporary occupation. Acquisition of Land for companies is dealt with under Part VII and 
Part VIII deals wth miscellaneous matters. Secs.1 to 55 are given in seriatim commentaries and case 
laws. 


Parts I and III of the book under noticespeak ofthe General Legislation and State Legislations. Under 
the heading General Legislation various Central Acts relating to Land Acquisitionare given and under 
the heading “STATE LEGISLATION” Acts relating to Land Acquisition passed by the State Legisla- 
turesare found. The rules framed under Sec.55 ofthe Land Acquisition Actare given in Part IV. While 
Part V is devoted to Model Petitions, forms of agreements and notifications relating to acquisition of 
land under Land Acquisition Act I of 1894 is given, Part VI speaks of some important cases. As usual 
the foreword-to the book and the title of cases are found in the beginning and Index is given at the end. 
The author has attempted to make the book upto date by introducing recent decisions of the Supreme 
Court and the other High Courts. 

This book will be a welcome addition to the library of Lawyers and Judges. It is hoped that the present 
edition like the previous editions would serve the bench and the bar. The publishers of the book are to 
be congratulated for bringing about this edition. .  . - 


$ 


IL. DIMENSIONS OF LAW Festschrift in Honour of Prof. S.P.Sathe Upendra Baxi (Vice Chancellor, 
University of Delhi), Editor-in-charge, Published by Indian Law Society, Pune, N.M.Tripathi Pvt. Ltd., 
Bombay are the Sole Distributors). Price Rs.150. 


This book under notice titled “DIMENSIONS OF LAW" isa collection ofarticles written by prominent 
persons such as Retired Judges of the Supreme Court and Jurists. The articles are divided into four main 
" headings ie. Administrative Law, Constitutional Law, Jurisprudence and Women and the Law. The 
foreword to this book'is written by Upendra Baxi, Vice Chancellor, Delhi University who is also the 
Editor incharge. Preface to the book under notice is given by Krishna Advani. The editorial committee 

- consists of Krishna Advani, Sita Bhatia and Sumitra Rao. The books referred to by the authors of the 
articles and the reference to cases cited are given at the end of each article. Latest case laws are also 
mentioned. 


The articles though selective are highly educative. The book was s released on 27th March 1992 on Prof. 
Sathe's 61st Birthday." 


This book will be very useful for J urists, Law Students and Lawyers. It will add to the prestige of any 
library. ‘ 


III. LAWS OF CONTRÁCT, SALE OF GOODS ACT, PARTNERSHIP ACT, by H.K.Saharay. 
Published by S.C.Sarkar and Sons Private Ltd. Price Rs.300. - 


This book under review deals with three important statutes namely Contract Sale of Goods Act and 
Partnership Act. These three statutes are almost interconnected and'it is good that the author has dealt 
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with them in one book. The author has lucidly-expained the scope and applicability of the various 
provisions of the three statutes. 


The Indian Contract Act, 1872, is put in ten compartments. Sections of the Actare dealt with in seriatim 
- and notes, annotation and comments are given. A comparative study of English Law also is made 
wherever necessary. Under Part two of the book under notice is dealt with Sale of Goods Act. The entire 
Act is-covered-in seven chapters. The author has taken much pains to give a comparative study. The 
distinction between the Hirepurchase Agreement and Instalment Sale is neatly brought out. The 
distinction between advance and earnest money is stated clearly. 


The Indian Partnership ‘Act, 1932 is dealt with by the author. The state amendments to ihe Indian 
Partnership Act are given. Rules to the Act are also stated. , 


The author has referred to the decisions of the Privy Council, the Federal Council, the Apex Court and 
High Courts of India precisely and concisely wherever necessary, The title of cases, abbreviations and 
addenda are given in the beginning of the book and the subject index is given at the end. One special 
feature in this book under notice is the author has Sepe using marginal lines which is very useful 
whenever any reference is to be made. 


Thisbook under notice is a must for the library of Li daemon: Law Students, InsHitutione and Businessmen 
and will certainly add to the prestige of any library. : 


IV. PRINCIPLES OF INSURANCE LAW, (Life, Marine, Fire, Motor and Accident), Fifth Edition’ 
1992, by Mr.M.N. Srinivasan, published byRamanujam Pubista Sri Madhura Puri No.8, 9th Main Road, 
Malleswaram Post, Bangalore-560 003. Price Rs.125. - 


Of late Insurance Law has beconie one of the Important branches of Law and is fast deseiising People 
must be taught about the values of Insurance. They are not interested in reading voluminous text book 
on Insurance Laws. Therefore the need for the people is to have concise edition rélating to the Principles 
of Insurance Law. The book under notice dealing with Life, Fire, Marine, Motor and Accident would 
certainly satisfy the need of the people. The foreword to the book under teview is written by the former 
Vice President and Chief Justice of India Mr.M.HIDAYATULLAH. The book under notice consists 
of five parts. Insurance Contracts is dealt with under Part I. Marine Insurance is given under Part II, Fire 
Insuranceis dealt with. Parts II and IV are devoted to Accident and Motor Insurance and Part V to Life 
Insurance. The five broad parts of the book under notice is again divided into chapters. There are as 
many as XXIX chapters. These main chapters are again divided into sub divisions each dealing with 
different topics. A footnote is given under each chapter in which reference of cases is given. The case 
Lawon the subject seems to have been uptodated. The author has taken pains to mention English Cases 
also. There are two Index Of cases, one dealing with Index of Supreme Court and Foreign cases Parts I - 
to IV and the other index of cases Part V. The author has given appendices under A to P. 


The author has explained the Principles on the various aspects of Insurance in such a way as to suit the 
legal practitioners, businessmen and personnel of the Insurance Corporations. This books is a thorough 
exposition of the various kinds of Insurance covers as well as their legal aspects. 


This book under notice is a boon to the students and it will serve the purpose for.which it is written. It 
will be a welcome addition to the aa of Lawyers and Law Students. 


V. CENTRAL ADMINISTRATIVE TRIBUNAL ACT, 1985 by MrAN N. Khosia Published by N.M.Khosla 
and Company, 24, Deepak Pedder Road, Bombay - 400 026: Price Rs.150/- ` 


This concise book dealing with Central Administrative Tribunal is written in a somewhat different way. 
Pages 1 to 32 of the book under notice deal with: (i) Journal Sec.(ii) Important judgments (iii) 
Statements of objects and reasons'of the Act. Next comes the Administrative Act which is divided into 
five chapters. Chapter I deals with Secs.1 and 2 of the Act. Under Chapter II Secs.3 to 13 are given. 
Chapter III is devoted to Secs.14 to 18. Secs.19 to 27 find place under Chapter IV and lastly under | 
hapter V Secs.28 to 37 are considered. The details of each section is discussed with reference to case 
aw. The Central Adminstrative Procedure Rule (1987) and Notification are given. The book under 
notice contains the necessary Forms. The various other topics concerning Provident Fund, Travelling | 
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allowance, Leave Travel Concessions, Government of India's order, Hiring of Private Accommodation, 

conditions of Service of Staff are discusséd under different headings. There is an annexure and 

appendicés. Annexure deals with Government of India’s order, situation and jurisdiction of the _ 

Benches, Engagément of Advocates. as presiding Officers. List of Advocates appointed as: presding 

officers is various Benches of the Central- Administrative- Tribunal, ‘office Memoranda, Ceritral 

Administrative Tribunal etc.; Lastly Maharashtra Tribunal, its procedure Rule, case law etc., are given. 
There is no Index and Table of cases in this book. 


This book under notice cannot besaid to be an exhaustive study of Central Administrative Tribunal Act 
1985. This-book will be very useful for those who like to acquire some knowledge about Central 
Administrative Tribunal Act. . "D -« i A s 


S 


VI. PARSI LAW IN INDIA by Dr.Mohammed ‘Shabbir and Justice S.C.Manchunda. 5th Edition. 
Published by thé Law Book Company (P) Limited, Allahabad. Price Rs.100/- e 


Parsi Law in India is a study of the personal laws of the Indian Parsi Community. There are not many 
books on this subject. The case laws also are few. Since the Parsi community is not predominat in our 
country there is not much development of law and only very few cases are filed in courts. But it is 
absolutely necessary to have a book dealing with the personal laws of the Parsi Community. 


The book under notice is a small book containing about 155 pages. There are six chapters n this book. 
Part I of the book deals with preliminary topics. Under Part IT is dealt with Marriages between Parsis. 
Part III of this book under review is devoted to matrimonial Courts. Part IV of the book contains 
Matrimonial suits. Part V states about the children of the parties. The Parsi Marriage and Divorce Act 
1936 containing 53 sections are given in this book. For each section there is a synopsis. The author has 
given his commentary under different headings. Caselaws are introduced wherever necessary. Case law 
is up-to-dated. The author has taken lot of pains in collecting matters and materials in bringing about 
the book. ` E EM A cs auth , 

There is an Appendices containing (1) The Parsi Marriage and Divorce (Amendment) Act 1988 (2) 
Child Marriage Restraint Act (3) Criminal Procedure Code (Extracts). The Index is given at the end. 
The table of cases is fourid in the beginning. f f 


The cost of the book is not much. The book ùnder notice will certainly serve the purpose for which it 
iswritten. This book under notice will be very useful to lawyers, judges, institutions dealing with family 
law and law students. . s E j | 


VII. ESSENTIAL COMMODITIES ACT, 1955 with Central Control Orders By Sarjoo Prasad, 5th 
. edition. Published by 7.aw Publishers (India) Private Limited, 18-A, Sardar Patel Marg, Post Box No.1077, 
Allahabad - 211001.  . — ; 


The silver jubilee edition of the Sarjoo Prasad’s Essential Commodities Act, (5th edition) is revised by 
two eminent persons-one is K.B.Asthana Ex-Chief Justice of High Court Allahabad and Mr.Justice 


S.Malik, Retired Judge, High Court, Allahabad. : 


The law relating to essential Commodities Act has undergone sweeping chariges ever since its inception 
to meet the day to day requirements. This branch of law has gathered great importance of late and has 
' become the topic of the day among the public and also the Government Officials, Manufacturers, 

Dealers, Police and Civil Supplies Departments, the Traders,:as well as the Bench and Bar of the 
, Country. nn ve e vis ' 
The Act being essentially of a socio-economic legislation, the intention of the Legislature seems to be 
to control and regulate the production manufacture and distribution of Essential Commodities. 


The book under notice consists of three parts. The first part deals with section. For each section a 


- ‘synopsis is given. The provisions of the old Act are also referred to and a comparative study of the old 


Act and the New Act is done. State Amendments are also dealt with. The citations are given at the 
bottom of each page. Under Part II of the book the notifications under the various control orders 


including the Essential Commodites Act 1955, are given. Part HI of the book under notices deals with: 
Central Controlorders under Essential Commodities Act. For each control order the commentaries are, 
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given and the State Amendments are also mentioned. Table of cases are given in the beginning and the, ~ 
case law has been made up to date. The author of the book has taken lot of pains to collect all the cases 
decided by Various High Courts and has introduced them in appropriate places. A table showing t the 
list of repealed control orders has also been given. The index is published at the end. 

This book will defi initively se serve the purpose forwhichi it is written and will be a welcome addition to any ' 
library. . l bs 


VIIL MARRIAGE SEPARATION AND DIVORCE ByAsutosh Mosier Published iby, S. C. Sarkar 
and Sons (P) Limited, Calcutta. Price Rs.260. 


Marriage, Separation and Divorce have become innumerable and we come across nowdays huinn of 
persons asking for divorce and separation. Previously we were aware of marria ges only and there were 

only very few cases of divorce. But today the.cases of divorce and separation are increasing rapidly. In ` 
married life, situation of different kinds very often arise which ultimately lead to separation and divorce. 
The concept of marriage as sacrament has gradually vanished and the marital relationship has come to 
be based on compatibility. The word compatibility is widely used in petition for divorce and separation. 
Family relationship isnow passing through stupendous stress and strain of moder time. A good amount, 
of understanding between the spouses is required. Further more the law on the subject of marriage, 
separation and divorce mustbe made familiar. Abook dealin gwith these aspects is absolutely necessary. 


The book under notice contains as many as 810 pages. The author has adopted a different mode while 
givingnumbers to different heading. He has used eight alphabets. A to G - instated of numbers. The law. . 
relating to marriage in general is dealt with under the heading A-1. A-2 is devoted to Christian. 
Marriages. A-3 deals with Hindu Marriages. Few marriages are dealt with under A-4. Similarly Muslim' 
Marriage, Parsi Marriage, Special. Marriage and Marriage in Britain are dealt with uncer A-5, A-6, 
A-7 and A-8 respectively. A-9 speaks of void and voidable Marriages. The age of the persons marrying 
is considered in A-10. Similarly proof of marriage, prohibited decrees, rights and liabilities ofthe parties 
to the marriage are considering under A-11 to A-13 respectively. ox 


The law relating to Restitution. of Conjugal rights, separation and jurisdiction of the ceurt in such, 
proceedings come under B-1, B-2 and B-3. G is devoted to divorce. The dissolution of marriage under 
different marriages-Christian Marriage, Hindu Marriage Mohammedan Marriage, ‘Parsi Marriage. 
Dissolution of a marriage under the Special Marriage Act and dissolution of marriagé of English and 
American Marriage is considering under C:2 to C-8. Law relating to Divorce, under C-9 under the’ 
heading Divorce, the author has considered the divorce under Roman law, English law, American law, 
African law and Indian law. : 

The law relating-to the grounds for matrimonial ‘actions such as adultering conversion and its 
consequences, cruelty, desertion, disappearance, impotency, leprosy, unsoundness of mind; mental 
disorders, venerial diseases rape and Matrimonial Action are dealt with under E-1, E-2 and E-3. The 
author of the book under notice has given theallied reliefs such as alimony and maintenance, guardian 
of person and property of minor, marriage settlement, liability of tort for injuries to domestic relations, 
injunction over matrimonial relationship under F-1, F-2, F-3, F-4 and F-5 respectively. Last under 
G-1, the jurisdiction of the Matrimonial court, residence and migration and domicile are considered. 
List of statutes referred and Rules framed under different Acts are also given. While giving the Rules . 
the author has not omitted to give the High Court rules also lastly Specimen petition under Indian 
Divorce Act, Hindu Marriage Act, Muslim Marriage and Special Marriage are given. The list of cases 
is given in the front and the subject noted Index at theend. ` 

The case law is given wherever necessary and the author has made a a comparative stating of the subjec 
undér different personnel laws. The get-up of the book is nice and the cover of the book is attractive. 
The price also is reasonable. This book will certainly serve the purpose for which it is written. It will be 
a welcome addition to the library of lawyers, judges and Jurists and Jaw students. . 
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Three more Judges to the High Court 


4 ` 


Threé more Judges are appointed to the Madras High Court adding to the strength of the 
Bench. The Madras Law Journal extends its hearty welcome to the New Judges. - 


Justice S. M.Ali Mohommed is not a stranger. he had been practising as an advocate in Madras 
for nearly three decades..He was enrolled in the year 1962 and thereafter he worked in the Office ofLate 
Mr.S.Mohan Kumaramangalam. He was also associated with the Senior Advocate Mr.N.T. Vánamamalai. 
He served as a Junior and Additional Central Government Standing Counsel. He had also conducted 
many Central Government cases in the High Court and in the City Civil Court. 


Hailing from the family that took part in the freedom struggle of our country, Mr.Justice Ali 
Mohommed is a soft spoken.man with pleasing manners. We hope that with rich experience as an 
advocate he will discharge his duty as a Judge to the utmost satisfaction of the members of the bar and 
the public litigants. l ; 


Justice C.V. ‘Govardhan is appointed from the Subordinate Judiciary. He was the Principal 
Sessions J udge, Cıty Civil Court, Madras. He was enrolled as an advocate in the year 1961. He worked 
in the office of Mr.K.T.Vetrivelu Mudaliar, the then Government Pleader, Coimbatore and Nilgiris. 


He was appointed District Munsif in 1967, became a Sub Judge in 1973 and promoted as 
District Judge in December, 1983. He was the Presiding Officer of Labour Courtat Madurai and Madras 
and Additional Chief Metropolitan Magistrate-in-charge of Economic Offences. He was a Judge of the 
State Transport Appellate Tribunal, Madras, Chairman, Sales Tax Tribunal, Madras. Before becoming 
the Principal Sessions Judge, City Civil eor Madras, he Served as Principal Sessions Judge, North 
AMICO at Vellore. i 

\ x . 

Mr.Justice C. V.Govardhan hails from Coimbatore District and belongs to a family of freedom 
fighters. Weare sure that with his vast experience in the Subordinate Judiciary he will prove himself to 
bea good Judge. -< ] 

' 1 

Justice V.Rangaswamy was the District and Sessions Judge of Salem. After obtaining his 
degree in law in the year 1959 he set up practice in Thanjavur. He Worked under Mr.S.Gopalan and 
T.Radhakrishna Naidu. He was first appointed as District-Munsif in the year 1968. He had worked in 
the Subordinate Judiciary in various places in Tamil Nadu before becoming the District and Séssions 
Judge of Salem. We are sure that With the vast experience he gained as a member of the Subordinate 
Judiciary. Justice V.Rangaswamy will discharge the duties as a Judge of the Madras High Court to-the 
. satisfaction of one and all. Justice V.Rangaswamy hails from an agricultural family of Azhiyanilai a 
remote village near Arantangi in Pudukottai District. - 

`The editor and the members of the Madras Law Journal wishes the three New Judges smooth 
and pleasant tenure of office as Judges of the Chartered High Court. I i 


*t*ttt- 
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A Comment on Sec.16(c) of the Specific Relief Act, 1963. 
By 
M.R.Pradeep Kumar, M.L., e 
Formerly Junior Professor, Law College, Madurai, Advocate, Krishnagir.. 

As per Sec.16(C) of the Specific Relief Act, 1963, specific performance of a contract cannot be 
enforced in favour of a person, who fails to aver and prove, that he has performed or has always been ready 
and willingto perform the essential terms of the contract, which are to be performed by him. In other words, 
~ inasuitfor a specific performance of a contract, an averment in the plaint, that the plaintiff has always been 
ready and willing to perform his part of the obligation is a necessary one. In absence of such an allegation 
his suit is liable to be dismissed. Further, the averment should not only be made in the plaint, but also his 
willingness and readiness should be proved. For the proposition, that a pleading, as is found in Form 47 or 
48 of the Appendix A of the Schedule of the Civil Procedure Code, 1908, in a suit for specific performance of 
the contract is necessary, A.I.R. 1968 S.C 1355 and (1969)2 S.C C. 539, would usually be cited. Further it is 
well settled that in a suit for specific performance of a contract, that if the plaintiff fails to make such an 
averment his suit is not maintainable. ' i 

.Now, the question arises, whether a verbatim expression as in the Form 47 or 48 of Appendix A of 
the Schedule of C.P.C., isa necessary onein the plaint. On a superficial reading of the judgments and marginal 
notes ofthe abovesaid cases, one would beled to think naturally, that in absence of sucha ‘verbatim averment' 
in the plaint, the suit is not maintainable. 

The Allahabad High Court has rightly pointed out in Dhian Singhv Tara Chand, A..R 1984 All 
5, that the substantive provision incorporated in Sec. 16(c) of the Specific Relief Act, 1963, does not insist upon 
a particular set of words being employed. The averment according to Sec. 16(C) must in substance indicate 
the continuous readiness and willingness on the part of the person, suing. The form prescribed under 0.6, 
Rule 3 of the C.P.C., is merely procedural. It is a rule of pleading. Further, it has been observed that if from 
the averments made in the'plaint and surrounding circumstances, it is established, that the plaintiff was 
ready and willing to perform his part of the contract, it would not be proper to non-suit the plaintiff. Even 
the Supreme Court in Ramesh Chandra v. Chunilal, A.I.R. 1971 S.C 1238, has observed that readiness and 
willingness cannot be treated asa strait jacket formula. These have to be determined fromthe entirety of facts 
and circumstances relevantto the intention and conduct of the party concerned. The Allahabad High Court 
in coming to the conclusion, that a verbatim expression as in Form 47 or 48 of the Appendix A of the Schedule 
of C.P.C., is not necessary, has cited the above Supreme Court case. į 

In Premraj v. D.L.F. Housing and Construction(P.) Ltd., AIR 1968 S.C 1 355, and otf-cited case 
for the proposition insisting upon such a ‘verbatim expression’, the plaintiff had alleged that the agreement 
was the result of fraud and undue influence and therefore, was not binding upon him. For that reason, the 
plaintiff had no case of action so far as the rehef of specific performance was concerned. Even in Ouseph 
Vargheesev Joseph Aley, (1969)2 S C.C 539, it has to be noted that the agreement pleaded by the defendant 
is different from that pleaded by the plaintiff. They do not refer to the same transaction. The plaintiff did 
not accept the agreement pleaded by the defendant as true. The plaintiff did not at any stage state in his plaint 
that he was ready and willing to perform the agreement pleaded by the defendant in his written statement. 
On the basis of the facts and circumstances of that case, the suit of the plaintiff was dismissed. 

Even in a recent case decided by the Supreme Court in A.I.R. 1990 S.C. 682, that the plaintiff in his 
plaint, seeking specific performance of a contract stated, that the transaction in question was a sham 
document, passing no title to the defendant. Thus it is a case, where the plaintiff seeks specific performance 
of acontract stated to be evidenced by an allegedly sham document which did not come into effect. His plaint 
did not contain the requisite pleadings necessary to obtain a decree for specific performance. Therefore, his ' 
suit was dismissed. It has been pointed out by the Supreme Court in Gomathinayagam Pillai v Palanisami 
Nadar, A.I.R. 1967 S.C. 868, that a plaintiff in a suit for specific performance of a contract, must plead and 
prove that he was réady and willing to perform his part of the contract continuously between the date of 
contract and the date of filing of the suit. Even this decision cannot bétaken to have laid down, that there 
must bea verbatim expression in accordancé with Form 47 or 48 of the Appendix A of the Schedule of C.P.C. 

It is worthwhile here quoting the observation made by the High Court of Gauhati in Kamdev Nath 
Chaudhury v. Devendra Kumar Nath, A.I.R. 1979 Gau. 65. “The Forms in appendices of the C.P.C., are 
merely guidelines assisting the litigant and the court. A substantial compliance with the rule is enough. ~ 
Procedural law is intended to facilitate, and not to obstruct the course of substantial justice. Provisions 
regarding pleadings in civil actions, ought not to be treated technically. Further, it has been observed that 
ina suit for specific performance. of a contract if the plaint does not contain the specific works as set out in 
the forms or the specific words, “readiness and willingness" on the part of the plaintiff, but read as a whole, 
it appears to the court that it complies with the provisions of law in substance, theplaint should not bethrown 
out. 
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ACTING CHIEF JUSTICE. a 


Mr.Justice V.Ratnam is appointed as the ‘Acting Chief Justice’ of the Madras 
-High Court on the retirement of thé Chief Justice Miss.Kantha Kumar Bhatnagar on 
the 15th November, 1992. The appointment of the Justice Ratnam as Acting Chief 
Justice is welcomed by one and all. The following profile of Mr.Justice Ratnam was 
published in our journalon ES appointment asa Permanent J udge ofthe Madras High 
Court. : : . : 


“Mr.V.Ratnam, is the son of tMr. A. V.Viswanatha Sastri, who was a J udge ofthe 
Madras and Andhra High Courts. His is the second instance of father and son 
adorning the highest judiciary the other being that Mr.P.Venkataramana Rao 
and Mr.P.V.Rajamannar. After his enrolment he worked in the Chambers of 
Mr.Ramachandra Iyer. He was elected Secretary of the Madras High Court 
Advocates’ Association in-1976 and-re-elected in 1978. He was member of the 
Editorial Boardof the Madras Law Weekly. He is corinected with social welfare 
B and service organisations i in Madras”. 


Acting Chief Justice Mr.Ratnam has been a J idee oi of this High Court for the 
past thirteen years and has acquired rich experience. In this context it is useful to recall 
the admonition of the ‘Sukra Nitisara’ 


“The Judges: appointed by the King should be well-versed in procedure, wise, 
of good'character and temperament, soft in speech impartial to friend and foe, 
truthful, learned in law, active and free from Anger, greed Or desire". 


There can be no second: opinion that the Acting Chief Justice satisfies all these 
requirements. The Acting Chief Justice is very thorough in procedural laws and the 
case laws at his finger tips. His judgments are of a class by themselves. The judgments 
reported i in Law Journal bear ample testimony to the High learning erudition of the 
Acting Chief Justice. Generally the time for assessing the work and worth of a Judge 

` on the Bench is only when he retires but in the case of Acting Chief Justice we are able | 
to assess his performance as a Judge now itself by passing the verdict that he is one of 
the ablest Judges of the High Court. He is the illustrious son of an illustrious father. His 
very name indicates that heis ‘Gem’ - nota mere Gem. Buta Gemof ‘Purest rayserene’. 
With this background Mr.Justice V.Ratnam has assumed charge as Acting Chief . 
Justice. We are confident that he would discharge his duties to the utmost satisfaction 
ofall. We convey ourrespectful felicitations and good wishes to the Acting Chief Justice 
and assure him of the fullest co-operation of the Bar, the other WIRE of the Administra- 
tion of Justice. Let me conclude with the quotation: 


TA g d Ra” 


“Let your future be very auspicious”. 
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Order 7, Rule 11(a), C.P.C. - An insight. 


By 
V.Lakshmanan, Advocate, Tirupur-638 601. v ko zx 


Is there one aspect of C.P.C. which is known for itsabundant inherent power to reject asuit and 
also for its known neglect of the said inherent power both by the bar and the bench alike? The answer 
is a firm ‘yes’. Iam only referring to the much-neglected and blissfully forgotten remedy available under 
0.7, Rule 11(a), C.P.C. 


Onadetailed consideration of catena of citations both from the Supreme Court and other High 
Courts, it is evident that the courts have been unanimous in only stressing the object of the said 
provision. Fortunately, there had arisen no situation under which the courts have undermined the 
ultimate authority of the courts to reject a plaint either at the inception or after trial. Through this article 
of mine, I am only conveying my grievance to the brother members of the bar that trial courts have not 
taken into consideration the unbridled power invested with them while dealing with a suit. 


O.7, Rule 11, C.P.C. deals with rejection of suit under the following circumstances: 


(a) where there is a non-disclosure of cause of action. 

(b) where the suit has been under-valued. 

(c) where there has been insufficient payment of court fees 
(d) where the suit is time-barred. 


I would like to confine myself to the first aspect:of non-disclosure of cause of action. 


It is essentialat this juncture, though briefly, to recollect the definition of ‘cause of action’, It 
is defined as every fact, if traversed, would be necessary for the plaintiff to prove in order to support his 
right in the judgment of the Court. Hence, non-disclosure of cause of action amounts to failure to plead 
material facts for the plaintiff to succeed. Now that the definition being very simple, I may straightway 
refer to some of the important judgments on this point chronologically: 


AIR. 1971 S.C. 2018, states that non-maintainability is essentially a legal plea and can be 
accepted although no specific issue has been framed. This ruling of the Supreme Court asserts the 
authority of a court of law to decide the aspect of non-maintainability of a suit on the ground of non- 
disclosure of cause of action and the consequent rejection of the same despite there being no plea or 
specific issue. 


A.I.R. 1978 Pat. 146, can be referred to for its forthright expression. It is worthwhile reproduc- 
ing the relevant passage which runs as follows: 


“Ifthe plaintiff fails to prove the cause of action his case will fail on that ground. Itis not essential 
for the plaintiff to prove each fact, but it is necessary to prove such facts which are necessary to 
be proved for the success of the case. In other words, the plaintiff is required to prove such facts 
which constitute the material cause of action." 


V.R.Krishna Iyer, J. speaking for the Full Bench, in one of his shortest rulings in ALR. 1 979 
S.C. 134, had stressed that the lack of material facts in the averments in the plaint is sufficient to dismiss 


Li 
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the suit as not disclosing a cause of action. ' 


But the most comprehensive ruling imaginable on this point has been reported in.A.I.R. 1985 
Ori. 197. This ruling is unique and be resourceful for a long time to come as it lays down the combined 
effect of O.6, Rule 2, C.P.C. with O.7, Rule 11, C.P.C. The extract runs as follows: . : 
*O.7, Rule 11 required the plaintiff to incorporate in the plaint the facts constituting the cause 
of action. Thus, the plaintiff has to plead all the material facts upon which his right to relief is 
based and from which court can arriveata conclusion in his favour’. Reading O.6, Rule2and O.7, 
Rule 11 together it isclear that the words ‘material facts’ occurring in O.6, Rule 2 with reference 
toa plaintiff means the facts necessary to form a complete cause of action. The language of O.7, 
Rule11 makes it imperative that the facts constituting the cause of action must find place in the 
plaint. Thus all the facts and not the evidence, which are necessary to be proved for claiming relief 
must find place in the plaint. A plaintwhich does not conform to the abovesaid requirement does 

not disclose a cause of action within the meaning of O.7, Rule 11(a).” : 


In the recent past, Supreme Court had atleast three occasions to deal with the aspect of non-disclosure 
of cause of action while dealing with writs concerning election petitions under Representation of the 
People Act, 1951. Thakkay; J. in Rajiv Gandhi's case, A.I.R. 1986 S.C. 1253, categorically states as 
follows: 
v oz n 204 
“Anelection petition can be summarily dismissed if it does not furnish cause of action in exercise 
of powers under the C.P.C. and it is settled law that the omission of a single material fact would 
7 lead to an incomplete cause of action and that an election petition without the material facts 
relating to corrupt practice is not an election petition at all." 


There has been a reference to Sec.83 of the Representation of the People Act, 1951 which 
makes it mandatory to incorporate all material facts about corrupt practices during anelection adopted 
by a candidate. One gets a combined effect of the said section read along with O.7, Rule 11(a), C.P.C. 


Asimilar observation has been made onthesame point in yet another ruling reported in.A.L.R. 
1986 S.C. 1534, but no reference has been made to the Code of Civil Procedure. 


The next judgment which comes to this writer's mind is thecelebrated Samar Singh’s case, A.LR. 
1987 S.C. 1926. Though this is also a matter concerning election petition, the apex court had laid down 
the full ambit of O.7, Rule 11(a), C.P:C. and the important passages run as follows: 
*O.7, Rule 11 does not place any restriction or limitation on the exercise of Court’s power; it does 
not either expressly or by necessary implication provide-that power under O.7, Rule 11, C.P.C. 
should bé exercised at a particular stage only. In the absence of any restriction placed by the 
statutory provision, it is open to the court to.exercise that power at any stage....." 


This judgment makes it abundantly clear that thesaid power to rejecta plaintis exercisable even 

after settlement of issues. f 
(1990)2 C.L.J. 222, is a judgment from Supreme Court of great importance. It falls in line with 
A.LR. 1987 S.C. 1926. (It is extremely doubtful whether this all-important ruling on O.7, Rule 11(a), 
C.P.C. has been reported in anyother journal.) In this judgment, one would not find any reference to 
any of the rulings cited earlier. J.S. Verma, J. observes that for want of disclosure of cause of action, the 
plaint can be rejected at any stage. It further states that there is no restriction or embargo placed on the 
' power of the court regarding the stage at which the plaint may be rejected. The most interesting aspect 
of this case is that when-the trial court and the High Court had.held that there was cause of action, the 
Apex Court (while hearing the second appeal) had held that there was no cause of action and the suit 
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was rejected on this ground-and the Supreme Court has not dealt with any other issue. - 


: The last of the rulings which I would like to refer to has been reported in (7990)2 L.W. 368 
(D.B.) Nainar Sundaram, J., speaking for the bench, had held that plaint averments alone should be 
looked into to check up the disclosure or otherwise of cause of action and the rejection of plaint on the 
ground of non-disclosure of cause of action would not depend upon the defence set up. The said division 
bench refers to the unlimited power invested with a court of lawwhile dealing with asuit under O.7, Rule 
Tia), C.P.C. sit 


. A consolidated reading of all these rulings will only emphasis the enormity of powers of couit 
"to rejecta plaint in the event of non-disclosure of cause ofaction. It-may be observed that the expression 
used is ‘shall be rejected’ and not ‘dismiss’. "os P RON ux p 


0.7, Rule 11 (a) C.P.C. being a mandate and nota mere direction, one wonders whether the said 
provision is known for its disuse than for its.use. E. 


*s**** 


Judging a Judge in retrospect 
CA critical, though reverential, appraisal. - - 


By 
S.Parameswaran, Advocate, High Court, Kerala. 


LItwas Barbara Goldsmith who commented, “Today weare faced with a vast confusing jumble 
ofcclebrities, the talented and untalented, heroes and villains, people of accomplishment and those who 
have accomplished nothing at all, the criteria for their celebrity being that-their images encapsulate 
some form of the American Dream, that they give enough of an appearance of leadership, heroism, 
wealth, success, danger, glamour and excitement to feed our fantasies.” How true it is in.the Indian 
context as well. : 2 ; : 

II. In such an atmosphere, a self-cffacing jurist-judge like the late lamented K.K.Mathew is a 
refreshing exception. Reserved, withdrawn taciturn though tactful, unassuming though not unasserting, 
letting his power rest lightly on his head, frail in health but firm in mind, Justice Mathew is a celebrity 
to be remembered and reverenced. The rise and transformation of this rustic of a tiny hamlet near 
Athirampuzha in Kottayam District into a nationally known and respected Jurist-Judge is a saga of 
success through the sheer dint of hard-work and intrinsic merit, though apparently it may be phenome- 
nal. But] do not propose to deal in this article with Mathew, the man; my endeavour is to assess the judge 

-in him, 1 - 


III. The apex judiciary in the country exercises more power over a broader range of social and 
economic issues than the framers of the Constitution ever envisaged. It plays an active role in shaping 
and carrying out social policy, passing on the legality of governmental decisions as to a wide range-of 
: issues from acquisition of land for a public purpose to usurious loans. This expanded public policy role -` 
of the higher judiciary-whether conferred or arrogated-underlines the importance of the quality of the 
judge-appointees. As Justice Felix Frankfurter put it, "The most relevant things about an appointee are 
his breadth of vision, his imagination; his capacity for disinterested judgment; his power to discover and 
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IV. isis OEN no doubt, substantially satisfied hee srequiremients hoighi in the later 
years-of his judicial and quasi-judicial activities, his Pro-Establishment proclivities pronouncedly 
surfaced. Otherwise, demonstrated disinterestedness and knowledge'of the law were qualities exhibited 
by him, and in plenty. His intrinsic merit is discernible in the not so small numbers of judicial decisions 
handed down by Justice Mathew over more than one decade span of his judicial life. - 


V. We are a nation with a diverse quilt of political and religious traditions. Some of these 
traditions do not translate well or inspire emulation today. The framers of our Constitution gave us a 
fine written instrument, but all the same, an unfinished one. To use uncharged the arms of tradition will 
be to invite defeat. Our Supreme Court, particularly ofthe Fifties and theearly Sixties, which had a star- 

. Studded composition, not only gave an incisive insight into the working of the minds of the framers of 


tlie Constitution, but an exciting environment of free thinking. All the same, when we discuss a person 


like Justice Mathew, it should not be as a hero created as ideological model: 


VLA perusal of some of the iipon judgments of Justice Madiey iiae a a near ideal 
laboratory for examining the way the Judiciary, which interpreted the fundamental law of the land, has. 

' both initiated, and responded to, social change. He-has on occasions placed the shield of the Constitu“ 
tion between the basiccitizens rights of the individual and the potentially tyrannical government of the 
State. At the same time, on a number of occasions as in The Bennett Coleman case, A.LR: 1973:S.C. 106, 


and as Chairman of the Law Commission recommending a Bicameral Supreme Court Justice Mathew . 


plainly and palpably supported the Establishment. Just as as Felix Frankfurter of the U.S. Supreme 
Court, Justice Mathew believed in the philosophy of judicial restraint, and it proved to be his pervasive 
guide and a law Frankfurter his record on civil liberation and fundamental rights, exemplary as a private 
citizen, would be less impressive as a Justice. But, unlike Frankfurter, Mathew, did not view the law as 
a living, vital force that must change with the times. Justice Mathew essentially an introvert unlike 
Justice Frankfurter, had, and indeed, prided in, his ability to impress upon men of power and wisdom 
with fresh insights into complicated public problems. His Weapons in his judicial arguments were 
threefold: : 


(i) a meticulous legal mind; 

(ii) a skeptic's respect for compromise in an imperfect world; and : ' 

(iii) an effervescent and self-ellacing personality that built good-will and confidence when even 
reasor failed. 

VII. The judicial opinions rendered by Mathew cover a wide spectrum ranging from acquisition 
of land for a public purpose Usurious Loans Act. His fertility of genius and fecundity of thoughts are 
reflected luminously in many of these judgments. Paucity of time and limitation of space preclude a 
detailed discussion of these in this article. Some random, yet téprésentatwe, samples are taken which 
: would help the reader understand the judge in K. K.Mathew. ` 


VIII. The views of Justice Mathew on agrarian reforms cannot be said to be totally socio- . 


economically oriented. For, he concurred with his brother Judges of the Full Bench in Narayanan Nair 
v. State of Kerala, 1970 K.L.T. 659 (F.B.), in declaring invalid Secs.29-A, part of Sec.32, Sec.45-A, Sec.50- 
A(2), Explanation to Sec.85(1) and Sec.125(7) ofthe Kerala Land Reforms Act, 1963 as amended by Act 
35 of 1969, while striking a discordant note only in regard to Sec.73. All the same, it is useful and 
' pertinerit to recall the justice's observations in paras 8 and 9 of his separate opinion. The conservative 
' jn Mathew made him concur with the majority in-striking down some important provisions. It is a far 
cry from this to the later-day-Mathew of the Supreme Court, who said that property rights should be. 
elhowed out of the Fundamental Rights oj But, en consistency has never been a judicial virtue 
and Justice Mathew was no exception. ` 
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2 IX. Observations have been made by Justice Mathew about the justiciability of Administrative 
Orders under Art.226 of the Constitution of India. Holding that administrative regulations and orders 
are sources of law, Justice Mathew observed “He that takes the procedural Sword shall perish with 
sword” (See James v. Auditor General of India, 1970 K.L.T. 571, and similar other cases.) i 


X. Mathew’s comprehension of law relating to religion as equally good and great. The opinion 
in Achuthan Pillai v. State of Kerala, 1970 K.L.T. 838 (F.B.) bears testimony to this. V rare 


-. XL. Justice Mathew in Sri Mahalinga Thambiran Swamigat-v. His Holiness Sri.La.Sri. Kasievasi 
Arulandi Thambiran Swamigal, A.I.R. 1974 S.C: 199, gave a decision having far-reaching repercussions 
as regards succession to the office of the headship of Mutts. He expressed his views as follows: 


“The fact of a person being legally nominated as junior having peculiar relationship with the * 
senior in status, and the capacity to succeed to the head is the incident of the status. The Status, 
when created by a nomination, cannot be withdrawn or cancelled at the mere will of the parties. - 
The law must determine the condition and circumstances under which it can be terminated. 

: Merely because the status originated from the act of a senior head in making the nomination, it 
would not follow that the senior head can put an end to it by otheract. In other words, the junior 
heads as a class occupy a position of which the creation, continuance or relinquishment, and its 
principal incident, namely successiori to the office of the headship of the Mutt are matters of 
sufficient social or public concern in the sense that the Hindu religious community is vitally 
interested in all of them." : 


- "Thereare similar other instances of his expatiation of the law concerning religion. 


XII. Yet another opinion of far-reaching importance delivered by Justice Mathew was in the 
State of Gujarat and another etc. v. Shri Ambica Mills etc., A.I.R. 1974 S.C. 1300, where the validity of the . 
Bombay Labour Welfare Fund Act, 1963 was challenged by a group of textile mills before the Supreme 
Court. Reversing the decision of the Gujarat High Court, the Supreme Court held thata law which takes 
away or abridges the fundamental rights of citizens under Art.19(1)(f) of the Constitution would not be 
void and non-est even as respects non-citizens like companies. Mathew felt that a Court should be 
hesitant to choose invalidation as an appropriate remedy. Though the test is imprecise, a court must 
weigh the general interest in retaining the statute against the court's own reluctance to extend 
legislation to those not previously covered. Such an inquiry may lead a court into examination of 
legislative purpose, the overall statutory scheme, statutory arrangements in connected fields and the 
needs ofthe public. The Frankfurterian complex in Mathew is demonstrably visible in his opinion in this 
case. . 
. XIII For Justice Mathew's illuminating exposition of the law of domicile and the law 
concerning foreign judgment and res judicata, one may havea lookat his opinion in Sankaran Govindan 
v. Lakshmi Bharathi, A.LR. 1974 S.C. 1764. . 


` XIV. Justice Mathew had a proclivity-or'shall I say, penchant? to endorse the Establishment’s 
views and actions, and a number of such instances are available in the Law Reports of the country. An 
example is the case of preventive detention under the MISA. (Maintenance of Internal Security Act, 
1971). Speaking fora Constitution Bench with Justice Bhagwati holding to the contra, Justice Mathew 
gavean interpretation upholding Sec.13 of the Actas amended by Sec.6(d) of the Defence of India Act, 
1971. He held that the power to determine the maximum period ofdetention is not discriminatory. The 
words' maximum period' means the highest or greatest course or extent or stretch of time, measurable 
in terms of years, months or days as well as in terms of occurrence of an event or the continuance of a 
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State of affairs. “The maximum period in Art.22(7)(b) can be fixed with reference to'the duration of an 
emergency. The Parliament in fixing the duration of the maximum period of detention with reference 
toan event like the cessation of the period of Emergency has in no way abdicated its power or its function 
to fix the maximum period or delegated it to the President. Only because the duration of the period is 
dependentupon thevolition ofthe President, it does not cease to be the maximum period. The President 
will not act unreasonably and continue the Proclamation.of Emergency even after the Emergency has 
ceased to exist”; opined Mathew, who, on several other occasions, displayed a desire to don the dress of 
a liberal and libertarian. "ne 
XV. In matters of interpretation of statutes and testing the validity and vires of statutory , 

enactments and subordinate legislation, Mathew had an approach of his own. The dilution of prelimi- 
nary watch-dogging on delegated legislation may be declared valid in the compulsion and complicity of 
modern life, according to the learned judge: : | 


Ina decision dealing with FERA (The Superintendent and Remembrancer of Legal Affairs, West 
Bengal y. Girish Kumar Navalkar and others, A.I.R. 1975 S.C. 1030, he observed as follows: 


“The general purpose or object of the Act given in the preamble may not show the specific 
purpose of the classification made in Sec.23(1)(A) and Sec.23(1A). The Court has, therefore, to 
ascribe a purpose to the statutory classification and co-ordinate the purpose with the more 
general purpose of the Act and with other relevant Acts and public policies. For achieving this 
the Court niay not only consider the language of Sec.23, but also other public knowledge about 
the evil sought to be remedied, the prior law, the statement of the purpose of the change in the 
prior law and the internal legislative history. When the purpose of a challenged classification is 
in doubt, the courts attribute to the classification the purpose though to be most probable. 
Instead of asking what purpose or purposes thestatute and other materials reflect, the Court may 
ask what constitutionally permissible objective this statute and other relevant materials could 
plausibly be construed to reflect. The latter approach is the proper one in economic regulation 


XVI. While espousing principles considered essential to representative democracy): Mathew 
was careful enough not to upset the applc-cart of the Establishment. Critically and impartially observ- 
. ing, one may say that had it not been for this streak in his personality, which some critics, perhaps 
uncharitably, characterise as intellectual dishonesty, Justice Mathew’s reputation would have gone up 
to dizzy heights. T i . ; 
l XVII. The High Bench cannotbe too cautious in upsetting practices embedded in our socicty 

or system by many years of experience.or practice. The State is entitled to have great lee-way in its 
` legislation when dealing with important economic or social problems. This philosophy of Justice 
Mathew forms thesheet-anchor of his discordantnote in the Bennett Coleman case. Countless similar 
examples could be listed; bui there is no need to be labour the obvious. We have come to recognise 
through better experience that itis not within the power of Government (o invade the citadel of freedom 
of expression whether its purpose or effect be to aid.or oppose, to advance or retard. Though the 
application of this rule requires interpretation of a delicate sort, the rule itself is clearly stated in the 
words of Art.19(1)(a) of the Constitution of India. e igh od B i 
. XVIIL Justice Mathew was at his best in his dissenting opinions {rom the Bench which are not 
smallin number. Today's dissenter, in judiciary, is tomorrow's path-finder. His Lordship's observations 
‘in the famous E.M.S.Contempt case, 1968 K.L.T- 299 (F.B.) is an instance on point. 


XIX. Justice Mathew's views in-the E.M.S. contempt case are worthy of emulation in thcir 
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pristine glory. In T. Narayanan Nambiar v. E.M.S. Namboodiripad, 1968 K.L.T. 299 (F.B. ) the respon- 
dent E.M.S.Namboodiripad, the then Chief Minister of Kerala in a press conference stood charged of 
having.condemned the judiciary as follows: i^e du AS A s 
"Marxand Engels considered the judiciary as an instrument of oppression and even today when 
the State set-up has not undergone any change, it continues to be so.that judges are guided and 
dominated by class hatred, class interest and class prejudices and where the evidence is balanced 
between a well-dressed, pét-bellied richman and a poor, ill-dressed and illiterate person, the 
judge instinctively favours the former.” ` i i 
g XX. Justice P.T.Raman Nayar and Justice Krishnamoorthy Iyer in two separate, but-concur- 
ring, judgments found that E.M.S. was guilty of very grave contempt of Court; in a dissenting note 
reflecting courage, clarity of thought, catholicity of outlook and constitutional punditry, Justice 
Mathew declared that the laws in relation to defamation referred to in Art. 19(2) should not be allowed 
to paralyse a'citizen's right to participate in self-government by free discussion of public conduct of. 
officers or of public figures and that it is logical to hold that the law of contempt by scandalising a Court 
` Should not prevent a citizen from expressing his views as to the defects in the system of administration 
of justice or as to the remedies therefor. Justice Mathew thengocs on to expatiate the Law of Seditious 
Libel as it developed in this country and the West and the Law of Contempt in all its ramifications and 
range reflecting enviable erudition. _ f : . d 


i XXI. Narrating the story of Timoleon in Plutarch’s Lives, Justice Mathew concludes his 
opinion: “I think Timoleon's attitude might not be a bad one for courts to adopt inour Republic, where 
the people have the fundamental right to say what they have to say concerning the govcrance of the 
country, including the administration of justice". While onc wishes thatthe ultra-scnsitive among the 
higher-judiciary cared to follow this sagacious advice, one hasalso to admit that the later opinion ofthe. - 
Kerala High Court in the contempt case against Justice V.R.Krishna lyér and of the Supreme Court in 
the ,contempt case against Sivasankar pale into insignificance in qualitative.content when compared 
with the great dissenter's rejoinder. That the Supreme Court speaking through Justice Hidayatullah, 
E.M.S. Namboodiripad v. T.Narayanan Nambiar, 1970 K.L.T. 588, confirmed the Kerala decision does 
not detract from the greatness, merit or scholastic content of Justice Mathew's judgment. E 


è 


' -XXII One of the many outstanding judgments delivered by Mathew was in Bennett Coleman 
_ and Co. Ltd. v. Union of India, A.IL.R. 1973 S.C. 106, where the question as to whether the News Print 
Policy of 1973 of the Government of India violated Art.19(1)(a) and Art.14 ofthe Constitution of India 
arose for consideration. The majority of the Constitution Bench comprising Chief Justice Sikri and 
Justices A.N.Ray, P.J.Reddy and M.N.Beg took the view that the news print policy violated the 
Constitutional freedom. Justice. Mathew's dissenting-opinion reflects in abundance his erudition, 
scholarship, insight, incisive analysis and legal legerdemain. It could even be called his causes celebae. 
Justice Mathew observed that the freedom of the press is not higher than the frcedom of speech under 
Art.19(1)(a) ofthe Constitution which does not specifically provide for freedom ofthe Press as the First 
Amendmentofthe U.S.Constitution. The freedom of the Press is simply an emanation from the concept 
of fundamental right of the freedom of speech of every citizen. Mathew added that it is a total 
misconception that speech cannot be regulated or every regulation of speech would be abridgment of 
the freedom of speech. He referred to the observations of J ustice Holmes in Abraham v. United States, 
1918 (250) U.S. 616: i . 
© * "Butwhen men have realised that time had upset many fighting faiths, thcy may come to believe 
` even more than they believe the very foundation of their own conduct, the ultimate good desired 
is better reached by free tradc in ideas - that the bestof truth is the power of though to get itself 
accepted in the competition of the market, and that truth is the only ground upon which their 
wishes safely can be carried out. That at any rate is the theory of our Constitution?” ? 
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XXIII. He adverted to the sentiments.echoed by Justice Black when he said that the freedom 
ofspeech rests on the assumption that the widest possible dissemination of information from the diverse 
and antagonistic forces is essential to the welfare of the public Associated Press v. U.S., (1945) 326 U.S. 
I 20, and made reference to the speeches and writings of great thinkers to bolster his views. According 
to Mathew, with the concentration of mass media in a few hands, the chances of new ideas antagonistic 
to theidea of the proprietors of the big newspapers getting access to the market has becomevery remote. 
It is no use having a right to express your views unless you have got a medium for expressing it. The 
concept of a free market for ideas presupposes that every type of ideas should get into the market and 
if free access to the market is denied for any ideas, to that extent, the process of competition becomes 
limited and the chance of all the ideas coming to the market is removed. There can be no doubt that any 
mass medium having the greatest circulation will influence the political life of the country because the 
ideal for which the paper stands has got the greatest chance of getting itself known to-the public. It will 
also affect the economic pattern of thesociety. Whetheror not the modern big newspaper is the cultural 
arm of the industry, it has an interest in the present method of production and distribution,.as it sub- 
sists mainly upon advertisement." 


4 


XXIV. “The mass media's development of an antipathy to ideas antagonistic to theirs or novel 
or unpopular ideas, unorthodix points of view which has no claim for expression in their papers make 
the theory of market place of ideas too- unrealistic. The problem is now to bring all ideas into the market 
and make the concept of freedom of speech a live one having its roots in reality.” 


XXV. Any law or executive action which advances the freedom of speech cannot be considered 
an abridgement of it. The constitutional guarantee of the freedom of speech is not so much for the 
benefit of the hers as it is the benefit of the public. Relying on the observations of Meiklejohn in his 
“Political Freedom,” Justice Mathew observed: 


“If the right of the public to hear and be informed is also within the concept of the freedom of 
speech, the government, when it insists upon the newspapers concerned maintaining their 
present level of circulation does not abridge the freedom of speech, but only enriches and 
enlarges it. In other words, under the theory of the freedom of speech, which recognises not only 
the right of the citizens to speak, but also the right of the community to hear, a policy in the 
distribution of newsprint for maintenance of circulation atits highest possible level as it furthers 
the right of the community to hear, will only advance and enrich that freedom.” 


XXVL Though there may be difference of opinion concerning the philosophy espoused by 
Mathew, it is beyond cavil that the dissenter in Mathew was in his elements in this masterpiece of his 
Judicial exposition. 


XXVII. With the increasing numerical strength of the Apex Court and the corresponding 
decline in the qualitative content of its judicial opinions, one has to content oneself with nostalgic 
memories of a bye-gone era of the Supreme Court, to which life and luster was added by stalwarts like 
Patanjali Sastri, Subba Rao, Gajendragadkar, K.K.Mathew and V.R.Krishna lyer. 
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I. AN INTRODUCTION TO LEGISLATIVE DRAFTING by P.M. Bakshi published by N.M. Tripathi 
Private Ltd,, Price Rs.95. 5 m 


- Theauthorin his introductory chapter to the book under notice has stated that the Legislative | 
Drafting is both a science and an art. No doubt it is a combination of art and science. Probably many ` 
people are not aware of what is meant by Legislative Drafting. This book under notice gives an answer 
to this. This book under notice contains 25 chapters dealing with legislative drafting. The author has 
dealt with various topics on legislative drafting such as Precision, Clarity and Complexity, Policy of 
Legislation. There are other interesting chapters like King's English, Values of Words. The author of 
the book has taken pains to explain the various factors to be adhered to while drafting. The book under 
notice contains model clauses. The author has given a number of practical exercise for use for training 
person in Legislative Drafting. There is an index at the end. 

There are not many books on this subject. This book under notice will certainly fulfil the 
longfelt need. mE 


II. JUDICIAL ACTIVISM AND CONSTITUTIONAL DEMOCRACY IN INDIA by 
T.R.Andhyaraujina published by N.M.Tripathi Private Ltd., Price Rs.65. ` 
In his foreward to this book Professor Sri William Wade, Q.C. has stated thal ‘Mr. Andhyaraujina's 
small book is devoted toa big subject’. Yes the subject that is taken up for consideration is no doubt a— 
big subject. But the author has dealt with that subject in a simple manner. In his preface the author has 
stated that this book is based on the theme of the Justice B.D.Bal Memorial Lecture which he delivered. _ 
The book contains four chapters. The first chapter deals with introduction in which the author has 
explained the Judicial Might. The second chapter is devoted to ‘The Guardians ofthe Constitutionand  - 
in the third chapter the author has explained ‘Brooding omni presence’ and the last chapter deals with 
‘Judicial Activism. The table of cases is given at the beginning and the Index at the end. In this hook the 
author has explained at length the duties of the court in protecting the foundations of the Constitution. 
He has referred to important cases decided by the Supreme Court and also English and U.S. Courts. 
This book under notice is written by an eminent senior advocate who has appeared in leading 
cases in Constitution in theSupreme Court. This book will be very useful to jurists and people interested 
in Constitutional law. This book under notice will enhance the prestige of the library. 


IIL LAW OF AFFIDAVITS (CIVIL & CRIMINAL) by P.M,Bakshi published by Law Book 
Company Private Ltd., Allahabad, Price Rs.100. ^ . : TEE : 
Nowadays the word ‘Affidavit’ is widely used by people in various walks of life. But only very 
„few people know the importance and sanctity of an Affidavit. Affidavits arc very often filed before 
Courts of Law both Civil and Criminal, Tribunal and other Statutory Authority. But only very few 
affidavits satisfy the requirements of law. It is because of the ignorance of the people on the law of 
Affidavits. The author of the book under notice has taken pains to explain the laws relating to affidavits. 
This book under notice consists of 18 chapters including the forms of affidavit. The table of 
cases is given in the beginning and the indexat the end. The law on this subject has been considered with 
reference to affidavits filed in civil suits and in Criminal Courts in matrimonial cases, the election cases, 
in defamations cases etc. The author has dealt with the affidavit in English law and also affidavits in U.S. 
Laws. the author has given a synopsis to each chapter. The case laws on the subject has been given 
wherever necessary. - = ae CAP f 
Very few books have been written on this subject. This book under notice can be considered as 
one of the best books on this subject. 
This book under notice will be very useful to lawstudents, lawyers, Judges, Company Executives 
and Jurists. It will certainly serve the purpose for which it is written. 
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Abdul Hadi, J. 
Indian Oil Corporation Ltd. v. 
Damayanthi Devi. 
10th January, 1992. S Ei WI 
A.No.551 of 1981. 


(A) Estate Duty Act (XXXIV of 1953), Sec.74(2), 
' Proviso - Applicability to Sub-sec. (1 ). 


The proviso is only for Sec.74(2) which —— to 


, movable property and it will not apply to Sec74(1).. 


(B) Estate Duty Act (XXXIV of 1953), Séc.73(5-A) 
-'Garnishee order passed under - Effect. 


Once garnishee order is passed, only the Estate 
Duty Authoritycan recover the abovesaid amount 
(rent) from thedefendantand the plaintiff (owner 
of property) cannot recover it. 


B.Rajagopalan, for Appellant. 
Kishore, tor Respondent. 


BS. Appeal allowed in part. 


Bakthavatsalam, J. 


The Management of T.V.S., Suzuki Limited, 
Harita Hosur represented by its President v. 
State of Tamil Nadu. 


21st Pea), 1 992. 
W.P.No.10546 of 1990. 


Industrial Disputes Act (XIV of 1947), Sec.10 - 
Reference under - Duty of Government - Settlement 
under Act if can bind union not a party to'it. 


The third respondent T.V.S.Suzuki Thozhilalar 
Munnetra Sangam raised demands on two items 
ie, supply of two uniforms and payment of 


washingallowance. The Government referred the 
demands and also the question of bouns for 1987- 
88underSec.10ifthe Industrial Disputes Act. The 
petitioner management filed a writ petition con- 
tending that the Government had no jurisdiction 


` to refer the question of bouns as the 3rd respon- 


dent did not raise the question of bonus in their 


' charter of demands and that with regard to the 


other two items, they were covered by a valid 
settlemententered into between the Management 
and the minority union. , 

It is well-settied that when an industrial dispute is - 
raised what is the power of the Government under 
Sec.10(1) of the Act has been succinctly put in 
Shaw Wallace Company v. State of Tamil Nadu 
represented by Commissioner and Secretary, 
Labour Department, (1987)1 L.LJ. 177. If the 
principles laid down by the Division Bench of this 
Court are applied to the facts of this case, the - 
Government cannot deny reference of the matter . 
for adjudication under Sec.10(1) of the Act. The 
Division Bench has held that the Government 
would normally refer the dispute for adjudication 
and can refuse reference only on certain grounds. - 
Though the ground stated by the Division Bench - 
cannotbe said to bé exhaustive, on the facts of this 


.case, the Government cannot refuse to refer the 


dispute. There is no subsisting settlement 
between the'3rd respondent union and the peti- 
tioner. It is true that thére is settlement with 
another union. But that will not bind the 3rd 
respondent union on the facts and circumstances 
of this case. - 
A.R.Ramanathan, for Petitioner. 

P.Gunaraj, Additional Government Pleader, for 


. Respondent No.1. 


A.S.Shanmughasundaram, for Respondent No.3. 


B.S. ---- Writ petition dismissed. 
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_ Venkataswami and 
Abdul Hadi, JJ. 


Coimbatore Texcity Share Brokers Association 
represented by its President, H_ Bhaskaran 
v.Union of India, represented by Secretary to 
Government, Ministry of Finance, New Delhi. 


13th h March, 1992. 
Rev.W.M.P.Nos.1 and 2 of 1992 in 
W.P.Nos.14600 and 14601 of 1991. 


Securities Contracts (Regulation) Rules (1957), Rule 
8(1)(f) - Some Members of Stock Exchange dis- 
qualified they being engaged in business other than 
securities and accredited industrialists - Recognition 
granted to the Stock Exchange if bad. 


As per Rule 8(1)(f), even though a person is 
disqualified from being admitted as a member of 
stock exchange seeking recognition, ifheis engaged 
in any business other than that of securities, the 
proviso therein says that the Central Government 
may, for reasons sufficient in the opinion of the 
said Government permit a recognised stock 
exchange to süspend the enforcement of this clause 
for specified period if on. condition.......” The use 
of the words ‘recognised stock exchange in the 
abovesaid proviso | shows that the abovesaid dis- 
qualification in Rule8(1)(f)i isnotanabsolute one 
for the, granting of the abovesaid recognition 
itself. Otherwise permitting a ‘recognised stock 
exchange’ to suspend the enforcement of the said 
clause (f) will not arise at all. If the recognition 
itself i is void ab initio suspension of a disqualifica- 
tion rule in considering the recognition applica- 
“tion will not arise-at all. So,-the argument of the 
learned . counsel for. the’ Coimbatore Stock 
Exchange’ limitéd, that the said disqualification. is 
. ,acurable óne. in view of what i is contained in the 
Proviso to Rule Bayt has to be accepted. 


G. Vasantha 'PaijSenior Counsel fo ^" . 
^ Mjs.R. Venkataranian, ‘T.Muthuraman and 
A.K Jayaraj, for Petitioners.- 


Nias Ali, Additional Central Government Stand- i 


-ing Counsel, for Respondent Nos.1 to 4. 
Habibullah Badsha, Senior Counsel, for Shakir 
Ali, for Respondent No.5. 


BS. Sih’ Review applications dismissed 
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Venkataswami and T . | 
Abdul Hadi, JJ. 
: K.Muthuswamy v. 
The Chairman, Neyveli Lignite Corporation 
Ltd., Neyveli. 
16th March, 1992. 
i W.A.No.262 of 1992. 


(A) Constitution of India (1950), Art.226 - Writ of 
mandamus - If can be issued to compel carrying out 
terms of contract. _ 


"The relationship between the petitioner.and the ` 


Corporation is admittedly one based on contract 
and no writ of mandamus could be issued to compel 
the Corporation to carry out the terms of the 
contract. 


(B) Constitution of India (1950), Art.226 - Writ of 
mandamus - If can be issued without a legal right. 


It is settled law that no one can ask for mandamus 


- without a clear legal right. But in the present case 


all that the appellant has pleading again and again 
for further extension of time for furnishing bank 
guarantee stipulated under the contract. This is. 
only seeking indulgence from the Corporation. In 
such circumstances, there is absolutely no scope 
for grant of any writ of mandamus. 


- S.K.Sundar iram, for Appellant. 


R.Krishnaswamy, for Respondents. 


Ratt! et dism issed, 


BS. --- 
Srinivasan, J. 
Qo. 
' Kuttiappa Gounder v. 
n i ) ‘PM Soen ' 
17th March, 1992.: 
E AAO: No. 996p 1 1991. 


Civil Procedure Code (Vof1 908), O. 5, Balesi Zand 
19 - Service of summons - Defendant absent from 
residence at time when service is sought to be "effected 
- Having no agent empowered to accept: simn 10n$ 
on his behalf - Procedure to be ener 


aee c 
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Under O.5, Rule 15, C.P.C., if the defendant is 
absent from his residence at the time when the 
service of summons is sought to be effected on 
him, the process service must be satisfied, (1) that 


there is likelihood of the defendant being found at , 


theresidence within a reasonable time, and (ii) he 
has no agent empowered to accept the service of 

: summons on his behalf and in that event, service 
may be made on any adult member of the family, 
whether male or female, who is residing with him. 
O.5, Rule 17 is to the effect that when the defen- 
dant or his agent refuses to sign the acknowledg- 

ment or where the serving officer after using all 
due and reasonable diligence cannot find the 
defendant who is absent from his residence and 
there is no likelihood of his being found at the 
residence within a reasonable time and if there-is 
no agent or other person to receive the summons, 
the Serving Officer shall affix a copy of the sum- 
mon on the outer door or some other conspicuous 
part of the house, in which the defendant ordinar- 
ily resides and shall then return the original to the 
Court with report endorsed thereon or annexed 
thereto stating that he has so affixed the copy, the 
circumstances under which he did so and, the 
name and address of the person by- whom the 
house was identified and in whose presence the 
copy was affixed. ' 


A.R.Ramanathan, for Appellant. 
K Kuppusamy, for Respondent. , 


B.S. 


XM : Appeal allowed. 
-Somasundaram, J. 

Gounder (decd.) v. 
x d North Dent District 


19th March, 1992. 


Tamil Nadu Debt Relief Act (XIII áf1980)- -Suit on m 
mortgage deed pending and later on decreed - Mon- « 


gagor, if can seek adjudication before Authorities 


under the Debt Relief Act claiming relief - Jurisdic- + 


tion of Authorities to entertain such application. 


W.P. No:3941 of 1984, 
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The third respondent and others executed a mort- 
gage deed in favour of the petitioner for a sum of 
Rs.7,000 on 13.7.1972. On 13.7.1972. On 19.1.1981, 
the petitioner filed a suit in O.S.No.1138 of 1951 
onthe fileof the Sub-Court, Vellore for the recov- 
ery of a sum of Rs.4,593.63 with future interest. 
The mortgagors submitted to a decree and a pre- 
liminary decree was passed on 27.3.1982. During 
the pendency of the suit the third responderit filed 
an application before the Special Tahsildar (Debt 
Relief) claiming that she was a debtor entitled to 
the benefits of the Tamil Nadu Debt Relief Act, 
1980. The Special Tahsildar issued a certificate of 
redemption of the mortgage debt in favour of the 
3rd respondent. The petitioner’s appeal to the 
Revenue Divisional Officer failed. He therefore 
filed a writ petition before the High Court to 
quash the Orders contending that the authorities 
constituted under the Debt Relief Act had no 
jurisdiction to entertain an application of such a 
nature when a suit had already been filed for the 
recovery of the debt in a civil court. 


Held:- Ina suit or proceeding initiated by a credi- 
tor in a civil court, the Court has to decide the 
question as to whether the defendant in that suit 
or proceedingi is a debtor as defined under the Act 
and in such circumstances, the mortgagor cannot 
seek any adjudication before the authorities 


“under the Act claiming relief under the Act. In 
_ these circumstances it has to be held that the 


respondents 1 and 2 have no jurisdiction to enter- 
tain the application of the 3rd respondent, claim- 


` ing to beadebtor entitled to the benefits of the Act 


when a suit had already been filed for recovery of: 
the debt in question and pending before the Civil . 
court. Therefore, it has to be held that the orders 


- of therespondents 1and2 are illegal and are liable , 

- to be set aside. 

The Special Tahsildar (Debt Relief), | 

: M.N.Muthukumaran, for Petitioner. CES 
` Veerabadran, Government Advocate, for Respon: . 


= dent Nos.1 and 2. 
"D.Krishnan for Repeat: No. 3. 
B. M ---—-- '' Petition allowed: $ 


4> 
Pratap Singh, J. 


The Nagapattinam Import and Export - 
/ ' Corporation, Nagapattinam, Thanjavur 
District v. K.Lakshmi. — 


2nd April, 1992. 
A.A.O.No.870 of 1985. 


Workmen's Compensation Act (VIII of 1923), Sec.28 
- Scope and object - Worker dying in accident - Wife 
paid some amount in full settlement of her claim - 
. Not registered under the Act cannot be taken cogni- 
zance of. ` 


Though the receipt is to evidence payment of 
Rs.2,500 in full quit, in pith and substance, it 
amounts to settlement of claim of the applicant 
for the death of her husband in the course of the 
employment. Unless such a reasonable interpre- 
tation is given regarding the purview of Sec.28 of 
the Act, the employers would offer a paltrysum to 
the dependant of the employee who would be in 
dire need of money and get a receipt in full settle- 
ment ofthe claim and thwart the very object of this 
Act. Only to save the dependants from such con- 
tingency, Sec.28 of the Act has been incorporated 
in the Act. So, unless such a receipt is registered 
under Sec.28 of the Act.as per procedure laid in 


the said section, it cannot be used as an answer to , 


the claim of the applicant. 


Neelamegam, for K.V.Venkatapathy and Velmuru- 
gan, for Appellant. E 


BS: . 


pow Appeal dismissed. 
Bakthavatsalam, J. 
M.Rajagopal v. 
The Government of 'Tamil Nadu. 
20th April, 1992. 


W.P.Nos.9163, 12529 etc. of 1990. 


Land Acquisition Act (I of 1894), Sec.4(1) as amended 
by Act (LXVIII of 1984) - Notification under - 
` Publication in newspapers prior to the issuance of 


` - 
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thepublication ofthenotification in Official Gazette 
- Acquisition proceedings, if vitiated. 

The Supreme Court has held in Collector v. Raja 
Ram Jaiswal, (1985)3 S.C.C. 1, that unless the 
decision is notified in the Government Gazette by 
an appropriate notification, the proceedings for 
acquisition cannot be said to have been initiated 
and the decision would remain a paper decision. 
The position of law settled by the Supreme Court 
will hold good even after the amendment made by 


‘ Act LXVIII of 1984. A reading of the judgment ~ 


clearly shows that the publication under Sec.4(1) 
in the Gazette is a preliminary step. Though the 
notes of publication are prescribed in Sec.4(1), 
after the amending Act, 1984, the publication has 
to be made first only in the Gazette and then'only 
the other publications are to follow. It is settled 
law that when a power is given to do' a certain 
thing, that thing must bedone in that way or not at 
alland the other order of performance are neces- 
sarily forbidden. These principles would apply 
when the question is considered with regard to 
notification in a newspaper earlier than the publi- 
cation is made in the gazetee. The power given 


-. under Sec.4(1) has to be followed strictly by the 


State and the publication has to be made only in 
the seriatim as given in the section itself. In this 
case, the paper notification has been made prior 
to the publication of the notification made in the 
official gazette. The notification has been pub- 
lished in the gazette on 2.11.1988 whereas in the 
newspapers it was on 27.10.1988. On this score. 
alone without going into the other contentions, 
the acquisition proceedings have got to be set 
aside. 


K.Govindarajan, for Petitioner. 


M.Meenakshi Sundareswaran, Government 
Advocate, for Respondent. 
BS =e- Writ petitions are allowed. 


1992 
| [FULLBENCH] - T s S 


Srinivasan, Bakthavatsalam and Raju, MY reg 
.] po : 

: "Terminated full time temporary 
LIC. Employees Welfare Association v. - 
Senior Divisional Manager, Life Insurance Cor- 
aaa of India.Ltd., Thanjavur Division, 


. 27th July, 1992. 


15935 of 1989 etc. 


(A) Appellate Side Rules of Madras High Court, 
O.1, Rule 6 - Reference of question of law to Full 


Bench by Chief Justice - Competency of Full Bench | 


to hear, if can be challenged on the ground that such 
a question of law does not arise. 
It is not necessary for the purpose of reference.to 
a Full Bench that a question of law should arise. 
` Under Rule 6'of O,1 of the Appellate Side Rules 
ofthe High Court the Chief Justice may direct that 
any application, petition, suit, appeal or reference 
shall be heard by a Full Bench notwithstanding 
. anything in the earlier rules. Once the reference is 
made by the Chief Justice the competence of the. 
Full Bench to hear the matter cannot be chal- 
lenged on the ground that such a question of law 
does not arise. , [Para 26 
(B) Life Insurance, Corporation of ‘India (staff) 
Regulations (1960) - Industrial Disputes Act (XIV 
of 1947), Sec.2(oo) ( bb) - Regulations, 8 and 12, 
Explanation, - Scope - ~ Persons covered by Regula- 
tion8 - If retrenched employees’ as contemplated. by 
Explanation to eats 12.or, Sec. Hop ) of I.D. 
Act. .. 


The Explanation to Regulation 12 only. excludes 
retrenched temporary employees from the cate- 
gories mentioned in the Regulation. That does 
not mean that the said regulation provides, for 
re- employment ofretrenched temporary employ-. 
ees. The persons ‘covered by, Regulation 8 cannot 
claim to be retrendhed ‘temporary employees as 
contemplated i in the Explanation . to Regulation 
12. Regulation 8 deals with a particular situation 


^ 


icd) - 


` W.P.Nós.10367, 12199 and.’ 
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of employment of staff i in classes Il and IV ona 
temporary basis, who will be governed by special , 
directions as may be issued by the, Chairman from 


_ time to time. Such employees cannot by reason of 


such. appointment only be entitled to absorpfion i 
to the service of the L.LC. or claim ne for : 
recruitment to any post. ^" 


(C). Life Insurance: -Corporation of dia (Staff) 
Regulations (1960), Regulation 8 - Validity - If 
violative of Arts.14, 1 6 and 21 of the CAE 


Regulation 8 cannot be strick down asviolative of 


the provisions of Arts.14, 16 and 21 of the Consti- 


tution of India or on.the ground of violation of 


right to public employment, guaranteed by the 
Constitution. It is not shown to be arbitrary or 
discriminatory. Hence it must be held that Regu- 


lation 8 is valid and enforceable. 


^ 


(D) Life. Insurance Corporation of India (Staff) 


Regulations (1960) - Validity - Applicability to per- 


sons employed under Regulation 8 on MUTA, 


basis. EM . X 


ite cannot be oeie that the Life TE 


“ Corporation of India (Staff) Regulations insofar . 


as it relates to terms other than salary structure 
and bonusi is in excess of delegated Législation and 
hence is invalid. Sec,48(2)(00) of the L.L.C. Act, 
introduced byL.I.C. Amendment Act, 1981, refeis 
o all the, terms ‘and conditions of service of the | 
employees and agents of the L.LC, and is not 
confined to salary or bonus. l ` 

Itwas argued thatthe Life Insurance Corporation 
of India Staff Regulations are not valid as ihey, 


` were not placed before each House of Parliament 
. asrequired by Sec.48(3) ofthe L-LC. Act. There is 


a basic fallacy in this contention. The Regulations. 
were framed in 1960 and they were notified in the 
Gazette of India, dated 22.7.1960 arid they are in 
force from 1.7.1960. At the time the "Amendment 
Áct of 1981. was passed the Regülations were 
already in forcé. There is no presumption that tlie 
Regulations were not placed before the Parlia- 
ment. On the other hand, the presumption is the 
other way asSec. 114(e) ofthe Evidence Act would 
apply where under the court may presume that 


6 H 

judicial and official acts have been regularly per- 
formed. In any event the enforceability of the 
Regulations does not depend or any approval of 


the Parliament. The language of Sub-sec.(3) of- 
-Sec.48is tell tale. Under this provision unless both 
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-Houses decide to make a modification or take the . 


view that the rule shall not be made, the rules are 
enforceable. That is why a provision is made inthe 
last part of the sub-section that any modification; 


or annulment of the rule shall not prejudice the . 


validity of anything previously done under the- 
rule. Hence there is no substance i in the argument 
advanced in this behalf. 


+ 
- 


It is beyond doubt that the petitioners are 
appointed under Regulation 8 on a temporary 
basis. There is no warrant for contending that 
Regulation 8 is itself ` not applicable to the 
petitioners. i 


e 


Consequently it must be held that the Life Insur- 


ance Corporation of India (Staff) Regulations are . 


valid and that they are applicable to the petition- 


ers appointed temporaiily under Reg. 8 thereof. . » 


(E) Evidence Act (I of 1872), Sec.115 - Estoppel 


against statute - L.I.C. not estopped from contend- 


ing inapplicability of Industrial Disputes Act to its - 


employees due i m previous conduct. 


It is too well settled that there can be no ai 
against a statute. The fact that the L.I.C. did not 
object to the dispute being decided by the 
National Tribunals on the earlier occasions would 
not prevent.them from raising a contention that 


the applicability of the Industrial Disputes Act is - 


excluded from the field oe by Sec.48(2C) of 
the L.LC. Act. 


(F) Life Insurancé Corporafiori Act (XXXI of 1956), 
as amended by Act (I of 1981), Sec.48(2C) - Life 
Insurance Corporation of India (Staff) Rules (1960) 
- Industrial Disputes Act (XIV of 1947), Sec.25-J - 
Applicability of I.D. Act to employees and agents of 

L. L C. - If and to what extent excluded. "A 


A plain reading; of Sec.48(2C) of the L.LC. Act, as 
amended in 1981, leaves no doubt that the rules 
made under Sec.48(2)(00) will prevail over the 


P dv 


P 1992. 


provisions of the Industrial Disputes Act. When 
the legislature has thought fit to exclude specifi- 
cally thé provisions of the Industrial Disputes Act 
by the amendment of 1981, there can be no, doubt 


‘that the provisions of Sec.25-J of the Industrial 


Disputes Act have become ineffective to the ` 


~ extent to which the non obstante clause in Sec.48(2C) 


of the Life Insurance Corporation Act operates. 
The legislature was conscious of the existence of 
the Industrial Disputes Act and the provisions 
thereof including Sec.25-J. When it used the 
expression "anything contained in the Industria: 
Disputes Act, 1947" in Sec.48(2C) of the L.LC. 


.Act, it had clearly repealed the provisions of 


Sec.25-J of the Industrial Disputes Act pro tanto. . 


It is well-settled that the expression "terms and 
conditions-of service" includes "tenure of serv- 


` ice": Hence Sec.25-J of the Industrial Disputes 


Act is repealed with reference to matters covered 
by the rules referred ta in Sec.48(2C) of the L.I.C. 
ABE 07 . f V 


(G) Industrial Diipites Ao (xmv of 1947), Sec. 2(ra) 
- L.I.C-held not guilty of unfair labour practice after 
20.5.1985, as they were only obeying court orders. 


(H) Industrial Disputes Act (XIV of 1947), as amended. 
by Act (XLIX of 1984), Sec. 2(00) (bb) - Constitutional 
validity. 

Nothing was urged to show that the amendment 
by which clause (bb) was inserted to Sec.2(00) 
offends the provisions of Part III of the Constitu- 
tion of India. There is no question of the Sub: 
clause being invalid on the ground that it runs 
counter to the provisions of Secs.25-F, 25-G and 
25-H of the Industrial Disputes Act. The expres- © 


- Sion “retrenchment” used in those sections must 


beunderstoodonlyin the way in whichit is defined 
in Sec.2(00) of the Act. It must therefore be held 
that sub-clause (bb) of Sec.2(00) of the Industrial 
Dispiites Acti is valid and constitutional. 


` R.Singaravelan, ‘K.Chandru, T.K Rajeswaran and 
. D.A.Sugumar, for Petitioner. i : 


M.R.Narayanaswamy, Senior Counsel, for, 
M.S.Umapathy, Sanjay Mohan for Ramas-- 
ubramaniam Associates, P.Narasimhan, Senior . 
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Central Government Standing Counsel and Meera 


Gupta, Additional Central Government Standing. 
Counsel, for Respondent. : 


VK 7 -— Petition dismissed. 
Lakshmanan, J. ] 
T.S.Rangachari v. 
V.S.Krishnaswamy. 
2nd April, 1992. . 
B , T.O.S.No.13 of 1983 and 
es T '. C.S.No.746 of 1984. 


o " 


` Hindu ‘Succession Act (XXX of 1956), Sec.I4 - 
Scope- Widow in possession ofthe estate on the date 
of the Hindu Succession Act - Enjoying the proper- 
lies by executing lease deeds and exercising right of 
ownership - Her i od if. get ae under Act. 


In the instant case, it is proved beyond doubt’ that 
Veeravalli Pattammal alias Thiruvenkadammal 
was in possession of thé estate on the date of the 
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B.S.. -— <T O.S. decreed and suit dismissed. 
eee A. i 

Dr Kamalà Dakshinamurthi v. 

^ Board = Trustees, Srinagar Colony, 

Madras. 

12th May, 1992, ^ ^ 

2 /CSNo: 936 of 1989. 


(A) Civil Procedure Code de (V of 1908), O.1, Rule 8 - 


Notice issued by Board of Trustees for allotment of 
plots to different persons - Persons if acquire com- 
mon interest by virtue of such notice - If suit in 


2 “representative capacity can be instituted to enforce i 
` Their individual rights. ; 


(B) Specifié Relief Act (XLVIL of 1963), Sec.39 - 
Notice issued by Board of Trustees for allotment of 
plots to persons and calling on them-to deposit 
necessary amounts - Persons who had acted in 
_pursuance of the notice, if can compel specific per- 


f formance of allotment. 


Hindu Succession Act. It is also proved that she ` 


, has been enjoying the properties by executing 
various lease deeds and exercising her right of 
ownership. The enormous documents filed in this 
case on behalf of the plaintiff, will clearly go to 
showthat from 4.9. 1943, viz., the dateofsurrender `“ 
by thé temple only Veeravalli Pattammal-alias 
Thiruvenkadammal was in possession and 
enjoyment of thé same. The documents 'Exs.P-16 ~ 
to P-20 will -also clearly establish that. only 
Pattammal was in possession of the same on the 
date when the Act came into force viz., 17.6.1956. 
Even D.W.1 in. his own evidence admitted .that 
only Pattammal-was- in possession fromr 1938 
onwards."It is, therefore, very clear that under 
Sec.14(1) of:the: Act, Pattammal's: right got 
enlarged and she had become’ the ie absolute owner 
‘of the propero? X RR 


V Smaa for Petitioner. 
N.S.Varadachari, for Respóndents. 


Held:- O. 1; Rule8 of C.P. c is to benefit theother 


` persons who have the same interest as that of the 


plaintiffs in the suit. The Plaintiffs and the other 
‘applicants have mentioned in the plaint that they - 
are having a common interest in the sense all of 
‘them havé interest in the matter of allotment of 
plot pursuant to the notice dated 9.9.1982. They 
acquired common interest by virtue of that notice. . 
Hence, the suit is maintainable under 0.1, Rule 8; 
C. is C., AE 
In pisue the notice dated 9.9.1982 calling 
for application for allotment of plot and also 
asking the applicants to deposit earnest money of ` 
Rs.15,000 per ground initially defendants 1 to 6 
-have madea representation that in the event of the 


- conditions mentioned in the notice being com- 


plied with, the-defendants should act in accor- 


‘~ dancewith the notice ie. allotment of the plots in 


the manner set out in the saian notice. It is not the 


8 NOTES | OF RECENT CASES it 


case of; the defendants that the plaintiffs and other 
applicants have contravened any of the conditions 
and that the defendants cannot be compelled to 
act in accordance with the said notice. It wili be 
pertinent to note that even after the said notice, 
the matter was kept pending for nearly six years 
and only in the year 1988 ie. on 26.5.1988, under 
Ex.P-8 the defendants called upon the Plaintiffs to 
paya an additional sum of Rs. 35,000 for each ofthe 
applicants t to meet the improvement charges. By 
"Ex P-8 dated 26.5.1988, the defendants sent a cir- 
‘cular that on payment of improyément. charges, 
the Corporation of Madras would bein a position 
to give sanction and after such payment, the trus- 
tees would be in a position to act in accordance 
with the notice.dated,9.9.1982, Having. held out, 
that the plots will be allotted to the plaintiffs a and 
other applicants-in, the manner contained in the 
said notice and having collected an initial deposit 
of Rs.15,000and further advance of Rs:35,000, itis 
no longer open to defendants 1 to 6 to contend 
that théy are not bound to'act in accordance with 
the‘notice dated 9.9.1982 since that notice was 
issued withoutany commitment on the part of the 
-Board of Trustees. Under Sec.39 of the Specific 
Relief Act, the plaintiffs are entitled to compel 
performancé of the act by defendants 1 to 6 by 
reason of the notice dated, 9.9.1982 and direct 
them to prevent breach of the obligation on their 
part. The Plaintiffs have acquired legal right with 
reference to the property in the manner set out in 
the notice dated 9.9.1982. In other words, the 
applicants who had acted in-pursuance of the 
‘notice have acquired: the, legal right by virtue of 
which they reasonably believed that the Board of 
Trustees would conduct an auction or allot plots 


in the manner set out in’the notice so that they , 


would be in a position to acquire. The plaintiffs 

have also suffered a detriment by reason of the fact 

_ thatin the hope that they would bein a position to 

“get plots, the plaintiffs and other applicants have 
not made any efforts to acquire any land elsewhere 
in the City at the same price before the escalation 
of the land price. Under these circumstances on 
the principle of promissory estoppel, defendants 1 
to6are estopped from contending that they would 
not act in accordance with the circular dated 9.9.1982 
and that the plaintiffs have not acquired any SEE 
right. , 
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B.T.Seshadri, for Plaintiffs. 
VS. Subramanian, for S. ‘Subramanian and 
R.Sashidaran, for Defendant Nos. 1 to 6. 


BS. “fe Order accordingly. 
. 
Srinivasan, J. 
PM Duraiswami v. 
so AU Munisami. © 
Ist October, 1991. p E fe 
S.A.No.2177 of 1981 and 


Memo of Cress Objections. 


(A) Civil Procedure Code (V of 1908), O.22, Rule 4 
- Suitfor declaration of title of plaintiffs and recovery 
of. possession - Plaintiffs praying for single decree 
against all the defendants - Lower Appellate Court 


dismissing suit in toto - One respondent dying and. 


his legal representatives not brought on record - 


Appeal against that respondent abated - Appeal | 


whether abates as i c d the other EDENA NR 
also; .. . 


Di 


- The first respondent died about five years back. 


His legal representatives are not brought on 
record. The other respondents are. not his legal 
representatives. Consequently, the appeal has 
abated as against the first respondent. The suit is 
:one for declaration of title of the plaintiffs and 


‘recovery of possession. The plaintiffs prayed for a 


singledecree againstall thedefendants. Whilethe 
trial court declared the title of the plaintiffs, the 
lowerappellatecourt dismissed thesuit in toto. As 
the appeal-has abated as.against the first 
respondent, it has necessarily to abate as against 
"the-other respondents also as.there cannot be a 
decree for dismissal of the suit as against the first 
respondent and a conflicting decree declaring the 
title of the plaintiffs'as against the other respon- 
dents. Hence, the appeal could not be proceeded 
"with and the entire appeal has to be dismissed : as 
abated. ex - 


sà 
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(B) Civil Procedure Code (V of 1908), Sec.11 - 
Transfer of Property Act (IV of 1882), Sec.53-A - 


: NOTES OF RECENT CASES 


Trial court passing decree declaring that plaintiffs `` 


were in possession of suit property in part perform- 


ances of agreement - No appeal filed - Decree;:5. 


operates as res judicata in any suit by defendant for 


recovery of._possession. - - 


Once the Court declares the possession of one 
party and grants permanent injunction restrain- 
ing the other party from interfering with such 
possession on the ground that the party was 
entitled to be in possession under Sec.53-A of the 
Transfer of Property Act, it is not open to the 
defendant in that suit to file à'separate suit and 
claim recovery of possession. : 
T.V.Ramanujam, for Appellants. 

. Ms.S.Mala, for Respondent. 


B.S. ---- Appeal and Memo of Cross 
Objections Dismissed. 
D.Raju,J. ' . 
j Thiru ‘A Natarajan v. 
"The Management of Salem Central 
T i Co-operative Bank, Salem. 
18th February, 1992. l 
. 07 W.P, No.4356 of 1989. 


(A) Constitution of India (1950), Art. 226^ Proceed- 
ings under - Scope of - Sufficiency of evidence - 
Question whether there can be another conclusion 
on the findings - If can be gone into. r 
The question as to the sufficiency of the evidence 
or the further question as to whether there could 
possibly be another conclusion on the findings 
_consideréd were often held to be not within the 
scope of the proceedings under Art.226 of the 
Constitution of India. utt 


pc" 9. 
(B) Industrial Disputes Act (XIV of 1947), Sec.2(s) - 


- Workman - Bank Inspector in charge of supervising 


work of four institutions - If a workman. cw 


The fact that the petitioner was put in charge of 
supervising work of four other institutions does. 
Constitute sufficient material to come to the 


~ conclusion that the petitioner has been function- 


ing in the supervisory capacity. 


N.G.R.Prasad, for Mjs.Row & Reddy, for Petitioner. 
M.R.Raghavan, for Respondent. 


BS. ---- Petition dismissed. 
Swamidiirái J. DEL. iu 
P.Subbaraj v. 
o. "State of Tamil Nadu. 
3rd February, 1992. . | i 
W.P.No.455 of 1991 and 
W.M.P.No.16127 of 1991. 


Land ‘Acquisition Act (I of 1894), Sec.4(1) - Notifi- 
cation under - Vague - Publication of substance of 
notification not made in locality immediately - 
Declaration under Sec.6 not passed within one year 
of notification - Effect - Acquisition proceedings of ~ 
vitiated. TAA T ee. a 


Even the files do not show that there is any clarity: 
in-the notification. In view of the ratio of the 
Supreme Court followed by this Court in (1990)2 
M.L.J. 149, the notification under Sec.4(1) of the 
Actis not in accordance with law. The publication 
of the substance of the notification was not pub- 
lished in the locality immediately. The declaration 
under Sec.6 of the Act was passed within the 


- period as laid down under the Act. Therefore the 


respondents have not passed the declaration-under 
Sec.6 ofthe Act till now even though the notifica- 
tion under Sec.4(1) was published on 11.6.1975. In 
this view, the impugned Government order ofthe 
first respondent, is therefore, quashed. 


#10 
David Thiyagarajan. for Petitioner. - : 
Mrs.Kalatselvi, Government: “Advocate, as ] 
, -Réspondeni: > 3 


- BS. -=-= ‘Petition allowed. 
à Í l i ' i x : P a 
Beli, 077 ^ d 
= Sriramulu Naidu v.’ 
-  - ^ Yusuf Sahib. 
` : N * s E E y d d - 7 
25th Fèbruary, 1992. 7. 


P S.A.No!537 of 1987. 


"^ (A j Civil Procedire Code (V of 1 $08), Sec.100 - 
` Concurrent fi fi náings of fact - Interference i in second 
appeal — 4 ; 
d 
The trial Court has considered elaborately the 
evidence let in and then it has comc to the conclu- 
sion that the agreement to réconvcy must be true. 
/ This finding has been concurred with by the appel- 
. latecourt. Thus both the courts below have given 
 aconcurrent finding and that findingis a fi findingof 


fact and that cannot be interfered with in the ` 


second appcal. J 
(B) Limuation Act (XXXVI of 1963), Sch.1, Art.54 

. - Agreement to reconvey property after 1.9.1975 - 
Right of plaintiff purchaser arises 'only from 2 2.9.1975 
- No outer date fixed for reconv '€yance - Limitation 
- When Wants, 5 00 lu x 


EP 
MEE 


Takingthe caseofan agreement of particulari dle : 


whercin the seller agrees to sell his property but 
no date is fixed, plainly the. second part of column 
(3J in Art54 only applies. ie. the time for 
limitation runs only from the date of notice.that 
performance i is refused. When thé defendants in 


this case have stated in the agreement. that they ` 


would reconvey after 1.9.1975, the right of the 
plaintiff- purchasers arises after that dati. e. from 
2.9.1975 and- “no outer date having been ‘fixed for 
perlormance,-here too, ihe second part of Col.3 
only would apply. Solimitation rüns from thé date 


. NOTES OF RECENT CASES | ^ 


P4 
^4 
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~ when the cpi has notice that performance i i 


refi used.“ 


x 


ZK, Chandran Senior Counscl, for Appellant 
, V.Srinivasan; AS Respondent; ; 


B.S. 


A ppeal dismissed 


Lakshmanan, J. 


`- - Partners of iari & Coupes V. 
d The Official Assignee, High-Court 
- . Madras, 


12th May, 1992. 


Appi Nos. 348 of 1989 and 224 of 1989. 


. (A) Tamil Nadu. Buildings (Lease and Rent Con- 


trol) Act (XVII of 1960) - Lease deed entered into for 


_ four years from 1.1.1987 - Clause in deed em- 


powering landlord to take proceedings to evict-ten- 


. ant on stated grounds during currency of the lease - 


Landlord determining tenancy from 1.2.1989 - Tenancy 
f contractual or statutory òn and pom 1.2.1 989. 


Admittedly under the lease deed entered into the 
18.3. .1987 thé lease is for a period of four years 
-from 1.1.1987 to 31.12.1990. The lease is subject to 
-Clause 17 which empowered the landlord to take 


.. proceedings for evicting the tenant on the 


happening of the events set out in the said clause 
-even during the currency of the lease. It is also not 

in dispute that the landlord determined the’: 

tenancy in effect from 31.1.1989 and called upon ` 


- theinsolvents tenants to surrendervacant posses- 


sion on 1. 2.1989. It is thereafter that the landlord 
had filed aneviction petition before the Court of 
Small Causes at Madras under Sec. 10(2)(iii) of 
the Act XVIII of 1960. Therefore the landlord has 


. exercised. his powers under -Clause 17 of the 


registered. lease. deed dated 18.3.1987 and has 
called upon thẹ insolvents to surrender vacant 


possession. Thus on and from 4.2.1989 the ten- 
E ancy has to beacontractual oneand the insolvents - 


have become à Statutory tenant “entitled to the 
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protection of Tamil Nadu Act (XVIII of 1960). 


As 


(B) Presidency Towns Insolvency Act (III of 1909), 
Sec.17 - ‘Property’ under - Statutory tenancy under 


Tamil Nadu Buildings (Lease and Rent Control) : 
Act, if property - If vests in Official Assignee o on the. 


tenant being adjudicated insolvent. 


A statutory tenancy under the Tamil Nadu Build- 
ings (Lease and Rent Control) Act is not property 
within the meaning of Sec.17 of the Presidency 
Towns Insolvency Act so as to vest in the Official 
Assignee. There is no scope for bringing in the 
Official Assignee within the ambit of the defini- 
tion of a tenant. Therefore the Official Assignee 
on whom the properties of the insolvents would 
vest under Sec.17 of the Presidency Towns Insol- 


vency Act cannot become a tenant as defined in. 
Sec.2(8) of the Tamil Nadu Act XVIII of 1960 as ` 


amended. The insolvent’s right of occupation is 
only statutory under the provisions of Rent Con- 
trol Act and is not property which can vest in the 
Official Assignee. ` - 7 


-R Krishnaswamy, for Applicant. 
T.P.Parameswaran, Official Assignee, for 
Respondent No.1. 

T.Ramakrishna, for Respondent Nos.3 and 4. 
P.K Sivasubramaniam, for Present Ténant 


BS. ---- Application dismissed. 
Srinivasan, J. TM 
Baliah Nadar v. - 
= Rayappan. 


10th January, 1992. 
S.A.Nos.2251 and 2262 of 1981. 


(A) Civil Procedure Code (Vof 1908), Sec.11 - Prior 

partition suit dismissed for default - No decision on 
merits - Second partition suit if barred by res judicata 
- Right of co-sharers to maintain suit for partition - 
Suit for partial partition, if barred, 


‘NOTES OF RECENT CASES 


if 


The earlier suit O.S.No.233 of-1971 was suit for 
partition which was dismissed for default. There 


'was no decision on merits. Hence, the principles 


of res judicata will not apply. If the parties are . 


co-sharers, then they are entitled to maintain a 
suit for partition so long as there is no division. 


Just because an earlier suit for partition is | 


dismissed for default without a decision of the 
Court that the plaintiff is not entitled to a share in 
the properties, the plaintiffs will not cease to be a 
co-sharer. Henée a second suit is maintainable as 
the cause of action is a continuing one. The other 
contention that the suit is bad for partial partition 
is also unsustainable in view of the judgment of the 
Court in Pakhiri Mohammed v. Kaji Mohammed 
Manjool Sahib, 45 M.L.J. 321. It is only a Hindu 
joint family, a suit for partial partition is generally 
not accepted. The parties in the instant case are 
Indian Christian and that principle canhot apply 


- and the ruling referred to above will govern. 


N.S.Sivam, for Appellants. x 
K KGR AAEE for V.Nicholas, for Respondents. 


BS...” L—— Appeal dismissed i 
Srinivasan, J. 
V. .K.P. Sethupathy Chettiar v. 
' -A Chinna Veeran. 
6th April, 1992. — 
l |CR.P.No.1442 of 1988, 


(A) Civil Procedure Code (V of 1908), Sec.64 and 


0.21, Rule 98(2) - Property attached in execution -- 


proceedings - Tenant of judgment-debtor after 
attachment - If can resist auction purchaser’s claim 
for delivery of possession. 


(B) Civil Procedure Code (V of 1908), Sec.64 and 
0.21, Rules 95, 98 and 103 - Petition for delivery of 
possession and for removal of obstruction - Com- 
mon order passed by trial.court - Revision | petition 


‘against, if will lie. 


12 


The auction purchaser filed an application 


' E.A.No.576 of 1985 for delivery of possession 


under O.21, Rule 95, C.P.C: There was obstruc- 
tionat the insiarice of the second respondent and 
hence he filed E.A.No.23 of 1986 for removal of 
obstruction. The executing Court disposed of both 
the petitions by a common order. Though there 
was no evidence, it held that the second respon- 
dent was a tenant under the judgment-debtor 
from about December 1984 and that he was 
entitled to continue in possession as such. The 
petitions were dismissed. In a revision petition 
filed against thé common order; E" 

Held:- Evenassuming that the second respondent 
entered the premises as a tenant sometime in 
November 1984, that will not help him to obstruct 
the proceedings for delivery at the instance of the 
auction purchaser. There are two provisions in the 
Code of Civil Procedure which negative the claim 
‘of the second respondent. Sec.64 of the Code of 
Civil Procedure is to the effect that when an 
attachment is made, any private transfer or deliv- 
ery of property attached or of any interest therein 
and any payment to the judgment-debtors of any 
débtetc. contrary to such attachment shall be void 
as against all claims enforceable against the 
attachment. The section would cover not merely 
transfer of title but also delivery of possession 
subsequent to the attachment. In the present case 
assuming that the second respondent became a 
tenant in November, 1984, that is undoubtedly 
after the attachment in the execution proceedings 
and the auction-purchaser’s claim and the 
auction. Purchaser’s claim which is enforceable 
under the attachment cannot be resisted by the 
second respondent. In the present case, 
admittedly, the second respondent became a 
transferee in the sense that he became a lessee of 
the petition property during the pendency of the 
execution proceedings. Hence hecannot resist the 
delivery of possession at the instance of the 
auction purchaser. Ithas been held in several cases 
that provisions of O01, Rule 98 are independent 
ofSec.52 of the Transfer of Property Act and if the 
terms of the rule are fulfilled, there can be no 
answer to a pctition for delivery of possession at 
the instance of a transferee pending suit or 
pending the execution proceedings. Hence the 


NOTES OF RECENT CASES 
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second respondent cannot resist the petition for 
delivery of possession at the instance of the 
auction purchaser. A s 
No doubt, Rule 103 of O.2T provides that any 
adjudication under Rule 98 or Rule 100 shall have - 
the same force and be subject to the same 
conditions as to an appeal or otherwise as if it was 
a decree. It is true that the order made in E.A.No.23 
of 1986is an appealable one and the appeal would 
lie to the District Court and not to this Court. But 
that will not enable the second respondent to 
defeat this revision petition under Sec.115, C.P.C. 
This revision petition is against the common 
order made by thé executing court not only in the 
application for removal of obstruction but also in 
the application filed by the auction purchaser for 
delivery of possession. In fact, the certified copy of 
the decretal order filed along with the memo- 
randum of grounds shows that it is the order made 
in E.A.No.576 of 1985 dismissing the petition for 
delivery of possession filed by the auction 
purchaser. This revision petition is, therefore, 
maintainable under Sec.115, C.P.C. as there is no 
provision for appeal against the order on an 
application fór delivery of possession under O.21, 
Rule 95, C.P.C. The application in E.A.No.23 of 
1986 is only for removal of obstruction. That isa , 
‘part of the proceedings in E.A.No:576 of 1985 for 
delivery of possession. It is like an interlocutory 
application ina suit or other proceeding. An order 
passed in an interlocutory application can be 
challenged ina proceeding against theorder in the 
main proceeding. Just like that, in this case, the 
order in the main proceeding is in E.A.No.576 of 
1985 dismissing the application for delivery of 
possession. In this revision petition the order in 


_ E.A.No23 of 1986 can very well be challenged by 


therevision petition. Even otherwise, this Court is 
entitled under Sec.115, C.P.C. to exercise its power 
of revision against an order found to be unjust and 
without jurisdiction. The court below has passed 
an: unjust order without taking note of the 
provisions of Sec.64, C.P.C. and O-21, Rule 98, 
C.P.C. It can be said that the order of the Court 
below is per incuriam. Since the executing court - 
has passed an irivalid order, this Court can exer- 
cise its suo motu power under Sec.115, C.P.C. and 
declare the said order as invalid besides setting 


1992 


aside the same for record purposes. Hence this 
revision is allowed. 


P Kulandaivadivelu, for Petitioner 
. R.:Subramaniam, for Respondent. 


_ Petition allowed. 


B.S. ---- 
Srinivasan, J. 
M.Radhakrishna Rao v. 
A.B.Ahmed Basha. 
8th April, 1992. 
E C.R.P.Nos.1608, 1625 of 1985 
and C.R.P.Nos.478 and 479 of - 
i : 1988. etc. 


Y 


(A) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), as amended by Act XXIII 
of 1973), Sec.4(a) - ‘Market value of site in which 
building is constructed' - Building having more than 
one storey and more than one tenant in each storey 
- Caicula‘ion and apportionment of - Mode of. 


. As per the ruling of the Full Bench in Lódha v. 
Senganathan, (1989)1 M.L.J. 213, in calculating 
the market value of the site in which the building 
is constructed, the plinth area of the building one 
half thereof has to be taken into account. There is 
no difficulty in apply.ng that formula, if itis a case 
of one building and one tenant. Complications 
arises when there is more than one storey in the 
building and more than one tenant in each storey, 
as in the present case. In fact, with regard to the 
second question referred to the Full Bench, as to 
the method of apportionment, the Full Bench 
held that the matter should be decided. with 
reference to the terms and conditions of the demise 
in each case. It was observed that to test prescribed 
by them should beappliedto the facts ofeach case. 
The Court is of the view that the market value of 
the site on which the building, is constructed has 
to be ascertained in the first instance on the basis 
of thesection and the proviso as interpreted by the 
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Fui! Bench. Then, it has to be apportioned among 


the tenants on the basis of the number of portions 


of tenants into which the building is divided. Sec.2(2) 
of the Act defines a ‘building’ as a building or hut 
or part of a building or hut let or to be let 
separately. In the case of dividing a building into 
several portions ar d letting them out to diiferent 
tenants, each portion has to be taken as a 
‘building’ as defined by the Act, for the purposes of 
Sec.4 of the Act ^buildin?' is that portion which is 
occupied by the tenant in question. One tenant 
cannot b: mulcted with the liability for market 
value of the site on which the building is 
constructed taken as a whole. Necessarily, the 
market value of the site in which the building is 
constructed has to bedistributed and apportioned 
among the tenants. Ifit is taken floorwise, that will . 
lead to an artificiality, in the case of there being 
more tenants in each floor. If it is taken on the 
basis of the plinth area of each of the portions, that 
will also lead to an artifically in the case of more 
storeys than one. In both cases, on the advantage 
will be gained by the landlord. He cannot be 
entitled to charge each tenant occupying only a 
small portion of the building with fair rent 
calculated on the basis of the market value of the 
plinth area of the entire building one half thereof. 
Th: most equitable way of construing the section 
and applying the formula evolved by the Full 
Bench is to distribute or apportion the value of the 
site occupied by the building as a whole one half 
thereof equally among the tenants. 


S.Raghavan, for Petitioner. 
P.L.Narayanan for P.M.Jummakhan, M.M.Abdul 
Razack and Prem Razirkhan, for Respondent. 


Revision Petition Ordered/ 
Miscellaneous Petition Dismisse Ad. 


BS. ---- 


-— 


14 .NOTES OF RECENT CASES 


Belli, J. PN 
ye Rajanga Padayachi v.. 
~ - Sundara Padayachi. 
30th December, 1 991. bone l ‘ eee 


* 


Es) | SANo. 1025 of 1988. 


4 


tw 


Transfer of: Property Att (IV of 1882), Sec.38(C) - 
Moi gage by conditional sale - Document ostensibly 


a sale.dee«d - Described a conditional sale - Supula- . 


tion in deed vendee to reconvey -property to 
Y endor on payment ofthe sale consideration failure 


to make, such payment-sale to become absolute - . 


- Deed "held to be mortgage by conditional. sale - 
i 


Recitals such as absolute sale with full right to enjoy , 


the | propert y whether militate against document being 
mortgage by conditional sale - Notice issued by 
vendor , not mentioning the document being a 
mortgage deed - Effect. (Deed - Construction). 


The document is ostensibly a sale deed but in the 


documentitsclf it is stated that it is a conditional . 


sale and that condition i is that on payment of the 
sale consideration of Rs.20, (000 by the vendor to. 


the Vendee, the latter shall recovery the property, 
to thé former’ ‘and on failure to make such. 
payments the sale becomes absolute. As required , 


by Séc. 28(C) of the un of Property Act, the 
condition referred., is embodied in the, 
document itsclf. Thus iio terms of the document 
come squarely within the Scc.58(c). Truc, posses- 
sion has been given to the vendee but that must be 
in licu of interest payable by the vendor to him. 
Patta has not been transferred to the vendce. The 
recitals such as ‘absolute sale’ (#556 Aru 

sreeolb and the Vendec will havc thc full right to 
enjoy thé property (eieusbdlr LTS WHHL esr 

ATH AWAS Hs Aar) 

are recitals normally found in a sale deed. It must 
be remembered that as per Sec.58(c), there must 
be an ostensible sale. Therefore, the said recitals 
will not at all militatc, in any way, against the 
document being a mortgage by conditional sale. 
The learned counsel also would submit that in 
Ex.A-5 notice sent by the plaintiff, no mention of 
the document being a mortgage deed has been 
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made but it isonlystated that the plaintiff.had the: 
right to repurchase the property and this shows. 
that the parties never intended the transaction to 

be a mortgage by conditional ‘sale..-But in the 

notice the plaintiff has informed the defendant 
that he was prepared to pay the amount and get 

back the property. This docs not necessarily mean. 
that the document was not intended to be a 

mortgage decd. 


R.Sundaravaradan, for Miss. V.J.Latha, for ; 
Appellant. i 
K.Sarvabhauman, for Respondent. 


P Tn (€ 
Di Hk, Wass bos 


BS. 7 2B 


Appeal dismissed. 
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INTHEHIGH COURT OFJUDICATURE AT 
MADRAS.” d 
LAppellaie Tursdiction]. jJ 2» 

5 : 
Nainar Sundaram, Actg. C.J. and 
Somasundaram, J. : 


Present-- 


.. W.A.No.1353 of 1991 21st January, 1992. 


P. Madhava 
v. 


" 


- Manager Respondent. 
(A) Factories Act (LXIII of 1948), Sec.49 - Tamil 
Nadu Factories (Welfare Officers) Rules (1953), 
Rules 4 to 7 - Post of- Labour Welfare. Officer in 
Factories wherein five hundred or more workers are 


ordinarily employed - Person holding, ifcan betrans-_ 


ferred by the Factory from that post - If can be 


transferred to another post of equal Cadre in the ` 


absence of any term of condition of service. - 
(B) Constitution of India (1950), Art.226 - Writ of 
mandamus - Issue of - Condition precedent fòr. - 
The writ petitioner who is thé appellant in the 
appeal, entered the service of Binny Ltd., the 
respondent in both the petition and the appeal as 
a clerk on 7.11.1969. By a letter of appointment 
dated 29.4.1985, he was promoted as a Labour 
Welfare Officer on probation. The appointment 


was confirmed by Order dated 21.10.1986. On . 


29.3.1991, an Order came to be passed transfer- 
ring the petitioner to Materials Department in'a 


post of equal cadre. He filed a writ petition seek- 


ing for a writ of certiorarified mandamus to quash 
that order. It was dismissed. In appeal, he con- 
tended that the post of Labour Welfare Officer 


being one contemplated to be created under the, 


Factories Act, the Management could not by trans- 
ferring a Labour Welfare Officer from the post 
abrogatethestatutory rights, privileges and duties 
of significance of public nature conferred by the 


Appellant i 


Binny Limited repitsenen by its General 7 


| Statutory rules. The respondent contended ‘that 
the writ itself was not maintainable. 


Held:- The post is not one created in ordinary - 


service parlance. The post is one required to be . 
created by Sec.49(1)'of the Act. In that sense, it 
could be characterised as a statutory post. Sec.49(2) 


- ‘enjoins úpon the State Government to prescribe 
the duties, qualifications and conditions ofservice _ 


for the incumbents in the -post. The rules got 


formulated towards that end. Rule 4 prescribes “ 


the qualifications and Rule 5 sets down the method 
of recruitment. There is no escape from these 
statutory prescriptions. Thus the post is a substan- 


tive one created under and pursuant to-statute. - 
-The Court has no ambiguity in its mind that the 


post is of a public nature and it carries with it the 
duties of significance of an office which affects a 
general section of the public. The duties annexed 
tothe post enjoin upon the incumbent to maintain 
harmonious relationship between the manage- 
ment and the workers; to bring to the notice of the 
management the grievances of the workers indi- 
vidual as well as collective with a view to secure 
expeditious redressal. The incumbent should act 
as Liaison Officer between the Management. and 
the workers. He should encourage provision of 
very many amenities for the workers. He has gota 
role to play with reference to the provision of 
Welfare Facilities and to suggest measures to raise ` 
thestandard ofliving of the workers. Viewed from ^ 
the above angles, the office of the Welfare Officer 


can certainly be characterised as an office of a `, 


publicand administrative nature. The respondent 
cannot without any legal sanction therefor dis- 


"lodge the petitioner from the post. The rules by 


themselves do, not envisage the disturbance .of 
the incumbent from the post ofa Welfare Officer 
so as to be transferred to anyother post, may be of 
equal cadre. If one goes by the express verbalism 
of the rules, disturbance of the petitioner from 


the post of a Welfare Officer by way of transfer as. : 


happened in the present case cannot be sustained. 


` i 


- 


‘In this case, the court is confronted with total lack 
of materials on thequestíon of any term or condi- . 


tion explicitly providing for the transfer of a Welfare - 


Officer from that.post to the post of any other - 
post, may be of equal cadre: When the "significance : - 


'. annexable to the post ofa Welfare Ófficer.as per 


the statutory.provisions is taken note of, inthe - 
absence of exposure. before the court of any term: 
of condition of service, contemplating his distur- 
bance from that post to any other-post, may be of 
equal cadre, the court does not think that it ‘should . 


- - - indulgei in investigation into this question and give 


an answer to it. - [Paras 8 and 10] 
The basic rule has been seitled without any ambi- ` 
guity that the condition preċedent for the issué of ' 
'amandaniüs.is that there is in One claiming it, a. 


T legal right to the performance i of a legal duty by ` 


one against whom it is sought. The rights, privi- 


leges and the Significance of thé post are those | 


discernible from the statutory provisions and the. 
petitioner, the incumbent in the post of a welfare 
- Officer is certainly entitled to those statutory rights,” 
privileges and significance; and correspondingly 
there is a duty cast upon: ‘the respondent; thé., 
management to preservé theni withoüt abrogat- ` 
ing them except, in the manner known to law. 
When there is a „breach of them; certainly, this ^ 
Court can isšue the writ of mandamus to restore 
those rights and privileges and repair the damage. 
done- to them. The petitioner can be said to be 


aggrieved when’ he has been denuded of the statu-. 


tory right and privileges by the réspondent, who- 
has a legal-duty to preserve them: or to abstain . 
from doing away.with them.. * [Para 11, TER 
Cases referred to: E 


Pratap Chandra: Sen v. Commissioner. of Labour, ] 


LA.LR. 19578.C,. 794; Synthetics and Chemicals Ltd. : 
v. G.C.Kumar, ( 1 972)25 F. L.R. 146; Prem Narain . 
v- Gaupore Chemical Works, 1974 Lab.I.C. 479; 
"Associated Cement Conipanies v. PN Sharma, ALR. 


` 1965 S.C- 1595: (1965)1 Lab.L.J. 433; Praga Tools, SU 


. Corporation v. CA. Immanuel, (I 969)1. LLLI 23:- 
:(1969)3 S. C.R. 773. 


Appeal ünder ‘Clause 15 of the- Letters Patent 2 
against, the Order of S.Ramalingam, J., dated | - 
9.10.1991, and made in the exercise of the Special : 

Original-Jurisdiction of the. High Court. in. -. 
W:P.No.14193 of 1991 presented under Art.2260f . ` 
the Constitution of India to issue a writ of certi- . 
` _orarified mandamus calling for the records and . 
‘quashing the impugned order dated 29.3.1991. . 


M. 
n 
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bearing Reg.No.Secry/25 of 1991, passed by the 
‘1st Respondent and -direct the respondent to ~ 
Allow the petitioner to continue‘as Labour Wel- - 
. fare Officer with all attendant benefits and award . 
costs; -~ - 5 =, 
NG. R Prasad, for Mis.Row ahd Reddy, Balan: Hari- 
“doss and Poornima Madhuram, for Apppellant. . 
M. R.Narayanasivami, Senior Counsel, for T.S. ` 
Gopalan, P.Ibrahim Kalifullah and S.Ramachandran, 
for Respondent. : a 
- The Judgment of the Court was delivered by 

- S.Nainar Sundaram; Actg. C.J.:- The Petitioner in 
W.P.No.14193 of 1991 i is the appellant is this writ 
appeal. The respondent in the writ petition | is the 
respondent in this writ appeal. It will be conven- 
- ient for-us if we refer to the parties as per their. 
- nomenclature in tlie writ petition in the course of | 
- this judgment of ours.: 

2: Before we come to the points urged i in this writ 
. appeal on behalf of the petitioner, it;is better that 
wedelineate certain factual features which are not- 
in dispute, The petitioner entered the servicé of 
therespondent asa clerk on 7.11.1969. In 1985, an 
occasion. arose for the appointment of Labour 
Welfare Officers in the service of the respondent. 
‘Suffice it to point out at this jüncture that the | 
statutory formalities with reference 1o the filling 
up.of the posts were gone through and the peti--- 
tioner was one-of the appointees as a Labour 
; Welfare Officer. Since much has been said both 
- ways on the terms and conditions óf appointment. 


> we deem it. necessary to extract the letter of 


appointment, dated 29.4. 1985, as follows: 
© "Telex ., : 41. 302 BINNY - N4- 7263- BCML-' 
IN au cat de 
Telegrams.: Binny Madras Bucarnico Madras. . 
. Personne Department; >~ ` 
' Registered Office : oor Armenian Street, ' 
` P.O.Box No.66, ` 
| ' Binny Limited, Madras- L 
“Telephone ' : 29361. ` 
`- Mr.P.Madhavan, 
B & C Mills. . S3 
Your ref. ZEE" PTS 
_Our ref. Pérs/F/PM | TUNE UY qs 
“Date 29th- April, 1 3985 . eT 
- Dear Sirs- ` a + 
As we have received a satisfactory report on 
- your work, we are pleased to promote you as a 
Labour Welfare Officer in our ‘management , 
-staff group Fon Probation for-one year, which 
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" máy be curtailed Or r extended, with effect from d 
 Jst'May, 1985 on a basic salary of Rs. 455 per - 


. mensem. Your basic salary for subsequent years 

` willbedecided having regard to your perform- 

ance each year andother relevant factors. You 

will be paid a dearness allowance of Rs.560 

pm. in ‘addition to. your "basic salary, calcu- 

' - Jated, on the basis of a graduated s scale-appli- 
' cable to your group.’ 


The minimum and the maximum basic salary di 
applicable to Group F is shówn below: uM 


- Minimum Rs.250 : 
Maximum Re550 ~> ~. Uic 
In addition to your basic salary and dearness 


allowance you will be entitled to the following = 


benefits:- 


1. House Rent. Allowance You will be eligible. | 


. fora House Rent Allowance of Rs.175 p.m. ie. 


at the rate of 20% of Basic + D.A. subject to: a 


maximum of Rs.175 p.m. ` 
- - 2, Leave: You will be entitled to 28 days privi- 


lege leave per annum, (propate for 1985) on - 7 


confirmation and upto 28 days sick leave per . 


" annum on full pay. 


3. Provident Fund: You will continue to bea 


“member of the B. & C. Company Limited 
. Work People's Provident Fund. 
You will be covered by the Employees State 
Insurance Scheme and you will be eligible for 
sick leave and other medical benefits i in accor- 


dance with the provisions of that scheme. The. 


age of tetirement has been fixed at 58 years. 
The Company nevertheless, reserves the right 
toretirean employee beforehe reachés the age 
of 58 years. - 
"Please note that during your probation and 
subsequently, you are liable to be posted atany 
of our establishments in India. ^ == ~ 
Other terms and conditions of service appli- 

. cable to Management Staff in general and Group 
Fin particular will be applicable to you. 
Your faithfully, i 

s Binny Limited, | 
sd/. xxx E 2 

. Mill Director.” ^ * - - 

We will presently refer to the necessary features 


N 


of the letter of appointment while: we dealwith the : 


concerned aspect urged. by the respondent in. 


answer to the claims of the- petitioner. On” 
21.10.1986, the appointment of the petitioner às - 


Labour "Welfare Officer 'got confirmed and tlie » 


- 


€ 


letter of confirmation also indi extracted as 


follows: ^ . D E 
“Telex ` BENE | 41-302-BINNY-IN -` 
Telegrams’ -^ 5 | : Binny Madras , -- 
Telephone -.; + 30181. 
. Personnel Departments oe 7 
^ Registered Office : 65, Armenian Street, 
; ta UP ae SR O.Box.No.66, - 

-5 - Madras- 600 001.- 
BINNY LIMITED l 
Mr.P.Madhavan. 

B & C Mills.. ] 
Your ref. hs ' 
. Ourref. EA. ; 
Pem[IPM 770170700 00078 
' Dear Sir, : B 


à 


Werefer toour] letter Petts/E JPM, dated 22nd ~ 


_ April, -1986. Your extended probationary 
` period expires on 31st October, 1986. Taking 
- into-account your performance during your 

' extended period of probation, we have pleas- 
ure in confirming you as a Labour Welfare 
Officer in Management Staff Group Fon a 
basicsalary of Rs.505 p.m: from ist November, 
` 1986. Your-basic salary for subsequent years 


DES 


i willbe decided having regard to your perform- -` 


ance each year and other relevant factors.” 
You will be paid a Dearness Allowance of 


Rs.580 p.m. applicable to your Group and a ' 


House Rent Allowance of-Rs. 175 p.m. i.e. at 
` the rate of 20% of Basic + D.A. subject,to a 
maximum of Rs.175 j p.m. These allowances are, 
-~ subject to alteration with or without notice at « 
the discretion of the Management. 


You will be required to execute'a Service Agree- ` 


ment and if you are accepting the terms set out 


- .abóve, please return the annexed memoran- 


-dum of agreement duly executed. 


All other terms and" conditions of service ' 


applicable to management staff in general and" 
‘Group Fin particular will be applicable t toyou. 
Your faithfully, ; ae 
BINNY LIMITED, | 
sd/- Staff Manager. : 
On 29.3.1991 an order has come to be made trans- 
ferring the petitioner to "Materials Department, 
and this order was put in issue in the present writ 


petition, ‘and the body of the said Order stands , 


extracted as follows: ` : m 
-“Secy/25/91, March 29, 1991 ` BW. 
: Thé Induetaiat Relations Manager 


BE ee OME 


m 


4 i - 


The materials Manager. | 
Mr.P.Madhavan; Management. 
Staff Group ‘FP’, J.R. Office 
The above-mentioned „Management, Staff i is 
transferred to Materials Department ‘forth- 
with. He has to report to the Materials Man- 
ager. 
sd./- Production Manager. - 
C.C.General Manager quens & Admn.) 
“C.C.Mill Manager. 
` C.C.Manager (Admn.Accouts)/ Mr. R: _Siva- 
kumar.” ~ 

3. It must be noted that the petitioner came to this 


Court earlier by way of W.P.No.5133 ‘of 1991. 


seeking for a writ of mandamus to’ direct the 
respondents to assign the petitioner only the 
duties prescribed by the Factories Act 63 of 1948, 
hereinafter referred to as the Act. It must also be 
_noted here that the statutory nomenclature for 
the post is Welfare Officer, though the parties 
preferred to describe the post as Labour Welfare 
Officer. The learned single Judge, who dealt with 
the writ petition, found that the controversy has 
been raiséd in a doubtful sphere even with refer- 
ence to the factum of the order of transfer andthe 
learned single Judge did not countenance the 
prayer as put forth by-the petitioner, but ordered 
the writ petition in the following tetms: 

“In view of the conflicting claims with refer- 

ence to the order of transfer and the receipt of 


the orders of transfer, if may be said that so - 


long as the order of transfer'is not served the 
petitioner holds the post of the Labour Wel- 
fare Officer. If there is any transfer, it is always 
opentothe petitioner to get remedy under law. 
Having regard to thesubject matter of the writ 
petition and to the relief that is asked for, it has 
to be said that the person who holds the office 
>of the Labour Welfare Officer is entitled to 
have-the duties to be assigned as prescribed 
under the Tamil Nadu Factories Act as well as 
. Rules framed therein. It is always open to the 
respondents to exercise the poweravailable to_ 
the respondent so-as to effect transfer of the 
staff working in the respondent’s concern. With 
. theseobservations, thewrit petition is ordered 
accordingly. No costs." 
The petitioner obviously on getting served with 
‘the order, dated 29.3.1991, came to this Court by 
way of the present writ petition seeking for a writ 


of certiorarified mandamus o quash the order 
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dated 29.3.1991 and to direct the respondent to 
allow the petitioner to continue as Labour Wel- 
fare Officer with all attendant benefits. The learned. | 
single Judge, who dealt -with the present writ : 


petition, adverted to the provisions of the Tamil 


Nadu Factories (Welfare Oíficers) Rules, 1953, 
hereinafter referred to as the Rules, and opining 
thatthe terms and conditions ofservice applicable 
to Management Staff in general and Group ‘F in 
particular, being applicable to the petitioner as 
per the very order of appointment, the petitioner 
cannot demur over the impugned order dated 
29.3.1991 and dismissed the writ petition. The 
learned single Judge declined to draw any inspira- 
tion to support the cause of the petitioner from 
the respondents cited before him. This writ appeal 
is directed against the order of th.learned single < 


` ‘Judge. 
_ 4. Before us, Mr.N.G.R.Prasad, learned counsel 


for the petitioner, would draw our attention to 
Sec.49 of the Act and the relevant provisions of 
the Rules to say that the: post ofa Labour Welfare ` 
Officer is one contemplated to'be created under . 
the Act; and the Rules, which are statutory, have 
set down the qualifications, method of recruit- 
ment, conditions of service, and the duties of a 
Welfare Officerand hence it must be held that the 
post of a Labour Welfare Officer is one charged, 
with statutory rights, privileges and duties of 
significance of public nature, and hence the 
management cannot by transferring a Labour 
Welfare Officer from that post, abrogate the 
said rights, privileges and duties of significance 
of public nature, conferred by the statutory rules. 
Mr.M.R.Narayanaswami, learned senior counsel 
appearing for the respondent, would, however, 
submit that though the post of a Labour Welfare 
Officer could be stated to be one contemplated to . 


, be created under Sec.49 of the Act yet rule 6(1) 


and (2) make it clear that a Labour Welfare Offi- 
cer-would have the appropriate status correspond- 
ing to the status ofa member of the factory execu- 
tive staff and his conditions of service'shall be the 


Same as those of other members of the staff of the 


corresponding status in the factory, and in the ` 
instant case the conditions of service, permit the 
transfer of a Labour Welfare Officer from that ” 
post to any other post of equal cadre. . 

5. To appreciate and assess the submissions made 
by both the sides, which are built, apart from the 
relevant documents, on the provisions of the Act 


11): 


and the Rules, we deem it necessary to extract the 
relevant statutory Pee Sec.49 of the Act 
reads as follows: 


49. Welfare Officers: (1) th every factory wherein 


five hundred or more workers are ordinarily 
employed the occupier Shall employ in the 
factory such number of welfare officers as may 
be prescribed. . 

2. The State Government may prescribe the 
duties, qualifications and conditions of service 
of officers employed under Sub-sec.(1).” 


The rules are obviously those formulated pursu- 


ant to Sub- -sec.(2) Of Sec.49. Rule 4 speaks about - 


the qualifications and reads as follows: 


D 


"4. Qualifications: No person shall be eligible 
for appointment as Welfare Officer unless he 
possesses the following qualifications, namely;- 


(a) A degree of any University or Institution - 


recognised by the University Grants Commis- 
sion for the purpose of its grant; 

(b) A degree or ‘diploma in Social Work or 
Social Science or Labour Relations or Social 
Welfare with Labour Laws or Industrial Rela- 
tionas a principal subject, from any University 
ay Institution recognised by the University 


Grants Commission for the purpose of its grant 


or a diploma in Labour Laws awarded by the 
Indian Law Institute, New-Delhi or Fost 
Graduate diploma in Labour Laws and 


Administrative Laws conducted by the Madras - 


Law College or a degree in-Law of any Univer- 
sity or a post-graduate diploma in Labour 
Administration awarded by the Tamil Nadu 
Institute of Labour Studies or a post graduate 
diploma in Personnel Management, Industrial 
Relations and Labour Welfare awarded by the 
Madras and Coimbatore Productivity Coun- 


- cils or any other Institutions teepeniset by the 


N 


State Government; and 

(c) Adequate knowledge of thè langnage 
spoken by the majority of the workers in the 
factory to which he is to be attached; , 
Provided that these qualifications shall not 
apply to any person who is a Government 
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? 


relaxall oranyofthe aforesaid qualifications.” 


There {s no dispute that the petitioner satisfied 
the qualification and then only his entitlement 
came for being appointed às a Welfare Officer. 
Rule 5 speaks about the method of recruitment 
arid it needs extraction as follows: 


7 


“5. Recruitment of Welfare Officers, (1) Vacan- 
_cies in the post of Welfare Officers shall be 
“advertised in two newspapers having wide 
circulation in the State, oneofwhich shall bein 
Tamil and the other in English; 


Provided that the vacancies in the Govern- . 
quasi- Government ~ 


ment establishments, 
establishments, Public Undertakings and Pri- 
vate establishments financially assisted by the 
Government shall be filled up through the 


` Employment Exchange. Vacancies in the said 


establishments shall be advertised in the, 
Newspapers only after obtaining non-availa- 
bility certificate from the , Employment 
Exchange. : - 


` (2) Selection for appointment to the post of 


Welfare Officer shall be made from among the 


, candidates applying for the post by a commit- 


' tee appointed by the occupier of a factory. 


- (3) The appointment when made shall be noti- 


. fied by the Occupier to the State Government 


` _or such other authority as the State Govern- 


ment may specify for the purpose, giving the 
details of the qualifications age, pay, previous 


“experience and other relevant particulars of _ 


the officer appointed and the terms and condi- 
tions of his service.” 


Here again, there is no dispute-that this rule was 
satisfied when the recruitment of the petitioner 
did happen. Then we come to Rule 6 and that rule ' 
needs extraction as follows:- 


servant and is deputed to a factory to work as — 


Welfare Officer; 
Provided further that in the case of a person 


. whoisacting asa Welfare Officer at the time of 


coming into force of the rules prescribing the 
qualifications, the State Government may, 
subject-to such conditions as it may specify, 


“6. Conditions of service of Welfare Officers:- 
(1) A Welfare Officer shall be given appropri- 


` ate status corresponding to the status of a 


, member of the factory executive staff. 
(2) The conditions of service of a Welfare 
Officer shall be the same as those of. other 
members of thestaff of corresponding status in 
the factory, provided that in the case of dis- 
charge or dismissal, the Welfare Officer shall” 


-- havea right of appeal to the Commissioner of 


Labour, whose decision thereon shall be final 
, and binding upon the Occupier of the factory. 
The appeal shall be preferred within thirty 


days from the date of receipt of the Welfare . 


4 


hi 


Officer of the order of discharge or dismissal. 
(2-A) The Welfare Officer shall be started on 
asuitablescale of pay minimum of which shall 


‘not be jess than Rs.800 per mensem for the 


Welfare Officer and Rs.600 per mensem for 
the Assistant Welfare Officer, inclusive of the 
Dearness Allowance. 


(3) No penalty shall be imposed upon a Wel- ` 
fare Officer by the management unless he has’ 


been first informed in writing of the grounds 
on which it is proposed to take action and has 
been afforded an adequate opportunity of 
defending himself." 


Rule 7 deals vith the duties of a Welfare Officer 
and we deem it necessary to extract. the said rule 
also as follows: © ` 


“7. Duties of Welfare Officers: The duties of the 
Welfare Officer shall be-- 


* (a) to establish contacts and hold consulta- 


tions with a view to maintaining harmonious 


relations between the factory management and : 


workers; EE N 

(b) to bring to the notice of the factory man- 
agement the grievances of workers, individual 
as well as colléctive, with a view to securing 
their expeditious redress and to act as a liaison 
Officer between the management and labour; 

(c) tostudy and understand the point ofview of 
labour in order to help the factory manage- 
merit to shape and formulate labour policies 
and to interpret these policies to the workers 


` in a languages they can understand; 


' 


(dyto watch industrial relations with a view to 
using his influence in the event of a dispute 
between the factory management and workers 
and to help to bring about a settlement by 
persuasive effect; 

(e) to advise on fulfilment by the management 
and the concerned departments of the factory 


` of obligations, statutory or otherwise, con- 
cerning regulation of working maternity bene- 


fit, medical care, compensation for injuries 


‘and sickness and other weltare and social 


benefit measures; 

(f) to advise and assist the management in 
the fulfilment of its obligations, statutory or 
otherwise, concerning prevention of personal 
injuries and maintaining a safe work environ- 


ment, in such factories where a Safety Officer - 


is not required to be appointed under the 
enabling provisions under Sec.40-B of the Act; 
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(g) to promote relations between the con- 
cerned departments ofthe factory and workers 
-which will bring about productive efficiency as 
wellas amelioration in the working conditions 
~ and to help workers to adjust and adapt them- 
selves to their workin g enviroriment; - 
(h) to encourage the formation of Works and 
Joint Production Committee, Có-operative 
Societies and Welfare Committees and to super- 
vise their work; : 
(i) to encourage provision ofamenities such as 
canteens, shelters for rest, creches, adequate 
latrine facilities, drinking water, sickness and 
benevolent scheme payment, pension and super- 
annuation funds, gratuity payment, granting of 
loans and legal advice to workers; 
(j) to help the factory management in regulat- 
ing the grant of leave with wages and explain to 
the workers the provisions relating to leave 
with wages and other leave privileges and to 
guide the workers in the matter of submission 
of application for grant of leave for regulating 
authorised absence; 
(k) to advise on provision of welfare facilities, 
suchas housing facilities, foodstuffs, social and 
recreational facilities, sanitation, advice on 
individual personnel problenis and education 
of children; 
~ (D) to advise the factory management on ques- 
tions relating to training of new starters, 
apprentices, workers on transfer and promo- 
tion, instructors and supervisors, supervision 
and contro] of notice board and information 
bulletins to further education of workers and 
to encourage their attendance at technical, 
institutes; 
(m) to suggest measures which will serve to 
raise-the standard of living of workers and in 
general p' omote their well being; 
(n) to work for the improvement of educa- 
tonal facilities and to promote adoption of the 
family welfare measures Amongst the work- 
ers.” ~ 
6. Placing reliance mainly on the rules, learned 
counsel for the petitioner, would submit that there 
could not be any ambiguity that rights, privileges 
and duties of significance and public importance 
got accrued and settled by statutory rules and 
correspondingly the management has got an obli- 
gation to preserve them and not abrogate them, by 
transferring the incumbent in that post to anv 


i 


I] 

/ other post. Analytically, when we look into the 
rules, we areobliged to agree with the submissions 
of the learned counsel for the petitioner that 
rights, privileges and duties of significance of public 
nature, get conferred on a welfare Officer. Sub- 
rule (2) of rule 6 speaks about the right of appeal 
available to the Welfare Officer in the case of 
discharge or dismissal of the Welfare Officer and 
it further says that the decision of the Commis- 
sioner of Labour thereon shall be final and bind- 
ing upon the occupier of the factory. Sub-rule (3) 
contemplates that no penalty shall be imposed 
upona Welfare Officer by the Management unless 


he has been first informed in writing of the grounds _ 


onwhich it is proposed to take action and has been 
afforded an adequate opportunity of defending 
himself. Coming to rule 7, it has assigned a very 
significant role of public nature for the Welfare 
Officer. Learned counsel for the respondent 
would submit that these rights, privileges and 
duties could be claimed, so long the person is an 
incumbent in the. post and not otherwise. That is 
not the question thatshould engage ourattention; 
but the question is as to whether a legal sanction 
could be found to do away with those rights, privi- 
leges and duties, by transferring the person from 
the post. 

7. With regard to the nàture of the post, certain 
pronouncements were cited before us by thc 
learned counsel for the petitioner and in our view, 
it would be worthwhile to refer to them. In Pratap 
Chandra Sen v. Commissioner of Labour, A.LR. 
1957 S.C. 794, the Supreme Court had occasion to 
advert to the Bihar Factories Welfare Officers 
Rules, 1952, the said rules also being those formu- 
lated under Sec.49(2) of the Act and the signifi- 
cance of the safeguards for the holder of the post 
ofa Welfare Officer was summed up in the follow- 
ing terms: 

“The permanence of tenureand the safeguards 
against arbitrary punishment provided by the 
above rules are in order to safeguard him against 
victimisation by the employer having regard to 


the nature of his duties in the discharge of ` 


f which there are chances of his cueing the 
employer’s displeasure.” 

In Synthetics and Chemicals Ltd. v. G.C. Kumar; 

(1972)25 F.L.R. 146, a Bench of the High Court of 

Allahabad dealt with a case where a person 

appointed to the post ofa Welfare Officer was sent 

out of service on the ground of not fulfilling the 


s 


- 
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qualifications under the U.P.Factories Welfare 
Ofücers' Rules, 1955. The question arose as to 
whether a writ in the nature of mandamus could 
issue to the State Government to set aside the 
orderof the management terminating theservices 
ofa Welfare Officer and to command the manage- 
meni to reinstate him to the post. The learned 
Judges ofthe Bench of the High Court of Allahabad 
reviewed the English and Indian authorities and 
summed up the principles with regard to issuance 
of a writ of mandamus by the High Court, in the 
following terms: 
*(1) Mandamus may issue to a trading corpo- 
ration to compel it to do its duty which is of a 
_ public nature. ` 
(2) A duty is of a public nature if it is imposed 
by charter, common law or statüte. 
(3) Mandamus may issue to restore a person to 
a corporate office if the office is of a public 
nature. 
(4) The office is ofa publicr nature ifitiscreated 
by a statute and the duties.of the office affect 
the general public or a.section thereof. 
(5). Art.226 empowers the High Court to issue 
a writ in the nature of mandamus. The power 
may be exercised, keeping in regard the broad 
and fundamental principles which guide the 
issue of mandamus." 
The further question as to whether the office of a 
Welfare Officer is a public one was also discussed 
in the light of the U.P.Factories Welfare Officers’ 
Rules, 1955 and the answer was given in the 
following terms: i 
“These provisions show that the post of the 
Labour Welfare Officer is an office created by 
-the Act. The officeisof a permanent character. 
It is a Substantive office. It is not an office held 
at mere will. The officer can be discharged 
only for some cause and with the written con- 
currence of the Labour Commissioner and 
after hearing. His duties are of a public nature 
because they affect the interest of a large 
number of workers employed.in the factory. 
In the discharge of his duties he has to deal 
with persons not concerned with the factory. 
Accordingly, the office of the Labour Welfare 
Officer is @ public office, and a writ of the 
nature of mandamus can issue to the appellant 
to restore G:C.Kumar to his office. It necessar- 
ily follows that the appellant owes a duty ofa 
public nature to restore him to his office. The 


a 


8 L4 
duty arises from Sec.49 of`the Act and the 


. Factories Welfare Officers’ Rules.” 
In Prem Narain v. Gawnpore Chemical Works 


- 1974 Lab.I.C. 479, a single Judge of the High 
Court of Allahabad had to deal with a case of the _ 


termination of the service of a Welfare Officer 
appointed under the Act and the U.P. Factories 


- Welfare Officers, Rules, 1955, and the signifi- 


cance of the post of Welfare Officer was recapitu- 
lated by the learned single Judge of the Hi gh Court 
of Allahabad in the following terms: 


"The above catalogue of the duties. of a - 


" Welfare Officer leaves no room for doubt that 
not only he holds an office but that it is a public 
office and his functions are repiete with all the 
elements-of a public employment. In fact, his 
duties embody a high concept of social justice, 
He has to act as Liaisqn Officer between the 
workers and the management. He has to 
endeavour to secure real welfare and ameni- 
ties to the workers in the modern industrial set 
up and in so discharging his functions has cer- 
tainly in.a measure to act as a curb on the 
management which has to be kept within bounds. 
In these circumstances, it cannotbe contended 
that with force that a Labour Welfare Officer 
functions on the will of the employer. On the 

-contrary his office is created by the Act. It is of 
a permanent nature and it is a public office. If, 
‘therefore, a Labour Welfare Officer has a right 
to continue in h's post until he attains the age 
ofsuperannuation and the management or the 


private company chooses to terminate his serv- . 


ice prior to that contingency or without com- 

plying with the statutory procedure, the officer 

is entitled to ask for a writ of mandamus. He 

has a legal right to the office and the manage- 

ment is under a statutory obligation to retain 
'him in office." 

It could be said: that the- -amplitude € of the con- 


cerned rules dealt with in the above pronounce; , 


ment are larger than that of the Rules here. But, 


we do not find much difference inthe implications _ 
of them. Hence; what all have been expressed in ` 
` the above pronouncements can certainly form. a 


guidance to decide the present issue. 

8. The post is not one created in ordinary service 
parlance. The post is one required to be created 
by Sec.49(1) of the Act. In that sense, it could 
be characterised as a statutory post. Sec.49(2) 


enjoins upon the State Government Io prescribe f 


i 
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' the duties, qualifications and conditions of service 


for the incumbent in the post. The Rules got for- 
mulated towards that end. As already seen, Rule 4 
prescribes the qualifications and Rule 5 sets down 
the method of recruitment. There is no escape 
from these statutory prescriptions. The implica- 
tions of Rules 6 and 7-have already been noticed. 


- Thus, the post is a substantive one created under 


“ ances of the workers, individual as well as collec-. 


` and pufsuant to statute. We have no ambiguity in 


our mind that the post isof a public nature and it 
carries with it the duties of significance of an 
office, which affects a section of the general pub- 
lic. The duties annexed to the post enjoins upon 
the incumbent to maintain harmonious relation- 
ship between the management and the workers; to 
bring to the notice of the management the griev- 


tive, with a view to secure expeditious redressal. 
The incumbent should act as Liaison Officer 
between the management and the workers. He 
Should encourage provision of very many ameni- 
ties for the workers. He has got a role to play with 


. reference to,the provision of welfare facilities and 


to suggest measures to raise the standard of living 
of the workers. We have only broadly recapitu- 
lated the duties of a Welfare Officer, but they are 
exhaustively set down in rule 7. Viewed from the 
above angles, the office of a Welfare Offi icer can 
certainly be characterised as an office of a public 
and substantive nature. The respondent cannot 
without any legal sanction therefor dislodge the 


petitioner from the post. The rules by themselves 


do not envisage the disturbance of the incumbent 


-— 


from the post'of a Welfare Officer so as to be| 
_ transferred to any other post, may be of equal 


cadre. If we go by the express verbalism of the 
rules, disturbance of the petitioner from the 
post of a Welfare Officer by way of transfer, as 
happened. in the present case, cannot be 
sustained. But, the endeavor on the part of the 
learned counsel for the respondent is to say that 
the conditions of service of a Welfare Officer 


being same as: those of other members of the 


executivestaff, the petitioner could be transferred 
from the post,of Welfare Officer to any pest of 
equal cadre. 


9. It is true that Rule 6(1). speaks about the - 
Welfare Officer having appropriate‘ status 


corresponding to the status. of a member of the 
factory executive staff and rule 6(2) says that the 


conditions of service of a Welfare Officer shall be, 


t 


[ 


nj 


thatsame as those of other members ofthe staff of 
corresponding status in the facto, y. It is possible 
to argue that if the conditions of service have 
contemplated and set down the transfer of a 
Welfare Officer from that postto anyother postof 
equal status or cadre, that has got to be imple- 
mented. However, we must record here that 
Mr.N.G.Prasad, learned counsel for the petitioner, 
-would submit that even if there is such a term or 
condition of'service, that must stand ignored as 
abrogating the statutory rights and privileges.. 
annexed to the post of-a Welfare Officer. This 
contention may require examination ónlyifa term 
or condition of service which has contemplated 
and settled the question ofa transfer of a Welfare 
Officer from that post to any other post of equal 
cadre, has been expressed-in the service parlance 
of the respondent. Hence, we are first obliged to -_ 
find out as to whether any material throwing light 
„on this aspect has been made available to the 
Court by the respondent. j ] 
10. The letter of appointment dated 29.4.1985,.of — 
course speaks that ‘other terms and conditions of 
service applicable to management staffin general 
and Group F in particular will be applicable to 
you’. But, what are those terms and conditions of — 


.Service and whether they take in any term or 


condition felatable to transfer, and in particular, 
transfer of Welfare Officer to any other post, may 
be of equal cadre, is not exposed | before us. The 
order of confirmation dated 21. 10.1986 also says, 

“All other terms and conditions of service appli- 
cable to management staff in general and Group 
‘F in particular will be applicable to you.” This 
statement has also not improved the position in 
the absence of disclosure of the relevant terms: 
and conditions of service. contemplating transfer, 
as has happened in the present case. The order 
of confirmation refers to a memorandum of 
agreement to be signed.by the petitioner and 


returned. Theadmitted positionis thereis nosuch 


memorandum of agreement available in records. i 
This is what has been declared in the counter- 
affidavit filed on behalf . of the respondent 
before us in the writ appeal. The learned single 
Judge has dealt with this aspect saying that thére is _, 
no dispute or denial that under the other terms. 
and conditions, there is no prohibition against a 
transfer of an employee from one department to 


* another department and hence such a. transfer . 


could happen. It must be remembered that we are 
36s ; 


+ 


` i E s ; F 2 ‘ 
Madhavan v. Binny Ltd. (Nainar Sundaram, Actg. C.J.) i 
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not dealing with a case of a transfer.of a Welfare 
Officer from one Unit to-another Unit as a 
Welfare Officer. Here, we are asked to look at the 
grievance of the petitioner with reference to total 
disturbance and dislodgement from the post of a 
Welfare Officer. The lack of express prohibition 


3 


€ 


- certainly cannot be construed as permission for 
-sucha transfer. Mr. M.R.Narayanaswami, learned 


senior counsel appearing for the respondent, for 


_ the proposition that when transfer is effected 


pursuant to the terms, and conditions of employ- L 
ment that will be permissible, placed reliance on - 
the pronouncement of the Supréme Court in . ' 
Associated Cement Companies v. P.N.Sharma, A.LR.~. 


- 1965 S.C. 1595: (1965)1 Lab.L.J. 433. Any dispu- 


tation over this proposition, as done by the learned 
.counsel for the petitioner, does not require con- 
sideration, because here we are confronted with 
total lack of materials on thequestion ofanyterm 
orcondition explicitly providing for the transfer of 


~. a Welfare Officer from that post to the post of any |- 


other post, may be of equal cadre. When we take 


` note of the significance annexable to the post ofa 
- Welfare Officer as per the statutory provisions, in 


the absence of exposure before us of any term of 
condition of service, contemplating his distur- | 
bance from that post to any other post, may be of |' 
equal cadre, we do not think we should indulge in 
investigation into this question and give an answer 
to it. We are not able to fall in line with the 


thinking of the learned single Judge when he 


proceeded that the terms and conditions ofservice 
will enable the réspondent to pass the impugned 
order of transfer. 
11. However, Mr.M-R.Narayanaswami, | learned ‘ 
senior.counsel appearing for the respondent, would 


` faisea contention with regard to the maintainabil- 


ity of a writ petition for the issue of a writ of 


- mandamus as asked for in the present case and 


against his client. The basic rule has been settled |. 


without any ambiguity that the condition prece- 


dent for the issue ofa mandamus is that there is, in 
 oneclaimirig it, a legal right to the performance of 
“a legal duty by one against whom it is sought. The 

tights privileges and the significance of the post| - 

are those discernible from the statutory provi- | . 


“sions and the petitioner, the incumbentin the post 


‘of a Welfare Officer is certainly entitled to those 
statutory rights, privileges and significance, and 
correspondingly there is a duty cast upon the 
.respondent, the management to preserve them 


10 3 
without abrogating them except in the manner 
known to law. When there is a breach of them, 
| certainly this Court can issue the writ of manda- 
mus to restore those rights and privileges and 
repair the damages done to them. The petitioner 
cán be said to be aggrieved when he has been 
denuded of the statutory rights and privileges by 
the respondent, who has a legal duty to preserve 
them or to abstain from doing away with them. In 
this behalf, the principles noted by-the Bench of 
the High Court of Allahabad in Synthetics and 
Chemicals Ltd. v. G.C.Kumar, (1972)25 F.L.R. 
| 146, regarding issue of a writ of mandamus which 
' | we have extracted as above, do form a Succulent 
guidance. On the question of issuance of manda- 
mus, the concept is getting very much enlarged 
and in this behalf our attention was drawn to 
the pronouncement of the Supreme Court in Andi 
Mukta Satguru Shree Muktajee Vandas Swami 
Suvarna Jayanti Mahotsay Smarak Trust and 
others v. V.R.Rodhani and others, .(1989)2 LLJ. 
' 324. The following passage. occurring in the said 
pronouncement requires extraction as follows: 
“The term ‘authority’ used in Art.226, in the 
context, must receive a liberal meaning unlike 
the term in Art.12. Art.12 is relevant only for 
the purpose of enforcement of fundamental 
rights under Art.32. Art.226 confers power on 
the High Courts to issue writs for enforcement 
of the fundamental rights as well as non-funda- 
, mental rights. The words ‘any ‘person: or 
authority’ used in Art.226 are, therefore, not to 
be confined orily to statutory authorities, and 
instrumentalities of the State. They may cover 
any other person or body performing public 
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duty. The form of the body concerned is not . 


very much relevant. What is relevant is the 
nature of the duty imposed on the body. The 
duty must be judged in the light of positive 
obligation owned by the personor authority to 
the affected party. No matter by what means 
the duty is imposed, if a positive obligation 
"éxists mandamus cannot be denied. In Praga 
Tools Corporation v. C.A.Immanual, (1969)1 
L.L.J. 23: (1969)3 S.C.R. 773, at 24 short notes); 
this Court said that a mandamus can issue 
againsta person or body to carry out the duties 
placed on them by the statutes even though 
they are not publicofficials or statutory, kody, 
It was observed. : 
“It is, however, not necessary that the person 
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orthe authority on whem the statutory duty is 
imposed need bea public official or an official 
body. A mandamus can issue, for instance, to 
an Official of a society to compel him to carry - 
- , Out the terms of the statue under or by which 
' the society is constituted or governed and also : 
-to companies or corporations to carry out duties 
placed on them by the statutes authorising 
their undertakings. A mandamus would also™ 
lie against a company constituted by a statute 
for the,purpose of fulfilling public responsi- 
bilities. (Of. Halsbury’s Laws of England, 3rd 
Edition, Volume II, Page 52 and onwards).” 
Here again we may point out that mandamus 
cannot be denied on the ground that the duty 
to be enforced is not imposed by the statute. 
Commenting on the development of this law, 
Professor de Smith states; “To be enforceable 
. by mandamus a public duty does not necessar- 
ily have to be one imposed by charter, common 
law, custom or even contract.” We share this 
view. The judicial control over the fact expand- 
ing maze of bodies affecting the rights of the 
people should not be put into water-tight 
compartment. It should remain flexible to meet. ~ 
the requirements of variable circumstances. 
Mandamus is a very wide remedy which must 
be easily available ‘to reach-injustice where- 
ever it is found.” Technicalities should not 
. come in the way of granting that relief under 
Art.226. We, therefore, reject the contention 
- urged for theappellants on the maintainability 
of the writ petition.” 
In view of the propositions noted above, wedonot . 
think that weshould deny the writ ofmandamus as 
asked for by the petitioner. i 1 
12. This being our assessment of the question, we 
are obliged.to countenance the grievance of the 
petitioner. Accordingly, we allow this writ appeal; 
set aside the order of the learned sirigle Judge in 
W.P.No.14193 of 1991 and the said writ petition 


- will stand allowed as prayed for. We make no 


order as to costs. 


BS. 


c 


Appeal allowed. - 
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Ii] : 
IN THE HIGH COURT x JUDICATURE AT 
MADRAS. ' 


Present:- Lakshmanan, : 


O.M.S.No.21 of 1991 25th February, 1992. 
R. Anita Marginic ... Petitioner 
V. 

R.Annadurai ...Respondent. 


court under, when can be invoked. 
If either of the parties is a Christian, it would be 
sufficient to invoke the jurisdiction of the court 
under the provisions of the Divorce Act. 

[Para 9] 
(B) Divorce Act dv of 1869), Sec.19 - - Application 
for declaration of nullity of marriage on grounds 
stated in section - Jurisdiction to entertain. 
The High Court alone is empowered to entertain 
an application for nullity of the marriage on the 
grounds stared i in Sec.19 of the Divorce Act. 

[Para 9] 
(C) Hindu Mariage An (XXV of 1955) - Marriage ` 
under - Proof - Registration alone, if sufficient to 
prove marriage. 
When the factum of marriage is disputed, 
evidence regarding performance of marriage 
according to Hindu rites must be brought on 
record to show that there had been a valid mar- 
riage. The registration is not the sole proof of 
marriage in order to become a valid marriage. 

‘ . [Para 10] 

Cases referred to: 
Sasivarnam v. S.Gnanasundari Kamalam, AL R. 
1954 Mad. 1018; B.Ignatius Anthoney Jayaraj v. 
Immy Margaret Florence, A.LR. 1978 Karn. 69; 
Mousumi Chakraborty v. Subrata Guha Roy, (1991)2 
Current Civil Cases Calcutta 401. 
T.Viswanatha Rao and KP. Santhosh, for Peti- 
tioner. - À 
S.Swamidoss Manokaran, for Respondent. 
. The Court made the following 
ORDER:: This petition has been filed under Secs.18 
and 19 of the Indian Divorce Act, 1869, to pass a 


decree and judgment declaring that the alleged 


marriage of the petitioner with the respondent is 
null and void and for costs. 


2. The facts leading to the filing of this petition. 


may be set out as follows: The petitioner is now 
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aged about 19 years, her date of birth being 19.4.1972 
as per the transfer certificate marked as Ex.P-3. 
She is the daughter of Mr.J.Robbyand Mrs.Kethsi 
Bai. Admittedly they are born Christians and 
members of C.S.I.Church, Mambalam, vide Ex.P- 


1 certificate issued by the C.S.J.Church. The peti-- 


tioner’s father is a leading real estate büsiness- ` 


. man. The petitioner was at times assisting her 


father. Her maternal aunt Suganthi, an unmarried 
lady employed as a teacher in Kilpauk used to visit 


~ the house often. She took a short term hand loan 
(A) Divorce Act (IV of 1869), Sec.2 - Jurisdiction of 


of Rs.30,000 from the petitioner promising repay- 
ment in seven days. When she did not repay thé 
amount-and the petitioner's father scolded her, 
the petitioner insisted her maternal aunt to repay 
the money. Suganthi offered to go to her native 
placé in Kanyakumari, arrange the money and 
bring back the same to be repaid. She persuaded 
the petitioner to go with her fora short trip and the 
pne lent her Rs.400 and went with her on 
7.1990. They arranged a car and the respondent, 
an acquaintance of Suganthi, recommended by 
her for employment under the petitioner's father, 
„accompanied them at the instance of Suganthi. 
Unsuspectingly the petitioner went with them. On 
the way they have taken the petitioner to Maya- 
varam, the native place of the respondent where 
the petitioner was detained. in a remote house 
under constant vigil and signatures were obtained 
from the petitioner under threat and after severe 
beatings. The petitioner was also made to sign 
some forms before the Registrar of Assurances 
allegedly purporting to register an alleged mar- 
riage and later on she was shiftéd to various places 
` and ultimately to a house in Velacheri in Madras. 
Even there the petitioner was detained against her 
wish and the respondent had removed her jewel- 
leryand sold certain items. Some other items were 
alsoeither sold or pledged through some relatives 
of the respondent. In the meantime, petitioner's 
father lodged a police complaint about her miss- 
'ingfrom thehouseandalso fileda writ petition for 
the relief of habeas corpus arraying the petitioner's 
maternal: aunt Suganthi and her relatives as 
respondents. They had obtained bail and the pro- 
ceedings were not fruitful. On 18.1.1991, the peti- 
` tioner could-escape from the respondent's illegal 
custody and she returned to her parents. Immedi- 
ately, necessary. complaint was lodged by the 
petitioner with the police (F.IL.R. 1390 of 1990, 
dated 18.1.1991 marked as Ex.P-4) and the police 
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12 
admittedly apprehended the respondent and have 
even recovered the illegally sold and pledged 
jewellery belonging to the petitioner. Criminal 
proceedings are pending against the respondent 
in the Criminal Courts. Hence, the petitioner 
` contends that no valid marriage . took place 


` between the respondent and herself and even - 
the alleged marriage evidenced by Ex.P-2 (extract . 
dated 26.10.1990 from the Hindu Marriage Regis- ` 


ter) is vitiated and bad in law since no such valid 
- "marriage could take place as she is a Christian and 


- also since her consent to the alleged marriage was 
obtained by fraud, must DEC ents ion and coer-- 


cion. \ 
. 3. The respondent resisted the petition by filing a 
. counter alleging that while he was in the employ- 


mént of the-father of.the petitioner for a short-, 


` while, he and the petitioner fell in love with each 
other, that the petitioner without his knowledge 
and consent ran away fromrthe house and went to 
his uncle's house, that the petitioner did not listem 
to his persuasions and wanted to marry him, 
hence he took her to Trichy on 5.3.1990, stayed i in 


“his relation's house there and the matriage had , 


. taken place between them on 8.8.1990 which was 


attended by hundred persons, that at simple cere- 


mony the petitioner. was allegedly converted to 


Hinduism, that they lived together at various places ` 


andon 14.1.1991 the petitioner's father camewith 
rowdy elements, assaulted the respondent and, 
took away the petitioner and then lodged a false. 


criminal proceedings against him and that there . 


«was a valid marriage between: himself and. the 


| petitioner and her consent thereto was out of free. ; 


volition: "n =- 


4. The following 8i issues were ia by me e for 


trial on 16.7.1991: - . x ` 
- “Whether the- petitioner was taken to. the 
respondent's place at Mayavaram by the 


respondent and her maternal aunt Smt Suganthi, - 


by practising fraud, misrepresentation and 
. coercion, detained there against her will and 


forced tosign papers, records and documents?” 


(2) Whether the petitioner had left her paren- 
.tal house voluntarily with intent to mary the 
respondent as alleged by him? ` 


(3) Whether the petitioner was validly con- 


verted from Christianity to Hinduisin? 
. (4) Whether any marriage, valid and known to 


law took place between the parties on 8.8.1990? ` 


(5) Whether the Tegistration of the alleged 


n a 
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marriage under the Tamil Nadu Hindu Mar- 
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- riage (Registration) Rules, 1967 is nullity or ` 


valid? ME 
(6) Whether the petitioner is entitled to the 


relief of declaration that the alleged marriage . 


between the parties was brought about by 
, fraud, misrepresentation and -coercion and 
^. hence null and void? . 


(7) Whether this Court has jurisdiction, the - 


. marriage not being a Christian marriage? 


(8) To what relief or reliefs the petitioner is. ` 


. entitled? 
5 The parties went into bo as P.W.1 and R.W.1 
and Exs.P-1 to P-6 and D-1and D-2 were-marked 
respectively, on behalf.of both parties. In the 
evidence, the petitioner ‘deposed thatshe i isa born 
Christian, that she went with her aunt believing 
her representation that they ‘are going. -to 
Kanyakumari, that shé was never converted into 
_ Hinduism, that no valid marriage took placeat any 
time, that she was subjected to third-degree meth- 
ods and severe beatings, that her signatures were 


Obtained to various documents including the 


application form to the Registrar and that she 
* never consented for the marriage freely. 
6. As against this; the respondent, as R.W. -T con- 


cedes that he does not even know the correct - 


address of the petitioner’s father, that he does not 


know when he left his-service, that he does not i 


know the residëntial address of the petitioner, ` 


that he does not. remember the names of the 
witnesses who signed the marriage register, that 
* he has records when he left the service under the 
petitioner's father and joined.-P.T.C. but did not 


prodüce them, that he purposely did not inform - . 


the petitioner’ s father about-the alleged presence 
of the petitioner with him though he continued to 
serve him, that the particulars given in the extract 
‘of the marriage register are false to his knowledge’ 


but they. were given so at the instance of the - 


petitioner. He further states that he ‘does not 


- know whether the petitioner was converted from . 
Christianity to Hinduism and whether shecontin- | 


ues to be Christian, that he does not remember the 
"marriage hall where the alleged marriage took 
place, that no marriage in accordance with the 
customs ofthe petitioner's community took place 
and that except the marriage certificate Ex.P-2, 


there is nothing in writing to show that the mar- : 


“riage took place between the petitioner and the 
respondent. "3 


Hp. 

7. In the light of the above evidence and pleadings, 

the controversy between the parties has to be 

resolved, and the arguments ofboth sides appreci- 

ated. 

& Issue Nos.3, 4, 5 and 7: Admittedly, the peti- 
‘ tioner is a Christian and absolutely there is no 


record to show that she got herself converted to- 


Hinduism before the. alleged marriage between 
the parties. Hence, Issue No.3 is answered in 


favour of the petitioner and against the respon- - 


dent. 
9. The petitioner, admittedly, is a “Christian and 


the respondent is a Hindu, If either of the parties" 


is a Christian, it would be sufficient to invoke the 
jurisdiction of the Court under the provisions of 


the Divorce Act. This view is supported bythe’ 


decision of a Special Bench of this Court in Sasivar- 
nam v. S.Gnanasundari Kamalam, A.L.R. 1954 
Mad.1 018. In the said decision, it has been helda as 
"follows: . 
“Where either of the pares to'a petition for 


divorce is a Christian, it would be sufficient to - 


invoke the jurisdiction- of the Court under 
` Sec.2 of the Divorce Act as amended in 1927 
for relief under it." : 


This Court alone, in my. view, is aaae to` 


entertain an application for nullity ~of the 
marriage on the grounds stated in Sec.19 of the 
Divorce Act. My viewis also affirmed bya decision 


of the Special Bench of Karnataka High Court,. 


reported in B.Ignatius Anthoney Jayaraj.v. Immy 


Margaret Florence, A.I.R. 1978 Karn. 69. It has- 


been held in the above decision as-follows: 
. “Under Secs.18 and 19 the District Court and 
. the High Court have concurrent jurisdiction 
for entertaining a petition for nullity of mar- 
- riage on the grounds stated in sub-secs. o) to 
- (4) of Sec.19. 


So far as the decree of. nullity of of marriage on 


o 
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has jurisdiction. There is also no evidence that the 
petitioner a Christian got converted to Hinduism. 
The respondent alsoadmits in his evidence that he 
doés not even know whether the petitionér was 
converted from Christianity to Hinduism and 


whethershecontinues to bea Christian. Hence no 7 


valid marriage under the provisions of the Hindu 
Marriage Act,-1955 can taken place between the 
parties. Therefore, onissue No.4, I hold that there 
is no valid marriage between the parties under the 
provisions of the Hindu Marriage Act, 1955. There 
is no proof of any marriage having at all taken — 
placebetween the parties and it is the admission of 
the respondent that except for the extract from the 
Hindu Marriage Register there is no other. proof 
inwriting. _ 

10. When the factum of marriage is disputed, 
evidence regarding ,performance of marriage 


` according to Hindu rites must be brought on 


the ground of force or fraud is concerned, the ` 


same can be obtained only by presenting. a 
petition to the High Court which has a residu- 
ary jurisdiction to deal with a petition for 


dissolution of marriage on the ground that ^ ` 


consent of either party was obtained by force 


or fraud. Thus, the District Court has no juris-. 


diction to entertain a petition for declaration 


of nullity of marriage on the ground that the ` 
consent of either party. to'the marriage was , 


obtained by force or fraud." . 


Hence I hold that on issue No.7 this Court alone 


record to show that there had been*a valid miar- 
riage. The registration is not the sole proof of 
marriage in order to become a valid marriage. 
Reference can be usefully made to the decision of 
the Calcutta High Court, reported in Mousumi 
Chakraborty v. Subrata Guha Roy, a 991)2Current 
Civil Cases Calcutta 401. In the Said decision a 
Division Bench of the ius High Court has 


held as follows: í 2 


~ *Inthis particular case, the ‘appellant had filed . 
. asuit stating that there had been no marriage 
` atall between her and the respondent..On the 
contrary, tlie respondent claimed that there 
was avalid marriage. It is well settled principle 
: that the burden of proof lies upon the party 
who substantially asserts the affirmativeof the 

issue. The evidential burden in matrimonial ` 
case is that the burden is on the proponent, or 

`. inotherwords, the party who claims that there 
was a valid marriage, has-to prove that mar- 
riage. The question is whether the production 
of marriage registration certificate raises a 
. presumption and even if a presumption is there, 
whether the same could be rebutted. Sec.8 of 
the Hindu Marriage Act, 1955 provide$ Hindu 
Marriages. registration has been introduced 
- for the purpose of facilitating the proof of 
` ^. Hindu Marriage. -The registration is not ihe 
sole proof of marriage in order to become a 
valid marriage. Sec.7 of the said Act provides 
that the validity of a marriage. will depend 
.On, Observance of "customary rites 'and 
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ceremonies.” ' 
: “The ceremony essential for a valid marriage 
prevailing in the community must be performed 
. and if there is no valid marriage in that even 
there could not be any valid registration under 
_ the provisions of Sec.8 of the Hindu Marriage 
Act, 1955." . 
In my view, evidence regarding the performance of 
marriage according to Hindu rites must be brought 
-on record to-show that there had been a valid 
marriage. Unfortunately, in this particular case, 
` from the evidence on record, it is clear that the 
ceremonies essential to the validity of the mar- 
ríage were wholly absent. The respondent who 
argued that there had been a valid marriage in 


- accordance with the Hindu rites could not even «< 


tell whether the essential ceremonies to the/ Hindu 
Marriage were performed in the alleged marriage. 
. Again, the respondent who claims to have married 
the petitioner could not tell.anything about the 
name of the witnesses who signed the marriage ' 
register. According to him, even the particulars of 
both himself and the petitioner given in the Mar- ^ 
riage Registér are all false and they were given so 
only at the instance of the petitioner. It is. his 
: further evidence that he does not remember where 
did the marriage take place. Except the Marriage 
Certificate Ex.P-2, there is no other document in 
writing to show that the marriage took place 
between the petitioner and the respondent. Hence, 
Ihold that the registration of the alleged marriage 
under the Tamil Nadu Hindu Marriage (Registra- 
tion) Rules, 1969 is nullity and not valid. Issue 
No.5 is answered accordingly. 

11. The respondent also did not examine any ofthe 
witnesses who allegedly attended the alleged 


marriage and there is no proof before this Court ~ 


either oral or documentary for any such marriage. 
Hence, this Court has to draw only an adverse 
inference against the respondent and the only 
presumption is that no such valid marriage could 
have ever taken place between the parties. ` 
12. Issue Nos.1 and 2: The petitioner has estab- 
lished that her consent to the marriage was 
obtained by fraud etc. The following circumstances 
will establish the said fact. 

(a) The petitioner alleges that she was totally ` 

against her wish taken to Mayavaram and other 

places including Velacheri at Madras. 

(b) She also says that she was beaten and under 

threat her signatures were obtainedto various 


+ 


. andhisrelations. The only explanation offered 
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documents including the application for Reg- 
istration of the Marriage. — 

(c) The respondent pleads that his uncle at 
Madras, a relation Kalyanasundaram at Trichy, 
his friends and even the landlady at the Velach- 
eri house and neighbours aliegedly knew that 
she was residing with the respondent voluntar- 
ily. Conspicuously none of the persons has : 
been examined as witness. 


.- (d) The respondent admits that he kept the 


alleged presence of the petitioner with him 


- eithervoluntarily or otherwise, secret from the 


knowledge of the parents of the petitioner 
though for some time he worked under the 
petitioner's father during that period. 

(e) The-respondent does not even know the 
residential address of the petitioner. His serv- 


- ice under the petitioner's father at his office 


was just for a few months. It is highly unbeliev- 


' able that the parties fell in love witheach other 
' and the petitioner allegedly eloped with the 


respondent to get married to him out of the 
free will.and consent. 
(f) The respondent also has no récords to show - 


-when he went to Trichy and other places along 


with the petitioner. Significantly he does not 
produce any such evidence. In such cases, this - 
Court has to draw only an adverse inference ` 
against the respondent, and it should be pre- 


‘sumed that the taking away of the petitioner by ' 
-the respondent was much earlier on 6.7.1990 . 


and that too, against her will as pleaded and ` 
proved by the petitioner. 

(g) In the marriage certificate all the particu- 

lars of both the parents were given falsely. The 

only explanation respondent offers is that the 
petitioner allegedly wanted him to do so. It is 
obvious that the respondent wanted to keep 

the matter secret and unknown and undetected 

by the petitioner’s parents. Even the name and 

the age of the petitioner and the religion were 


: given falsely in the’ extract from the marriage’ 


register and the respondent is signatory to the 
same. 

(h) The respondent does not possess any money 
even to maintain the petitioner and himself. 


. He pledged and-sold the jewels of the peti- 


tioner and admittedly after the complaint by . 
the petitioner, the police authorities recovered 
her jewels pledged and sold by the respondent 


`~ 
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by the respondent is that the petitioner herself . 
wanted him to sell the jewels and he came to 
know about the pledging and sale of her other 
jewels by his relations only much later. This 
explanation.in my view is far from truth and 
cannot be accepted. 
(i) The petitioner has cogently pleaded the - 
particulars of fraud and deposed about them. 
. Nothing has been elicited against her nor-her 


version shaken in any manner in her cross- _ 
- MADRAS, 


examination: 
Against, the following circunistances, v viz. 
` (a) the petitioner's tender age, she being aged 
18 years at that time; 
(b) the respondent s wanting circumstances; 
(c) the difference in religion; 
(d) the difference in social circumstances 
(e) and the secret manner in which the respon- 
^ dentwanted the alleged marriage between the 


petitioner and the respondent to take placeat . 


Trichy and being registered at Mayavaram much 
later. mE 
Will clearly establish that the petitioner's consent 
was obtained. by fraud, misrepresentation and 
.coercion for the alleged marriage. Hence, I hold 
that the petitioner had left her parental house not 


voluntarily with intent to marry the respondent as : 


alleged by him and that the petitioner was taken to ` 

Mayavaram by the respondent and the maternal 

' aunt to the petitioner by practising fraud, misrep- 
resentation and coercion and retained in various 
places against her will. Accordingly, issue Nos.1 
and 2 are also answered in favour of the pentoner 
and against the respondent. 

_Issue No.6: In view of the foregoing discussions, I 
am Clearly of the view that the petitioner is en- 
titled to the relief of declaration that the alleged 
marriage between herself and the respondent was 
brought about by fraud, misrepresentation and 
coercion and hence I hold that the alleged i mar- - 
riage is null and void. i 

* Issue No.8: In the result, the petition. is allowed 

and the marriage between the petitioner and the 

respondent is declared as null and void. No costs. 

At the time of argument, it was brought to my- 

' notice that certain criminal complaints were filed ` 

before the Criminal Courts against. the respon“ 

dent by the petitioner and her father. In view of 
this decision declaring the alleged marriage 
between the petitioner and the respondent as null 
and void the petitioner and her father may not 


: K.Appa Rao (died) and others 


press the criminal prosecutions launched against 
the respondent and máy withdraw the same in the 
interest of the parties. 


BS. 


Petition allowed. 
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Civil Procedure Code (V of 1908), Sec.34 - Banking 
Regulation Act (X of 1949), Sec.21(2) (C) - Usuri- 
ous Loans Act (X of 1918) - Commercial transac- 
tion- Rate of interest - - Loanee disentitling himself of 
any concessional rate of interest - Liable not to 
coniractual rate of interest but to rate at which’ 


‘moneys were lent or advanced bynationalised banks 


in relation to commercial transactions. 

The defendant/appellant was carrying on business 
of export of granite, marble and other stones and 
minerals and different types of wood and timber to 
various countries and was maintaining an account 
with the plaintiff/respondent Bank. In 1973, he 


' sought for loan facility from the plaintiff Bank. 


The Bank initially sanctioned in November, 1973, 
Joan facilities to the defendant for a limit of Rs.50,000 
and later on enhanced it to,Rs.1,50,000 in June, 
1974..The appellant availed of a loan of Rs.91,350 


_ executing a-promissory note dated 29.7.1974 for 


Rs.95,350. He failed to arrange for the purchase of 
sandalwood etc. as well as to export the same as a 
result of which the letter of credit expired and 
consequently the loan amount remained unad- 
justed. The plaintiff filed a suit. It was decreed for 
a sùm of Rs.1,33,474.30 together with interest at 
16 1/2% p.a. on thesum of Rs.91,350 from the date 
ofsuit till date of realisation. In appeal, the appel- 
lantcontended the correctness of the finding with 
respect to the rate of interest, which was not the 
contracted rate. 
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Held:- Sec.34 of the Code of Civil Procedure pro- 
vides that insofar as the decree is for the payment 
of money, the court may, in the decree, order 
interest at such rate'as the Court from the date of 
thesuit to thedate of thedecree, in addition to any 
interest adjudged on such principal sum for any 
- period prior to the institution of the suit with 
further interest at such rate not exceeding six per 
cent as the Court deems reasonable on such prin- 
cipalsum from the date of the decree to the date of 
payment orto such earlier date as the court thinks 
fit; provided that where the liability i in relation to 
the sum so adjudged had arisen out of a commer- 
cial transaction the rate of such further interest 
may exceed six per cent per annum but shall not 
exceed the contractual rate of interest or where 
there is no contractual rate of interest, the rate at 
which. moneys are lent or advanced by national- 
ised banks in relation to commercial transactions. 
It is not in dispute that the instant transaction is a 
commercial transaction. It is also not disputéd 


that there has beenacontractual rate on condition ` 
that the loan granted was forexportofsandalwood , 


and other items such as granite, rosewood, ebony 
wood etc. The defendant/appellant, however, dis- 
entitled himself of any concessional rate of inter- 
est. He thus/became liable not to the contractual 
rate of interest but the rate at which moneys were ' 
lentor advanced by nationalised banks in relation 
to commercial transactions at the relevant time. 
The concessional rate was 11 1/2%. The rate applied 
to the commercial transaction effective from 23rd 
July, 1974 was 12 1/2%. That rate, however, could - 
not be applied to the transaction of the defendant/ 
appellanton any: date prior to Ex.P-23 thatis to say 
5.7.1975. Thus, in the > opinion ofthe Court, itisa 
fit case in which the rate of interest that may be 
allowed should be 11 1/2%.from 29.7.1974 upto 
5.7.1975 and thereafter at the rate of 12 1/2% the. 
' rate which the plaintiff/respondent was able to 

prove, applied to commercial transactions as per 

the circular of the Reserve Bank of India. 

- [Paras 12 and 13] 

_ Cases referred to -o 

Indian Bank, Tiruvannamalai v. Balasubramania 

Gurukkal, (1982)2 M.L.J. 238; Venkataramanan & 
: Companyv. Indian Overseas Bank, (1989)2 L.W. 6; 
D.W.Gowda v. OPONON Bank, A.LR. 1983 Kam. | 
133. - ` i 
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26.11.1982 and made in the exercise of the Ordi- 
nary Original Civil Jurisdiction of the High Court  . 
in C.S.No.168 of 1978 on the file of this Court. 
S.V_Jayaraman, for Appellants. 
T-P.Sankaran, for Respondent. 

The Court made the following ia 
JUDGMENT:- A suit filed on behalf of the plain: 
tiff/respondent has been decreed for a sum of 
Rs.1,33,474.30 together with interest at 16 1/2% . 
p.a. on the sum of Rs.91,350 from the date of the ~ 
suit till the date of the realisation, for creating a 
Charge for the decretal sum on the pledged goods. 


- detailed in the pledge delivery letter executed by - 


the defendant in favour of the plaintiff/respon- 
dent and for directing-the stocks to be sold and 
proceeds credited towards decree and for costs of 
suit. 


_2. The defendant/appellant-was carrying on n busi- 


ness of export of granite, marble and other stones ' 
and minerals and different types of wood and 


' timber to various countries and was maintaining 


an account with the plaintiff/respondent. In the 
year 1973, he sought for loan facility from the- 
plaintiff Bank in relation to his export trade to, 
enable him to purchase necessary materials. for 
~ the purpose of export against existing or antici- 
pated orders. The: plaintiff/respondent initially | 
'sanctioned in November, 1973 loan facilities to 


- the defendant/appellant for a limit of Rs.50,000. 


At.thé request of.the defendant/appellant, the - 


-loan limit was enhanced to Rs. 1,50,000 i in June, 
. 1974. Pursuant to the sanction. of the enhanced ' 


limit, the appellant availed a loan of Rs.91,350 by ` - 
_ debit to his account with the plaintiff/respondent 
"and withdraw the said amount and thus received ` 
: consideration. In relation to this loan, heexecuted 


‘in favour of the plaintiff/respondent a promissory © 


- note dated 29.7.1974 for Rs.95,350. Alleging ` 
- however that <he defendant appellant, after hav- 

ing availed the loan, failed to arrange for the ~ 
, purchase of the sandalwood, etc., as well as to 
` export the same, as a result of which, the Letter of - 
Credit expired and consequently the loan amount 
` remained unadjusted and overdue; the plaintiff/ - 
‘respondent's demands for return of the loan, 1 
however, also were not honoured by the defen- _ 

-` dant/appellant, but he created in favour of the 
plaintiff/respondent a charge under the agree- 
"ment of hypothecation dated 17.9.1976 and the : 


Appeal under Clause 15 of the Letters Patent - hypothecationon inspection later wasdiscovered * 


against the Order of Swamikannu, J., dated 


2 


. to be of inferior variety: and not enough to cover 


-— x 


n . 


even a portion of the loan outstandirig, and “in 
view of the continued failure on the part of the 
defendant to adjust the outstanding, the plaintiff 
filed the suit, 

3.In the written statement that was ;filed on behalf 
of thedefendant/appellant, it was conceded that 


the initial loan limit was Rs.50,000 which was later ~ 


enhanced to Rs.1,50,000 and that the defendant/ 
appellant availed the loan facility as per promis- 
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reason ofthe failureofthe defendantfappellant in’ 
honouring the commitments as to the repayment 
of loans. Learned counsel for the respondent, on 
the other hand, has contended that on facts as are 
available on-the record, it is conceded that the 
defendant/appellant took advantage of the conces- 
sional rate of interest for export oriented loan, but 
he did not utilise the loan advanced by the plain- 
tiff/respondent for the purpose of any goods that 


.Sory note for Rs.91,350, dated 29.7.1974. The - were exported or stacked for export. He has sub- - 


defendant/appellant however asserted that he: 
had the requisite sandalwood pieces for export as 
arranged, but due to unexpected circumstances, 
they could not be exported in time. In response to 
- the plaintiff/respondent’s letter, the defendant/ 
appellant tried his best to obtain extension of time _ 
provided in letters of credit deposited with the ` 
plaintiff and in response to the plaintiffs demand _ 
for paymentofthe outstanding liability, thedefen- 
dant furnished securities first by execution of the 
hypothecation bond dated 17.9.1976 and confir- 
mation letter of pledge dated 8.12.1976, but the 
plaintiff insisted for security of an immovable 
property and so the defendant deposited with 
the plaintiff the title deeds of his land in Kolur 
Village, Ponneri Taluk (an extent of 54 acres- 
estimated value of Rs.1,62,000). 


4. The trialcourt, as stated above, has decreed the 


suit. Theappellant has not questioned his liability 
before us and thus the principal sum is not in 
dispute. Learned counsel for the appéllant has 


_ questioned however the correctness ofthe finding — 


with respect to the rate of interest, which admit- _ 
tedly was not the. contracted rate. Defendant/ ` 
appellant, has contended that the only rate of 
interest that could be.allowed in terms of the- 
provisions of law that regulate the rate of interest 
chargeable on the principal sum by any creditor 
cannot exceed the contractual rate of interest or 
where there is no contractual rate, the rate at 
which moneys are lent or advanced by national- 
` ised banks in relation to commercial transactions. ` 
He has submitted that; although thé- plaintiff” 
respondent is a nationalised Bank, it is not shown 
that the rate of interest at 16 1/2% p.a. was the rate 
at. which monies were lent or advanced: at the 


relevant time by nationalised banks in relation to _ 


the transactions like the one in question.-He has 


also submitted that the court has got ample power - 


to reduce the rate of interest keeping in view the 
nature of transaction between me parties and the 
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mitted that on the facts as found by the learned 
trial Judge, which are not in dispute before us, the 


- proper rate of interest at which the defendant/ 


appellant should pay to the plaintiff/respondent, 
is the lending rate at which monies were lent or 


- advanced by nationalised banks at the relevant 


timeand that rate of 16 1/246 p.a. has been claimed . 
in the suit. 

5. Before we advert to the relevant provisions of 
law in this béhalf, we may extract a passage from 
the ; judgment of the trial court to know as to how 
and why the contractual rate of 11-1/2% was 


. enhanced to 16 1/2% by the trial Court. The tria] 


Court has said: 

. *Mr.Habibullah Badsha, learned counsel for 
the plaintiff concedes the general proposition 
of law that unless there is any specific provi- 
‘sions or enactment regarding retrospective 

-` effect, then the effect of the provisions in the 
' said enactment has to be given prospectively 
` and not retrospectively. Though it looks as if 
against the contention raised on behalf of the . 
-plaintiff, yet he submits that it is his duty to ` 
_ bring to the notice^of this Hon'ble Court a 
- proposition that is found in the fact note which © 
may be considered against the contentions raised 
on behalf of the plaintiff, but it is not so. 
~Mr.Habibullah Badsha further submits: 


(a) There is a consensus between the plaintiff ' 


` and the defendant in the instant case with 
.- regard to the aspect that the concessional rate 
- Of interest is available for export oriented loans 
Lie.,at the rate of 11 1/2 per cent. It is also 
conceded by-the defendant that this was an- 
export oriented loan. So; the defendant must 
-be deemed to bé'aware of the penalties 
áttached to the rion-fulfilment of the condi- 
' tions of the export loan.-Hence there is no 
question of retrospective operation for the 
"acceptance of the penalty attached to the . 
` .non-fulfilment: It is more in the nature of 
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(b) The more important fact is ‘whether the . 


issues involved are prospective or retrospec- - 
. tive in effect of availing,because Exs.P-10 and 
P-11and Ex.D-12 writtenby the plaintiffto the 
defendant made itclear that the rate ofinterest 
was 16 1/2 per cent from the date on which the 
loan was availed of and there-was no reply to 
these letters written on behalf of the plaintiff 
to the defendant, Therefore, the defendant is 
-liable to pay interest at 16 1/2 per cent per 
annum even though it is deemed to-be retro- 
spective, 
(c) Even if it is deemed to be prospective and 
cannot apply. retrospectively, Ex.P-23 is dated 
5.7.1975 and so it will be applicable atleast 
from 5.7.1975. The-deemed promissory noie 
Ex.P-1is dated 29.7.1974, Though the plaintiff 
does not concede that the rate of i interest at 16 
1/2per cent is not applicable from 29.7. 1974, if 
it is held that due to the law of prospective 
operation of the notification then it will apply 
. only from the date of the issue of Ex.P-23. Then 
the plaintiff is entitled to claim interest at the 
: rate of 16 1/2 per cent from 5th July, 1975. . 
Mr.Mustafa, the learned counsel for.the defen- 
dant submits that the concessional rate of inter- 
est at 11 1/2 per cent is the rate that should be 
adopted even with respect to the transactions 
- that had been conducted after Ex.P-15 was not 
fully complied with, because the defendant did 
-engage himself in activities contemplated by 
the letter of credit Ex.P-15. The loan is on a 
credit of one and half a lakh of rupees. which 
was granted by the bank to the defendant. We 
are governed by the contract in this. One con- 
' temporaneous document which is Ex.P-2 and 
it came into existence at the time of the coming 
into existence of Ex.P-1, that ison 29.7.1974. In 
the-instant case, though thé defendant has not 
been examined, it is his son who has been 
. examined on behalf of him as D.W.1. There is 
, evidence to show that D.W.1is associated with 


the transaction. Therefore, he is competent to ` 


speak. On the other hand, so far as P.W.1 is 
. concerned he is the incompetent witness in‘ 

the sense that he lacks personal knowledge, 

relating to the documents relied ee by the 

plaintiff. 

Mr.Mustafa submits that in so far as Ex. P-1 is 

concerned, the interest charged should be on 
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` the basis of the contract imbedded in Ex.P-1. 
There is also alternative interest specified in 
Ex.P-1. There are two types of interest that are 
contemplated by the contents of Ex.P-1. The 
quarterly rests mentioned in Ex.P-1 will not 
_be available to the plaintiff for charging the 
defendant with quarterly rests. Mr.Mustafa, 


* learned counsel for the defendant points out 


Ex.P-1 which reads as follows: _ 
-*On demand”, I,-K.Appa Rao, promise to pay 
;_-the State Bank of Hyderabad, T.Nagar, or order 


thesum of Rupees Ninety One thousand three . 


; hundred and fifty one for value received with 
>, interest from this date at 2 per.cent (above) 

below State Bank Advance rate-subject to a 

minimum of 9 per cent per annum with quar- 

- terly rests.” 

By: reading Ex.P-1, Mr.Mustafa submits: that 
“Quarterly rests”, can be called as a proviso clause 
ie. the minimum of 9 per cent per annum. If 
quarterly rests subject to 9 per cent per annum is 
taken as a parenthetical clause, then D.W.1, has 
correctly stated in his evidence that quarterly rests 
will apply only where only interest is charged at 9 
per cent. They have charged State Bank Advance 
rate of interest. We must necessarily have the 
knowledge of the'State Bank Advance rate of 
interest. Ex.P-1 mentions theState Bank Advance 


rate of interest and that the defendant must pay2 ' 


per cent below the State Bank advance rate of 


interest. Therefore, there should be evidence on `- 


theState Bank advance rate of interest in order to 
charge interest. 

Mr.Mustafa submits that there is no evidence i in 
this regarding State Bank Advance Rate of inter- 
est except Ex.P-21, Mr.Mustafa, learned counsel 


. for-the-defendant refers to Clause 11 of Ex.P- 21 


which Teads as follows: 
“Consequentupon the rise in Reserve Bank of 
India rate from 7% to 9% from 23rd July, 1974 
-as also the State Bank of India Advance Rate 
now revised to 12 1/2% the rate of intereston 
all types of advances in our Bank have been 
revised as per Annexure-1. Pléase note that the 


revised rates will come into ‘force, with retro- : 


spective effect from the 23rd July. 1974." 
In Ex.P-21, only there is a reference that there 
should be revision: of rate of interest. Therefore 


excepting this reference to 12 1/2 per cent in ` 


Ex.P-21, and reading the same with reference to 
the contents of Ex.P-1, the interest payable to the 


xe 
t 
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defendant under Ex.P-1 is 2 per cent below the 
State Bank advance rate of interest which comes 
to 10 1/2 per cent. That is more than. the 996 
interest mentioned in Ex.P-1.' 
On the question whether the loan has been granted 
for a particular purpose, we have necéssarily to 
look into the contemporaneous document Ex.P -2 
‘along with Ex.P-1. By reading Ex.P-2, we come to 
know that it is not for export activity which is 
referred to herein. Mr.Mustafa, learned counsel 
for the defendant submits that instead of going 
through the entire document Ex.P-2, one or two 
paragraphs may be referred toand in fact he refers 
to the opening paragraph of thesame which speci- 
fies the amount to be advanced, namely, Rs.91,350. 
He also refers to clause 4 of Ex.P-2 which reads as 
follows: 
“In the case of goods intended to be sold in 


India, they shall,be as from the time they are - 


delivered to me/us or the property therein 

passes to me/us’be and remain hypothecated 

` and/or pledged with you until they are 
redeemed by me/us.” - - 

In Clause 4 of Ex.P-2 it has been agreed that: even 

with respect to goods that are to be sold in India, 

it shall remain hypothecated or pledged. It is an 

internal arrangement of trade. But theschedule to 


Ex.P-2 does not contain anything. That is the, 
schedule which was expected to contain the rules : 


to be read by the defendant. There is the blank 
schedule. If we look into the oral evidence of 
P.W.1, it is the sandal wood and granite that are 
expected to be exported. That is the evidence of 
P.W.1. Therefore, the plaintiff is not clear in his 
submission whether sandalwood and sandalwood 
alone have to be exported. Therefore, there is no 
document to show that export of sandalwood. is 
not the only activity and the export is not the only 
' activity for which the-loan has been granted. It is 
also pointed out that Reserve Bank of India direc- 
tions as such are not before this Court as exhibits. 

Exs.P-21 and P-22 are only giving out some direc- 
tions in general and which are in pursuance of 
directions of Reserve Bank of India. What those 
Reserve Bank of India's directions and what were 
the actual definitions that are contemplated have 
not been made clear by the plaintiff and the evi- 
dence emanating from P.W.1 is also not sufficient 


in that aspect so as to throw light under Sec.21(2). 


of the Banking Regulation Act, 1949. 
Mr.Musthafa, learned counsel for the defendant 


further submits.that-there is no specific stipula- 
tion in anyone of the written instruments to the 
effect that the defendant is bound to pay at the 
enhanced raté of, 16 1/2 per cent, though the 
Reserve Bank had given instructions to its subor- 
dinate banks for.following that course of conduct 
for collecting interest. According to Mr. Mustliafa, 
Ex.P-15 the letter of credit has been entrusted 
with the plaintiff-bank Only with the understand- 
ing that the export of the commodities dealt ‘with 
by the defendant will be ensured and that does not 
mean that within the stipulated period mentioned 
in the letter of credit, Ex.P-15, had to be complied 
with in the strict Sense of the terms. He further 
submits that the money borrowed is only for the 
purpose of export under Ex.P-15 and that the 
granite stones and sandalwood were the items to ` 
be exported. 
G. After stating as above: learned trial ‘Judge has 
taken notice of the evidence of P.W.1'and some 
documents filed on behalf of the plaintiff/respon- 
dent to state that the loan granted was not for 
export of. sandalwood alone but also for further 
items such as granite, rosewood, ebony wood, etc., 
and that there was no evidence either oral or 
documentary to show that theState Bank advance 
rate of interest had been revised, which rate was 
shown in Ex.P-21 to read as follows: 
“Consequent.upon the rise in Reserve Bank of 
India rate from 7% to 996 from 23rd July, 1974, 
as also the State Bank of India Advance Rate 
nowrevision to 12 1/2% the rate of interest on 
all types of advance in our Bank have been 
revised as per Annexure-I. Please note that the 
revised rates will come into force with retro- 
spective effect from the 23rd July, 1974.” 
We are not intending to quote any further from 
the judgment of the learned trial Judge or to go to 
any other discussion as to the rate of interest, for 
we shall presently notice that there is no evidence 
on record to show as to what is the rate of interest 
for which moneys were lent oradvanced by nation- 
alised banks in relation to commercial transac- ' 
tions at the relevant time except that a conces- 
sional rate of interest was stipulated for export 
oriented loans at the rate of 11 1/2% per cent and 
that there was nothing to ‘claim any higher rate of 


interest on any date prior to 5th July, 1975, for as 


noticed in the various passages of the judgment of 
the learned trial Judge extracted above, Ex.P-23 
dated 5.7.1975 could be applied only prospectively 
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and not retrospectively. In fact, the plaintiff/ 
respondent almost conceded this petition but i in 
the words of the learned trial J udge, 
"Though the plaintiff does not concede that ^ 
the rate of interest at- 1692 per cent is not 


applicable from 29.7.1974, if itis held that due . 
to the law of prospective operation of the ` 


notification, then it will apply only from the 
^ dateofthe issue of Ex.P-25. Then the plaintiff 
is entitled tó claim interest at the rate of : 


16 1/2 per cent atleast from 5th July, 1975." ~ 


7. In the above there.is one mistake noticed ‘by us us. 


that the rate higher than 11 1/2 per cent could be . 


claimed until Ex.P-23 became operational but on 
Ex.P-23 becoming operational, how the rate of 
interest at 16 1/2% was worked out would depend - 
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entirely upon theevidenceon such rateofinterest, - 


the rate that was applicable- to moneys lent or 
advance by nationalised banks in relation to 
commercial transactions. 


8. Learned counsel for the appellant has urged .. 


` thatit isa case of excessive rate of interest claimed 


by a nationalised bank and this Court should call os 


in aid the provisions of the Usurious Loans Act; 
‘1918 to mitigate the rigour of the loan transaction. : 
Our difficulty, however, in taking any aid from the 


said Act is created on account of a bench decision 


of this Court in the case of Indian Bank, Tiruvan- ` 


namalai v. Balasubramania Gurukkal, (1982)2 
M.L.J. 236, in which casea M Bench of this Coun has 
said, 


tion Act, 1949 is to consolidate and.amend the : 
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decided and determined in the light of the 
statutory provisions contained therein. In other _ 
-words, the provisions of the Usurious Loans . 
Act do not in'any manner 'control or regulate . 
^ the charging of rates of interest, but are ~ 
` intended merely to afford relief from a claimi- 
for excessive interest in cases where the trans- 
actionis considered to be substantially unfair. 
It is'obvious that the spheres of operation of 
these two enactments arevery different, in that . 
one is concerned with the control and regula- 
tion of the business of banking including the 
rate of interest on advances to be made by the 
banking companies; while the. other is intended 
to secure relief from excessive claims for inter- 
est sought to be enforced through Courts. On 
- a consideration of the diverse scope.of the 
. operation of the provisions 'of these enact- 
ments, we are of the view that the provisions of 
the BankingRegulation Act, 1949, alone regu- 
latethe rate of interest on advances by nation- 
alised banks and that there is no inconsistency ` 
‘between its provisions and the provisions of - 
the Usurious Loans Act. The contention of the 
learned counsel for tlie petitioner in this 
regard has, therefore, tobe negatived. Equally, 
~ the contention of the learned counsel for the. 
respondents that the provisions of the Usuri- 
ous Loans Act will prevail over the provisions 
- ofthe Banking Regulation Act, 1949, has ano 
to be rejected. 


“The avowed object of the Banking Regula- - - 9. A Bench of the Karnataka High Court, T 


- ever, in D.W.Gowüa v. Corporation Bank, A.LR. - 


Íaw relatirig to banking and thereunder provi- . 1983 Karn. 143, has expressed its inability to fol- 


- sion is made for the regulation and control by 


low the decision of this Court in the case of Indian 


the Reserve Bank of India of the carrying onof - Bank, Tiruvannamalai v. Balasubramania Guruk- : 
the business of banking by banking ¢ Companies kal, (1982)2 M.L. J. 238, saying that the relevant 
, including the rate of interest on-advances by circulars and directives of the Reserve Bank of 


Banks. Any contravention on the part of the 
banks to charge interest at the rates specified 
under Sec.21(2)(c) is made punishable under 


' Indiahavebeen brought to the notice ofthe Bench 
of this Court in the.case of Indian Bank, Tiruvan- 
namalai v. Balasubramania Gurukkal, (1982)2 — 


. Sec.46(4) of the Banking Regulation Act, 1949; — M.L.J. 238. In a later Judgment of this Court in 
the primary object of the Usurious Loans Act, ` Venkataramanan & Company v. Indian Overseas 


isto confera poweron court to afford relief to- 


a debtor, if the court has reason to believe that 
a particular transaction between the parties is : 
substantially unfair. No particular rate-of inter- 
est, as reasonable interest or excessive ‘interest, 


has been prescribed in the Usurious Loans Act 


and the reasonableness. or otherwise of the . 
rate of interest in any given case has tO be ` 


L 


Bank, (1989)2 L.W. 6, a Bench of this Court has ~ 
taken notice of the judgment of this Court in the 
Indian Bank, Tiruvannamalai v. Balasubramania 
Gurukkal, (1982)2 M.L.J. 238, as well as the judg- 
ment of the Karnataka High Court in the case of 
D.W.Gowda v. Corporation Bank, AIR 1983 Kam. 
143, and observed: - 

“Learned counsel appearing for the appellants 


` 


n 


In : SU 
drew our attention to a decision of D:W.Gowda 
. v. Corporation Bank, A.ILR. 1983 Karn. 143, 
where the identical question was considered by 
a Bench of thesaid court. The learned Judges, 
who decided that said case, referred to a deci- 
sion of this Court in Indian Bank, Tiruvanna- 
malai v. Balasubramania Gurukkal, (1982)2 
- M.L.J. 238. After elaborately considering the - 
entire matter, the Karnataka High Court ex- 
pressed their inability to follow the decision of 
this Court for the various reasons. According 
to them, all the relevant circulars and direc- 
tives of the Reserve Bank of India were not 
brought to the notice-of the said Court. Their:, 
attention was drawn to the circulars issued -by ` 
the Reserve Bank of India in 1972, 1974 and 
1976 and commanding all commercial banks 
including nationalised banks not to charge 
compound interést on agricultural loans. A 


particular reference was made to the circular . 


issued in Ref.DBOD. No.B.P.B.C.. 94/C; 453 
'(A) 76, dated 17.8.1976. Even otherwise, the 
‘learned Judges of the Karnataka High Court | 
were not inclined to ‘accept the soundness and 


' - tenability of the reasonings found in the said 


judgment of this Court. They did not agree . 
with the, principle declared therein to the. 
effect that the directives of the Réserve Bank ^ 
would constitute a special circumstance within 
the scope of the Explanation I to Sec.3(1) of 


the Usurious Loans Act. In this background, ~ 
an earnest, appeal was made: by the learned’ 


counsel -for the appellants that though this 
Bench is bound by the earlier decision of this 
Court, we may consider the question of refer- 
ringthe matter to a larger Bench..Even though: 
the matter may require a second look, we feel 
that it is not necessary at this stage-to make, 
such a reference, since on facts we find that a 
decision by a larger Bench on this point may - 
not be relevant to dispose. of the present — 
~- appeal.” ! * 
10. The instant case is one however iri n which the 


' court may take notice of the provisions in the. 


Banking Regulation Act, 1949 and the various 
circulars and orders issued by the Reserve Bank of. 
India and need not advert to the provisions of the 
Usurious Loans Act to hold that while there may 


. bea reasonable basis to hold that the defendants/ ` 


appellant was/is obliged to pay interest at 11 1/276 
the contracted rate of interest, by his conduct that 


t 
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has been found by the learned trial- Judge and 
which has not been seriously disputed before us, 
made himself liable to such rate of interest which - 


. was chargeable upon the loan advanced to him bj 


a nationalised- bank as if it was not an export | 
oriented loan. The plaintiff/respondent, however, 
cannot claim interest higliér than the rate noticed 
by us above which nationalised banks charged 


. oncommercial transactions. The plaintiff/respon- 


dent.had to establish such rate of interest, but 
it failed to do so. All that it has been able to 


- establish is the rate of 11 1/2 per cent chargeable 
on export oriented loan (concessional rate) and 


that there was an upward revision to 12 1/2 per 
cent . effective from 23.7.1974 with respect to 


. commercial transactions otherwise than export 


oriented loans. , 
11.Since we have taken the view that in theinstant á 
case there is no requirement to decide as to whether 
there is-any conflict between the provisions of 
Usurious Loans Act and the Banking Regulation 
Act, we are not inclined to make any attempt to ~ 
resolve the conflicting views of this court in-the 
case of Indian Bank, Tiruvannamalai v. Bala- 


` subramania Gurukkal, (1982)2 M.L.J. 238, and 


that of the Karnataka High Court in the case of 
D.W.Gowda v. Corporation Bank, ALR. 1983 Kam. 
143, and/or.to refer thecase toa larger Bench. We, 


- however, feel that the judgment of this Court in 
the case of Indian Bank, Tiruvannamalai v. Bala- 


? subramania Gurukkal, (1 982)2 M.L.J. 238, may ` 
require a second look but we do not say anything | 
beyond that. 


_ 12-Sec.34 of the Code of Civil Procedure provides | 


that insofar as the decree is for the payment of 
money, thecourt may, in the decree, order interest 


‘at such rate as the Court, deems reasonable to be 


paid on the principal sum adjusted, fromthe date 
of the suit to the date of the decree, in addition to 
any interest adjudged on such principal sum for 
any period prior to the institution of the suit, with 
further interest at such rate not exceeding six per 
cent as the Court deems reasonable on such prin- 
. cipal sum, from the date of the decree to the date | 
of payment, or to such earlier date as the court | 
thinks fit; Provided that where the liability in 
relation to the sum so adjudged iad arisen out of 
a commercial transaction, the rate of such further 
interest may exceed six per cent per annum, but 
shall not exceed the contractual rate of interest or| . 
where there is no contractual rate, the rate at 


~ - 
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which moneys are lent or advanced by national- 
isedbanks in relation to commercial transactions. 
13. It. is not in dispute that the instant transaction 


isa commercial transaction. It is also not disputed | 


that there hasbeena contractual rateon condition 
that the loan granted was for export ofsandalwood 
and other itemssuch as granites, rosewood, ebony, 
wood, etc., The defendant/appellant, however, 
disentitled himself as found by the learned trial 
Judge of any concessional rate of interest: He thus 
became liable as noticed by us above not. to the 
contractual rate of interest but the rate at which 
moneys were lent or advanced by nationalised 
banks in relation to commercial transactions at 
the relevant time. The concessional rate was 


11 1/2%. The rate applied to the commercial : 


transaction effective from 23rd July, 1974, was 
12 1/226. That rate however could not be applied 
to the transaction of the defendant/appellant on 
any date prior to Ex.P-23 that i$ to say 5.7.1975. 
Thus in our opinion, itis a fit case in which the rate 
of interest that may be allowed should be 11 1/2 
per cent from 29.7.1974 upto 5.7.1975 and there- 
after at the rate of 12:1/2 percent, the rate which 
the plaintifffrespondent was able to prove, 
applied to commercial transaction as per the cir- 
cular of the Reserve Bank of India. 
14. Thus we are satisfied that the plaintiff/respon- 
. dent is entitled to treat the transaction as any 
other commercial transaction and not export ori- 
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INTHE HIGH COURTOF JUDICATURE AT 


- 


peace: Srinivasan, J. 


30th January, 1992. 


C.R.P:No.3204 of 1991 

Annammal „Petitioner 
v. M 

R.Narasimhan , «Respondent. 


(A) Presidency Small Cause Courts Act (XV of 
1882), Sec.53 - Application for distress warrant 

under - Basis of provision for - Liability should be an 

admitted one - Person swearing affidavit under 
Section - Must state same truly." 

Sec.53 of the Presidency Small Cause Courts Act 

is a special provision enabling a landlord to claim 
arrears of rent by a summary process and records 
the same by the issue of a warrant under the 

circumstances set out in the section. It is clear on 
a bare perusal of the provisions of Sec.53 and 

Form A in the Third Schedule that the Act does 

notcontemplate any dispute being brought before 

the Court of Small ‘Causes for decision under the 

said provisions. The very basis of the provisions 

for application for distress warrant. is that the 
liability is an admitted one. Unless the liability is 


. undisputed, no application can be made under the 


ented loan and charge'the rate of interest which _ 


the nationalised banks were entitled to realize 
which the nationalised banks were entitled to 
realize in relation to commercial transactions on 
and from 5.7.1975 but not prior.to that date. The 
plaintiff/respondent has been able to prove that 


the rate of interest at 12 1/2 per cent effective from. ` 


29.7.1974 applied to the case of the appellant from 


5.7.1975 and not at the rate of 16 1/2 per cent for ` 


which there has been no evidence. 


15.In the result, the appeal is allowed in pat The 


suit is decreed for asum of Rs.91,350 with interest 
at the rate of 11 1/2 per cent per annum on and 
from 29.7.1974 upto 5.7.1975 and thereafter at the 
rate of 12 1/2 per cent per annum till date- of 
payment with proportionate costs. There shall 
however beno decree as to costs in the appeal and 
thé parties shall bear their respective costs in the 
appeal. 


| B.S. 


Appeal allowed in part. 


section to the court byany person. When he states 
on oath in the affidavit or solemnly affirms that 
the amount is justly due to him, the.enactment 
expects that he states the sametruly and that there 
is no element of falsehood therein. Thus a person 
who swears to an affidavit under Sec.53 of the Act 
that the respondent to the application is liable to 
pay a particular sum of money, it ought to be true 
for the purpose of maintaining the grant of relief 
to him. [Para 13]. . 
(B) Presidency Small Cause Courts Act (XV of 
1882), Sec.60 - Application under - Disposal by 
Registrar of Small Cause Court - Competency. 


There is a clear distinction between the provision 


in Sec.53 and Sec.60 of the Act. Under Sec.53 of 
the Act, the application could be considered by 
either the Judgé of the Court or the Registrar of ^ 
the court. But under Sec.60, it is only the Judge of 
the court who can dispose of the application. The 
Registrar has no jurisdiction to dispose of an 
application under Sec.60. For the purpose of 
administrative convenience, the application might 
j : 
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be’ presented in the office of the Registrar but 
orders should be passed on the application only by 
a Judge of the court. Thé significant omission to 
empower the Registrar under Sec.60 to dispose of 
the application should not be ignored and should 
never be forgotten. In this case, the Registrar of 
the Court óf Small Causes has taken upon himself 
the responsibility of disposing of the application 
under Sec.60 and dismissed the same on certain 
grounds. That order is clearly beyond the jurisdic- 
tion of the Registrar. On that ground itself, the 
order under revision deserves to be set aside. 

[Para 16] 
(C) Presidency Small Cause Courts Act (XV of 
1882), Secs.60 and 62 - Applications under - Dis- 
posal of - Procedure for - Instructions issued. 
If the procedure which is now followed in the 
Court of Small Causes is for the Registrar of that 
court to dispose of applications under Sec.60 of 
the Act, it is clearly illegal. He has no jurisdiction 
to decide those applications. The Section refers 
only to the Judge of the court and the Registrar is 
nowhere in the picture. Hence the Chief Judge of 
Court of Small Causes is directed hereby to see 
that the applications under Secs.60 and 62 of the 
Actshall be posted before a Judge ofthe court and 
be decided only by such Judge. They shall not, in 
any event, be disposed of by the Registrar. 

[Para 27] 
Cases referred to: 
Balkrishna v. Mohd.Ikbal, A.I.R. 1977 Guj. 160; 
Sadhanandham v. Leelavathy, (1988)1 L.W. 384; 
Shankar Kumar v. Ramachandran, 1979 T.L.N.J. 
40; M.R.Nataraja Naicker v. Kamatanial, I.L.R. 
1958 Mad. 913. 
K T.Palpandian, for Petitioner. 
R.Karuppan for K.N.Srinivasan, for Respondent. 
The Court made the following - : 
ORDER:- This revision petition is directed against 
an order of the Registrar of Court of Small Causes, 
Madras, dismissing an application filed by the 
petitioner herein under Sec.60 of the Presidency 
Small Cause Courts Act, 1882, for discharging a 
distress warrant dated 13.9.1991 issued on an 
application filed by the respondent herein in Dis- 
tress Application No.113 of 1991. The necessary 
facts for deciding this revision petition are as 
follows: TN ez 
2. The petitioner and the respondent entered into 
an agreement on 25.2.1982 under which the 
respondent agreed to sell a flat allotted to him by 


the Tamil Nadu Housing Board and situated in 
the First Floor in 5th Avenue, Anna Nagar, Madras- 
40, Under that agreement, the petitioner was to 
paya sum of Rs.1,75,000 assale consideration and 
paid a sum of Rs.40,000 by way of advance. The 
agreement fixed the time for payment of thé bal- 
ance in stages. Under Clause (11) of the Agree- 
ment itis provided that till the date of execution of 
the deed of sale by the respondent in favour of the 
petitioner, the petitioner will be treated as a ten- 
ant and she shall pay a monthly rent of Rs.600 


.excluding the charges for amenities. On 14.7.1982, 


the respondent issued a receipt to the petitioner's 
daughter Mrs.K.V.Sudha for a sum of Rs.2,000 
stating that it represented the rental advance for 
June, July, August, September and October, 1982, 
for the said premises. It was also provided in the 
receipt that if the sale deed gets registered in 
favour of the petitioner herein before October, 
1982, the respondent would return therent for the 
period from the date of registration to October, 
1982. : 

3. The petitioner filed C.S.No.73 of 1983 on the 
file of the Original side of this Court for specific 
performance of the agreement for sale. One of the 
prayers in the plaint is for a declaration that the 
petitioner is not liable to pay any amount by way of 
rent to the respondent in respect of the said flat by 
way of rental on and from 7.10. 1982. The respon- 
dent filed a suit in the City Civil Court, Madras, for 
recovery of possession with arrears of rent and 
damages for use arid occupation. That suit was 
transferred to the file of this Court and numbered 
as C.S.No.487 of 1985. Both the suits were tricd 
together and disposed of by a common judgment. 
A decree for specific performance was granted 
in, favour of the petitioner herein and she was 
directed to deposit the balance of sale considera- 
tion in a sum of Rs.1,09,000 within 60 days from 
the dateofthe decree. The prayer ofthe petitioner 
for declaration thatshe is not liable to pay the rent 
on and from 7.10.1982 was negatived. It was held 
that the petitioner would be liable to pay rent as 
the relationship of landlord and tenant continued 
to exist till the execution of the sale deed in favour ' 
of the petitioner. The other suit filed by the 
respondent was dismissed. The judgment was 
rendered on 9.4.1991. 


` 4. Itis not in dispute that during the pendency o! 


the suits, orders were passed by this Court direct- 
ing the petitioner herein to deposit a sum of 
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: Rs.15,000 and deposit a sum of Rs.600 every month 


from October, 1986 representing the rent for the 
building. Accordingly, the petitioner deposited 
the sum of Rs.15,000 and Rs.600 every month till 
April, 1991, when thesuits were disposed of. Thus, 
a total sum of Rs.48,000 was deposited by thé 
petitioner. It is not in dispute that the amount had 
been withdrawn by the respondent as and when 
the deposits were made. 

5. By the judgment, this Court decided that the 
rent payable by the petitioner was only Rs.400 per 
mensem and not Rs.600 as contended by the 
respondent. The court relied on the receipt issued 
by the respondent on 14.7.1982 to the petitioner's 
daughter to which I have made reference already. 


' The court held that from 14.7.1982 the rent was 


reduced to Rs.400 from Rs. 600 per mensem. The 
court also held that the petitioner having depos- 
ited at the rate of Rs.600 per mensem in court was . 


- not liable to pay any,amount by way of arrears of 


rentas the rent was only Rs.400 per mensem as 
decided by it. 

6. On 16.7. 1991, the petitioner through her coun- 
selsenta letter to the respondent to theeffect that 
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the respondent was liable to y refund thesame. The 

létter made a reference to an application filed by 

the petitioner in court for an order to-direct the 

respondent to refund the said amount. However, 
-the letter added the following: 

“For the present assuming the rent is liable to 

_ be paid you are called upon to adjust a sum of 

Rs.400 each-month against the rent payable 

from April, 1991 from and out of the said sum. 

As you have stated that you have filed an 


appeal, this matter also can be placed before i 


the Appellate Court. For the present it isstated _ 


that my client calls on you to acjust the rental 
payment as mentioned above." 


7. It appears that there was a reply by the respon- ) 


dent on 19.7.1991 raising certain contentions. A 
rejoinder was issued by the petitioner’s counselon 


23.7.1991 in which the particulars about theclaim - 
for the sum of Rs.7,600 were given. The relevant - 


portion of the rejoinder reads thus: 
“You have asked for particulars about the 


claim for a sum of Rs.7,600. The following are . 


the particulars. As per the order of court 


the payments were made in the following 





l there was an over-payment of Rs.7,600 and that manner. > - 

1986 Septembér f Rs. 15,000.00 
October, 1986 to December, 1986 for 3 months. Rs. 1,800.00 
January, 1987 to December, 1990 for 48 months.. - Rs.28,000.00 
January, 1991 to April, 1991 for 4 months. Rs.. 2,400.00 

Total Rs.48,000.00 
As per the judgment rendered 7 i i 
by the court the rent payable 3 
is at Rs.400 per month. Rs.40,400.00 

Balance Rs. 7,600.00 


Once again, the respondent was called upon to 
adjust the amount as against the monthly rent 
payable, if any. No doubt a contention was put 
forward in the letters by the petitioner that she was 


. notliable to pay rent after the jud pmpn delivered 


[3 


by this Court. 

8. The respondent issued a nótice on 7. 9.1991 to 
the petitioner that he will be taking distress pro- 
ceedings against the petitioner as she has commit- 
ted wilful defauit in payment of rental dues. After 
making a reference to a petition for eviction filed 
under the provisions of the Tamil Nadu Buildings - 
(Leaseand Rent Control) Act, which was pending 


as R.C.O.P.Nc.2195 of 1986, the respondent stated 
that in obedience to the order of this Court the 
petitioner had remitted Rs.600 every month into 
court but stopped remitting the same from April 
onwards. Hence, the petitioner was called upon to 
pay a sum of Rs.3,000 being rent for 5 months at 


the rate of Rs.600 per month from April, 1991.to . 


August, 1991. The respondent added that if she 


failed to comply with the notice, distress proceed- - 


ings will be taken against her. The notice beats the 
date 7th September, 1991. That day happens to be 
a Saturday. It is seen that the notice was sent by 
Registered Post with Acknowledgment Due. Hence 


1 


v 
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the notice would have reached the petitioner at 
~the earliest only on 9.9.1991 as 8.9.1991 happened 
to be a Sunday. The notice does not fix any time 
limit for payment of Rs.3,000. The respondent 
filed Distress Application No.113 of 1991 on 
11.9.1991 without waiting for any reply from the 


. petitioner. The application was ordered and dis- 


tress warrant was issued on 13.9.1991. Whenitwas . 
taken to the petitioner by the bailiff, she gave a 
sum of Rs.3,004.50 to the bailiff ‘under protest’. 
The amount was-deposited in court by the bailiff. 
9. The petitioner filed M.P.Nos.584 to 586 0f 1991. . 
for excusing the delay in filing the application for 


` discharge of the distress warrant, for retention of 


the money recovered from her in court and for 
discharge of the distress warrant. ‘The respondent 
filed M.P.No.575 of 1991 for payment of the amount 
tohim. The Registrar of the Court of Small Causes 
passed an order on 11.10.1991 dismissing the 
application for rétention of the amount in court 
and the discharge of distress warrant by two sepa- 
rate orders. In the order dismissing the applica- 
tion for retention of the amount in court, the 
Registrar observed that the remedy of the peti- 
tioner is onlyto file a separate suit for recovery,of 
the excess amount paid to the respondent even if. 
there is any dispute as regards the rent payable fòr 
the premises. In the other order, the Registrar 
held that the liability of the petitioner to pay rent 
was not in dispute as this Court had held that the > 
relationship of landlord and tenant continued till. 

the execution of the sale deed. He also observed 


that no doubt this Court had referred to the rentas ` 


Rs.400 per mensem; but, looking into all the circum- 
stances, there was no justification for discharging 
. the distress warrant”. Consequently, theamount 
was paid out to-the respondent by the court. 
Aggrieved by theorder dismissing the application 
for discharge of the distress warrant,: the peti- 
tioner has filed this revision petition. 
10. It is argued that the Registrar of the Court of 
Small Caüses had no jurisdiction to dispose of the 
application filed by the petitioner under Sec.60 of 
the Presidency Small Cause Courts Act, 1882- 
(hereinafter referred to as ‘the Act’). It is also“ 
argued that the rent having been found by this" 
Court to be Rs.400 per mensem, it is hot open to ` 
the respondent to file an application. for distress 
on the footing that the rent was Rs.600 per mensem. - 
Hence the issue of distress warrant was illegal and 
consequently, the warrant should be discharged 
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and the application for the issue of warrant should 
be dismissed in toto. Thirdly it is contended that 
even assuming that there is a dispute between the 
petitioner and the respondent as to the quantum 


of rent, the Registrar had no jurisdiction in an. 
application under Sec.53 of the Act to decide the ^ 


matter and on that ground, he ought. to have 
rejected the application. Lastly it is argued that it 
is a malicious abuse of process of court by the 
respondent inasmuch as he hàd approached the 
court-for the issue of distress warrant after the 
exchange.of notices in July, 1991, referred to ẹar- 
lier. -~ 

11. Per contra, it is contended by learned-counsel 


for the réspondent that he has filed an appeal ~ 
-- against the judgment in the suits and the decision 


of the court has not yet become final. According to 
learned counsel for the respondent, the matter 


not having attained finality, he had been bona fide 
believing that he was entitled to claim rent at the” 


agreed rate of Rs.600 per mensem. It is.also con- 
tended that, if an account is taken, the petitioner 
would be found liable to pay some moréamount to 
the respondent and in those circumstances, there 
is no error in the issue of a distress warrant. It is 
further contended that this Court should not inter- 
fere with the issue of distress warrant in the inter- 


- est of justice as the petitioner owes some more 


amount to the respondent. 


12. In the course of arguments it was pointed out 


by learned counsel for the petitioner that, pursu- 
ant to the decree in the suits, a sale deed has been 
‘executed by the court on 20.9.1991 in favour of the 


petitioner and that, even if she had been liable to, 


pay rent to the respondent, that liability came to 


_ an énd on 20.9.1991 as per the judgment. Learned 
counsel for the respondent contended that his. 


client was not aware of the execution of the sale 


deed and he was bona fide believing that he could ' 


file an application for the issue of a distress war- 
rant. At any rate, according to him, the arrears. 
claimed in the distress warrant. related to the 
period ending with August,’1991 and the execu- 
tion of the sale deed in favour of the petitioner 
would not affect the issue of the warrant. 

13. Before considering the respective contentions 


of the parties, it is necessary to refer to the provi- : 


sions in the Act. Sec.53 of the Act is a special 
provision enabling a landlord to claim arrears of 
rent byasummary process and recover thesame by 
the issue ofa warrant under the circumstances set 


Dj 
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| out in the section. The section reads thus: , 
* Any person claiming tobe entitled to arrears 
of rent of any house or premises to which this . 
Chapter extends, or his duly constituted attor- 
. ney, may apply to any Judge of the Small Cause 
Court, or to the Registrar of the Small Causes 


Court, for such warrant as is. hereinafter men- - 


tioned. 
» . The application Shall be "supported ie an 
affidavit or affirmation to the effect of the form 
: (marked -A) in the third schedule hereto 
.annexed ^. 
Form A in the Third Schedule enjoins the appli- 
cant to affirm and state that the respondent in the © 


application is justly indebted to the applicant in a” 


particular sum for arrears of rent of the house and 
premises described thereinrelating to a particular 
period. It is clear on a bare perusal of the two 
provisions that the Act does not contemplate any 
dispute being brought before the Court of Smail 


Causes for decision under the said provisions. The- 


very basis of the provisions for-application for 
distress warrant is that the liability is an admitted 
one. Unless the liability is undisputed, no applica- 
tion can be made under the section to the court by 
any person. When hestates on oath in the affidavit 
orsolemnlyaffirms that the amountis justly due to 
him, the enactment expects that hestates thesame _ 
truly and that there is no element of falsehood 
therein. Thus a person-who swars to an affidavit 
under Sec.53 of the Act that the respondent to the 
application is liable to pay.a particular sum of 
money, it ought to be true for. the purpose of 
maintaining the grant of relief to him. " 

14. No doubt the procedure prescribed does not 
warrant issue of notice at that time to the respon- 
dent and an enquiry. That again shows that the 
court acts on thestatements made in the affidavit 


of the applicant and grants him relief initially * 


without giving an opportunity to the respondent 
, to contest the same. As and when the warrant is 
served on the respondent and he chooses to 
dispute the correctness of the statement contained 
in the affidavit filed by the appellant, the matter 
should be enquired into by the court only to find 
out whether there is an admitted liability or not. 
., 15. Sec.60 of the Act provides for an applicationto 
discharge or suspend the warrant. Under the sec- 
tion, the respondent is entitled to apply within 5 
days from the seizure of the goods under the 
warrant to anyJ uage of the court to discharge or 
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suspend the warrant or release the distrained 
article. The Judge is enabled to discharge or 
suspend the warrant upon such terms as he thinks 
fit ' - 

16. There is a clear distinction between the provi-| + 
sion in Sec.53 and Sec.60 of the Act. Under Sec.53 
ofthe Act, the application could be considered by 
either the Judge of the court or the Registrar of 
the court. But, under Sec.60 it is only the Judge of 
the court who can dispose of the application. The 
Registrar has no. jurisdiction to dispose of an 
application under Sec.60. For the purpose of 
administrative convenience the application might 
be presented. in.the office of the Registrar but 
orders should be passed on the application only by 
a Judge of the court. The significant omission to 
empower the Registrar under Sec.60 to dispose of 
the application should not be ignored and should 
never be forgotten. In this case, the Registrar of 
the Court of Small Causes has taken upon himself 
the responsibility of disposing of the application 


‘under Sec.60 and dismissed the same on certain 


grounds. That order is clearly beyond the jurisdic- 
tion of the Registrar. He ought not to have dis- 
posed of the application. He ought to have placed 
the matter before a Judge of the court who could - 
have disposed of the same. On that ground itself, 

the order under revision deserves to be set aside. 

This proposition has been clearly laid down by a.. 
Division Bench of, the Gujarat High Court in : 
Balkrishna.v. Mohd. Ikbal, A.I.R. 1977 Guj, 160. 


‘The relevant passage in the judgment is found in 


paragraph 6 of the judgment which reads thus: 

- “Inour opinion, the Registrar has no jurisdic- 
. tionto modify the distresswarrant because the 
modification ofa distress warrant presupposes 
a contest between the parties and determina- 
- tion by him. He has no jurisdiction to decide 
the contest between the parties. Rule 8(c) of 
the Ahmedabad Small Cause Court Rules, 
1961 empowers the Registrar to hear and dis- 
pose of applications for issue of distress war- 
, Tants made under Sec.53 of the Act, No section 
` empowers him to decide the contest between 
the parties with a view to modifying the distress 
: warrant. So far as discharge of an illegal dis- 
tress warrant is concerned it is governed by 
Sec.60 of the Act. Now, Sec.53 deals with an 

- application for distress warrant and Sec.54° 
deals with issue of distress warrant. Both these 
. Sections empower the Judge of a Small Cause 


ms 


e 


m`’ 


yë 


Courtorits Registrar to exercise powers there- 
under. It isin that context that Sec.8(c).of the 
Ahmedabad Small Cause Court Rules., 1961 


- has been made. When Rule 8(c) provides that: 


“the Registrar shall-have power: to hear and’ 
dispose of.......applications for issue of distress 
warrants” it only means that the Registrar can 
exercise power under Sec.53 or Sec.54 of the 


. . Act. It does not enable him to exercise.power 
under Sec.60 which requires an application to - 


‘be made only to a Judge of the Court of Small- 
Causes. In other words, whereas, Secs.53 and 


-. 54confer power both on a Judge as well as the, 
- Registrar, Séc.60 confers power only upon the 


Judge. Therefore, if. an .application for dis- 
charge of a distress warrant which the tenant 
alleges to be illegal or unlawful is.to be made, 


. it must be made to a Judge. That it should be 


^madé to a Judge and not to the Registrar is. 
otherwise also in conformity. with the prin- 
ciples governing administration of Justice by , 
the Court of Small Causes which.do not con- 


` template the decision or adjudication of a-dis- 


pute or a defended action by the Registrar. 
except where he has been expressly authorised 
to decide such actions. Im the instant case, 
therefore, when the tenant made an applica- 
tion for discharging the distress warrant, it 
Ought to-have been tried and decided by a 
Judge and not by the Registrar. The Registrar 
was, therefore, in error in assuming the j mis 


. diction to decide it.” 


_ 17. In Sadhanandham v. Leelavathy, (1 988)1 L. W. 
384, K.M.Natarajan, J., took the same view after 
referring-to the Judgment of the Gujarat High 

. Court. The learned Judge observed as follows: 


- “The above conclusion has been reached in 


view of theopinion ofthe Division Bench that 
the Registrar has no jurisdiction to modify the 


- "distress Warrant, because the modification of 


distress. warrant. presupposes .a .contest 


. between the- parties and determination by 


him, and he has no jurisdiction to decide the . 
coníest between the parties. Further, rio sec- 
tion empówers: him to decide the contest 
between the parties with a view to modifying 


"the distress warrant. Sec.62 of 1 the Small Cause 


ot 


Courts Act also refers only toa | ‘Judge’ who is . 
competent to award such compensation byway- 
of damages to the applicant: It is nodoubttrue 

: that a wrongful-distraint is actionable at law.” 


Ld 


Annammal v. Narasimhán (Srinivasan, J. ) ] : 27 


18. [have no hesitation to hold that the Registrar’: 
of the Court of Small Causes had no jurisdiction to . 
dispose of the application filed by the petitioner 
herein under Sec.60 of the: Act. I have -already 
referred to the fact that this Court held in the suits 


. thatthe rent payable was only Rs.400 per mensem 


from 14. /.1982. If the respondent was-aggrieved 
thereby, the remedy was only to file an appeal and 
he has already filed an appeal. After the judgment 
was rendered.by this Court, being fully aware of. 
the same, it is not open to the respondent to 
approach the Court ofSmall Causes withan appli- 
cation under Sec.53 for issue of distress warrant 
stating that therent payable is Rs.600 per mensem 
and on that basis claiming a sum of Rs.3,000 for 
five months from the petitioner. The respondent 


- has in his application under Sec.53 referred to the 


result of the suit for specific performance. In 
fact,he has relied on that part of the judgment 
whereby the- contention of the, petitioner that 
there was no relationship óf landlord and tenant. / 
after 7.10.1982 was negatived. He makes an 
express reference to the declaration contained in 
the judgment that the relationship of landlord and - 
tenant will continue till the execution of the sale 
deed in favour of the petitioner. After doing so, 
the respondent proceeds to state. that the rent 
payable by the petitioner is Rs.600 per mensem 
anda sum of Rs.3,000 is due/for five months from 
April, 1991 to August, 1991. The respondent has 
also made a reference to the interlocutory orders 
passed during the pendency of the. suit in pursu- 
ance of which amounts were deposited by the 
petitioner incourt towards the rent. Significantly, 
there is no reference whatever in the application 
to the notices exchanged between the parties in 


"July, 1991. I have already referred to the circum- 


stances that in the two notices dated 16.7.1991 and 
23.7.1991 the petitioner, had clearly-called upon 
the respondent to adjust the rent of Rs.400.pay- 
able to him as. against the sum of Rs.7,600 which, 
accordingto the petitioner, was in the hands of the 
respondent representing éxcess payment. Even 
assuming that the respondent does not admit that 
there was an excess payment of Rs.7,600 to him by 
the petitioner, it is only a matter in dispute and it 
is not open jo the respondent to approach the 
Court of Small Causes as if there is‘an admitted 
liability to paya sum of Rs: 3,000 for five months at 
therateofRs.600 per mensem. Unless the liability 


. isadmittedand there is no disputeabout.thesame, 
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an application under Sec.53 is not maintainable. enable him to go before a Subordinate Court and 
- 19. The respondent is certainly guilty of suppres- contend that the rent is Rs.600 and not Rs.400as ` - 
sion of the relevant facts. He ought to have dis- - found by this Court. Even assuming that there is a 
closed in the application under Sec.53 of the Act, dispute whether it is bona fide or mala fide, that 
theexchangeof notices in July, | 1991: Hisfailureto. — itself is sufficient.to throw out the application 
make a reference to the notices while applyingfor under Sec.53 of the-Act. When according to the : 
_ issue of distress warrant shows that he has abüsed ` respondent there is a dispute as to the quantum of 
the process of court. Particularly, when this Court rent, ne ought not 10 have approached the Court 
had decided that the rent payable was onlyRs.400 of Small Causes for issue of distress-warrant. His 
per mensem, it was‘not open to the respondent to remedy wasonlyto approach the Appellate Bench 
claim Rs.600 per mensem in a court subordinate as suggested by the petitioner in her notices dated 
to this Court. In this connection, my attention is” 16.7.1991 and 23.7.1991. Even if the contention of 
drawn toa passage in the common counter affida- learned counsel for the respondent that the peti-- 
vit filed by the respondent in M.P.Nos.584 to 586 tioner is still liable to-pay some:amount to the . 
of 1991. In, paragraph 6 of the- said counter, itis respondent is correct, that will. nof enable the - 
stated as follows: - -~ respondent to apply under Sec.53 for issue of ` 
"Referring to the-averments contáinedi in para distress warrant. At my instance a statement of 
. 4of the Affidavit under reply, I humbly state calculation is filed before me by the respondent. 
that it is not for the High Court of Madras,to As per that statement, a sum of Rs.1,266 is due by 
fix the rent at Rs.400 while the actual rent that. the petitioner to the respondent as on 20.9.1991. 
- shouldbe paid by the tenantisRs.600andatno Even that statement shows that the claim for 
point of time, the High Court can clothe itself  Rs.3,000 in the distress warrant is unsustainable. - ` 
. and reduce itself to the level ofa Rent Con- ^ It has been held repeatedly by our courts that - 
~ trol Court, which alone has ‘got jurisdiction distress. warrants cannot be sought s anything 
and,competency to fix thé rent in proper pro- other than admitted rent. 

“ceedings.” 22. In S.Shankar Kumar v. Rhan 1979 
20. Ihave no doubt thatthe respondenti is guilty of T.L.N.J. 40, Chief Justice Ramaprasada Rao had — 
contempt of this Court when he signed the counter — occasion: to consider the provisions of Sec.53 of - 
affidavit containing ‘the above passage. I would ^ the Act. He held.that the word ‘rent’ used in the 
have-certainly initiated'proceedings against him, — section would not include ‘amenities’ qheleamed 
but forthe fact that he as been acting under legal Judge observed as follows: 


advice and the.real culprit. is not himself but ` “Rightly, therefore, an objection was taken by. 
somebody else who has been misleading him by . tlie petitioner-tenant that as: Sec.53 of the 
- givingwrong advice. There is no necessity to point Presidency Small Cause Courts Act would only 
~ Out that this Court did not fix fair rent or reduce apply to à case for the application and issue of 
therent from the agreed rent. This Court found, as distraint warrant in cases where the entitle- - 
a fact, that the parties had agreedtoareducedrent ^. ment of the claimant relates to arrears of rent 
from a particular date, ie., from.14:7.1982. That simpliciter, and as in the present application, 
conclusion was arrived at on the basis.of the evi- ^ the respondent claimed such an issue of war. - 
dence on record and the same can be disturbed <- rantnot only for rent in the popular sense but 
only by an appellate court and it cannot be can- ': also for incidental charges:also such as ameni- - 
vassed before the Court of Small Causes. It i isvery - ties etc., Sec.53 of the Act cannot be invoked. 
unfortunate that such passages are put in: the The Small Cause Court Registrar held other- .- 
mouth of a client and,the`person who is really wise. Hence, these revision petitions." . 
guilty of drafting the counter affidavit on. nihoee __ -I agree with Miss.Bakula. appearing for the 
lines escapes punishment. - > - _ petitioner that this is a case in which law should 
21. I.do not agree with learned counsel for the be understood in its strictest sense as it is a 
respondent that there is.a bona fide disputeas to ` peculiar. provision available to’ the City in 
the quantum of rent inasmuch as he has filed'an ^ ~.. favour of the landlord and it should not be ; 
appeal against the judgment of- this Court.. The , -. -taken-undue advantage of by the landlords if ` 


mere’ fact.that he has filed -an appeal will. not | Ls - Strictly ‘the text and the intendment of the — 


II]. i * i Annammal v. Narasimhan (Srinivasan, J. ) x 


provision is not invókable i ina given circum- 

: stances. Admittedly in this case, the distraint 
warrant is sought for from the Small Cause 
Court Registrar under. Sec.53 of. the Presi- 

- dency Small Cause Courts Act on the ground 


cs 39 
tion forcancelling thé distress warrant” is inexpli- 


cable. I am unable to follow the reasoning of the 
Registrar. Once he finds that the amount claimed 


in the application for issue of distress warrant is in^ 


excess of what the High Court has found as rent, he 


that the petitioner-ténantis not onlyinarrears - ought to have cancelled the warrant-if hé had 


ofthe rent but also charges for amenities. Such 


- consolidation and integration of the claim is. 


not provided for under the Act. The Act only 
speaks of an application for.the issue of dis- 
tress warrant for recovery of rent alone. If any 
other claim is included in it and a distress 
warrant is sought for even for such a consoli- , 
dated amount which could not be recovered’ 
under the provisions of the said Act, as stated 
above, then it follows that such an application 
is not maintainable in law." ; 

23. In Sadhanantham v. Léelavathy, ü 988)1 L.W. 


' 


, 


384, to which I have. already made a reference, , 
K.M. ‘Natarajan, J.; has reiterated the same posi- , 


tion in the following words, - 
“It is clear from the above decision thatiif the 
court finds that-the distress was levied for. an 
excess amount, the only course open to- the 
court is to discharge the distress warrant in its 
entirety on the'ground of illegality under 


-Sec.60 of the. Act. Thus it is clear that the 


proceedings under Chapter VIII of the Act are 
sui generis andare of the nature ofan execution 
proceedings to recover arrears of rent on-ac- 
_cepted facts. Further, under Chapter VIII-of 
_the Act, the court does not adjudicate uponthe 
liability to pay. rent nor on the question of rent ` 
payable. If these are disputed the court ceases ` 

." to have jurisdiction over the matter." i, 
24. Thus, there is no doubt whatever that the order 
passed by the Registrar, Court of Small Causes, is 


unsustainable. It is very strange that the Registrar 


who,was provided with a copy of the judgment of 
this Court did not read the relevant parts thereof 
before passing order in question. When the peti- 
tioner had referred; in the affidavit filed in support 
of her applications; to the relevant portions of the 
judgment, the Registrar ought to have looked into 
the judgment himself and ascertained-the correct 
position. In the order dismissing the application 
for discharge of the distress warrant be has chosen 
to state that this.court had réferred to the rent as 
Rs.400 at page-147 of Ex.P-1 (judgment of this 
Court)..The last sentence that “on taking into. 
account ali thecircumstances, there is no justifica- 


jurisdiction to deal with the application under 
Sec.60 ofthe Act. As pointed out earlier, he ought 
to have placed the matter before a Judge. But he 
has chosen to dispose of the application himself 
which he should have done at least in accordance 
with law on thesubject. In theorder passed by him, 
very curiously hestates that the only remedy of the 
petitioner is to file aseparate suit. That means, the 
Registrar accepts that what is collected by the 
respondent i is in excess of what is due to him. Ifthat 
is so, the Registrar should automatically have 
cancelled the warrant or discharged the same. 

25. Learned counsel for the respondent places 
reliance on the judgment in M.R. Nataraja Naicker 
v. Kamalammal, LL.R. 1958 Mad. 913.. In that 
case, an application was filed by the learned under 
Sec.41 of the act for eviction on the ground that 
the tenant had defaulted in payment of rent for 
two consecutive months which'amounted to the 
breachofaconditionin the lease deed executed by 
“the tenant. A plea was raised by the tenant that the 
case of the landlord being based on alleged forfei- 
ture of the léase, the court had no jurisdiction as 
the question involved related to title to immov- 


'able property and adjudication was barred by the” 


¿provisions of Chapter VII of the Act. Justice 
Ramachandra Ayyar (as he then was), overruled 
thesameand held that the termination of tenancy 
based upon the landlord taking ‘advantage of the 
‘forfeiture clause came'within Sec.41'of the Act 
and the court had jurisdiction to decide the ques- 
tion. It was held that the fact that the defence 
raised the question of title to the property in that 
the tenancy had not been validly terminated did 


not oust the jurisdiction of the court which was , 


bound to decide the question under the provisions + 


of Chapter VII of the Act. 

26. That judgment has no relevance whatever to 
the present case. I am unable to appreciate-how it 
helps the respondent herein. What is stated above 


is sufficient‘to set aside the order passed by the . 


Registrar of Court of Small Causes. Hence, the 
Civil Revision Petition is allowed with costs and 


"the order of the Registrar of Court of Small Causes, 
Madras, is set aside: The Distress Warrant issued s 
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in Distress No.113 of 1991 is-discharged. The 
natural consequence will be for the respondent to 
deposit the amount realised by him ii court. Learned 
counsel.for the respondent submits that the 
respondent would deposit the money in six weeks. 
Hence, the respondent is granted six weeks time 
for dépositing the amount in-the Court of Small 
Causes, Madras. Counsel's fee Rs.750. : 

27. Before, parting with the case it is necessary for 
me to make the following observations regarding 
the procedure which should be followed in the 
Court of Small Causes, Madras, in disposing of 
applications under Sec.60 of the Presidency Small 
Cause Courts Act, 1882: The judgment in Sadha- 
nantham v. Leelavathy, (1988)1 .L.W. 384, was 
delivered on 10th September, 1987 and reported 
in the Law Weekly dated 9th and 16th April, 1988. 
Inspite of that, ds late as in October, 1991, the 
Registrar of the Court of Small Causes, Madras, 
has chosen to decide an application under Sec.60 


- |of the Act. If the procedure which is now followed 
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"Present:- Venkataswami and Abdul Hadi, JJ. 


in thé Court of Small Causes is for thé Registrar of 
that court to dispose of applications under Sec.60 


' Jof the Act, it is Clearly illegal. He has no jurisdic- 
tion to decide those applications.- The section - 


refers Only to the Judge of the court and the 
Registrar is nowhere in the picture. Hence, the 
Chief Judge ‘of Court of Small Causes is directed 
hereby to see that thé applications under Secs.60 


and 62 of the Act shall be posted before a Judge of . 


the Courtand be decided only bySuch Judge. They 
Shall not, in any event, be disposed of by the 
ReESUAr, rz 

Petition allowed. 
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C.M.A.No.259 of 1985 E Ist October, 1991. 
National AAR Company Lid. «Appellant 
Ramachandranan and others ` Respondents 
(A ) Motor Vehicles Act (IV of 1 939), Sec. 110 - 
Claims Tribunal - Award of coiipensation for motor, 
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accidents - Liability of insurance companyrestricted 
to Rs.50,000 as per policy - Tribunal cannot award 
compensation in excess of the amount specified, 

' against insurance company. . [Paras 3 and 6] 
(B) Motor Vehicles Act (IV of 1939), Sec.110-D - 
Civil Procedure Code (V of 1908); O.41, Rule 33 - 
Award of-compensation by Claims Tribunal - . 
"Appeal by insurance company alone - No appeal or 
cross-objection filed ‘by owner of vehicle against 
quantum of compensation - Owner cannot invoke 
O.41, Rule 33, C.P.C., for reducing the compensa- 
tion awarded against him. * [Para 5] 

. Cases referred to: ^ `- : 
Manjula Devi Bhuta and another v. Manian Raha 
and others, 1968 A.C.J. 1; Assam Corporation v. 
Binu Rani, A.I.R. 1975 Gauhati 3; R.Govindarajulu 
v. S.Dharman, 1986/A.C.J. 178 (Mad.); Choudhary 
Sahü v. State of Bihar/A.I.R. 1982 S.C. 98: (1 982)1 
S.C.C. 238; Nirmala Bala Ghose v. Balai Chand 
Ghose, A.LR. 1965 S.C. 1874. ~ 
N.Rosi Naidu, for Appellant. . 

Peppin Fernando, for Respondent Nos.1 to 8. 
R.Madana Gopal, for Respondent No.10. 

The Judgment of the Court was delivered by 
Abdul Hadi, J.:- 'This civil miscellaneous appeal by- - 
the insurance company is against the Award of 
Rs.1,28,000 granted by the Motor Accidents Claims 
Tribunal below in respect.of the motor accident, 

, Which took place on 3.9.1982 and which resulted 

in the death of-one Prithivirajan, whose legal 

representatives are me claimants- respondents 1 

to 8. 

2 The learned counsel for theappellant insurance 

‘company submits that he is not attacking the 

finding of the tribunal below regarding the negli-, 

gence of the 1st respondent-driver of the offend- . 

ing vehicle or the other finding regarding the 

quantum of compensation granted. But, his only 
contention is-that the liability of the appellant 

insurance company is restricted to Rs.50,000 as. . 


i 


- per the policy and that this aspect has not been 


considered at all by the Tribunal below. In fact this 
very appeal is only with reference to the quantum 
of Award granted in: excess of the’ above said 
Rs.50,000. 
3. We also perused the Bois and we aiio find that ~ 
thé contention of the insurance company must be 

. upheld. The Tribunal below has not considered 
this aspect at all, and has made all the respondents _ 
1'to 3 liable for the above said entire sum of” 
Rs.1;28,000. The learned counsel for the 10th 


Wo 


' respondent; the owner of the-offending vehicle 
also could not dispute the legal position that the 
insurance, company is liable in the E case 
only to the extent-of Rs.50,000. - 


4. But, all that he contends is that the compensa- ; 


tion awarded is excessive and should be reduced. 
‘But, he has not preferred any appeal Or cross- 
objection: against "the: Award of Rs.1,28,000. 
However, he conterids that O.41, Rule 33, C.P.C. 
is applicable to the proceedings before the claims 
tribunal also and hence the appellate court could 
give the-abovesaid relief of reduction of compen- 
sation as claimed by him. In support of this con- 
tention he also relied on the decisions in Manjula 
Devi Bhuta and others v. Manjusri Raha and others, 
1968 A.C.J.1, and Assam Corporation v. Binu Rani, 
A.LR. 1975 Gauhati'3. No doubt, in those two 
decisions, the question was whether O.41, Rule 
33, C:P.C. was applicable to Motor Accidents 
Claims Tribunal Cases. Cértainly O.41 Rule 33, 
C.P.C. is applicable to the'claims Tribunal cases. 
In fact, once the matter comes before this Court in 
appeal from the tribunal, C.P.C. would be appli- 
cable just like any other first appeal, which comes 
before this Court (vide: R.Govindarajulu - v. 
‘ §.Dharman, 1986 A.C.J. 178 Mad.(D.B:). But the 
question here is how far O.41, Rule 33, C.P.C. can 
be invoked by the 10th respondent-owner for 
reducing the compensation already granted. Such 
an interpretation cannot be put to O.41, Rule 33, 
C.P.C. In interpreting O.41, Rule 33, C.P.C., the 
Supreme Court in Choudhary Sahu:v: State of 
Bihar, A.I.R. 1982 S.C. 98: (1982)1 S.C.C. 238, 
quoted the following passage from its earlier deci- 
.sion reported in Nirmala Bala Ghose v. Balai 
Chand Ghose, A..R. 1965 S.C. 1874: — 

“The rule is undoubtedly expressed in terms 


which are wide, but it has to be applied with . 


discretion, and to cases where interference in 
favour of the appellant necessitates interfer- 
` ence also with a decree which has by accep- 
tance-or acquiescence become final so as to 
enable the Court to adjust the rights of the: 
, parties. Where in an appeal the Court reaches 
a conclusion which is inconsistent with the 
opinion of the Court appealed from and in 
adjusting the right claimed by the appellant it 


is necessary to grant relief to a person who has ` 


not appealed, the power conferred by O. 41, 
Rule 33 may-properly be invoked. The rule, 
however, does not confer an unrestricted right 
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‘to re-opén decrees which have become final 
; merely because the appellate Court does not 
agree with the opinion of the. Court appealed : 
from." & 
The Supreme Court in the above. referred tó 
Choudhary Sahu v. State of Bihar, ei 982)1 S.C.C. 
238: Al. R. 1982 S.C. 98, after quoting the above 
passage also observed as follows: _ 
“The object of this rule isto avoid. contradic- 
tory and inconsistent decisions on the same 
; questions in the same suit. As the power under 
this rule is in derogation of the general prin- 
ciple that a party cannotavoid a decree against 
him without filing an appeal or cross-objec- 
tion, it must be exercised with care and cau- 
tion. The rule does not confer an unrestricted 
right to re-open decrees which have become 


final merely because the appellate Court does - < 


not agree with the opinion of the court 
appealed from.. 
: ‘Ordinarily, the power conferred by this rule 
: will be confined to those cases where asa result 
of interference in favour of the appellant, fur- . 
' ther interference with the decree of the lower 
court is rendered necessary in order to adjust 
. the rights of thé parties according to justice, 
equity and good conscience. While exercising 
the power under this rule the court should not 
lose sight of the other provisions of the Code 
itself nor the provisions of other laws, viz., the 
Law of Limitation or the Law of Court-fees 
etc.” 
5. Applying the above ruling, it is obvious that in 


‘the present case, it is not open to the 10th respon- 


dent to invoke O.41, Rule 33, C.P.C. and to have 
the quantum of compensation itself be reduced. I 
may also add that in the above referred to Assam 
Corporation v. Binu Rani, A.LR. 1975 Gauhati 3 
and Manjula Devi Bhuta and another v. Manjusri 
Raha and others, 1968 ACJ. 1, 0.41, Rule 33, 
C.P.C. was invoked to the respective facts of those 
two cases which were similar to the illustration 
found under O.41, Rule 33, C.P.C. But, the pres- 


‘ent claim made by-the learned Counsel for the 


10th respondent is entirely different and the 10th 
respondent cannot invoke O.41, Rule 33, C.P.C. 
for reducing the Award already granted. : 

6. So, in view of our finding in paragraph 3 above, 
the judgment and decree of the Court below are ` 
modified so as to restrict the liability of theappel- 
lant only to the extent of Rs.50, 000- i of the 


- 
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abovesaid sum of Rs.1,28,000) with interest as 
awarded by the tribunal below. Accordingly, the 
appeal is allowed with costs. 


` 


V.K Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. ` 
[Special Original Jurisdiction] 


Present:- Raju, J. 


W.P.No.3 of 1992 6th January, 1992. 
Krishna Theatre, by its Licensee, Vellore 

«Petitioner 

v. 

The Appellate Authority and Joint Commissioner 

I of Land Administration, Chepauk and another 

... Respondents. 


Tamil Nadu Entertainment Tax Act (X of 1939), 
Secs.9(1),9(2) and9-A - Relativescope of Secs.9(1) 
and 9(2) - Order passed under Sec.9(1) - Not 
appealable under Sec.9-A - Equation of conviction 
and composition not arbitrary or unreasonable - 
Not violative of Art.14 of Constitution of India. 

Sec.9(1) and Sec.9(2) of the Act deal with two 
distinct and separate classes and categories of 
cases and circumstances under which there could 
be revocation or suspension of a licence. Sec.9(1) 
of the Act empowers the licensing authority when 
there has been a conviction under the relevant 
provisions of the Tamil Nadu Entertainment Tax 
Act, 1939 or when the licensee has been permitted 
to compound an offence under Sec.15 of the said 
Act etc. to revoke or suspend the licence. The 
provisions of Scc.9(2) provides for revocation and 
Suspension in case where licence has been 
obtained on misrepresentation or by playing 
fraud as to essential fact or when the licensee has, 
without reasonable cause failed to comply with 
any of the provisions, of the Act or rules or any 
condition or restriction subject to which the 
licence has been granted. It is therefore obvious 
that whereas in a proceeding initiated under Sec.9(2), 
the basic fact on which action is contemplated or 
taken is obliged to be found and adjudicated upon 
onaconsideration of the relevant material and the 


[1992 


respective claims made, in wherein the pro- 
visions of Sec.9(1) of the Act are invoked, there is 
already a pre-existing conviction or order of 
composition. An order of composition though 
legally speaking may not amount to a conviction 
as such, it is obvious that the basic facts forming 
the subject matter of violation is in substance and 
virtually conceded or admitted by the licensee and 
onlyto avoid the unpleasantness of conviction the 
licensee concerned opts to have the offence com- 
pounded. That is the very basis underlying an 
order of composition. Thus, in case of conviction, 
the facts are found on trial and in a caseof compo- 
sition, the licensee concerned himself concedes 
theposition and opts forcompounding and there- 
fore the provision of law in Sec.9(1) of the Act 
which equates the same for purposes of taking 
action cannot be said to be either arbitrary or 
unreasonable as contended before the court. If 
this vital difference between the nature and classes 
of cases that fall for being proceeded against, 
under Sec.9(1) on the one hand and Sec.9(2) on 
the other, is borne in mind, the object underlying 
the provision in Sec.9-A restricting the appeal to 
cases or orders passed under Sec.9(2) is not only 
well-founded but meaningful and purposeful. The 
mere fact that the original authority considered 
the order to be an appealable one is no effective 
answer toa consideration ofan issue as to whether 
really such an appeal would lie in a given situation 
under the provisions of the enactment. The appel- 
late authority while construing the provisions of 
thestatute has come to adifferent conclusion that 
Sec.9-A will not be attracted in cases where the 
orders have been passed under Sec.9(1) of the Act. 
This is obvious and patent from the phraseology of 
Sec.9-A which provides for appeal against orders 
passed under Sec.9(2) of the Act. As referred to 
supra, Sec.9(1) of the Act deals with a distinct and 
separate catecory other than those covered by 
Sec.9(2) of the Act. There is no room for a chal- 
lenge based upon Art.14 of the Constitution of 
India and the same has not been substantiated 
before the Court effectively. [Para 4] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari, calling for the records of the Ist respon- 
dent made in D.Dis. (1) C.A.No.179 of 1988 dated 
19.12.1991 and of the 2nd respondent made in 


y : 


Na.Ka.No.E. 4/90654 of 1988, dated 16.11.1988 
and quash the said proceedings of the 1st and 2nd 
‘respondent dated 19.12.1991 and 16.11.1988. 
R.Muthukumaraswamy, for- Petitioner. ] 

The Court made the following 


ORDER:- The writ petition is for the issue. of, ac 
writofcertiorari to call forand quash the proceed- - 


ings of the 1st respondent in D.Dis. (L) C. A.No.179 


of 1988 dated 19.12.1991 and of thé 2nd.respon- _ 


dent made in Na.Ka. EPA not of -1988 ated 
16.11.1988.. m 
2. The petitioner'is à licensee of a cinema hearre 


at Vellore. On 15.7.1988, when the theatre of the ` 


_ petitioner was inspected by the officers of the 


Commercial Tax Department, it was found. that 
persons in excess of permitted capacity, were. 


admitted into the theatre-with admission tickets 
not duly sealed by the Department, and conse- 
quently, action was initiated against the petitioner 
for such an irregularity, and it appears, that the 
petitioner compounded the offence under the 
provisions of the Tamil Nadu Entertainment Tax 
Act, 1939 by paying: Rs:1,000 and also, a similar 
amount for the viólations under the provisions of 


the Tamil Nadu Local Authorities Finance. Act, ! 


1961. Thereupon the licensing authority, the 2nd 


respondent, after issuing due notice, and after `, 
giving an opportunity to the petitioner, passed an` 
order on 16.11.1988 suspending the- running ` 


licence issued under Form Cfora period of 15 days 
from 26.12.1988 to 9.1.1989. Thereupon the peti- 
tioner filed'an appeal under Sec.9-A of thé Tamil 


Nadu Cinemas (Regulation) Act, 1955 and the’ 


appellate authority, by its order dated 19.12.1991, 


rejected theappealon the ground that the order of . 


the 2nd respondent being one, passed under Sec.9(i) 

ofthe Act, noappealassuchis maintainable under 

Sec.9-A of the Act. Aggrieved with,the above, the 
_ present writ petition has been filed. ^ 


3. R:Muthukumaraswamy, learned counsel > 


appearing for Petitioner contended as-follows: 


(a) The power under Sec.9(i) of the Act cannot , 


be considered to be of an independent source 
of power and that being an enabling provision, 


ithas to be read along with'Sec.9(2) of the Act, . 


and consequently an appeal would lie. 
(b) If the provisions under Sec. 9(1) is consid- 
ered.to be an independent source of power 
‘having the effect of equating the conviction 
and composition as one and the same, the said 


provision is liable to be struck down, as being - 


MLJ5. 
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arbitrary and unconstitutional being violative 
- ofArt.14ofthe Constitution of India. - 

- (c) In the order of the 2nd respondent it has 

“been mentioned at the end of the order thatthe > 

;., petitioner shall be at liberty to file. an appeal 


and that would mean that an appeal would lie _ ` 


in respect of similar orders also. 
4. I have carefully considered the submissions of 
the learned counsel; I am unable to countenance 
any oné of them. Sec.9-A of the Act provides that 
any person aggrieved by the decision of the licens- 


.ing authority revóking on suspending a licence 


under Sub-sec.(2) of Sec. 9 may, within such time 
as may be prescribed, appeal to such authority as 


: the Government may specify in this behalf and 


such anauthority may make such order in the case 
asit may think fit. The power to revokeor suspend: 
a licence is contemplated under Sec.9 of the Act. . 
Sec.9(1) and Sec.9(2) of the Act deal with two 
distinct and sepafate classes and categories of 
cases and circumstances under which there-could 
be revocation of suspénsion of a licence“Sec.9(1) 


` -ofthe Act empowers the licensing authority, when | 


there has been a conviction under the relevant 
provisions of the Tamil Nadu Entertainment Tax 
Act 1939 or when the licensee has been permitted, 
to compound an offence under. Sec.15 of the said 
Act etc. to revoKe å suspend the licence. The 
provisions of Sec.9(2) provides for revocation and 


‘suspension in case- where licence has: 'been 


obtained on misrepresentation or by playing fraud 


, as to essential fact or when the licensee has, with- 
.out reasonable cause failed to comply with any of |. 


theprovisions ofthe Actor Rules orany condition 
orrestriction subject to which the licence has been 
granted. It is therefore obvious that whereas in a 
proceeding initiated under Sec.9(2), the basic fact: 
on which action is contemplated or taken is obliged 
to be found and adjudicated upon on a considera- 
tion of the relevant material and the respective 


- claims-made. In cases wherein the provisions of 


Sec. 9(1) of the Act are invoked there is already a 


‘pre-existing conviction or order of composition. 


An order of composition though legally speaking 
may not amount to a conviction as such, it is 
obvious that the basic facts forming the subject 


: matter of violation is in substance and virtually 


conceded or admitted by the licensee and only 
to avoid the unpleasantness of conviction the 
licensee concerned opts to have the offence 
compounded. Thati is thevery basis underlying an 


M 
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[order of composition. Thus, in case of conviction 


_| me. If this vital difference between the nature and 


the facts are found on trial and ina case of compo: : 
sition the licensee concerned himself concedes 
the position and opts for compounding, and there- 
fore the provisions. of law in Sec.9(1) of'the Act 
which equates the same for purposes of taking 
action, in my view cannot be said to be- either 
arbitrary for unreasonable as contended before | 
classes of cases that falls for being proceeded 
against, ‘under Sec.9(i) on'the one hand and Sec.9(2) : 
on the other, is borne in mind the object under- 
lying the provision : in Sec:9(A) restricting the © 
appeal to cases or orders passed in under-Sec.9(2)- 
is not only well founded but meaningfül ánd pur- 
poseful. The mere fact that the original authority. 
considered theorderto bean appealableone, is no. 
effective answer toa consideration ofanissueas to - 
whether really such an appeal would lie, in a given - 


- [situation under the provisions of the enactment. 


The appellate authority while construing the. 
provisions of the statute has come to a different 
conclusion that Sec.9(A) will not be attracted in 
cases where the orders have been passed under. 
Sec.9(1).of the Act. This is obvious and patent 
from the phraseology of Sec.9-A. which provides 
for appealagainst orders passed under Sec.9(2) of 
the Act. As referred to supra, Sec.9(1) of ihe Act 


`| deals with a distinct and separate category other , 


than those covered by Sec.9(2) of the Act. There is, 
no room for a challenge based upon Art.14 of the 
Constitution of India and the same has not been - 
substantiated before me, effectively. - 

5. For all these reasons, the writ Petition fails and 


y shall stand dismissed: 


- E = 


'B.S. 


rere ‘Petition dismissed. 


f ?Present.- Dr.A. S Anand, CL and | Kanakaraj, J. 
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W:A.No.1171 of 1991 . E October, 1991. 
PJeyapal / 7 1 ZA Appellant 
v. 


"The Governor of Tamil Nadu and others - 
2 . „Respondents 


_ The Madras Law ds Repoits . 
- Constitution of India (1: 950), Art.235 - Disciplinary 
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control of High Court over subordinate judiciary - - 
Scope and extent - Judicial First Class Magistrate 


` accepting bribe --High Court if can recommend his 


dismissal to Governor-after ordering departmental 
enquiry by a District Judge - Conduct of departmen- 
talenquiry by District Judge - Tfunauthorised delega- 


„tion of powers -Duty of Governor to accept recom- 


mendation of High Court - Allegation of mala fides 
against High Court - Tenability. 


The High Court made a recommendation to the | 
` : Governor to terminate the services of-the appel- 


lant, when durinf a departmental enquiry ordered 
by the High Court and conducted by the Principal - 
District Judge, Madurai, it was found that the ` 
charges, inter alia, of demanding, receiving and. 
accepting bribe from certain persons, while dis- 
-charging the functions Of a First Class Judicial 
- Magistrate, had been established. The Governor 
accepted the recommendation of the. High Court . 
and terminated the services of the appellant. The 
order of termination was challenged, inter alia, on 
the following grounds: It was submitted that the 
departmental enquiry should have been conducted ` 
bythe High Court itself as the disciplinary author- 
ity could not delegate its power to the District 
Judge. It was also contended that as the High 


Court was not the appointing authority it could - . 
not recommend the termination ofservices ofthe :. 


appellant. Further, it was suggested that the disci- 
plinary enquity should have been ordered by the 
. Governor and not by the High Court and that the 
; recommendation of the High Court was vitiated 
by mala fides. Rejecting all these contentions, 

.Held:- It is a recognised principle of administra- 
tive. jurisprudence that a statutory functionary 
- exercising administrative powers does not dele- 


, gate its functions merely by deputing a responsible 


and competent officer to collect materials during 
a departmental enquiry and submit his report. 
_Therefore, iri the present case, the High Court 
“deléga ted no power to the Principal District Judge, 


» but orily delegated certain- functions by deputing ` 


him to enquire and report. - [Para 4] 
The lawis weli-settled that the High Courthasthe , 
exclusive: ‘disciplinary ‘control’ over. the subordi- 
nate judiciary, which includes proceedings against 


_ an officer departmentally, and that if the High 


- Court, while exercising disciplinary control over 


g the subordinate judiciary - ‘finds, after a proper 
inquiry, that the- officer is unfit to be retained in 


Um 


- Governorto pass the appropriate order: In viewof, 


, Service, it shall make a-recommendation to the 


the all pervasive control of the High Court over 
thesubordinate judiciary,;the recommendation of 
the High Court should always be accepted by the 
Governor. ` : [Para 10]. 
Itwas ata meeting of the Judges of the High Court 
that the report of the enquiry officer came to be 
considered and a decision was taken in their col- 
lective wisdom.to make a recommendation to the 
Governor for termination of the'services of the 
appellant on being satisfied that the charges of 


| . corruption had been established against him. 


Allegations of mala fide against the collective 
body of judges of the Hun Court are totally 
meaningless. , : Eee 1 2 
Cases referred to: . 
State of W.B. v. Nripendra Nath, Al. R 1966 S. C. 
447: (1966)2 S.C.J. 59: (1966)1 S.C.R-771; Stateof ` 
Haryana v. Inder Prakash, A.I.R. 1976 S.C. 1841: 
- (1977)1 S.CJ. 255: 1976 S.C.R. (Supp.) 603; Bal- 


dev Raj v. Punj & Har. H.C., A.I.R. 1976 S.C. 2490: ` 


(1977) S.C.R.. 425; Chief Justice, A.P. v. 
L.V.A.Dikshitulu, A.I.R. 1979 S.C. 193: 1978 Lab. 
L.C.1672: (1979)2S.C.C. 54; Batuk Deo Pati Tripa- 
thi v. State of Uttar Pradesh, A.I.R. 1977 N.O.C. 279 
(All); Barnard v. National Dock Labour Board, 
(1953)1 AL ER. 1113; Vine v. National Dock Harbour 
Board, (1956)3 All E.R. 939; Lingam v. Minister of 
Agriculture, (1948)1 AILE.R. 781; M.Chinnappa 
Reddyv. State, A.I. R. 1969 A.P. 234; Pradyat Kumar 
v. CJ. of Calcutta, A. IR. 1956S.C. 285: 19568.C.J. 
259: 1956 S.C.C. 402: (1955)2 S.C.R. 1331." 
Appeal under Clause 15 of the, Letters Patent 
against the Order of Srinivasan, J., dated 16.2.1990 
. and made in the exercise of the Special Original 
Jurisdiction of the High Court in W.P.N0,528 of ' 
1990 presented under Art.226 of the Constitution . 
of India to issue a writ of certiorari calling for the 
records on the file of the Ist Respondent herein in 


G.O.Ms.No.2610, Home (Court-I) Department , 


passed against the pétitioner in his proceedings 
G.O.Ms.No.2610, Home (Court-I) Department, 
dated 30.11.1989 and quash the order made therein. . 
KS. Gnanasambandam, for Appellant. — ..':- 
The Order of the Court was made by : 
Dr.A.S.Anand, C.J.:- The termination of services 
of the appellant serving at the relevant time as a 
Judicial First class Magistráte, by the: Governor, 
on the recommendation of the High Court was 


. called in .question _ by the. appellant rong; 


yë Ds. 
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W.P.No. 528 of 1990. The Writ Petition was dis- 
missed by a learned single Judge ori 16. 2.1991, 

giving rise to the filing of this appeal. : 

2. The High Court had madea recommendation to 
the Governor to terminate the services of the 
appellant when during :a departmental enquiry 
ordered by the High Court and conducted by the 
Principal District Judge, Madurai, under direc- 
tions of the High Court, it was found that the 
charges against the appellant inter alia ofdemand- 
ing, receiving and accepting bribe from certain 
persons, while discharging his functions as a J udi- 
cial Magistrate had been established. The Enquiry 
Officer submitted his report which was considered 
by the High Court and after following the formali- 
ties required by law, was accepted by the High 


Court, On the acceptance of the report, as already 
noticed, -a recommendation. was. made to the. 


Governor to terminate the services of the appel- 
lant. 

3. Various contentions raised before the single 
Judge have been reiterated by the appellant be- 
fore us.- ' 

4. The first submission of the learned counsel for 
the appellant is that tlie departmental enquiry 
should'have been conducted by the High Court 
itselfor that atleast one of the Judges of the High 
Court should have conducted the departmental 


gi 
| t 


enquiry and that the conduct of the enquiry could. __ 


not have been entrusted to a district Judge as the 
disciplinary authority could not delegate its pow- 
erstothe District Judge. The learned single Judge 
rightly. rejected- the argument. It is a recognised 


_ principle of administrative jurisprudence that a 


statutory functionary exercising administrative 
powers does not delegate its functions merely by 
deputing a responsible and a competent officer to 
collect materials, during a departmental enquiry 
and submit his report. This is the ordinary mode by 
which administrative power is exercised. The High 
Court had appointed the Enquiry Officer, who 
was to collect the material'and after enquiry, sub- 
mit a report. The report was considered by the 
High Court as such. The recommendation was 
made by.the High Court itself after accepting that 
Ieport. The High Court, therefore, delegated no 
power to the: Principal District Judge, but only’ 
delegated certain functions by deputing him to 
enquire and report. Learned counsel has failed to 
notice the distinction between delegation of cer- 
tain administrative job. and delegation of power. 
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The appellant had a fair opportunity during 
the enquiry and even subsequently, when the 
report was considered and the explanation of the 
appellant was taken into account by the High 
Court before recommending termination of the 
services of the appellant to the Governor. The first 
argument, therefore, has no force. 

5. It was next argued by the learned counsel that 
action against the appellant could only be taken by 
the Government since at the relevant time, he was 
onlyworkingasa “borrowed” Judicial Magistrate. 
The argument is futile. The appellant had retained 
nolien in the Secretariat. On his own admission in 
the writ affidavit, he had been regularised in the 
judicial service and at the time when the order, 
impugned in the writ petition, was made, he was a 
regular Judicial Magistrate, First Class, borne on 
the cadre of the judiciary. The argument, there- 
fore, has no merit. 

6. The last argument of the learned counsel for the 
appellant was that the opinion of the High Court, 
which is not theappointing authority, ought not to 
have been considered by the Governor and that 
the Governor should have decided the case de hors 
the ‘recommendation’ of the High Court and that 
the High Court could not ‘recommend’ the termi- 
nation of the services of the appellant. It was also 
suggested that the disciplinary enquiry should have 
been ordered by the Governor and not the High 
Court. We cannot agree. 

7. A Constitution Bench of the Supreme Court in 
State of W.B. v. Nripendra Nath, A.I.R. 1966 S.C. 
447: (1966)2 S.C.J. 59: (1966)1 S.C.R. 771, dealt 
with the ambit and extent of the disciplinary con- 
trol of the High Court over the subordinate judi- 
ciary and opined that the High Court is the-sole 
custodian of ‘control’ over the judiciary and that 
'control includes something in addition to mere 
superintendence. It is the ‘contro]’ over the cen- 
duct and discipline of the Subordinate Judges 
and that the ‘control’ which is vested in the High 
Court is "a complete control" subject only to the 
power of the Governor, in the matter of 
appointment, including dismissal and removal. 
This view was reiterated in Stare of Haryana v. 
Inder Prakash, A.LR. 1976 S.C. 1841: (1977) S CJ- 
255: 1976 S.C.R. (Supp.) 603, wherein after elabo- 
rating the scope of the word ‘control’ the Court 
opined that if in a given case the High Court is of 
theopinion thata particular Judicial Officeris not 
fit to be retained in service, the High Court will 
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communicate that opinion to the Governor who, 
under the Constitution, is theauthority to dismiss, 
remove, reduce in rank or terminate the appoint- 
ment ofsuch Judicial Officers and the recommen- 
dation made by the High Court will beaccepted by 
the Governor. 

8. Again, the Baldev Ray v. Punj & Har. H.C., ALR. 
1976S.C. 2490: (1977)1 S.C.R. 425, emphasis was 
laid by the Supreme Court on the concept of 
‘control’ of the High Court over the Subordinate 
Courts and while answering the question as to 
whetherthe Governoris bound, under the Consti- 
tution, to accept the recommendation of the High 
Court and pass an order of removal of a Judicial 
Officer, if so recommended, the Supreme Court 
Observed that when the High Court exercising 
disciplinary control over the subordinate judici- 
ary finds, after proper enquiry, that a certain offi- 
cer is guilty of gross misconduct and is unfit to be 
retained inservice and, therefore, recommerids to 
the Governor his removal or dismissal, such rec- 
ommendation of the High Court in respect of the 
judicial officer should always be accepted by the 
Governor." 

9. In Chief Justice, A.P. v. L.V.A.Dikshirulu, A.LR. 
1979 S.C. 193: 1978 Lab. I.C. 1672: (1979)2 S.C.C. 
54, the apex court once again reiterated that 
the ‘control’ vested in the High Court being 
exclusive and not dual, an enquiry into the 
conduct of a member of the judiciary can be 
ordered by the High Court alone and by no other 
authority. 

10. The law is, thus, well settled that the High 
Court has the exclusive disciplinary ‘contro!’ over 
the subordinate judiciary, which includes pro- 
ceeding against such an officer departmentally, 
and that if the High Court, while-exercising disci- 
plinary control over the subordinate judiciary finds, 
aftera proper enquiry, that the officer is unfit to be 
retained in service, 1t shall make a recommenda- 
tion to the Governor to pass the appropriate 
order. In view of the all pervasive control of the 
High Court over the subordinate judiciary, the 
recommendation of the High Court “should 
always be accepted by the Governor”. 

11. The complaint regarding the delay in the ini- 
tiation of the disciplinary procevdings, in our 
view, is only an argument of despair, since no 
prejudice was either alleged or established to have 
been caused to the appellant by that alleged delay 
and the evidence on record, which was carefully 
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scrutinised by the enquiring authority andthere- —17.Pradyat Kumar’. C.J. of Calcutta, ALR. 1956 
after by the disciplinary authority and lateron by: 5.C.285: 1956S.C.J. 259: 19565. C.C. 402: (1955)2 
the learned single Judge, established beyond any. - S.C.R. 1331, on which also reliance has been placed, 


: doubtthe charges D'COREpHOR against the appel; expressly declared that though no judicial.tribu- 


lant . .- «o . nal'candelegate its functions unless it is enabled 
12. Learned counsel then adea feeble attempt to todo soexpressly or by necessary implication, the 


. say that the recommendation of the'High Court exercise of the- power “to appoint or dismiss an 


was vitiated by mala fides. The argument needsa ` officer-is the exercise not of judicial power but of 
noticeenly to berejected.Itwasatà meetingofthe administrative power". The Supreme Court went 
Judges of the High Caurt that the report of the on to hold: 


Enquiry Officer came- to be considered anda - ^... It is well recognised that a statutory func- 
decision was taken in théir colléctive wisdom to. . tionary exercising such a power cannot be 

.| make a rgcommendation to the Governor for ^ . said to have delegated his functions merely . . 
termination of the services of the appellant on — -by.deputing a-fesponsible and competent ` 
being satisfied that the charges ofcorruption had. _- official” to enquire and report: That is the 
been established against him. Allegationsofmala ~ ordinary mode of exercise of any administra- 
fide against the collective body of Judges ofthe -_ ` tive power. What cannot be delegated except. 
High Court are totally - meaningless . and evén ` - ‘wheré the law specifically so provides is the" - 
otherwise are based on no factual foundations ir in ultimate responsibility for the exercise of such 
the writ petition.: ` - power. A functionary who has to decide an ` 
13. Learned- Cbuniel for the oppaat relié ' administrative matter, such as the dismissal of 
upon certain: judgments i in support of his submis- - a member of thé staff, can obtain-the material 
sions and we may now bnety refer to those judg- -  onwhich hêis to act in such manner as may be 
ments. mass _~ -feasible and convenient, provided only the, 
‘14, In Batuk Deo Pati Tripathi v. State of Uttar -~ affected party has a fair opportunity to correct- 


Pradesh, A.I.R. 1977N. O.C. 279 (All), aFullBench - '* or contradict any relevant and prejudicial 
ofthe Allahabad High Court considered theques- , ~ material.” ag fe 

tion as to whether the decision of the administra~ - This , judgment, therefore, instead of supporting 
tive committee in matters of administration and ‘the cause of the appellant, totally negatives what 
disciplinary control could be treated to be the - - has been argued on his behalf and lendssupportto . 
decision of the Full Court and opined in:the — the judgment of the learned single Judge. 


negative. This case has no relevance to theinstant ` 18. No other point was argued. B ` 


_ case where it was.the Full Court which had made . - 19 Thus, for what we have said above, we have not ` 


the recommendation in its collective. “wisdom tő been persuaded to take a view different than’ the 
the Governor:: ` : . onetaken by the learned single Judge who rightly 
15. Reliance placed on Barnard v. Natiorial , dismissed the writ petition. Thewritappeal conse- 
Dock Labour Board, (1953)1 All E.R. 1113, Vine v. quently fails and is dismissed in timine: 

National Dock-Harbour Board, (1956)3- All E.R.. : 

939, and.on Lingam.v. Minister of Agriculture, V.K. .. = Seo * Appeal dismissed. 
(1948)1 AILE.R. 781, is totally mispláced-as tlie `- -_ 035 s 

Court of Appeal was considering Specific-rules TM 

and regulations under vAQus statutes. my have CO MN RE NE: 
No relévance to the case on hand.’ `` ~~ ees : 
16. M:Chinnappa Reddy v. State, A. LR 1960 AP. 


"234, on which also réliance has been placed bythe --: 907" 


learned counsel for the: appellant cannot advance (GI res "est Ms 
the case of the appellant becaüse the judgment has = UA Y 
no semblancé of applicability to the facts-of the e 72555. l te olo 
present case. It was thé indication of the proposed S EMT 
punishment in.the memo of charges’ "which was "EDI NAR 
frowned apon iñ that case. IOBA aeaa duo ER captu Dc LL aE 


` E bee : * 
`~ : g i z " : a 


e 
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IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. : : 


s ‘ANo. 731 of 1979 P 
Anbiah and others 
Rev. George Robinson and others 

... Respondents. 


92 - Suit incompetent for want of leave under Sec.92 


- Findings given of other issues - If can operate asres , 


Judicata. — . ) 
Held:- Once the court has found that the suit was 


incompetent for defect of want.of leave under: 


Sec.92, C.P.C., the court ought notto have consid- 


‘ered the Other issues in the suit and instead it 
should have rejected the plaint. Therefore the. 


findings given on other issues have to be taken as 
no findings at all and as such they cannotoperate 


as res judicata in the present suit-agairist. the 


defendants. [Para 12] 
(B) Religious institutioni- Church in Andarkulam in 
Kanyakumaridistrict - If belongs to Church of. South 
India and under its administration. 

Held: It is common case that the Church of South 


: India itself was formed in theyear 1947. According 


to the defendants, the present office-bearers of 


thesuit Church, viz., the Church in Andarkulam in * 


Kanyakumari, many of the London Missionary 
Sociéty Churches became Church ofSouth Indian 
Churches but some of the Churches including the 
suit Church never joined the Church of South 
India and they remained independent. There is 
clear evidence on the side of the plaintiffs them- 
selves that the suit, Church did not become a 
Church of South India Church in 1947. The trial 
court was therefore right in holding that the plain- 
tiffs were not entitled to a declaration of their 
right of management of the suit Chürch and its 


properties and for injunction restraining the.) 
defendants from interfering with their possession: 
~ [Paras 15 and 24] -~ 


Cases referred to: . 
Hira Lal Murarka and others v. Mangtulal Bagaria, 
A.LR. 1947 Cal. 221; A.Subramanyan and others v. 
B.Yegyanarayaniah and another, (1971)1 M.L.J. 
46; Syed Mohd. Salie Labbai v. Mohd. -Hanifa, 


10th October, 1991." 
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A.LR. 1976 S.C. 1569: (1976)3 S.C.R. 721: 


M.R.Narayanaswami, Senior Counsel, for TL. Ram ` 


Mohan, for Appellants. — —- 
T.R. Rajagopalan, for Respondents. _ 
The Court delivered the following 


JUDGMENT:- This second appeal is preferred by 
- the defendants who have suffered.a decree.in 


respect of the administration of the suit Church at 


the hands of the first appellate court even though ` 


the suit against them was dismissed ‘by the trial 
court. The subject matter of thesuit isa Church in 


ES , - Andarkulam in Kanyakumari District and. its 
(A) Civil Procedure Code (V of 1908), Secs.11 and 


properties. 


2. The caseofthe plaintiffs is that the first plaintiff l 
- is a Pastor of the Church and plaintiffs 2 to 7 are, 


theelected deacons forming the Church Commit- 
tee presided over by the first plaintiff as its Chair- 


man. The Church and its properties are under-the _ 


immediate control of the said committee and under 
the supervision of the Kanyakumari Diocese of 
the Church of South India. Originally 456 chuches 


in South Travancore including the plaint Church. - 


were under the L.M.S. Corporation in London, 
butafter the Churchesmerged with the Church of 


South India (C.S.I.) in 1947 all the properties of. 


the Churches including that of the plaint Church 
were transferred to the C.S.I: First defendant and 
some others wanted to break away from the C.S.1. 


due to the influence ofdefendants 8 and 9 who are’- 
members of an alien Church in America -called 


` National American Congregational Christian 


Church (NACCC), and claiming themselves as 
L.M.Christians -filed 24 suits against the C.S.I. 
claimingall the 456 Churches and their properties 
for themselves. All the suits were dismissed, 


O.S.No.1 of 1960 filed by the first defendant and 


four others in Subordinate Judge's Court, Nager- 
coil in a representative capacity in which the suit 
Church was item No.9 in the schedule of próper- 


tiés, was disi.ssed. Thus the suit Church and its - 


properties belong to or are in the administration 
and possession ofthe C:S.I. and theyare notunder 
the administration and possession of L.M.S. Soci- 
etyasclaimed by thedefendants. Defendants 2and 
3arethesonsofthe first defendantand defendants 
410 7 are mere worshippers in the Church. While 
so the defendants formed into an unlawful-assem-. 
blyandom1.8.1970broke open the lock ofthe gate 
of the Church.and attempted to break open the 


Church. The plaintiffs: gave a complaint to the ~ 
; policebutin vain. On2.8.1970 the defendants and 


^ 


We. $ 
their henchmen ‘surrounded the: Church and 
obstructed the plaintiffs and-other C.S.I. Chris- 
tians from entering into the Church compound. 
Then on 9.8.1970 the defendants prevented the 
plaintiffs from conducting service in the Church. 
Ithas been held in O.S.No.1 of 1960 that only the 
C.S.I. are entitled to administer the Church and 
conduct services and that decision operates as res 
judicata against the-claim of the defendants. On 
these pleadings the plaintiffs have prayed for a 
declaration that only the plaintiffs are entitled to 
the managment of the suit Church and for injunc- 
tion restraining the defendants from obstructing 
the plaintiffs entering into the Church and its 
properties. 

3. After filing of the suit, tenth defendant was 
impleaded on the allegation that as contended by 
the defendants he is not pastor in the Church and 
he is uniawfully residing in the school building of 


the Church and he is liable to be evicted there- _ 


from, and it has béen so prayed in the plaint. Then 
by way of amendment a further prayer has been 
made in the plaint that in case it is held that the 
defendants are in possession of the property a 
decree may be passed for possession. 
4.Defendants 1 to 7 filed a joint written statement 
wherein they have denied that thesuit Church and 
its properties belong to orare under the control of 
C.S.I and contended thatit belongs to L.M. Chris- 
tians of Andarkulam. They further contended that 
it is true that some.Churches joined the-C.S.I. in 
1947 but not the Andarkulam Church whick con- 
tinued as L.M. Church. Any transaction that pur- 
ports that the suit Church has been transferred to 
C.S.I. is not true and valid and not binding on the 
, Church or its members because such transfer was 
not authorised. It is then contended that it is true 
that the first plaintiff was a pastor and plaintiffs 2 
to 7 were deacons of the Church and members of 
the Church committee but they have ceased to be 
so on and from 5.7.1970. The Churches and its 
properties have been administered by the presént 


Church committee constituted by the defendants ` 
1,2; 4and 6 and others. They have been elected in — 


a meeting held on 12.7.1970. It is denied that any 


ofthe defendants ever formed themselves: into an’ 


unlawful assembly and broke open the lock of 
either the gate or the Church door: Thére is no 
member in the Church who belongs to the C.S.I. 
and the plaintiff only are.calling themselves as 
members of C.S.I. from 4.7.1970, and they never 
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conducted any service in the Church after 5:7.1970. 
Itis further conténded that the question of posses- 


sion of Church was never an issue in O.S.No.1 of: `” 
- 1960 and the decision if any about possession in 


that suit'is without jurisdiction and incompetent 
and does not operate as res judicata. 

5. Defendants 8 and 9, and also tenth defendant 
filed written statements similarly contending as in 
thé written statement filed by defendants 1 to 7. 
6.Inacommon judgment rendered in this suit and 
another suit in O.S.No.982 of 1970, the trial court 
on consideration of the:pleadings and the evi- 
dence rejected the case of the plaintiffs that all 
London Mission Churches and London Mission 


Christians have become the members of Church _ 


of South India and therefore the süit Church and 
its properties are trust properties of C.S.I. and it 
accepted the case of the defendants that the 
previous office-bearers of the suit Church viz., the 
plaintiffs ceased to hold office from 5.7.1970 and 


‘the defendants 2, 4 and 6 are the present office- 


bearers having been validly elected as office bear- 
ers. Tt also rejected the case of the plaintiffs that 
the claim of the defendants that the suit Church is 
aLondon Mission Church is barred byres judicata 
inview of the decision in O.S.No.1 of 1960 on the 


alle of the Sub Court, Nagercoil. On these findings 


it held that the plaintiffs are not entitled to decla- 


_ ration of this right of management of the plaintiff 


Church and its properties and for injunction or in 
the alternative for recovery of possession of the 
plaint Church and its properties. On these find- 


‘ings it dismissed the suit. 


7.In the appeal filed by the plaintiffs, theappellate 
court however disagreed with all the abovesaid 
findings of the trial court: -and instead held that the 


suit Church and its properties are the trust prop- -` 
erties of Church of South India, and that the first . 


plairitiff and plaintiffs 2 to 7 did not cease to hold 
office as contended by the defendants and the first 
plaintiff continues as a pastor and plaintiffs 2 to 7 
continue to hold office as deacons, and the claim 
of the defendants that they were elected office 
bearers was rejected. Itthen held that the claim of 
the defendants is barred by res judicata in view of 
the decision in O.S.No.1 of 1960. In the result itset 
asidé the judgment and decree of the trial court 
and decreed the suit declaring the plaintiffs’ right 
of management of the plaintiff. Church:and its 
propertiesand the first plaintiff's rightto conduct 
religious services. in the Church. Even though 


39 . 


, 


40 The Madras Law Journal Reports 


thereis no finding with regard to possession of the 
Church and Church propérties, the first appellate 
court has also decreed the suit for -delivery of 
posession. It further held that the plaintiffs are 
entitled to take possession of the property which 
is now in occupation of the tenth defendant. 
Aggrieved, the defendants have come up with this 
second appeal. 

8. Mr.M.R.Narayanaswamy, learned counsel 
appearing for the appellants-defendants 2 to 7 
challenges the finding of the first appellate court 
that the claim of the defendants is barred by res 
judicata in view of the decision in O.S.No.1 of 
1960, as erroneous in law. The learned counsel 
next contends that the trial court in its well consid- 
ered Judgment has rightly held that thé Church of 
South India (C.S.L) has no right of management 
of the plaint Church and its properties, and the 
appellate court has without giving acceptable 
reasons therefor, on wrong presumptions, dif- 
fered from that finding, and this is against law. 

9. Considering the first point raised by the learned 
counsel, it is not in dispute that in O.S.No.1 of 
1960 on the file of Sub Court, Nagercoil, the 
question as to who havethe right of management 
of the Church, between the plaintiffs and the 
defendants herein, has been decided. But the learned 
counsel would submit that that finding in that suit 
ought not to have been given because that suit 
Ought to have been rejected as unsustainable in 
law at the inception itself and therefore any find- 
ing given on the merits of the case was unwar- 
ranted and they have to beconsidered in lawasnon 
est. The learned counsel continues that it has been 
held in that case with a clear finding that the suit 
was defective inasmuch as the relief claimed in the 
suit falls under Sec.92 of the ne of Civil Proce- 
dure and for filing a suit seeking such a relief, as 
the lawstood then, leave of the Advocate General 
under Sec.92, C.P.C. ought to have been obtained, 
but admittedly there is no such leave,and this goes 
to the root of the matter, and therefore the suit 
was not maintainable, and in view of this finding 
the court should not have considered the other 
issues in the matter. I find considerable force in 
this submission of the learned counsel. 

10. In support of this contention Mr. 

cites a Division Bench ruling of the Calcutta High 
Court in Hira Lal Murarka and others v. Mangtulal 
Baggria, A.LR. 1947 Cal. 221. In that case a ques- 
tion arose whether the findings given on merits of 
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the case after it was found that the suit was bad for 
want of notice under Sec.80 of Code of Civil 
Procedure would be valid and operate as res judi-, 
cata in a subsequent suit. As to the effect of not 
giving notice under Sec.80, C.P.C. the court said 
that, 
“Once the court has found that notice is neces- 
sary and has not been given and that the plaint 
does not contain an averment to that effect, no 
valid suit is before the court on which it can 
pronounce judgment and its sole duty is to 
reject the plaint under O.7, Rule 11(d). It 
having expressed its conclusions and findings 
regarding the necessity for notice to be given 
under Sec.80, the court proceeds to express 
findings upon the issues arising on the plead- 
ings, its findings on the issues-are obiter and 
cannot operate as res judicata." 
Upon reference to two decisions by the Judicial 
Committee the court further stated that, 
“The substance of these two cases is: a finding 
upon an issue which has no occasion to be 
decided will not found a plea of res judicata 
although it will create a paramount duty on 
the party against whom it is given, to displace 
it; Sec.80 is mandatory and when the notice 
which it prescribes is not given before a suit is 
instituted the consequence is as if the suit had 
never been brought and it is unsustainable in 
limine." 
11. Now, as per sub-sec.(2) of Sec.92, C.P.C., no 
suit claimingany ofthe reliefs claimed under Sub- 
sec.(1) shall be instituted in respect of any such 
trust as is therein referred to except in conformity 
with the provisions in that sub-section. Sub-sec.(1) 
as it stood then required leave of the Advocate 
General. No such leave having been obtained, as 
found by the court, O.S.No.1 of 1960 was incom- 
petent. What all the Calcutta High Coutt said in 
Hira Lal Mu arka v. Mangtulal Baggria, A.I.R. 
1947 CaL 221, is applicable to thesuit O.S.No.1 of 
1960 which has been filed without leave of the 
Advocate General. 
12 In this connection Mr.Narayanaswamy has 
also referred to a’single Judge decision of this 
Court in A.Subramanyan and others v. B. Yegna- 
narayaniah and another, (1971)1 M.L.J. 46 wherein 
the learned Judge has said that, 
“What is barred by sub-sec.(2) of Sec.92 is the 
institution of the suit and not mere maintain- 
ability." T 


Wy 
- Lamin respectful agreement with what is stated in 
Hira Lal Murarka and others v. Mangtulal Baggria, 
ALR. 1947 Cal. 221 and A.Subramanyan. and 
others v. B. Yegnarayaniah, (1971)1 M.L.J.46. , 
13. The learned counsel then submits that the 
- findings given in a suit which is not competent is 


eo 


Jike a fiding given by.a court which has nó jurisdic- , 


tion, and in this connection the learned counsel 
citesa Supreme court decision in Syed Mohd. Salie 


Labbai (dead) by L.Rs. and others v. Mohd. Hanifa. 


(Dead) by L.Rs. and others, ALR. 19768. C. 1569: 
' (1976)3 S.C.R. 721, wherein it has been held as 
follows: .- Ds ; i 
“beforea plea ofres judicata can be giveneffect 
to, the following conditions must be proved:- 
(i) that the litigating parties are the same; 
(ii) that the subject-matter of the suit is iden-, 
tical; i 
(ii) that the- matter was finally decided 
between the parties; and D. 
(iv) that the earlier suit was decided by a court 
of competent jurisdiction.” x 


Iagreewith the learned counsel that the findings . 


, given in an incompetent suitis like a finding given 
by a court without jurisdiction. ‘Considering all 
these it-appears to me that once the court has 

. found that the suit was incompetent for defect of 
wantof leave under Sec.92, C.P.C. the court ought 
not to have considered the other issues in the suit 
and instead it should have rejected: the plaint. 
Therefore the findings given on other issues have 


s 
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_Church did not beco 


_ Palliyadi Church is even now a 


E 


defendants many of the L.M.S. Churches became 
C.S.I. Churches but some of the Churches includ- 
-ing the plaint Church never joined C.S.I. and they 
remained independent. There is clear evidence on 
ihe said of the. plaintiffs themselves that the suit 
ine a C.S.I. Church in 1947. 
The first plaintiff Rasaiah as P.W.1 has stated in| ~ 
no uncertain térms that till 5.7.1970 Andarkulam 
Church (suiv Church) was only L.M.S: Church, 
and on that day hewas a pastor in that Church. He 
would further state that only after 4.7.1970 he 
eniertainéd the idea of joining with C.S.I. He also 
states that even after 1947 Andarkulam, and 
“Palliyadi Churches were independent Churches 
without joining the C.S.I. He. would admit that] _ 
London Mission 
Church. In the face of this evidence of the first 
plaintiff (P.W.1) where is the casé for the plaintiffs ` 
that the plaintiff Church joined or it became under 
the administration of C.S.1.? Therefore the plain- 
tiffs case that after 1947 the plaint Church was 
C.S.I. Church falls to the ground. For this reason 
alone the plaintiffs are liable to be non-suited. 
When this is the case where is the question that the 
first defendant and some others wanted to break ` 
away from the C.S.I. under the influence of defen- 
dants 8 and 9 who according to the plaintiffs are 


f 


- agents of an alien Church in America? 
` 16. True, the first defendant and four others 


- to be takén as no findings at all, and as such.they 


. cannot operaté-as res judicata in the present suit 
: against the defendants. EP 
14. Coming to the second point raiséd by the 
counsel, on careful consideration of the judg- 
ments of both the courts below I entirely agree 
with the counsel. The first appellate court does 
\ not seem to have-properly understood the plaint 
averments. The plaintaverments proceeds on the 
, basis of assumptions that it is the admitted fact 
that in 1947 all the/456 London Mission Society 
Churches in the South Travancore. including the 
plaint Church: merged with the |C.S.E. It is the 
definite case of the defendants that there was 
no merger of the plaint Church with C.S.I. There- 
fore the utmost thing for the plaintiffs to prove is 
that in 1947 the plaint Church became a C.S.L. 
Church. Be ven X 
15. It is common case. that the C.S.I. itself 
was formed in thé year 1947. According to the 


MLJ 6 - 


- 


including the father of the ninth defendant filed 
O.S.No.1 of 1960 for declaration that the suit 
Church therein including the present plaint Church 
belong'to the London Mission Christians and for , 
an injunction restraining the défendants therein 
from interfering with the possession of ‘A’ sched- 
ule properties (therein) by the London Mission 
Christians and for recovery of possession of ‘B’ 
schedule propertiés (therein) from the C.S.I. 
Christians, and in that suit it was held that the suit 
Churches therein'including the present plaint 
Church did not belong to the London Mission 
Christians but belong to C.S.I. Christians, but that 
does not necessarily mean that it was in fact so. It. 


. must be remembered that in that suit the defen- 


dants have sought for an injunction against the. 
defendants therein with regard to the ‘A’ schedule ` 
properties which are nine items of properties which 
would indicate, according to the defendants who 
are the plaintiffs therein, that they were in posses- * 
sion of the Church and Church properties etc. 


` except the ‘B’ schedile properties..I have held 


SESS! 
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above that the findings in O.S.No.10f 1960 cannot 
operate as rés judicata in this suit. 
17. Be that as it may, what about the categorical 
admission of the first plaintiff himself, as pointed 
out above, that till 5.7.1970 the suit Church was 
L.M.S. Church and only after 4.7.1970 it had 
occurred to him that the Church should join the 
C.S.1.? Therefore it is beyond anyshadowofdoubt 
that the plaint Church never became a C.S.I. Church 
in 1947 is pleaded by the plaintiffs. 
18. The first appellate court seems to Say that the 
claim of the plaintiffs to the plaint Church is based 
on Ex.A-4 dated 24.2.1967, which is said to be an 
indenture made between London Missionary 
Society Corporation and the Church of South 
India Trust Association, aS per which the former 
in accordance with a resolution of its Directors 
dated 27.6.1951 has transferred the plaint Church 
to the latter. But this is not the case of the plaintiffs 
at all. Nowhere it is stated so in the plaint. The 
question arises as to how the London Mission 
Society has any right to transfer the plaint Church 
to the C.S.I. It appears to me that the trial court is 
right when it states that it is for the entire congre- 
gational members of the plaint Church to agree 
for a transfer and thetransfer cannot be made by 
L.M.Society. In this connction it is relevant to 
note Ex.A-1 which is a letter from the Foreign 
Secretary toone Zakharia whoas pertheevidence 
of the first plaintiff (P.W.1) was contending that 
thesuit Church was a London Mission Church. A 
careful reading on this letter would show that far 
from helping the plaintiffs, it supports the case of 
the defendants for it is stated therein to the effect 
that any Church can choose to remain free from 
the Church of South India. It is further stated to 
the effect that the L.M. Society is not responsible 
for any particular Church or of any tradition. 
From the admission of the first plaintiff (P.W.1) 
that it was only in 1970 the transfer of the plaint 
Church to C.S.I. was thought of and till then the 
plaint Church remained as L.M. Society Church, it 
isapparent that Ex A-4 had no effect or operation 
whatever as regards the plaint Church. 
19. The first appellate court in more than one 
place states that by operation of law the plaint 
Church forms part of the C.S.I. This is rather 
ununderstandable. The first appellate court has 
. referred to the evidence of P.W.1 stating that the 
plaint Church joined the C.S.I. two monthsafter it 
brokeup. Nosuch thingis stated in the plaint, and 
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apart from what P.W.1 has stated no one else has 
spoken so. ] 
20. ExB-38 is a resolution passed by the 
Andarkulam Church on 21.9.1947. This resolu- 
tion is not to join the C.S.I. in the proposed 
meeting of the London Mission Church at 
Kadamalaikundu on 27.9.1947. Hence it is hard to 
believe that the suit Church joined the C.S.I. 
Ex.B-104, dated 30.6.1960 is a letter by the first 
plaintiff as the President of the plaint Church 
Committee to the District Educational Officer. 
Therein he refers to a school as the school as the 
school of Andarkulam London Mission Church. 
This also clearly shows that even according to the 
first plaintiff himself as on 30.6.1960 the suit Church 
was a London Mission Church. Ex.B-105, dated 
19.5.1964 is a letter addressed to the District 
Educational Officer by the sixth plaintiffas Secre- 
taryof Andarkulam L.M. Church wherein also it is 
emphasised that the school building to Andarkulam 
L.M. Church. 

21. The plaintiffs have filed Ex.A-24, dated 4.7.1970 
as a resolution passed by the Church Committee 
on 4.7.1970 unanimously deciding to join with the 
C.S.L., and Ex.A-25, dated 5.7.1970 as an approval 
by the congregation of the said resolution of the 
Church conimittee. First of all it is not the plaint 


: averments at all that the suit Church joined- - 


the C.S.I. in 1970. As regards these documents 
Exs.A-24 and A-25 the first defendant who was 
one of the deacons has not signed Exs.A-24 or 
A-25. The trial court has rightly commented on 
Ex.A-25 that it has been written by P.W.1 himself 
and signed by him alone. Therefore these docu- 
ments will not help-to prove that there was valid 
resolution passed by the congregation for joining 
the suit Church with the C.S.I. 

22. Ex.A-21, dated 2.7.1970 has been filed as a 
mass letter by the members of the suit Church to 
the Bishop of Kanyakumari expressing their 
desire to join the C.S.I. But this letter shows that 
it has been signed only by 33 communicants while 
admittedly as per the evidence of P.W.1 there are 
140 communicants. Therefore Ex.A-21 is of no 
use to the plaintiffs to show that the members of 
the plaint Church wanted to join the C.S.L In the 
context of these documents it is the case of 
the defendants that when the first plaintiff 
expressed his intention to the Church congrega- 
tion on 5.7.1970 to join the C.S.I. there was loud 
protest from the entire congregation and as a 
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result the first plaintiff was not even allowed to 
conclude the morning services in the Church, and 
the first plaintiff and other plaintiffs left the Church 
even before the prayer meeting concluded and 
they have never again entered the premises of the 
plaint Church afterwards. It is the further case of 
the defendants that the first plaitiff ceased to bea 
pastor from 5.7.1970, and afterwards in the gen- 
eral body meeting held on 12.7.1970in the Church 
the plaintiffs were removed from the respective 


Offices and a fresh body of deacons were elected 


by the members of the congregation. 

23. The plaintiffs have not produced any record to 
Show that they are the office-bearers subsequent 
to 5.7.1970. The defendants claim that all through 
they have been in possession of the Church and its 
properties. Insupport of this claim they have filed 
tax receipts, receipts for payment of electricity 
charges and other documents for possession. The 
trial court has considered all these documents and 
héld that the defendants are in possession. The 
appellate court also concurred with this finding of 


the trial court. It appears, realising that the plain-. 


tiffs will not be able to prove that they are in 
possession since as a matter of fact the defendants 
are in possession, they who have first asked for 
injunction against the defendants have Subsequently 
made an alternative prayer for possession. 

24. Thus considering, I find that the trial court 
after considering the entire evidence in the case 
has correctly held that there was no union of the 
plaintiff Church with the C.S.]. atany time, but the 
appelláte court inspite of admissions by the first 
plaintiff as P.W.1 that there was no union of the 
plaint Church with the C.S.I. in 1947 as pleaded in 
the plaint, on pure wrong assumptions, has held 
that the plaintiffs have proved their case of union. 

In this view of the matter the Judgment ofthe first 
appellate court is liable to be held as erroneous in 
law. Accordingly the second appeal is allowed and 
‘the judgment and decree of the first appellate 
court are set aside and that of the trial court are 
restored. Considering the circumstances there will 
be no order as to costs. ° 


V.K. n i Appeal allowed. 
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Present:- Mishra and Janarthanam, JJ. 


W.A.No.620 of 1991 21st August, 1991. 
Madanlal Steei Industries Ltd. Appellant 
.V. 

Union of India and others . «Respondents. 


Customs Act (LII of 1962), Secs.47,-51, 110, 111 


` and 113 - Proper Officer satisfied that goods 


entered for home consumption were not prohibited 


. goods, passing order under Sec.47 or 51 - If can act 


under Secs.110, 111 or 113 unless that order is set 
aside. . 
The writ petitioner appellant is a company 

engaged in importing of stainless steel melting 
scrap. It has gota licence for manufacturing ingots 
after melting such imported stainless scrap. In or 
about February, 1951, its Managing Director 
entered into an agreement with one Ramánlaland 
Company (P) Ltd., Singapore for thesupply of 500 
metric tonnes ofstainless steel scrap. They offered 
to ship 120 metre tonnes out of which 90 metric 
tonnes would be coil ends and the remaining 30 


“metric tonnes would be general scrap and shipped à 


the goods by six containers from Singapore. They 
arrived at the Madras Port. The petitioner-appel- 
lant filed by Bill by Entry for home consumption 
for the clearance of the goods. The goods were 
thereafter examined by the officers ofthe Customs 
Department who assessed the goods for duty byan 
order under Sec.47 of the Customs Act. Four of 
the six containers were cleared from the port 
premises and were stored at.a godown. At this 
Stage, the 3rd and 4th respondents seized the six 
containers under a seizure warrant. The petitioner 
appellant company questioned the seizure in a 
writ petition. It was dismissed. In appeal, it was 
contended that once goods were cleared under 
Sec.47 of the Act, unless that order was reversed, 
there could be no action under Sec: 110 or 111 of 
. the Act. 


. Held:- It is not in dispute and indeed it cannot be 
` disputed that an order under Sec.47 of the Act is a 


quasi-judicial order. The proper Officer, before 
clearance of the goods for home consumption is . 
required to be satisfied that the goods entered for 
home consumption were not prohibited goods 


H 


v 


wo 


. A 


+ 


us 


and the importer had paid the import duty if, any - 


assessed thereon as well as any charges payable 
under the Act in respect of the same: This order 
_ Shall thus be a good evidence to show that the 
imported goods were for home consumption and 


were not the prohibited goods and the importer- 
had paid the import duty, ifany as well asany other 
. charges payable under the Act in respect of the 


same. The language in Sec.110 ofthe Act, however 
“should not be mistaken to give some sort of'àn 
administrative power to the proper officer to seize 
any goods because the words. therein are ‘has 
reason to believe ‘that any goods are liable to 
confiscation and there is some basis to believe that 
such goods are liable to confiscation under this 
‘Act, Unless the goods are liable to ‘confiscation 


and there is some basis to believe that such goods. 
' areliable to confiscation under the Act were in the - 


hands ofsoméone orsomewhere, it is obvious that 


there can be no seizure. Both the Bombay High 


Court in the case of Union. of India v. Popular 
. Dyechem, (1987)28 E.L.T. 63, and the Delhi High 
. Court judgment in the case ofJain Shudha Vanas- 
pati Limited and others v. Union of India and others, 
(1982)10 E.L.T. 43, on their peculiar facts are 
good for taking noticeof the order under Sec.47 of 


_ the Act and saying accordingly that unless that 
order was set aside, no proceeding for confiscation - 


should have been taken. It is difficult, however to 
accept this as a law as once there is a clearance 
under Sec.47 and/or Sec.51 of the Act is ordered, 
unless that order is set aside, the proper Officer 
cannot act on hisreasonable belief under Secs.110, 
111 or 113 of the Act. The Calcutta Full Bench 
: Judgment in the case of Euresian Equipments and 
Chemicals v. Collector of Customs, A.I.R. 1980 Cal. 
188, has, in substance pronounced that such proper 
officer’s satisfaction for confiscation proceedings 
shall remain ufaffected by the order of the proper 
(authority) permitting the clearance of goods under 
Sec.51 of the Act. That view is ijí consonance with 
the basis of the, belief that '$oods have been 


i improperly imported or exported and such belief 


beingin relation to the goods andinrem, itwill not 
. be correct to read in the orders under Séc.47 or 


Sec.51 of the Act any inhibition upon the jurisdic- - 


tion of the proper officer io act under Secs:110, 
111 and 113 of the Act. . [Paras Aana 6] 
Cases referred to: © - ` 
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Equipments and Chemicals v. Collector of Cus- ' 


toms, A.LR. 1980 Cal. 188; Collector of Customs v. 
Boormull, (1974)2 MLJ. (S.C.) 42: 1974 M.LA. 
- (Crl.) 482: (1974)2S.€.J. 238: (1974)2 S.C.C. 544: 
1974 S.C.C. (Crl.) 784: AER. 1974 S.C. 859; Frank- 
further v. W.L.Exner, (1947) Ch.D. 629; N.Devidas 
and. Company v. Collector of Cüstoms, Bombay, 


(1987) E.L.T. 247; R.K.Industries v. Collector of ' 


Customs and Central Excise, (1 989)39 E.L.T. 316; 
- Union of India v. . Popular Dyechem, (1987)28 E. L. T. 
OR. - 


against the Order of Kanakaraj, J., dated 19.4.1991 
and made in the exercise of the Special Original 


"Appeal under Clause 15 of the Letters "Patent. 


- Jurisdiction: of the High Court i in W.P.No.3880 of . 


' 1991 presented under Art.226 of the Constitution 
of India to issue a writ of certiorarified mandamus, 


calling for the records of the proceedings of the 


- said Bill of Entry No.00. 404, dated 19.2.1991, and 


quash the proceedings relating to the- seizure of 


. goods covered by the said Bill of Entry and direct | 


the release of the goods to the petitioner’ s com-'' 


pany unconditionally and without carrying out 


-any such adjudication or other proceedings or 


recovery of any enhanced duty or any. pr the 
amount. 
Dr.Nithin Kaniawala, Senior Counsel, for Mis T. 


Muthuraman, A. SOA and 2 Gurumoorthy, for . 


Appellant. V 


P.Narasimhan, Senior Central Government Stand- , 


-ing Counsel, for Respondents. 

The Judgment of the Court was delivered by. 

- Mishra, J.:- This appeal, under Clause 15 of the. 
Letters Patent ofthis Court, is directed againstthe 
judgment of Kanakaraj, J., in W.P.No.3880 of 


1991. The petitioner/appellant is the company _ 


engaged in importing of stainless steel melting 
scrap. It has got L-4 licence under the Central 
Excise and Salt Act, 1944 for manufacturing 
ingots after melting such imported stainless scrap. 


: Inor about February, 1991, according to the peti- 


tioner/appellant, its Managing Director contacted 
one Ashinkumar Kamdar, who was known as 
Indentor as well as Import Consultant in the field 
of iron and steel and other. allied products, and 
informed him that the petitioner/appellant com- 
‘pany would like to import stainless steel scrap at a 
competitive price. Kamdar suggested to import 
such scrap materials and also promised to help in 
securing materials. Thereupon, Kamdar floated 


enquiries and procured an offer from an exporter | 


`e 


sn | 


of Singapore by name K.Ramanlal & Co., Private 
Limited. Accordingly; it is said that 500 metric 
tonhes of stainless steel scrap were agreed to be 
supplied by K.Ramanlal& Co., Private Limited of 
Singapore, who offered to ship 120 metric tonnes 
out of which; 90 metric tonnes would be coil ends 
and the rémaining 30 metric tonnes would be 
generalscrap and shipped the said goods under its 
invoice dated 14.2.1991 by six containérs from 
Singaporé to Madras. The said goods arrived at 
the Madras port per Vessel WASPADA VOY 
9012, covered by a Bill of Lading dated 14.2:1991. 
On landing of the said goods, the petitioner/ 


appellant company filed thé Bill of Entry for home * 


consumption for the clearance of the goods The 
said goods were thereafter examined by the offi- 


-cers of the respondents as per the normal practice 


of 20% check, who after necessary examination, 
assessed the goods for duty by.an order under 


Sec.47 of the Customs Act, 1962 (hereinafter - - 


referred to as ‘the Act’). After the order, four out 


of the six containers were cleared from the port ` 


premises and were stored at a godown belonging. 


- to one Gemini Warehousing. It was at this'stage 


, 


that respondents 3 and 4 carried out certain 
seizure and ultimately, seized the two containers 
in the port area as wellas the goods removed to the 
warehouse, under a seizüre warrant. Questioning 


the validity of the said seizure, the petitioner/ 
appellant company contended inrer alia that once 
the imported goods were cleared under Sec.47 of . 
the Act, unless thé order thereunder was reversed, . 


no action could be taken either under Sec.110 or 


under Sec.111 of the Act and in any event, if there . A5 


was any logical value of any suspicion of the third 


and the fourth respondents that the goods were . 
likely to be used for any other purpose, they could . 
act under Sec.24 ofthe Act and order mutilationof - 
the said goods to render them unfit for any other , 

purpose other than melting. After going into the 


abovéstatements and other contentions raised on 


behalf of the petitioner/appellant, Kanakaraj, J., . 


has said: — ‘ 


“sonable belief under Sec.110 of the Act, Iam of 
the view that the seizure must be upheld, as to 
the nature and the action that the respondents 


. Inay take by issuing a show-cause notice. Itis to . 


beseen only hereafter. Whether such anaction , 

will be hit by lack of power to review an earlier” 

order or whether the respondents have an 
$ : 


i 
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So long as the proper Officer has tea- 


, 45 
independent power to issue show-cause notice ~ 
and adjudicate on the matter under independ- 
‘ent-provisions of law are matters which will 

_ "have to be seen only hereafter. All that I am, 
‘laying down is that’ the authorities have the 

- power of seizure in fit and proper cases. Ifsuch 
'a power is not recognised, the implementation 

- of the Act itself will become difficult. The 
` "argument that the respondents ought to have 
been careful before examining the case and 
before making the assessment is no doubt 

* attrdctivé. But in a given case, if a mistake has 
' occurred or dué to circumstances beyond the 
control of the proper officer, some of. the 
containers had missed their examination, it 
does not mean that the importer can run away 

- with the inadequate assessment that was made. 

I make it clear that I am not rendering a find- 
ing, but it is according to the respondents, that 
an inadequate assessment was made based on 
the goods being rhelting scraps whereas they 
are actually stainless steel sheets, the differ- 

- ence in duty is colossal. Should the revenue of 

* the State and the economy of the country suf- p 
fer because ofthe genuine mistake or an omis- : 

. sion due to circumstances beyond his control 
made by the proper officer? `. - 

' “The argument that such mistakes can be cor- 
.' rected only by resorting to Sec.129-D of the - 
Customs Act does not appeal to me, because 
we are only concerned with seizure of goods. 

' The question is whether the proper officer has . 

_jurisdiction to seize the goods. In most of these 

revenue matters relating to Customs and Central 
Excise, once the goods goes out of the hands of 
. the officers then the chances of recovery are 
either remote or nil. It is in this view of the 
matter, lam upholding the seizure of the goods 
in the instant case. The respondents are per- 

. ‘mitted to initiate action in accordance with 

_ law, but I direct that such action should be 
^ expedited, because the goods had once been 

cleared under Sec.47 of the Customs Act and 
' thé petitioner cannot wait for eternity to have 


custody of their goods......... . ` 


2. Before we deal with the contentions that have 


* -been raised before us on behalf of the petitioner/ 
appellant company, since detailed argumients have 
‘beer advancedas to the meaning, extentand reach | 
of the provisions in Secs.24, 47, 110 and 11lofthe a 
‘Act, we propose to extract them in full: | .-. 


` 
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"24. Power to make rules for denaturing or 
mutilation of goods: The Central Government 
may make rules forpermittingat the request of 
the owner: the denaturing or mutilation of 
imported goods which are ordinarily used for 
more than one purpose so as to render them 
unfit for one or more of such purposes; and 
where any goods areso denatured or mutilated 
they shall be chargeable to duty at such rate 
as would be applicable if the goods had been 
imported in the denatured or mutilated form. 
47. Clearance of goods for home consumption: 
Where the proper officer is satisfied that any 
goods entered for home consumption are not 
prohibited goods and the importer has paid 
the import duty, if any, assessed thereon and 
any charges payable under this Act in respect 
of the same, the proper officer may make an 
order permitting clearance of the goods for 
home consumption. * 

110. Seizure of goods, documents and things: (1) 
if the proper officer has reason to believe that 
any goods are liable to confiscation under this 
Act, he may seize such goods: 

Provided that where it is not practicable to 
seize any such goods, the proper officer may 
serve on the owner of the goods an order that 
he shall not remove, part with, or otherwise 
deal with the goods except with the previous 
permission of such officer. ` 
(1-A) The Central Government may, having 
regard to the perishable or hazardous nature 
of any goods, depreciation in the value of the 
goods with the passage of time, constraints of 
storage space for the goods or any other rele- 
vant consideration, by notification in the offi- 
cial Gazette, specify the goods orclass of goods 
which shall, as soon as may be after its seizure 
under Sub-sec.(1), be disposed of by the proper 
officer in such manner as the Central Govern- 
ment may, from time to time, determine after 
following the procedure hereinafter specified. 
(1-B) Where any goods, being goods specified 


under Sub-sec.(1-A), have been seized by a ^ 


proper officer under Sub-sec (1), he shall pre- 
pare an inventory of such goods containing 
such details relating to their description, qual- 
ity, quantity, mark, numbers, country of origin 
and other particulars as the proper officer may 
consider relevant to the identity of the goods in 
any proceeding under this Act and shall make 


an application to a Magistrate for the purpose 
of-- . 
(a) certifying the correctness of the inventory 
SO prepared; or 

(b) taking in the presence of the Magistrate, 
photographs ofsuch goods, and certifyingsuch 
photographs as true; or 

(c) allowing to draw representative samples of 
such goods, in the presence of the Magistrate, 
and certifying the correctness of any list of 
Samples so drawn. 

(1-C) Where an application is made under 
Sub-sec.(1-B), the Magistrate shall, as soon as 
may be, allow the application. 

(2) Where any goods are seized under Sub- 
sec.(1) and no notice in respect thereof is given 
under clause (a) of Sec.124 within six months 
of the seizure of the goods, the goods shall be 
returned to the person from whose possession 
they were seized: 

Provided that the aforesaid period of six months 
may, on sufficient cause being shown, be 
extended by the Collector of Customs for a 
period not exceeding six months. 


- (3) The proper officer may seize any docu- 


ments or things which, in his opinion, will be 
useful for, or relevant to, any proceeding under 
this Act. 
(4) The person from whose custody any docu- 
ments are seized under Sub-sec.(3) shall be^ 
enutled to makecopies thereofor take extracts 
therefrom 1n the presence of an officer of 
customs. 
111. Confiscation ofimproperly imported goods, 
etc.: The following goods brought froma place 
outside India shall be hable to confiscation: 
(a) any goods imported by sea or air which are 
unloaded or attempted to be unloaded at any 
place other than a customs port or customs 
airport ar pointed under clause (a) of Sec.7 for 
‘the unloading of such goods; 
(b) any goods imported by land or inland water 
through any route other thana route specified 
in a notification issued under clause (c) of 
Sec:7 for the import of such goods; 
(c) any dutiable or prohibited goods brought 
into any bay, gulf, creek or tidal river for the 
purpose of being landed at a place other than 
a customs port; 
(d) any goods which are imported or attempted 
to be imported or are brought within the 


i 


EP 


Indian Customs waters for the purpose of being . 
imported, contrary to any prohibition imposed ` 
by or under this-Act or any other law for ihe - 
time being in force; - . 
(e) any dutiable or prohibited nok found 
concealed in any manner in any conveyance; - 
(f) any dutiable or prohibited goods required . 
to be mentioned under the regulations i inan. 
import manifest or import report which : are’ 
not so mentioned; > ` 
(g) any dutiable or prohibited goods which are 
unloaded from a conveyance in contravention ' 
of the provisions of Sec.32, other than goods ` 
inadvertently. unloaded but included in the 
record kept under Sub-sec.(2) of Sec.45; 
(h) any dutiable or prohibited goods unloaded 
or attempted to be unloaded in contravention, ; 
of the provisions of Sec.33 or Sec.34; 
(i) any dutiable or prohibited goods found con- 
cealed in any manner in any package either 
before or after ihe unloading thereof; - 
(j) any dutiable or prohibited goods removed 
or attempted to be removed froin a customs 
area or à warehousewithout the permission of- 
the proper officer or contrary to the terms of - 
such permission; . 
(k) any dutiable or prohibited goods iniported- 
. byland.in respect of which thé order permit- 
ting clearance of the 'goods required to be 
: produced under Sec,109 is not _ produced or 
* which do aot correspond i in any material par- _ 
ticular with the specification contained theréin; 
(1) any dutiable‘or prohibited goods whichare - 
, not included or in excess of those included in 
- the entry made underthis Act, or inthecase of 
baggage in the declaration made ünder Sec.77; 
.(m) any goods which do not correspond in - 
respect of value or any ‘other particular with ` 
thé entry made under this Act or in the case of 


' Madanlal Steel Industries Ltd. v. t Union of India (Mishrá, J. ) a 47 


"was sanctioned by the proper offi icer; 

- (p) any notified goods in rélation to which any 

` provisions of. Chapter. IV-A or of any rule 

made under this Act for carrying out the pur- 

“poses of that Chapter have been contravened.” `t 
It may be relevant to notice that with regard to 
confiscation of improperly’ imported goods, 


' besides confiscation of improperly imported goods 


_ as defined in Se¢.111 of the Act, thereare provi- 
sions: for penalty for improper importation of 
goods; etc: ,as prescribed under Sec.112 ofthe Act, 
including-a provision for penalty for contraven- 
tion, etc., not expressly mentioned, as provided. 
under Sec.117 of the Act. Sec.124 of the Act pro- 
vides for issuance of show-cause notice before ' 


- confiscation of góods, which, inter alia states that 


no order of confiscation of any goods, or imposing . 
any penalty on any person Shall be made unless the 
owner of the goods orsuch person is givena notice 
in writing informing him of the grounds on which 
Atis proposed to confiscate.the goods or to impose 
a penalty; is given an opporturiity of making a' 


. "representation in Writing within such reásonable 


-time as may be specified i in the notice against the 
grounds of confiscation or imposition of penalty 
mentioned therein; and is given à reasonable 
"opportunity of. being heard in the matter; pro- 
vided thàt the notice referred to in clause (a) of 


` Sec.124 ofthe Act and the representation referred 
to in clause (b) of the same section may, at the - 


request of the person concerned, be oral. Chapter 
XV of the Act contains provisions for appeal to 
- Collector (Appeals), procedure in appeal, appeal 
` to Appellate Tribunal, procedure of Appellate 


Tribunal, powers of Board or Collector of Cus- ° 


toms.to.pass certain orders, powers: of revision of 
Board or Collector of Customs in certain cases, 


i revisionby Central Government, etc., including in 


certain typesof cases, reference to the High Court 


; baggage with the declaration made under Sec. T us -On any question of law arising out of the orders of 


in respect thereof, 5 is 
(n)any ‘dutiable Or prohibited goods transitted ^ 
with or without transhipment or attempted to 
be so transitted in cóntravention ‘of the ‘Provi- 
sions of Chapter VHL: =>. - 4 
(0) any goods exempted, subject to any cóndi- 
tion, from duty or any: prohibition, in respect, 
‘of the. _import thereof under this Act or 
_, ahy, other law for the time being i in force, in - 
"respect of which thé condition is riot Obsérved - 
unless the non- obsérvance' of the condition: 


^ the Appellaté Tribunal, etc.. 

3. We do ‘not think that it will be of any assistance 
tousitrdetermining the questions raised before us 
"by learned counsel for the petitioner/appellant to 
.Iefer to any < of the statements in the counter- 
- affidavit filed on behalf of the respondents. We 
` shall, however, refer to certain- facts brought on. 
the record of this case on behalf of the respon- 
dents, while dealing with one of the: ancillary 
questions in respect ofthe type: of goods importéd 
D the Pounour appa ‘company: his is nor in 


t 
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dispute and indeed it cannot be disputed that an 
order under Sec.47 of the Act is a quasi judicial- 
order. The proper Officer, before clearance of the 
goods for home consumption, is required to be 
satisfied that the goods entered for home con- 


^ 


~| sumption were not -prohibited goods and the 


importer had paid the import duty, if any, assessed 


_| thereon as well as any charges payable under the. 


* 


Actin respect of the same. This order shall thus be 
a good evidence to show that the imported goods 
were for home consumption and were not the 
prohibited goods and the importer had. paid the 
import duty, if any, as well as any other charges 
payable under the Act in respect of the same. The 
language in Sec.110 of the Act, however, should 
not be mistaken.to give some sort of an adminis- 
trative power to the proper officer to seize any 
goods because the words therein are, “has reason 
to believe that any goóds are liable to confiscation 
under this Act." Unless the goods are liable to N 
confiscation and there is some basis to believe that 
such goods liable to confiscation under the Act 
were in the hands ofsomeone or somewhere, it is 
obvious that there can be noseizure: Amongst the 
goods liable for confiscation, as in Sec.111 of the 
Act, are: “any dutiable' or prohibited goods 
required to be mentioned under théregulations in ` 
animport manifest or import report which are not 
so mentioned" and “any dutiable or prohibited 
goods found concealed in any manner in any 
package either before or after the unloading 
thereof.” It is not disputed before us that the 


goods seized from the custody of the petitioner/ 


appellant are dutiable. It is disclosed in the counter- 


affidavit: . i . 
« ..Measurement of the sheets clearly 
described at the beginning of page 5 of mahaz- ` 
árnama by stating that the rectangularly shaped 

- Stainless steel sheets of foreign origin measur- 
ing between 17” x 6" (49x 154 cms.) and 50" x, 
132" (127 x36 cms.) and at the bottom portion 
of the same page of the Mahazarnama, it is 
clearly stated that the rectangular shaped stain- 
less steel sheets of the abovesaid measure- 
ments are not stainless steel melting Scrap as 


declared by the importers in the Bill of. 


» 


Entry...... . . 
Thus, according to the respondents, they seized 
such goods, which according to them, were rectan- 
guiarly shapedstainless steel sheets and not stain-. 
less steel melting scrap. According to them, the, 
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toimportstainless steel sheets of foreign origin, as 
inits papers, including the import manifest, it had 
mentioned the goods as stainless steel melting 
scrap and not stainless steel sheets. 


_ 4. Learned counsel for the petitioner/appellant 


has contended that it is not open to the respon- 
dents to name the goods cleared under Sec.47 of 


the Act as anything else than stainless steel melt- , 


ing scráps and if they have any jurisdiction to 
proceed against such goods, that will be available 
to them only after the order unde: Sec.47 of the 
Act is reversed. He has, for this proposition, 
placed reliance upon a Division Bench Judgment 


'of the Bombay High Court, in Union of India v. 


Popular Dyechem, (1987)28 E.L.T. 63, which in, 


turn felied upon a Judgment of the Delhi High , 


Court to state: . 
““The only goods which remain now to be 
cleared are goods in respect of which it was 
contended by the‘appellants that the same 
‘were not plastic scrap but serviceable plastic 
articles when imported whereas the respon- 
dents contended that the.said goods were 
plastic scrap. The order of clearance under 
Sec.47 was passed by the Assistant Collector 
‘concerned after physical verification of the 


goods. In view of this and in-vjew of the deci-. 


sion of a’ Division Bench of the Delhi High 
Court reported in Jain Shudh Vanaspati Lime 
ited and others v. Union of India and others, 


[1992.49 
petitioner/appellant never paid the requisite duty , 


. (1982)10 E.L.T. 43, it is clear that such goods ^ 


cannot be confiscated, except in contempla- 


tion of an order or in pursuance of an order | 


passed in revision under Sec.129-D of the 
Customs Act, 1962. No such order has been 
passed till today. In‘those circumstances, no 


interference with the trial Court's order is, - 


called fo., except that we direct that in 
respect of the aforesaid disputed goods the 
appellants-respondents shall comply with the 
interim order by 4.00 p.m. on 15th December, 
- 1986, unless proceedings are taken under 
Sec.129-D of the Customs Act before that time 
and appropriate orders to the contrary are 
passed therein.” . < i ' 
We have been informed that faced. with the 
order as above, the Customs officials preferred a 
revision under Sec.129-D of the Act forthwith 
and in-fact, the order under Sec.47 of the Act 


_ was reversed, but when the revisional order was 
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: challenged again beforethe Bombay High Courtit 


found that the respondents therein had acted in 


violation of the principles of natural justice in 
, utter haste only to defeat the direction of the 
Court. Thus, éven that attempt of the Customs 
authorities to get the order under Sec.47 of the 


- . Act reversed in revision failed and the goods 
. which were cleared as plastic scraps were ~ 


released as such goods, even though according to 
- the Custorhs authorities, they were serviceable 
plastic articles and thus chargeable to duty under 
a separate head. Has the Bombay High Court 
státed an omni-bus rule that once it is found in 
respect of any goods that it had been released after 
clearance under Sec.47 of the Act, no.action to 
seize or confiscate could be taken? To understand 
the real import of the Bombay Court judgment 
thus, one has to see the Delhi High Court's Judg- 
: ment inJain Shudh Vanaspati Limited and others v. 
Union of India and others, (1982)10 E.L.T. 43. Jain 
Shudh Vanaspati Ltd. had imported edible oil.in 
stainless steel containers. The import of stainless 
steel as a consumer item was banned and prohib-- 
ited at the relevant time. But under the relevant 
rules and ‘instructions, the goods which were 
permitted to be imported under open General 
Licence were also permitted. to be imported in 
containers. The question thus béfore Court for 
determination was, whether the stainless steel. 
drums, which were used for importing palm oil by 
the petitioner therein were imported as aseparate 
item of stainless steel or were imported as mere 
containers for the palm oil and thus, was there any 
violation by such import of the prohibition by the 
petitioner. The Delhi High Court on such "acts 
said: i 
“It might sound anomalous that stainless steel 
, as such is prohibited item but stainless steel 
containers for carrying permitted goods are 
. not. It can even be said that this is a lacuna in 
the law as it stood on the date of the importa- 
tion in the present case. But neither. the 
. Department nor the Court can fill this lacuna 
by stretching the language of law. We are 
interpreting a taxing statute and subjecting a 
citizen to a possibility of very heavy customs 


duties, and other harsh penalties under the - 


Customs Act..... 
Coming to Sec.47 of the Act, the Court said: 


* An order under Sec.47 is one of the orders - 


against which a revision can lie under Sec.130 
MLJ 7 


of the Act. Sec.130 required that before revis- 
ing any order, party affected, should be heard. 
` It is thus clear that the Act does not provide 
* for any review of an order passed under Sec.47 
„ofthe Act. Admittedly there is no order passed 
by the concerned authorities under Sec.130 of 
the Act. Respondents, however, contend that , 
notices -under Sec.28 or Sec.124 are not in 
nature Of review. They further contend that 
* power to issue such notices is an independent 
* power and can be issued even after the goods 
are cleared under Sec.47. Respondents rely 


- . upon a judgment of the Calcutta High Court 


` reported in A.I.R. 1961 Cal. 616. This ruling is 
of no assistance to the respondents. The, said 
decision was rendered on interpretation of 
Sec.89 Of the Sea Customs Act which is differ- 
ent fróm Sec.47 of the Customs Act, 1962, in 
material particulars. So also the Sea Customs 
Act did not contain any provision of revision 
similar to Sec.130 of the Customs Act. Sec.89 
of the Sea Customs Act can be oe in this 
context.” - 2 
After referring to the ‘objects ji reasons of the 
Customs Bill, 1962; which read: b 
“Clause 47 corresponds to existing Sec.8 with 
_ an amendment which provides specifically that 
the officer shall allow clearance of the goods, if 
he is satisfied that the mon of the goods is 
not prohibited.”. f 

The Court observed as follows: 

“Considering Séc.47 of the Customs Act in the 
light of the legislative history, we are clear that 
the section attaches finality to the satisfaction 
of the officer that the goods are not prohibited. 

' The finality cannot be disturbed unless the 
Department successfully shows that there was 
fraud or deliberate suppression. The respon- 
dents have allegéd that the containers were ' 
.painted and thus the original identity of the 
drums was suppressed by the petitioners. This 
allegation i is on the assumption that stainless 
steel drums was a prohibited item. We do not 

"agree. The law as it then stood, did not require - 

_ of an importer to disclose the nature of the 
niaterial or the price of the containers. A new 
requirement in this regard was introduced for 
the first time by public notice dated September 
6, 1979 ie., after the importation of oil by the 
petitioner. We, therefore, hold that the proper 
Officer's satisfaction, that the goods were not 
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prohibited goods, had reached firiality by the 

time the goods were cleared." , 7 
The two judgments thus read together state that: 
~ (1) an order under Sec.47 of the Act determines 
that the goods are riot prohibited and that it has 
been cleared of duty payable on it; (2) an order 
under Sec.47 of the Act is final; (3) the finality 
cannot be disturbed unless the Department suc- 
cessfully shows that there was fraud or deliberate 
suppression; and (4) this finality, however, will 
give way to the appellate or.revisional order. We 
may, however, take notice of one important fact 
that in our view will substantially distinguish the 
case on hand with the cases decided by the Delhi 
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. and Bombay High Courts. In the Bombay Court ` 


judgment, even though all the relevant facts are 
not available, yet, it is possible to find that the 
Assistant Collector who cleared the goods under 
Sec.47 of the Act had done so after physical veri- 
fication of the goods had been.started. In the 
case before the Delhi High Court, notices under 
Secs.28 and 124 of the Act had been issued and 


^, they were under challenge, which shows that pro- 


ceedings for confiscation had already been initi- 
' ated and along with the proceedings for confisca- 


' tion, notice for payment of duty short-levied had. 


also been issued. With a little difference in the 
facts, but none-the-less relevant for understand- 
ing the legal position, we have a judgment of this 
Court in.A.Subbaraj and another v. Union of India, 
represented by the Assistant-Collector of Customs, 
Madras-1, W.P.Nos.5296 of 1973 etc., a judgment 
by Ismail, J., (as he then was) dated 22.10:1973. 
That was a case in which-one Perumal Naidu had 
applied to the Joint Chief Controller of Imports 
and Exports, Madras, seeking information about 
the currency policy regarding the export of Bone 
' Meal to ‘overseas countries, by a’ letter dated 
23.4.1973, the Joint Chief Controller of Imports 
and Exports replied to him stating that under the 
current policy, there was no restriction whatso- 
ever regarding the export of Bone Meal to over- 
seas countries. He thereafter entered 
correspondence with overseas buyers for the 
export of this material and ultimately, entered 
into a contract with -Messrs. J.C.Gilbert Ltd., 

London, for the supply. of Bone Meal, subject to 
the specifications laid down in the contract. 
Having entered into the contract, he exported the 
* goods and necessary documents were presented 
to the Customs authorities for clearance. The 
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Assistant- Collector of Customs passed the “Let 
Export" order, meaning that he permitted the 
export of the goods in question. When the goods 
were, however, loaded into the steamer, but 
before the steamer actually sailed, the Assistant 


_ Collector of Customs changed his mind and gave 


a direction to the shipping agents to unload the 
cargo on the ground that the goods in question 
were really fertilizers which could not be exported 
without a licence. Dealing with that matter, the 
learned Judge held: : 

...Ihe original order passed by the Assistant 
Collector of Customs, namely, “Let Export" 
order “dated 8.9.1973, clearly falls within 
the scope of Sec.51 of the Customs Act, which - 
says: ; 

"Where the proper officer is satisfied that any 
` goods entered for export are not prohibited 
goods and the exporter has paid the duty, if any, 
assessed thereon, and any charges payable 
under this Act in respect of the same, the 
proper offi cer may make an order permitting 
' clearanceand loading of the goods for exporta- 
tion." 
_ Thus the order of the Assistant Collector of 
' Customs passed on 8.9.1973 being a statutory 
order, the order can be revised or reviewed 
only. in accordance with the provisions con- . 
tained in the said Act and Mr.K.Parasaran, the 
learned counsel for the respondent, was not 
able to draw my attention to any provision 
contained in the Customs Act which enabled, 
the Assistant Collector of Customs to change 
his mind and to revise or review the order 
passed by him on 8.9.1973." 
Sec.51 of the Act, which concerns with clearance 
of goods for export, is similar to Sec:47 of the Act 
in its purport and effect, the latter being con- 
cerned with import of goods. A Full Bench of the 
Calcutta High Court in Eresian Equipments and 
Chemicals v. Collector of Customs, A.I. R. 1980 Cal. 
188, dealt with a case in which the company 
engaged in exports had been subjected to a notice 
to show cause why penal action should not be 
taken under Sec.114 of the Act. In the said notice, 
it had been alleged that the company exported 11 
corisignments against shipping bills between 29th 
December, 1969 and 16th June, 1970 and M/s. 
Eresian Equipments and Chemicals Ltd. and others, 
Calcutta, therefore, appeared to have contravened 
the provisions of Sec.12(1) of the Foreign 


Hc ; 
Exchange Regulation Act, 1947, as amended by 
the Foreign Exchange Regulation Amendment 


“Act, ‘1949 read with Government of India, Minis- 
try of Defence (EAD. ) Notification No.G.S.R.No. 


2641, dated 14.11.1969. Lakshmi Prasad Jajodia,a ^ 


director of M/s.Euresian Equipments and Chemi- 


cals Ltd. Calcutta, signed the 11 shipping bills | 
confirming the truth of the declaration of those : 


shipping bills and also the G.R.I. Forms. The total 


quantity and F.O.B. value ofthe goods covered by _ 


the said 11 shipping bills were 9495 kilograms and 
Rs.12,37,706.30 while the value of magnesium 
silicate for the equivalent quantity was Rs.28,395 
(approximately) at the rate of Rs.3-per kilogram. 
Manik Chand Jajodia‘and Jugal Kishore Jajodia, 
directors of M/s.Euresian Equipments and Chemi- 
cals Ltd., Calcutta, also actively helped in the 
matter of export of the above 11 consignments by 
issuing bearer cheques in favour of fictitious and 
non-existing suppliers of bismuth citrate, which 


goods were subsequently alleged to have been. 
exported to M/s.Modist Corporation; as was - 


evidenced by relative stock book and accounts. 
` register: By virtue of the amendment of Foreign 
Exchange Regulation -Act, 1947, it was necessary 
forthe exporter to submit the G.R.I. Forms decla-' 
Tation true in all material particulars under the 
provisions of Sec.12(1) of the said Act. Since this 
was not done, the export of the goods were liable 
to prohibition under the above notification 
"No.G.S.R.No.2641, dated 14.11.1969. Byvirtueof. 
Sec.23A, the prohibition also came under Sec. 11' 
of the Customs Act, 1962, and hence the goods 
were liable to confiscation under Sec.113(d) and 
(i) of the Customs Act, 1962. The validity of the 
said notice was challenged in a writ petition. The 
matter finally came before a Full Bench to con- 
sider the following questions: ' 

- "(1) Whether, by virtue of Sec.23-A of uie 
Foreign Exchange Regulation Act, 1947, the 
provisions of Secs.113 and 114 of the Customs. 
Act, 1962 are attracted for'the contravention 
of Sec.12(1) of the Foreign Exchange Regula- 


. tion Act, 1947, in relation to goods which had 


' been.exported beyond India. 
(2) Whether, when goods have been exported, 
beyond India such goods may be said to be: 
“export goods” as defined in Sec.2(19) of the 
Customs Act, 1962 and liablé'to confiscation 
' under Sé¢.113 for the purpose ofi imposition of 
"meos under Sec. 114 of the said Act.” Ms 
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"The Full Bench stated the law in these words: 
\ “We have.earlier set out the provisions of 
Sec.11 of the Customs Act which confers power , . 

‘ onthe Central Government to prohibit impor- 

“tation or exportation of goods for purposes 
mentioned therein. Thése purposes indeed cover 

7 ` veryvery wide fields. Some of the purposes for 
which the prohibition: may be imposed as stated 
in Sec.11(2) aře,. prevention of smuggling, 

` prevention ofshortage of goods of any descrip- 
tion and prevention of the contravention of 
any law for the time being in force. Sec.113 

provides for liability of the goods to confisca- 
tion in case of any violation of the prohibition . 
imposed under Sec.11 of the Act and Sec.114- 
provides for personal penalty for those whose 
acts or omissions render the goods liable to 

, confiscation under Sec.113. To construe the _ 
said sections to mean that Sec.114 can only be 
attracted when the goods are attempted to be 
exported and will have no application when 
goods have in fact been exported will defeat the ' 
purpose and object for which the said provi- 
sions have been introduced. The submissions 

* that the legislature has so intended by using 
_ the words “attempt to export” in Séc.113(a), 

_ (b) and (d) and the analogy of the offence of 
attempt to commit suicide given in this con- . 
nection are, in our opinion, misleading and 
devoid of merit: An attempt to commit suicide _ 
is indeed an offence and the act ofcommitting 

_ Suicide resulting from the successful attempt 
may not be considered to be an offence. This is 
so far the simple reason that once a person 

_, attempting to commit suicide succeeds in his 
attempt he places himself beyond the reach'of 
law and no punishment is intended to be - 
inflicted on the dead person or his heirs and 
legal representatives by imposing any fine or 
penalty, as they may in no way be liable or- 
responsible for the sid act. As we have earlier 
‘observed, the liability of the goods to confisca- 

"tion arises under Sec.113(d), as soon as the 
goods are attempted to be exported and the 
attempt to export the goods necessarily pro- 
ceeds thé actual export of the goods. Goads 
become liable ‘to confiscation as soon as the 

i attempt is mäde. There is no provision in the. 

‘Act to suggest. that this accrued liability is 

- wiped outor ‘extinguished with the exportation 
ofthe e goods. it maybe that after the goods had 
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in fact been exported the liability of the goods, 
to be confiscated may not be enforceable. by 
actual confiscation of the goods. Personal penalty 

‘of any person who, in relation to the goods, 
does or Omits to do any act which act or omis- ' 
sion renders the goods liable to confiscation 
under Sec.113 or abets the doing or omission 

.. of such;an act has been provided in Sec.114. 
.. This provision is attracted as soon as the goods 
incur the liability to confiscation under Sec.113 
and such.liability, as we. have earlier held, 
arises when the goods are attempted to be 
'exported contrary to any prohibition. It is to be 
noted that at the time when the goods are 
sought to'be exported they are undoubtedly 
‘export goods’ within the meaning of Sec. 2(19) 
of the Customs Act. The liability of personal 
penalty provided i in Sec.114 of the Act, which 
arises with the accrual of the liability of the 
goods toconfiscation under Sec.113 of the Act 


_ at the stage of the attempt to export the said: 


goods, clearly remains and the said liability i is 


capable of enforcement. In the case of illegal | 


export ofany goods contrary to prohibition the 
` effect may be that the liability of the goods to 


confiscation which arises and accrues may not ` 


be capable of enforcement but the personal 
‘liability which arises with the accrual of liabil- 
ity of thé goodsto confiscation can be enforced 
„and by enforcement of the personal liability 
‘the offender can still be brought to book and 


l > this kind ofoffence may be checked. We must, - 


therefore hold that by virtue of Sec.23-A of the 
. Foreign Exchange Regulation Act, 1947 the 


provisions of Secs.113 and 114 of the Customs . 


^. Act, 1962 areattracted, when thereisa contra- 
vention of Sec.12(1) of the Foreign Exchange 


Régulation Act, 1947 in relation to UA which: 


"had in fact been exported... E 
* The Full Bench also observed: ` 
“An order by.the proper officer permitting 
clearance and loading of the goods ünder Sec.51 
of the Customs Act does not affect the posi- 
tion." 
Coming to the confi station, we may notice the 
observations of the Supreme Court in Collector of 


. Customs v. Boormill, (1974)2 M.L.J. (S.C.) 42: . 


- 1974 MLJ. (Crl.) 482: (1974)2S.C.J. 238: (1974)2 

` $.CC. 54471974 S.C.C. (Crl.) 784: AIR. 1974 S.C. 
859, in.which.it has been pointed out that a pro- 
ceeding for confiscation is one in rem rather than 
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one in personam, like e.g.., penalty under Sec.112 
ofthe Act, one in relation to the goods rather than. 
in relation to the person in any way concerned. 
Furthér, in Frankfurther v. W.L. Exner, (1947) CD. 
629, it was said: 4 
“Confiscation is an act of appropriation of 
~ private property for State or Sovereign use and 
-usually been the result of the doing by the ` 
owner ofsome prohibited act. The seizure and 
appropriation of property as a punishment for 
breach of the law whether municipal or iriter- 
national was held to be confiscation.” 
There are other authorities also who have taken 
then view, however, like the Calcutta Court, that 
a confiscation proceeding $hall not be controlled 


" by a provision like one under Sec.47 or Sec.51 of 


the Act and that it would be incorrect to say that 
for initiating a confiscation proceeding, it would : 
be necessary to find out whether the goods have ' 
been duly cleared by the Customs or not. Such a 
view has been expressed by a Special Bench of the 
Customs Tribunal in the case of N.Devidas and 
Company v. Collector of Customs, Bombay, a 987). 
E.L.T. 247, and by the North Regional. Bench of 
the Customs Tribunal in the case of R.K Industries! 
y. Collector of Customs and Central Excise, (1989)39 
.E.L.T. 31 6. They havestated in no uncertain words 
that clearance under Sec.47 of the Act cannot oust 
the jurisdiction of the -Customs authorities to, 
confiscate goods under Sec.111 of the Act, if later 
on itis found that the conditions, subject to which 
the goods were permitted to be imported werenot 
fulfilled or complied with. Consensus of judicial 
opinion thus is: (1) that an order for clearance of 
the goods for home consumption is a quasi-judi- 
cial order and some sort of finality has to be ` 
attached to it. Ordinarily, no action to confiscate 
such goods which are cleared for homeconsump- .. 
tion will be taken but there may be exceptions to 
“it, such. as those indicated in the Delhi Court 
judgment in the case of Jain Shudh Vanaspati 
Limited and others v. Union of India and others, 
(1982)10 E.L.T. 43 and (2)-that an action to con- 


- fiscate goods does not depend on clearance ofthe . 


goods for him consumption or export, but on 
. conditions enumerated under Sec.111 of the Act 
in so far.as improperly imported goods are con- 
cerned‘and Sec.113 of the Act in so far as goods 
attempted to bé improperly exported, are ‘con- 
‘cerned. As in the case : of goods already. exported, 
it cannot be said that there was no- attempt to - 


^ 
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improperly « export, with respect to goods already ; 


cleared forhome consumption also, it will not be 
possible to say that ne have not been improperly 
imported. ., ^ 
5. Courts which have iakei theview that an order 
under Sec.47 of the Act is final and on the face of 
such an order in'favour of the importer action to 
confiscate the goods cleared for home consunip- 
tion cannot be taken, have also taken notice of the 
exceptions that may arise and even goods cleared 
in such circumstances can be subjected to confis- 
‘cation. The Delhi Court's judgment supra has 


taken notice of these exceptional circumstances’ 


saying, “The fi inality cannot be disturbed unless 


the Department successfully shows that there was : 


fraud or deliberate suppression." Both the Bom- 


bay Court and~the Delhi Court in the cases of: 
Union of India v. Popular Dyechem, (1987)28 E.L. T 


63 and Jain Shudh Vanaspati Limited and others v. 
Union of, India and others, (1982)10 E.E.T. 43, 
however, have not taken notice that the seizure 
and confiscation are acts in rem unlike any penal 
action undér the Actitself being one ‘in relation tQ 
the goods rather than in relation to the person and 
such proceedings, however, depend not on any- 


thing: else, but thé reasonable belief of the proper . 


officér that the goods are liable to confiscation, 
whether for the reason of being improperly 
imported goods or for-the reason of improper 


export. Such a belief may be found to be reason= 


able for the reasons of fraud of suppression, as 
noticed by the Delhi Court in Jain Shudh Vanas- 


pati i Limited and others v. „Union of India andothers, " 
(1 982)1 OE.L.T. 43, or sucht other reasons or such 


other ground which render the import or the 
export illegal and liable to confiscation. It would 


beonlyi in the notice under Sec. 124 ofthe Act that - 
grounds would be disclosed and then onlyit would: 


be possible to know whether there has been any 


fraud, suppression of fact and/or any other inva- ` 


lidity in the import or export, or not. . 2 


6. Both the Bombay Court Jud gment in ‘the case òf : 
Union of India v. Popular Dyechem, (1987)28 E. L T 


63, and the Delhi Court Judgment i in the case of 
Jain Shudh Vanaspati Limited and others v. Union 


of India and others, (1982)10 E.L: T. 43, on their- - 


peculíar facts, are good for taking notice of the 
order,under Sec.47 of the Act and saying accord- 
ingly that unless that.order was set aside, no pro- 
ceeding for confi scation should have been taken. 


. It is difficult, however, to accept this as a law, as- 
>» e E zh ee oe n 


` 


the orders under Sec.47 or Sec.51 of the Act any 
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' once there is a-clearance under Sec.47 and/or 


Sec.51 ofthe Act is ordéred, unless that order isset 
aside, the proper officer cannotact on his reason- 
able belief under Secs.110, 111 or 113 of the Act 


` The Calcutta Full Bench Judgment in the case of 
Euresian Equipments and Chemicalsv. Collectorof— - 


Customs, A.LR. 1980. Cal. 188, has, in substance, 
pronounced thatsuch proper officer'ssatisfaction < 
for confiscation proceedings shall remain unaf- 


fected by the order of the proper permitting the ` 


clearance of goods under Sec51 ofthe Act. That 
view is in consonance with the basis of the belief 
that goóds have been improperly imported. or 


exported and such belief being in relation to the | , 


'goods and.in rem, it will not be correct to read in 





inhibition upon the jurisdiction of the proper 
officer to act under Secs.110, 111 and 113 of the 


. Act. The petitioner/appellant came to this Court : 
. challenging the seizure without waiting for the 
“notice urider Sec.124 of the Act. Such materials 


upon which it will be possible to predicate whether 
there are reasons for misrepresentation or fraud 
in importing or exporting of any prohibited goods 
or dutiable goods in violation of the conditions 
under which such import or export is permissible, 
will be available only in.tlie notice, which; as we, 
have already noticed, has to contain the grounds 


‘on which the proposal to confiscate is based, to ` 
afford an opportunity | to the importer or the - 
exporter or any other person from whose custody: ` 
. such goods are seized, tó make a representation in 
"writing and-thereafter heard. We thus find that it: 


isnot a fit case in which this Court can declare the: 
seizure invalid. —~ 


^7. We would have disposed of the. áppeal ‘and 
' accordingly the writ petition leaving the question ` 
whether the seizureand any consequent confisca- - 


tion is warranted on the facts of this case to be 
‘determined at a later stage when notice under 
Sec.124.0f the Act is given to the petitioner/appel- 
lant, which, in our opinion, would have also in no 


‘way affected the- petitioner/appellant's right to` 


invoke Sec.24 of the Act; had we not been pro- 
vided with certain material information both by 


the pétitioner/appellant as well as the: respon- 
, dents. It is stated in the counter-affidavit filed on 
behalf of the respondents 1 that they had addressed - 


aletter to the Executive Director, M/s Salem Steel 
Plant and requested them to depute a technical 
officer to inspect B TERE qeaiiyand 


r 
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value of the goods under seizure. A team. of. 
officials of M/s.Salem Steel Plant inspected the 
seized goods on 6.3.1991. In their report, Hey Dave 
“said: 

*(a) the material cannot be classified as primes 


- . Orsecondsas per Salem Steet Plant'sclassifica- 


tions; 
- (b) the material cannot be classified as melting 
scrap excepting the few sheets which are hav- 
: ing severe edge bond weld and gripper mark; 
(c) from the grade indicated on thestage and 
the non-magnestic nature of the sheets and 
their general appearance the sheets appear to 
` “pe of stainless steel of autonitic series; 
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(d) such material is used for fabrication of non- 
critical components; ns 


(e) the material can also be re-rolled sheet by MT 


sheet to thinner gauges and proceeded further 

inre-rolling Units for utensil or any other non- 

critical application." 
It is not disputed before us that stainless ‘steel 
melting scrap has a specific identification as per 
para 26(2) (viii) of the Import and Export Policy 
AM 90-93 Vol.I (page No.10). According to this, 
a stainless steel melting scrap means such waste 
and scrap of stainless steel with the following 
dimensions: i : 


Length 153 cms. (6") ‘Maximum 
Width : MESE 102 cms. (1) Maximum 
Thickness ` 2 - 6.5 cms. (1/4") Maximum 


^ 


According to the respondents, and it seems there 


is nothing in the hands ofthe petitioner/appellant - 


to dispute this fact, the goods seized were sheets 
having an assorted thickness in the range 1.05.5 
mm.approximately, the width in therange of 1220 
to 1275 mm. and afew sheets around 1000 mm. 
and the length vàrying from approximately 1750 
to 5000 mm. The respondents, however, appear to 


concede in the counter-affidavit that the materials 


cannotbe classified as primes or seconds, but they 


~ can also be not classified as melting scrap. They 


assert; however, in the counter-affidavit that such 
defectives would mean those varieties semifin- 
ished/finished products which are neither prime 


as per relevant specification nor melting scrap. . 
Such products are characterised, according to them,” 


by metállurgical/surface imperfections, but.are 
usable as such either for re-rolling or in some 
direct industrial applications. We have every rea- 
son to resist interference with the seizure and 
withhold any judgment on the merits of the issue 
until the proper stage of notice comes and further 
. materials areavailable. We feel however, for these 
facts, constrained to observe there would be. sub- 
‘Sta ntial justice to the parties in the instant case not 


to go for any elaborate proceedings, either for . 


confiscation or imposition of penalty, as recourse 
to Séc.24 of the Act shall protect the interest ofthe 
* Customs on the one hand and save the petitioner/ 
appellant from the protracted proceedings from 
thestage of the confiscation and penalty, if any, to 
.the stage of appeal, revision, etc. We are inducéd 


to take this view by learned counsel for the péti- 
tioner/appellant for the facts that have been 
revealedin the counter affidavit, which facts make 
us feel that course which would save any further 
complications would be in the interest of justice. 
Learned counsel for the petitioner/appellant has 
stated before us that the petitioner/appellant would 


_ be ready and willing to any denaturing or mutila- 


tion of the goods, so that they are usable only for 
the home consumption-by them and for no other 
purpose. He has also stated that they would have 
no objection to any Customs Officer deputed at 
their factory when they use the' goods for the 
purpose, of steel ingots only. Sec.24 of the Act, in 
our view, is a provision introduced with the object 
of removing any chance of abuse of the import by 
any. person fo" home consumption. The respon- 
dents say in the counter-affidavit that there is a 
chance. of these goods being re- rolled or used 
directly in industrial applications other than used 
as melting scrap. By denaturing/moulding so that 
they are brought within the prescriptions in para 
26(2)(viii) of the Import and Export Policy AM 
90-93 VoLI (page No.10), that is to say, of such 
length width and thickness as will qualify the 
goods as stainless steel melting scrap, the respon- 
dents shall only aid in, and advance the interest of 
justice. Keeping this in view, we are inclined to 
Order.that in case an application to.this effect is . 
filed on behalf of the petitionér/appellant before 
the appropriate autliority,. ‘the same ‘will be 
entertained and orders passed i in conformity with 


at 


x 
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the requirements envisaged in Sec.24 of the Act 
and goods accordingly released from seizure and 
any further action for confiscation/prosecution 
under the Act. This, however, will not mean that 
the respondents in any manner acted illegally in 
seizing the goods. In case an order in terms of 
Sec.24 is passed and goods are denatured or muti- 
lated so that they are identified as stainless steel 


melting scrap, it is obvious that any notice for | 


_ confiscation will have to be recalled. 
8. In the result, this appeal is dismissed with.a 
direction as above to the respondents to entertain 
the application of the petitioner/appellant under 
Sec.24 of the Act and dispose of the same in the 
_light of the observations made above. No costs. 


BS. _---- Appeal dismissed with directions. 
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W.P.No.9609 of 1983 23rd September, 1991. 
P.Pon Kailasam, Saraswathi Narayanan College, 
eee Madurai _ Petitioner 


The Secietary, Saraswathi Narayanan College, 
Perungudi, Madurai and others. ...Respondents. 


(A) Tamil Nadu Private Colleges (Regulation) Act 
(XIX of 1976), Sec.14(1)(c) - Disciplinary action 
against teachers of Private College - Power to take - 
: Vests in the college Committee - Principal of 
College, a member of the Committee - Whether can 
exercise the power. - 

(B) Tamil Nadu Private Colleges (Regulation) Act 
(XIX of 1976) - Disciplinary proceedings against 
teacher of Private College - Enquiry conducted by an 
authority other than Disciplinary Authority - Copy of 
report of Enquiring Authority to be laa to the 
delinquent. : 

(C) Constitution of India (1 950), Aris. 12and 226 - 
Writ against educational institution - Respondents 
acting according to statutory provisions - Writ, is 
maintainable. 


Pon Kailasam v. The Secy.Saraswathi Narayanan College \ 
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The petitioner was originally appointed as a tutor 
in the 1st respondent college. On 12.7.1975, he 
appeared for an interview ‘before a Committee 
held for the purpose of filling up a post of Assis- 
tant Professor. When thé college reopened on 
16.7.1975 after the summer recess, the Principal of 
the College issued a memo to the petitioner call- 
ing on him to explain why action should not be 
taken against him for his alleged misbehaviour 
towards the Principal on 12.7:1975. An enquiry 
was conducted by an advocate of Madurai and the 
1st respondent imposed the punishment of with- 
holding of increments for three years. His appeal 
to the Government failed. He filed a writ petition. 


The High Court directed the Government to. 


consider his appeal on merits. The appeal, was 
again dismissed. He filed another writ petition 
coritending (1) that only the collége committee 


_ was competent to initiate the disciplinary action 


and (2) that the enquiry was vitiated as the peti- 
tioner was’ not favoured with a report of the 
Enquiring Authority. 
Held:- Sec.14(1)(c) of the Tamil Nadu Private 
College (Regulation) Act specifies that the Col- 
lege Committee shall have the power to take 
disciplinary action against the teachers of the 
Private College. The said Act does not specify that 
such à power can be exercised by any other 


'Authority other than the College Committee. In 


the instant case, it is not disputed that the Princi- 
pàl is involved in the incident in respect of which 
the disciplinary proceedings were initiated against 


. the petitioner. It may be that the Principal is one 
of the members of the College Committee. But . 


that does not mean that the principal himself can 
be considered as the College Committee. In the 
absence of initiation of the proceedings by the 


competent authority, namely, the College Com- . 


mitteeand on thesole ground that the disciplinary 
proceedings have been initiated against the 
petitioner by the Principal who has no jurisdiction 
to do so the entire proceedings are vitiated. 

7 [Para 4] 
Admittedly the petitioner was not favoured with a 


copy of the Enquiry report so as to enable him to 
. submit his explanation challenging the findings of 


theenquiry officer since the Enquiring Authority 


is different from the Disciplinary Authority. The 


law is well-settled that the Report of the Enquir- 
ing Authority should be furnished to the Delin- 
quent Officer so as to enable him to submit his 
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explanation under reference to the findings of the 


' Exquiring Authority especially when enquiry was 


conducted by an authority other than the Discipli- 
mary Authority. [Para 4] 
With reference to the maintainability of the writ 
petition, the Ist respondent-college being an 
educational institution imparting education and 
which i is for a public cause, the writ petition is 


` maintainable. Further, the respondents have acted 


according to the statutory provisions and, there- 
fore, the writ petition is maintainable. [Para 6] 
Cases referred to: 7 


"Shri Anandi Mukta Sadguru Shree Muktajee- 


Vandasjiswami Suvarna Jayanti Mahotsav Smarak ' 


Trust and others v. V.R-Rudani, ALR, 1989 S.C. 


' 1607. 


Petition under Art226 of the Cons: tution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the. 


- High Court. will be pleased to issue a writ of 


certiorari i calling for the records of the ist respon- 
dent herein in its Order dated 5.12.1977 as con- 
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the petitioner was asked to show cause why the _ 


Principal should not report to the Management . 


his behaviour for suitable disciplinary action on 
the charges set forth therein. Later on, the peti- 
tioner submitted his explanation on 9.8.1975. 
Subsequently, the petitioner was informed that 
there was an enquiry on 7. 10:1975 with reference 
to the charges framed against him. On 7.10.1975 
the petitioner was given a communication with a 


direction to meet the Correspondent of the Col- 
. lege to face the enquiry to be conducted by one. 


L.N.V.Subramanian, Advocate, Madurai. It is 
alleged that at the request of the petitioner, the 
enquiry was adjourned. Later, on one Thiru 
J.R.Satchidanandam, Advocate, Madurai was said 
tobe appointed as the Enquiry Officer. The peti- 
tioner was directed to appear for the Enquiry to be 
held by the said Advocate on 24.11.1977. Admit- 
tedly, the petitioner did not participate in the 
enquiry for the reasons set forth in the affidavit 


` filed in support ofthe above writ petition. There- 


firmed by order of the 3íd respondent dn 


.G.O.Ms.No.1778, dated 4.9.1983 withholding the 
increments for 3 years commencing from June, 

1975 10-1977 and quash the Said order of the 
_ respondents, dated 5. 12.1977. 

` P-Shanmugham, for Petitioner. 

 SJayaramum, for Respondent Nos.1 aad 2. 


RSengostuvel, Government Advocate, for Respon- 
dent No.3. : E 
The Court madé the following Í 

ORDER:- The petitioner was originally appointed 
às a Tutor in the Department of Tamil in the 1st 
respondent College in the year. 1971. The peti- 


mittee-held for the purpose of filling up a post of 
Assistant Professor in Tamil 0n 12.7.1975. When 
the College re-opened on 16.7.1975 after Summer 


, Recess, the Principal of the College, by memo 


dated 16.7.1975 informed the petitioner that he 


(Principal) was shocked at the petitioner’s behav- 


iour towards him on the evening of 12.7.1975 and 
calléd upon the petitioner to explain why suitáble 
disciplinary action should not be taken against 


-him for the alleged behaviour of the petitioner 


after, based on the Report of the.said Enquiring 
Authority, the 1st Respondent, by Order dated 


` 5.12.1977, imposed the punishment of withhold- 


ing of increments in the scale applicable t to the 


` 


petitioner for threeyears commencing from June, .. 


1975 on the basis that the misconducts committed 


by the petitioner, viz., gross misbehaviour, in 
subordination and wilful -neglect-of duty are seri- 


- ous acts Of misconduct and such acts of miscon- 


duct, if not checked, would be deleterious to the 


- maintenance of discipline, especially in an educa- 


tional institution for higher studies. Aggrieved by - 


tlie said Order, the petitioner preferred an appeal 


-to the Government and the-Government, by an 
order dated 17.4.1979, rejected the appeal on the - 
"ground that the petitioner's request was not fea- 


sible of comp'jance. Aggrieved by the said Order, 
the petitioner filed Writ Petition No.2653 of 1979, 


on the file of this Court, and this Court, by Order: ` 


dated 13.4. 1983, directed the Government to dis- 


: pose of the appeal on merits. Thereafter, the 


towards the Principal. Then again, the Principal - 


by another memo dated 21.7.1975 framed the 
charges specified therein and called upon the 
petitioner to submit. his explanation. In the pre- 
amble portion ofi thesaid menio, it is stated that 


x 
ce = 


Government by G.O.Ms.No.1778, dated 14.9.1983, 


rejected the appeal on the ground that the appeal ' 
preferred by the petitioner is not maintainable . 


having due regard to the statutory provisions ^ 


contained in the Tamil Nadu Private Colleges 
(Regulation) Act. It is at this stage, the petitioner 
herein has preferred-the above writ petition for 
the issue of a writ of certiorari-to quash the afore- 
said Order of the 1st respondent dated 5.12.1977, 


D 
a 
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as confirmed by the Order of the third respondent, 
namely, the Government, dated 14.9.1983, with- 
holding the increment for three years commenc- 
ing from June, 1975. 

2. Mr.P.Shanmugham, learned counsel appearing 
for the petitioner, contended that the initiation of 
the proceedings by the Principal who himself is 
involved in the incident in Tespect c of which the 
proceedings were initiated, is not maintainable in 
law. Learned counsel further contended that as 
per Sec.14(1)(c) of the Tamil Nadu Private Col- 
leges (Regulation) Act, only the College Commit- 
tee is competent to initiate the disciplinary pro- 
ceedings against the teachers of the Private Col- 
lege. In the instant case, the College Committee 
did not initiate the disciplinary proceedings and 
consequently the entire proceedings are vitiated. 
Secondly, the enquiry was held by an Authority 
not competent to hold the same as per the instruc- 
tions issued by the University in this behalf. Thirdly, 
the petitioner was not favoured with a report of 
the Enquiring Authority. Finally, the enquiry has 
been re-instituted after a lapse of two years. Forall 
these reasons, learned counsel for the petitioner 
contended that the impugned proceedings are 
vitiated. 

3.Mr.S.Jayaraman, learned counsel appearing for 
respondents 1 and 2 vehemently contended that 
the Principal being one of the members of the 
College Committee, he is competent to initiate 
the proceedings. Learned counsel further con- 
tended that the writ petition as instituted by the 
writ petitioner is not maintainable. It is further 


contended that the Committee can depute ' 


another Officer to hold that enquiry and accord- 
ingly in the instant case, an Advocate-third party 
had conducted the enquiry and consequently the 
proceedings are sustainable in law. The delay is 
explained by saying that the Advocate who was 
originally appointed was not in a position to hold 
the enquiry and, therefore, the 1st respondent- 
College had to appoint a fresh Enquiry Officer 
and consequently there was delay in conducting 
the enquiry. 

4. I have considered the rival submissions of the 
learned counsel appearing for both parties. 
Sec.14(1)(c) of the Tamil Nadu Private Colleges 
(Regulation) Act specifies that the College Com- 
mittee shall have the power to take disciplinary 
action against the teachers of the Private College. 
The said Act does not specify that such a power 
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can beexercised by any other Authority other than 
the College Committee. Jn the instant case, it is 
not disputed that the Principal is involved in the 
incident in respect of which the disciplinary pro- 
ceedings were initiated against the petitioner. On 
a perusal of the impugned proceedings, it is mag- 
nified the proceedings. It maybe that the Principal 
is one of the members of the College Committee. 
But that does not mean that the Principal himself 
can be considered as the College Committee. In 
the absence of initiation of the proceedings by the 
Competent Authority, namely, the College Com- 
mittee, and on the sole ground that the discipli- 
nary proceedings have been initiated against the 
petitioner by the Principal who has no jurisdiction 
to do so, the entire proceedings are vitiated. 
Admittedly, the petitioner was not favoured with 
a copy of the Enquiry Report so as to enable him 
tosubmit his explanation challenging the findings 
of the Enquiry Officer, since the Enquiring 
Authority is different from the Disciplinary 
Authority. The law is well-settled that the Report 
ofthe Enquiring Authority should be furnished to 
the Delinquent Officer so as to enable him to 
submit his explanation with reference to the 
findings of the Enquiring Authority especially 
whenenquirywas conducted byanauthority other 
than the Disciplinary Authority. 

S. Finally, there is a delay of two years in continu- 
ing the disciplinary proceedings. However, learned 
counsel appearing for the 1st respondent-College 
explained it by saying that there was change in the 
Enquiry Officer and hence there was delay. The 
delay is not satisfactorily explained. Even assum- 
ing that the Enquiry Officer who was originally 


' appointed was not in a position to conduct the 


, 


enquiry within a reasonable time, nothing pre- 
vented the Disciplinary Authority from appoint- 
ing another person to hold the enquiry. The 
Madurai-Kamaraj University has specifically 
instructed the Principals and Managements of 
Private Colleges not to delegate the powers of 
holding"enquiry to third parties. The relevant 
portion of the communication dated 12.12.1978 
sent by the Registrar of the Madurai-Kamaraj 
University to the Secretaries of the College 
Committee and the Principals of all colleges reads 
as follows: 

“In accordance with the provisions of the Tamil 

Nadu Private Colleges (Regulation) Act and | 

Rules “theenquiry has to beconducted only by ` 


\ 


we 


Wt 


the college has to be conducted only by the- 
college. committee." . There -is no enabling `- 
provision under this Actor Rules enabling the 
, delegation of the powers of.thesaid committee 
to any third party. The college committee, has 
_ to decide the matter covering all States. The 
] secretarycannot himself make an enquiry, nor 
. ‚can his power be delegated. to asub- committee. 
‘Of the college committee". , 
i In the instant case, contrary to the instructions 


' issued by the University, the 1st respondent-Insti- 


tution has appointed : an. advocate, to conduct: ‘the 
enquiry. 

6. With réference to the maintäinability of thewrit 
petition, the ‘1st respondent-College, being an 
educational institution imparting education and - 
which is for a public. cause, the-writ petition is 
maintainable. Further, the respondents have acted ~ 
according to the statutory provisions and, there- 
fore, the writ, petition is maintainable. vide: the 


. | decision of the ‘Supreme: Court in Shri. Anandi 


-Mukta Sadguru Shree Muktajée Vandasjiswami 
"Suvarna Jayanti Mahotsav -Smarak Trust and 
others v. V.R.Rudani, A. LR.1 989 S.C. 1607. 

7. For the reasons -set forth “hereinabove, the 


2 impugned Orders are not-sustainable i in law and | 


consequently they are hereby quashed. "Accord- ` 
ingly, the writ or. is allowed. No costs.- 


BS. 


E 


DP 
t. 4 hi 


. : The Madras Law Journal Reports - 


: employer. _ 


[1992 
must follow when the relief of reinstatement is 
given and ‘if there is going to be a'departure from 
.the nofmal rule, compelling circumstarices neces-. 
sitating such ie must be. established by the 
KIM [Para 3] . 
In the present case, the Labour Court found that 
the charges: levelled against the pétitioner work- - 
man have not been proved and hence the order of 
' dismissal is. illegal. Yet, the Labour Court by merely . 
Stating “but considering the cifcumstances 6f the 
case” directed the award of 50% of the back wages. 
This court is not enlightened as to whether any - 
exceptional ; circumstances “were pleaded "and 
- established by. the employer to deny thé petitioner 
the full back wages. Hence the denialof50% ofthe - 
"back wages to the petitioner ‘by the Labour Court. 
is not justified. i . [Para 4]. 
The Workmen represented by W.S Insulators of. India’ 
Ltd. Workers and Staff- Progressive Union v. The 
Management: of W.S: Insulators of India Ltd., 
WA. No.623 of 1981; Judgment dated 1. 1 1. 1 988 
` (Mad. Hc. ), Followed. 


: "Appeal under Clause 15. of the Letters Patent 


7 Petition allowed. z 
, “JI Sec.II (Supplement) Tamil Nadu Government 


against the Order of Raju, J., dated 19.6.1991 and - 
made in the exercise of the Special Original Juris- ` 
diction of the High Court in W.P.No. 10539 of: 
1989 presentéd under Art.226 of the Constitution _ 
of India to-issue a writ of certiorari callin g for the 
records of the, 2nd respondent in connection with - 
-theaward inNA O.No.1880f 1982 published in part: . 


: Gazette issue dated 11.11.1987 and quash the 
same and consequently direct the first respondent 
1o reinstate. the petitioner with full back wages, 


INTHE HIGH: COURT OF JUDICATURE AT. continuity of service and attendant benefits. | 


MADRAS. 


-Náinar Sundaram, Actg. C.J. and m 


Present: j 
E Somasuhdaram, J. 


aj x 


W.A.No.1226 of 1991... 


e 


xav 


'Veeramani - ` o - 
v. e : 4 ca 

The Management of Tamil. Nadu Electricity 
` Board, and another . -- Respondents. ; 


-Appellant 


+ 


Industrial Disputes - Re- es Normal rule 


é 27th TM 1991. d 


ofaward of full back ac Departure from - Mm i 


justified. ; 
The normal, rule’ is S that award of full back: wages . 


= - 


V.Prakash, for Appellant. . 
_P.Ibrahim, Kalifullah, for Respondent No.1. 
The J 'udgment of the Court was delivered by " 
: Nainar Suindaram,.A.C.J.:- This writ appeal is | 
directed against the. order of the learned single 
Judge in W.P.No. 10539 of 1989. The petitioner in 
the writ petition is the appellant. in this writ 
appeal. The respondents in the writ petition are 
the respondents i in this writ appeal. For the sakeof | 
convenience, we are referring to the parties as per ` 
their nomenclature in the writ petition. The peti- 
.tioner succeeded before the second respondenti in: 
ID. ‘No. 188 of 1982 in setting áside the order of . 
dismissal. made by the first respondent, and the 
second respondent by the award in LD/No.188 of 
E +1982 directed the reinstatement of the  DeHHOnet y 


x 


^ 


, 


P " 


UJ; 
in service with continuity of service. However, on 
^ the quéstion ofbackwages, the second respondent 
awarded only 50% of the same. The first respon- 
dent was aggrieved with regard to that portion of 
the award of the second respondent directing the 

. Teinstatement of the petitioner with continuity of 

. serviceand the first respondent came to this Court 
by way of W.P.No.3524 of 1988. The petitioner 
was a ggrieved with réferenceto the denial of back- -` 
_wages to‘the extent of 50% and the petitioner 
preferred W.P.No.10539 of 1989. Both the writ 
petitions had a common disposal at the hands of, ' 
the learned singleJudge. The learned single Judge - 

' did not countenance the cases of the petitioner 
and the first respondent and dismissed both the ' 
writ petitions. As alreadystated, this writ appeal is 
directed against the order of ‘the learned single 
Judge in W.P.N0.10539 of 1989. vU 
2. Mr.P-Ibrahim Kalifullah, appears for the-first - 
_Tespondent. Mr. V.Prakash, learned counsel for- 
the petitioner would submit that When thé order 
-~ of.dismissal had been found to be, not sustainable, 
` the normal rule of award of full back Wages ought '. 
to.have been adhered to by the second respondent 
and-in the instant case no exceptional circum- 
stances have been established by the first respon- » 
dentto maké a departure from the normal rule. As? 
against this P. Ibrahim Kalifullah, learned counsel * 

~ for the first respondent would submit that on the.- 
~ available evidence, the petitioner must be-held to, 
be guilty of the charges levelled against him and 
the second respondent only after considering the 
circumstances of the case deemed fit to award 50% : . 
of the backwages and this court should not inter- 
feré with the discretion -exercised by the 2nd 
respondent on this: question. — . 
3. The normal rule is that award of fulPbackwages 
must follow when the relief of reinstatement is 
given and if there is going to be a departuré from ` 
the norfnai rule, compelling circumstances neces: 
sitating such departure must be established by the 
eniployer. As to-how this qüéstion has got to-be . 
assessed was the subject matter of consideration MO. 
bya pronouncément of a Bench of this Coüit to 
whichone of us (Justice S.Nainar Sundaram, as he . 
then was) had been a party in The Workmen repre- 
sented by W.S.Insulators of India Ltd. Workers and — 
~ Staff Progressive-Union, Porur v. The Mariagement - 

of W.S. Insulators of India Ltd; W.A. No.623- of 

1981, judgment dated 1. 1 1. 4 988 and’ the discüssion 

runs as follows: . : 


t 


ave 


| Veeramani v. The Managenient of T.N. Ekciidty Bd. _(Nainar Sundaram, "Actg. CJ.) 


Y 
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“It is true that-a workman cannot claim either 
‘Teinstatement or payment of back wages as-of " 
: Tight. Neither i ‘is a common ‘law right..But the 
. industrial ‘adjudication-by the forums, consti- 
- tuted therefor, takes is the question of granting 
>. these reliefs. When an order of dismissal i is set 


aside and the workman is reinstated, the ques- 


-tion of back wages arises. The general rule is 
‘that theaward of full’ wages stands annexed to 
the relief of reinstatement. But, there.can be 
‘exceptional circumstances - compelling a- 
: departure from the general rule. Ifa workman ~ 
“is found guilty of gross misconduct and griev- 
ous lapses in.the-discharge of his obligations 
towards the employer, certainly the discretion 
is that of the industrial forum not to award 
back wages during the period the non-employ- - 
“ment took place, even though the workman: 
3 gets-thé benefit of reinstatement. For making 
' this departure, cogent reasons must be found 
- arid expressed. The grant of reliefs, though it is 
~ dmatter of discretion by the Industrial forums, 
certainly that discretion is not as arbitrary one; 
but must be a judicious and a ‘well balanced. 
one. When the Industrial forum ‘gives the relief 
` ofreinstatementtó theworkmàn, theresultant 
. position is the workman is entitled to be 
' restoredtothe position inwhich hestood prior 
7 tô his non-employment, and the service statue 
"anid the emoluments -that are legitimately due 
to him during thesaid period must normally be 
awarded to the workman. Reinstatement means, 
` the employer must have taken away illegally, 
- or denied a warrantedly the right of workman’ 
- to work and consequently.deprived him of his 
emoluments. If the workmen has been kept 
out of employment onaccount of the illegal or 
: invalid act on'the part of the employer, the’ 
Industrial.forum could riot be normally justi- 
fied i in not awarding the workers, the full back’ 
"wages to which he was legitimately entitled to. 
-A'contrary approach has been viewed as’ a 
_ premium on the unwarranted litigative activity 
-of the 'employer:/If the employer wants the 
; workman to stand deprived of the full back 
wages, even though he gets reinstated it is for 
. the, employer to establish the compelling 
-circumstances which necessitated such depar- 
ture. 


a 


^ 


4. Coming.to tlie present case, the second respon- 
dent found that the charges levelled against the 


e 
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petitioner have not been proved and hence the 
order of dismissal is ‘illegal. Yet, the second 
respondent by merelystating “but considering the 
circumstances of the case”, directed the award of 
50% of the back wages. This court is not enlight- 
ened as to whether any exceptional circumstances 
are pleaded and established by the first respon- 
dent to deny the petitioner the full back wages. 
The learned single Judge dealt with this aspect in 
the following terms: 
“Though normally full back wages is the rule, 
in this case, the Labour Court thought fit, 
having regard to the circumstances of the case, 
to grant only 5096 back wages, which in its 
view, “will be just and proper”. In the above 
circumstances, I do not see any reason tointer- 
fere with the exercise of the discretion by the 
Labour Court on this account also.” 
We find that the norms as set out to govern and 
guide a decision on this question have not at all 
been thought about and the question has not been 
decided in accordance with these norms. Here we 
find a case where the first respondent did not seek 
for an opportunity to adduce evidence before the 
second respondent to prove the charges. The sec- 
ond respondent on the evidence available came to 
the conclusion that the charges were not at all 
proved: The first respondent did not place any 
material,to substantiate exceptional circumstances 
todeny the petitioner theaward of full back wages. 
In our view, the learned single Judge ought not 
have to lend support to the decision of the second 
respondent on the question of denial Of 50% of 
back wages to the petitioner. In view of the forego- 
ing discussions, we are obliged to interfere in writ 
appeal andaccordingly this writ appeal is allowed; 
the order of the learned single Judge in 
W.P.No.10539 of 1989 is set aside; and the award - 
of the second respondent in I.D.No.188 of 1982 is 
so far as it denied 50% of the back wages to the 
petitioner is quashed and in addition to the relief 
of reinstatement with continuity of service 
accorded to the petitioner, the petitioner is also 
entitled to the relief of full back wages. We make 
no order as to costs. n 
Y.K. uo cmm : : Appeal allowed. 
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IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. i 


Present:- Srinivasan, J. 

CR.P.No.2417 of 1991 9th January, 1992. 
Gnanambal ` „Petitioner 
Peramal Pillai and another Respondents. 


Civil Procedure Code (V of 1908), Secs.48 and 153, 
Or.6, Rule 17 - Limitation Act (IX of 1908), Art.182 
- Execution petition pending - Prayer for amendment 
of petition for attachment of properties included - 
Limitation for. 
So longas the execution petition is pending and it 
has been filed within time, it is open to the decree- 
holder to have the process ofexecution carried out 
by attaching the properties of the judgment-debtor. 
There is no separate period of limitation for a 
prayer for attachment. If the execution petition is 
within, the period of limitation, any prayer for 
enabling the court to carry out the execution and 
realise the fruits of the decree is not subject to any 
period of limitation. Sucha prayer can be made so 
long as the execution petition is pending. Even 
otherwise, the execution petition can certainly be 
amended even if the relief sought is barred by 
limitation. [Paras 6 and 7] 
(B) Civil Procedure Code (V of 1908), Sec.115 - 
Order of lower court in the interests of justice - The 
lower court has no jurisdiction to pass such order - : 
Whether High Court can interfere with such orders. 
It is seen that the judgment-debtor has kept the 
decree-holder in abeyance for nearly 21 years 
by now and prevented him from executing the 
decree. In such circumstances, this Court refuses 
to exercise its discretionary power under Sec.115, 
Civif Procedure Code. A bench of this Court has 
held in S.N.Kuha v. P.P.I. Vaithyanathan, 1983 
T.L.NJ. 1, that if the order of the court below is in 
the interests of justice, the court can refuse to 
interfere under Sec.115, Civil Procedure Code. 


. even if the court below had no jurisdiction to pass, 


such an order. Applying that principle.the court 
holds in this case that the order of thecourt below 
does not warrant any interference as justice has 
been done to the decree-holder. [Pura 8] 
Cases referred to: 

D.Seshaiah v. Veerabhadrayya, A.LR. 1972 A P, 


~% ae 


In : Gnanambal v. Perumal Pillai (Srinivasan, J.) = - 61 


134; Leuch and Company Ltd. v. Jardine Skinner 
and Company, A.I.R. 1957 S.C. 357: 1957 S.CJ. 
313: 1957S.C.R. 438: 1957S.C.C. 237: P.M.Patilv. 
KS.Patil, ALR. 1957 S.C. 363: 1957 S.CJ. 371: 
1957 S.C.R. 595: 1957 S.C.C.. 264; A.K.Gupta & 
Sons v Damodar Valley Corporation, A.I.R. 1967 
S.C. 96; S.N.Kuha v. P.P.I. Vaithyanathan, 1988 
T.L.NJ. 1. 
Petition under Sec.1 15 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the Additional Subordinate Judge, Cuddalore, 
dated 3.7.199] and made in R.E.P.No.169 of 1986 
in O.S.No.87 of 1968. 
V.Krishnan,.for Petitioner. 
M.N.Padmanabhan, tor M.N.Muthukumaran, for 
Respondent No.1., - 
The Court made the following 
ORDER:- There is no merit in this revision peti- 
tion. The first respondent filed the suit O.S.No.87 
of 1968 on the file of Sub Court, Cuddalore, and 
obtained a decree on 6.8.1969 against the peti- 
tioner and the second respondent. That was 
challenged in Appeal and it was confirmed on 
16.11.1970 by the dismissal of the appeal. There- 
after, the petitioner filed asuit O.S.No.1940f 1972 
forsetting aside the decree and for restraining the 
decree-holder from executing the decree. Injunc- 
tion was granted during the pendency of the suit 
stopping execution. Ultimately, the suit was dis- 
missed. An appeal was filed against it in A.S.No.34 
of 1975 which was dismissed on 30.8.1978. The 
matter was brought to this Court in S.A.No.531 of 
1979 which was dismissed on 30.10.1983. Thus, 
the decree holder was not ina position to execute 
the decree from 6.8.1969 to 30.10.1985. 
2. Apart from that, the petitioner claimed benefits 
of the Debt Relief Acts 4 of 1938, 10 of 1975 and 
15 of 1976. She got also an order of stay of execu- 
tion proceedings from 19.11.1974 onwards. The 


moratorium was in force for 4 years and 9 days. If ' 


that period is added to the period of 12 years 
normally allowed for execution the last date for 
filing the execution petition was 16.11.1986. 

3. The decree-holder filed the present execution 
petition on 8.7.1986. He brought some of the 
properties which were attached during the 


pendencyof thesuit tosale. Thesales were held on. 


16.4.1987 and 22.2.1988. Applications were filed 
by the petitioner for setting aside the sales on 
several grounds. One of the grounds was that the 
execution petition was barred by limitation. By 


I 
order dated 17.8.1990 the Subordinate Judge, 
Cuddalore, set aside the sales on the ground that 
there was nosubsisting attachment on the datesof 
sales. He took the view that the attachment was 
affected during the pendency of the suit and it 
came to an end when a prior execution petition 
was dismissed because of the order of injunction 
in O.S.No.194 of 1972. However, the Subordinate 
Judge negatived the plea of the petitioner t that the 
execution proceeding was barred by limitation. 
He wrote a detailed order holding that the execu- 
tion petition was in time. He also held that the 
properties were liable to attachment. 
4. After the setting aside of the sales, the decree- 
holder filed a memo on 15.10.1990 for amending 
the execution petition by including a prayer for 
attachment of the properties set out therein. The 
amendment was granted. It is against the said 
order, the present revision has been filed. 
5. It is the contention of the petitioner that the 
execution petition is itself barred by limitation. 
That contention is not available to the petitioner 
in view of the order dated 17.8.1990 in E.A.Nos.364 


. of 1987 and 220 of 1988 to which I have already 


made a reference. Even apart from that erder, it is 
clear from the facts stated above that the execu- 
tionisin timeand the plea of Limitation iswithout 
any substance. 

6. It is next contended that in any event when the 
memo was filed for amendment of the execution 
petition, it was very much out of time and it is as if 
anew relief is sought in the execution proceeding 
which is not available to the decree holder. There 
is no substance in this contention. So long as.the 
execution petition is pending and it has been filed 
within time, itisopen to thedecree-holder to have 
the process of execution carried out by attaching 
the properties of the judgment debtor. There is 
no separate period of limitation for a prayer for 
attachment. If the execution petition is within the 
period of limitation, any prayer f for enabling the 
court to carry out the execution and realise the 
fruits of the decree is not subject to any period of 
limitation. Such a prayer can be madè so long as 
the execution petition is pending. 

7. iis iua an execution petition can cer- 
tainly be amended even if the relief sought is 
barred by limitation. A Full Bench of thé Andhra 
Pradesh High Court in D.Seshaiah v. Veerabhad- 
rüyya, ALR: 1972 A.P. 134, held that petitions for 
amendment, of execution proceedings are on par 
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with petitions for amendment. of pleadings ina . the effect of the’ amendment is to deprive t the 
suit. Learned Judges have taken the view that ` other side of a valuable right to plead limita- 
the court:-has a discretion to grant an amendment : . tion. Nevertheless, there can be exceptional 
- even if by granting such amendment, the wight . . cases where special circumstances demand that ^ 
- of the respondent which-had acerued to him by ~ ’ in order todo substantial. Justice between the. ` 
virtue of the law of limitation willbe effected. The "| parties and with a view to settle all disputes . 
relevant ` discussion is found in, the following necessary for the effective disposal of t] the cases 
passage: A - .. "amendment may be allowed. The rule thére- ` 
. “The principles on | which thé power to amend z- „fore that ordinarily in such'cases'amendment - 
2 should be exercised by now are. fairly well settled. ~_ should‘not be allowed is not a universal rule. 
7 The principles underlying O.VI, Rule17, C.P.C.” °" and in peculiar or special circumstances. án 
‘are substantially the same as uridérlying Sec.153, aniendment may be allowed even where it 
C.P.C. The width. and’ the amplitude of this SR ~ has the effect of depriving the other side of- 
7 power is well. jllustrated: in L.J.Leach and ` . his right to plead limitation. What follows js. ~ 
Company Lid. v. Jardine Skinner and Company, ' that the question of limitation, is one of the 
1 ALR. 1957 S.C. 357: 1957 S.CJ. 313:- 1957 factors to be tüken' into account in the 
oí : SCR 435: 1957 S.C.C. 237, P.M.Patil v. KS. Patil, exercise of the courts discretion as to whether - 


"A.LR. 1957 S.C: 363: 1957 S.C... 371» 1957 ` the amendmentshould be allowed. Itwouldbe ~ 
S.C.R. 595: 1957 S. C.C. 264 and A. KGupta& . ^ erroneous to confuse this discretion of the 


Sons v. Damodar ca E pes A. LR. . * court with its power to permit- amendment. It - 

í 1967 S.C. 96. : : does not affect the power of the coürt to order `. 
One class of cases in which. itis quite often “amendment, if that is feque in the. interests : 
pointed. out that améndment might work “ofj justice." 


injustice to theotherside is whereittakes away 8 Inanyevent, I am of the view that on the facts. 
_ from that party a night accrued to him'by of this case, justice has been rendered to the 
` expiration, ofcertain time. In such class ofcases decree-holder. It is seén that the "judgment 

- itisnowthoroughly well established that ordi- - -debtor has kept the decree- holder in abeyance for | 
^ narily a decree-holder will not be ‘allowed to nearly 21 years by now and prevented him from 
“amend his execution on petition by includinga , executing the decree. In such’ circumstances, I| 
new relief which,since the date of decree has- refuse. to exercise my discretionary power 
' become barred by the provisions prescribing” . under Sec.115, C.P.C. A bench of this Court has 
limitation. ` held in S.N. Kuha v. P.P.I. Vaithyanathan, 1988| . 
There is no reason to ‘make’ any distinction T.L.N. J. 1,thàt if thé order of the court belowis in 
between cases to which Sec.48, C.P.C. or Art.182 the interest of Justice, this Court can refuse'to f 
applied.on the one hand and the cases covered — interfere under Sec.115, C.P.C. even if the court 
by Sec.3 ofthe Indian Limitation Actreadwith ‘below had no jurisdiction to pass süch an order. 
relevant entries in the Schedule tothe Indian Applying that principle I hold in this case that the 
_ Limitation Act. ' a” order of the court below does not warraiit any |- 
It is a'mistake to think that Sec.48, CP. C. lays interference as justice - -has been. done to the[ 
down any inflexible rule in.not allowing any - . decree-holder. T : 

» "amendment whatever imay be the circumstances 9; The civil revision petition i is dismissed with - 
of the case, to thé éxécution petition merelyon "costs... . : i 

`. the ground that-if permitted it would be con: esis MC ED MEO 7 
trary to Sec.48, C.P.C. or Art. 1820ftheLimi- BS 4 >u" ^." Petition dismissed. . 

- tation Act. The same argument can relevantly gt SEL ONE t 

„be raiséd in regard to suits in-which amend- © -. ^^ -5 A ANC 

.  mentissodüght, ands quite often so raiséd. The - Po dee, RA. ate E ae 
* two situations therefore are similar and not - ^-^ >. 2., 7 4 
. different i in so far as the principle underlying f ee ee . 
' 'iheamiendmentisconcerned. Ineifhercasethe - . ` d take MT nA ME OS 
t amendmerit would not normally be allowed S os SP ee : e 
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IN THE HIGH COURTOF JUDICATURE AT 


> 


Present: -Abdul Hadi, i m i 


T b 


AS. No199€ of 1982 11ih February, 1992 
‘Sultan Abdul Khader ues US Appellant 
à : 


The Corporation , of Madras. represerited by its 
Commissioner | 


- Madras City Municipal Corporation Act av. of E 


1919), ' Sec.137-B and Schedule IV, Rule 3.-- 
, Enhanced Property tax - Levy of - Procedure for- 

Non-issue ofnoticeunder Sec. 137-B- -Effecr- C Claim 
for enhanced tax, if maintainable. | , - 

The plaintiff, Corporation of Madras filed’ a suit 
- for recovery of property tax of Rs.10849 for the 
` period from second half of 1964-65 to second half 

of 1968-69 (both inclusive). The amount related 

to enhanced tax levied under Sec.137-B of the 

Madras City.Municipal Corporation Act. The suit 


- Sultan Abdul Khader v v, The Corporation. of Madras (Abdul Hadi, J j 


ida qi. " 


was decreed. In appeal, the áppellant- -defendant : 


contended that the suit would not lie as the notice 

required underSec.137-B had not been sérved at 

all. For the respondent-plaintiff it was contended 

that the notice contemplated under Sec.137-B was 

only a notice calling for DBJECUOMH toa proposes 
- enhancement of the property. tax. . 


Held: The notice spoken to under Sec. B7B- is ` 
only a notice: assessing the owner to tax:and ` 


demanding payment thereof: It is not a notice pro- 
posing to enhance the property tax and calling for 


objection therefor. That notice-is actually issued . 


under Rule 3 of Schédule IV, to the Act. Pursuant. , 


tosuch a notice under Rule 3, the partyconcerned . 


may give his objections. and enquiry would be : 


held:.and the enhancement of: assessment is com- 
pleted thereby. Thereafter pursuant to Sec.137-B, 
notice assessing the property concerned to tax and 


demanding paymént thereof from him should go. A 
. 7, year or year. (or has been assessed i in any half- . 
. yéar;or year at a rate, lower than the rate at. 


In view, ofthe fact that such.a notice as contém- 
plated under Sec.137-B has not been issued in the 
present case, the respondent/Corporation cannot 
make the suit claim and the suit om that account 
has to necessarily fail. . [Paras 3 and 5] ` 
Case referred to:. 

__ Smt.Nafisa Zahara Beguriz. The Corboratión. of 
Madras, (1965)2 M.L.J: 157: A.LR. 1965 Mad. 515. 
M.I. Meera Sahib, for Appellant. . : . 


t 


a 


` 


a a E : E 


The Court delivered the following - 
JUDGMENT: Defendant is the HESS in this * 


n appeal against the decree in favour of the responi- - 


dent/Corporation of Madras, in the latter's suit 
O.S.No:5943 of 1969, on, the file of the VII Assis- 
tant Judge, City C Civil Court, Madras, for recovery 
of property taxamounting to the tune of Rs.10,849 
for the period from second half of 1964-65 to. 
second half of 1968-69 (both inclusive). The suit 
amount admittedly relates to enhanced tax levied 


_ under Sec.137-B of the Madras City Municipal 


(Corporation) Act, 1919. No doubt the defendant 


E "has-purchased. thé suit property only on 25. 10.1966 
and one contention of the Learned counsel for 


the, appellant is- that his vendor had not been 

impleaded inthe suit. But under/the Act even ther 
purchaser will be liable for the property taxon the: 

property purchased by him, even with reference 10 

the period prior to his purchase. 


2. But the substantial contention of the learned f 
. counsel for the appellant is that even assuming’ 


the procedure prescribed under Schedule IV to 
the-Act has been followed by the Corporation for 
énhancing the tax, the, notice required under ^ 
Sec.137-B has not been served at all on the defen- . 
dant and.that therefore the present suit would not ` 
lie. On the other hand,the learned counselfor the 
respondent/Corporation contends that the notice . 


. contemplated under Sec.137-B is only a notice 
calling for objection to a proposed enhancement. . 


of the property tax. 

3. 1 have considered the rival submissions. <The 
argument'of the learned counsel for the respon- 
dent/Corporation has absolutely no basis in the. 
light of what is specifically spoken to in Sec.137-B 

of the Act. Sec.137-B.runs as follows: < 
“Notwithstanding anything to the contrary 
~ contained inthis Act or the rules made there-~~ 
. under, if for any reason any person i liable to pay 
- any of the. taxes or fees leviable under this 
` Chapter has escaped assessment in any half- 


. which he is assessable or, in the case, of prop- 
erty tax-has not been duly assessed in any half 
` - year Oryear consequent on the building or land 
« concerned. having escaped; proper determina- 


-tion of its annual value, the Commissioner - 


“oma, at-any time within three years from: the 


r 
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, date on ya such person should have beet 
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assessed, serve on such person’ a notice asséss- 
. ing him to the tax or fee due and demanding 
. payment thereof. within fifteen days from the 
. dateof such service; and the provisions of this , 
act and the rules made thereunder shall so far 
“as may be apply as if the assessment was made 
in the half-yeár or year to which the tax or fee 
relates.” B - 2 


-tSo it is clear that. the. notice jor io under © 


Sec.137-B is only a notice assessing the owner "to 
tax and demanding payment theréof, It is not a 
notice proposing to enhance the property tax and 
calling for objection therefor. That notice is actu- 
allyissued under Rule3 of ScheduleIV to the Act. 
Pursuant tó such a notice under Rulé 3 the party 
concerned may give his objéctions and enquiry 
would be held and theenhancément ofassessment 
is completed thereby. "Thereafter pursuant to 
Sec.137-B, notice assessing the property, concerned 
to tax and demanding payment thereof from him, 

should go. 

4.In Smi.Nafisa Zahara Begum Y. The Corporation 
of Madras (1965)2 M.L.J. 157: A. LR. 1965 Mad.: 
515, both the notice proposing to enhance the tax 
and calling for objections and the notice demand- 
ing the-enhanced tax were sent to'the assessee 
on the same dày and on that ground the notice 
demanding the tax was quashed. In that context 
after quashing the said notice the learned Judge 


' Observed that it would be‘open to the Commis- 
sioner to issue a fresh notice under the-rules, f 


amend the property tax books after giving notices 
‘to the petitioner to make a representation and 


thereafter invoke, if so advised, the. powers . 
ov. : í 
The District Revenúe Officer, - Tiruchirappalli 

 andanother 


under Sec.137-B for the realisation of the tax. This 
observation òf the learned Judge in the said deci- 
sion also makes it clear that after completion of 
the procedure prescribed under Schedule IV for 
enhancement of the tax the notice contemplated ° 
under Sec.137-B has necessarily t to be issued 
before the tax'could be collected. ^ 

5. In view of the fact that such a notice, as contem- - 
plated urider Sec.137-B has not been issued in the 
present case, the respondent/Corporation cannot 
make the suit cláim and the suit on that account 
has to necessarily fail. In the present case there is 
no dispute that such a notice under Sec.137-B has ` 
not been served on the defendant. The learned 
trial Judge himself says that the plaintiff has not 
proved that ndtice of demand was served on the 
defendant. But the learned Judge poem to say 
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that it is not necessary to maintain the ‘suit claiin. : 


That is not correct, as I have pointed out earlier. ` 


6. I may also point out that in the eyidence 
recorded I find that D.W.1 (defendant) has 
pee 


vy 


19 wore Gpr iaci geupnb addan" ~ 


Further even P.W.1 ‘has not asserted positively - 


that the notice under Sec.137-B had been served 
on the owner. He only said that he could not say 
whether.the said notice was served on the owner. 
Healso had deposed that hedid not know whether 
the procedure’ under Sec. 137- B was followed at 
all ^ 


7.Inthé light ofthe abus evidence andin the light ` 


of the law asstated above, thesuit has to necessar- 
ily fail and hence thesuit is hereby dismissed. The 
appealisallowed. In the circumstances ofthe case 
there will be no order as to costs throughout. : 


B.S. oe 


: Appeal allowed. 
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IN THE, HIGH COURT GE JUDICATURE/ AT 


-MADRAS. 


d a Original Jurisdiction ] 


"Ee 
Presa Raju, J. 


‘12th December, 1991. 


W.P.No.2022 of 1984 


Subbu Reddiar and another . 


... Respondents. 

Tamil Nadu Asricibural Lands Record of Tenancy 
Rights Act (X of 1969), Sec.2(aa) - Cultivating 
tenant - Who is - Heir - Cultivating tenant's wife's 
sister's son, whether an heir to thé tenant. 

One Konda Moopan wasa cultivating tenant under 
the petitioners whoowned lands measuring about 


... Petitioners 


2:17 acres in S.No.364(6) of Balakrishnapatti Village ` 


of Thuraiyur Taluk. The 2nd respondentis alleged 
to have been assisting the said Konda Moopan. 
After the death of Konda Moopan, the second 
respondent claiming:to be a tenant in respect of 
0.85 acreof petitioners' lands, moved the authori- 


ties under the Tamil Nadu Agricultural Lands’ - 


H 


I 


Record of Tenancy Rights Act, 1969 to have his 
name recorded as a tenant. The Tahsildar, Musiri 
rejected the application on 10.5.1982. The appeal 
filed before the Revenue Divisional Officer, Musiri 
also failed. Thereupon the 2nd respondent filed a 
' revision under Sec.7 of the Act and the Revisional 
Authority (ist respondent) set aside the orders of 
the authorities below and directed repistration of 
the name of the second respondent.as tenant to 
the tenancy records relating to the-land in ques- 
tion. The owner of the land filed a writ petition 
contending that the 1st respondent could not come 
under the definition of cultivating tenant under 
Sec.2(aa) of the Act and that he could not also. 
Claim the right on the ground that he was assisting 
and participating in the cultivation of the lands by 
Konda Moopan. : 

Held:- |t could be seen from the provisions of, 
Sec.2(aa) of the Act that evenan heir ofadeceased 
tenant could claim benefits only if the heir con- 
tributed his own physical labour or that of any 
member of his family in cultivation of suit lands 
and consequently it has to be established by any- 
oneclaiming to be an heir for claiming benefits of 
the Act that he is an heir and that he contributed 
his own physical labour or that of any member of 
the family in the cultivation of such lands. The 
mere fact that a person who cannot otherwise be 
classified as an heir was assisting the erstwhile 
tenant cannot confer him with any tenancy rights 
in his own right or'as a successor in interest of the 
erstwhile tenant. At best such person can be a 
mere collaborator and even if the"plea in that 
regard is established, it is to be seen.that in Sathu 
Konarv. Duraisami, (1967) 2 M.L J. 473, this Court 
has held that a mere collaborator, a person who 
renders assistance to a cultivating tenant would 
not, by himself by reason of such collaboration or* 
assistance become a cultivating tenant himself. 
That apart, on the materials on record also, the 
Court does riot find any posjtive evidence or sub- 
stantive proofof such joint cultivatien or collabo- 
ration. That apart, theclaim of the second respon- 
dent has to fail ori the simple ground that the 
second respondent cannot claim himself to be an 
heir of the deceased Konda Moopan. The first 
respondent committed an error in not properly 
adverting to this aspect, by.merely stating in his 
order that the definition of cultivating tenant does 
not concern itself with any other class either Class 
Tor Class II heir, little realising that-he will not be 
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an heir under either of these.categories of heirs 
even, and that such consideration is necessary and 
vital before the claims of the second respondent 
can be countenanced.as heir of the deceased Konda 
Moopan. A Division Bench of this Court has held 
in Sri Annamalainathaswamy | Devasthanam 
Anthanapettai by its Executive r v. Nagam- 
mal, 1978 T.L.N.J..531, that though the definition 
of cultivating tenant js an inclusive one and 
includes an heir of the person who is cultivating 
the land belonging to another, provides that both 
the person and his heir or of any member of the 
family:should contribute physical labour in the 
cultivation of the lands. Consequently, the claim 
of the second respondent as an heir cannot be 
countenanced unless he can be shown to be one of 
the heirs for the purpose of law relating to succes- 
sion. The question of heirship is to be always 
determined with reference to the personal law 
relating to succession of the parties claiming such 
benefit. In respect of Hindus non-testamentary 
law relating to succession is governed by the Hindu 
Succession Act, 1956. Sec.3(f) defines that an heir 
means any person, maleor female, who is entitled 
to succeed to the property of an intestate under 
this Act. It is not the claim of anyone particularly 
of the second respondent that^he was given any 
rightsto succeed the deceased Konda Moopan by 
any testament and consequently the claim has to 
be considered in the light of the provisions con- 
tained under the Hindu Succession Act, 1956. A 
perusal of Sec.8 of the said Act with the Schedule 
to the Act would show that on the claimed rela- 
tionship of the second ‘respondent he cannot be 
considered to be an heir of either Class.I or Class 
II and consequently, the claim of the second 
respondent could not be recognised as'an heir of 
the deceased cultivating tenant. The order of the 
first respondent is liable, to be set aside for the 
reasons stated above alone. — /[Paras 5, 6 and 7] 
Cases referred to: . 
Sri Annamalainathaswamy Devasthanam Anthana- 
ai by its Executive Officer v. Nagammal, 1978 
T.L.N.J. 531; S.Gomathy Ammal and another v. 
Sivakasi Hindu Nadars Girls’ School Committee 
through its Secretary, 1977 T.L.N.J. - 374; 
A, Kuppuswamy v. Government of Tenet Nadu, 90 
L.W. 1 3. Cos 
Petition under Art.226. of. the Constitution ‘of 
India, praying that in -the circumstances stated 


_ therein, and in the affidavit filed pa 


, 


Á 


-- §.No.364(6) of Balakrishnapattir Village of. 
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High Court will-be pleased to issue a writ of 


“certiorari calling for the records ofthe first respon- 


dent relating to his order R.Dis.No.189131 of 
1982, dated 7.12.1983 and quash the same. . 

. T.V. Ramanujam, for Petitioners: - 

S.T. S, Morthy, ‘Government Advocati: for Respon: 
dent No.1.. <5 E 
M.Sathyanarayanah, for Respondent No.2. 
The Court made the following : 

ORDER:- The above writ petition has beeni filed 
for a writ of certiorari to call for the records and; 


. quash the proceedings of the first respondent in .. 


` R.Dis.No.189131 of 1982; dated 7.12.1983. 

2. The petitioners, in the affidavit filed in support 
_ of the writ petition, claim that they are owners 
“of the land -measuring about 2.17 acres in. 


Thuraiyur Taluk, Tiruchirappali District, and that- 
the second respondent claiming himself to bé a 
tenantin respect ofan extent of0.85 acre out of the 
said 2.17 acres moved the authorities under.the 
Tamil Nadu Agricultural Lands. Record of Ten- 


` ancy Rights Act, 1969 (hereinafter referred to as 


*the act") to have-his name recorded as a tenant. 
The Tahsildar; Musiri, before whom the applica- 
tion was filed, i$ said to have rejected the applica- 
tion on -10.5:1982. The appeal filed before the 
Revenue Divisional Officer, Musiri also appears 
to have been rejected by the Appellant Authority 
on 18.10.1982. Thereupon; the sécond respondent 
filed a revision under Sec.7 of the Act and the 
revisional authority,*by the impugned. proceed- 
ings dated 7:12.1983 set aside;the orders of the 
authorities below and dirécted thé registration of 
the name of thesecond respondentas tenantin the 
tenancy recoid relating to the land in question. 
Aggrieved,:the owners of the land have filed the 
above writ petition: ^ ^ t ~- 

3. Mr.T.V.Ramanujam, learned counsel appear- 
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the claim of the tenant, having regard to the pro- 


-. visions contained in sec:2(8)(i) of the Record of 


Tenancy Act. To sustain the said plea, the learned 
counsel contended that the second respondent, 
can neither claim the right of a- tenant on the 
ground that heis thesonofthesisteroflate Konda 
Mooppan's wife who was the tenant, nor for the 


: reason that he was himself assisting and partici- 


pating in the: cultivation of the lands with the 

deceased Konda Mooppan. . 

'4. Mr.M.Sathyanarayanan, learned counsel for the 

second respondent, vehemently .contended- that ' 
the order of the revisional authority is well justi- 

fied on the materials and for the reasons rélied 

upon:by the said authority and that this Court - 


exercising jurisdiction under Art.226 of the. Con- 


stitution of India may not be pleased to interfere 
with the-order of the first respondent. „The 
revisional. authority, as could be seen from the 
order under challenge, has chosen to give relief 
to the second respondent on the ground that the 
pétitioners have not proved personal cultivation 
by sufficient records, that the fact that the second 
respondent failed to produce records like manure -` 
cards or rent receipts does not militate against the 


claim of the tenant and that.the claim of the 


second respondent as a tenant has to be.recog- 
nised on the ground that the second respondent 
was jointly looking after the cultivation of the ` 
lands in:question and was also said to be living as 


-one family when Konda Mooppan was alive. The 


revisional Authority was also of the view that it is 


. not stated inthe definition of the provision con- 


tained in Sec.2(aa) of the Tamil Nadu Cultivating 
Tenants Protection: Act, that an heir should be- 
either.of Class Tor Class I. :-, - E 


5. Lhave carefully considered the submissions of 


the learned counsel appearing;on either side. In 
my view, the order of revisional authority suffers, 


ing for the petitioners, contended thattheconcur- —from serious infirmities, in that the first respon- 


rentorders ofthe Original andappellate authority ` 
did not call for-any interference at all and.that it 
was wrong on. the part of ‘the first "respondent, _ 

‘revisional authority. to have interféred with such 
concurrent orders of tlie authorities below- on 
pure questions of fact. The learned counsel also 
contended that -the- second: respondent-cannot 
come under the definition of cultivating tenants. ` 
defined under Sec:2(aa) of the Tamil Nadu Cülti- 
vating Tenants: Protection Act,1955, the. defini-: 
tion: of which gets Attracted’ ad consideration:of 


‘dent has wholly.misconstrued the relevant provi: 
sions of law and also.exceeded its limits of consid- 
eration. while- exercising powers as revisional 
authority under Sec.7 of the Record of Tenaincy- 
Act: Sec2(aa) ‘ofthe Tamil Nadu Cultivating. 
Tenants Protection Act, defines. a “Calvaling 
' tenant”.as hereunder: - z 

2*2; Definitions:- In this Act; unless the context: ` 


iud iius Ze ds iue ^u 


`o "otherwise requires: (aa) ‘Cultivating tenant- 


- (i) .Means.a person who contributes: his:own 
5 physical: laboùr: Pr iar of any mémber "of his. 


Mes 


- RE: 


» 


‘| collaborator, a person who rendersassistancetoa _, 


II] ; 
family in the cultivation of any land belonging 
toanother, undera a tenancy agreement express 
or implied; and . - 

(ii) Included--- 
(a) any such:person who continues in posses- 
sion of the land after the determination of the 

: tenancy agreement; - 

` (b) the heir of such person, if the heir contrib- 

. utes his own ‘physical labour or that of any 


E 
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member of his family in the cultivation ofsuch . 


land; 

(c) a sub-tenant if he contributes his own physi- 
cal labour or that of any member of his family 
in the cultivation of such land; or - 


(d) any such sub-tenant who continues in pos- - 


session of the land notwithstanding that the 
person who sublet the land to such sub-tenant 
ceases to have the nes to possession of such 

land; but 
(iii) does not include a mere intermediary s or 

. hisheir." 
It could be seen from t the. above provisions, that 
even an heir of a deceased tendant could claim 
benefits, only if the heir contributes his own physi- 
cal labour or that of any member of his family in 
the cultivation of such lands and consequently it 
has to be established by any one claiming to be an 
heir for claiming benefits of the, Act that he is an 
heir and that he contributed his own. physical 
labour or that of any member of the family in the 
cultivation of such lands. The mere fact that a 
person who carinot otherwise be classified as an 
heir, was assisting the erstwhile tenant cannot 
confer him with any tenancy rights in his own right 
orasasuccessor in interest of the erstwhile tenant. 
At best, such person can be a mere collaborator 
and even if the pleai in that regard is established it 


is to be seen’ that in Sathu Konar v. Duraisami, _ 


(1967)2M.L_J.473, this Court has held thata mere 


cultivating tenant, would not, by himself, by rea- 
son of such collaboration or assistance, become a 


cultivating tenant himself. That apart on the. 
materials on record also, I do not find any positive | 
` evidence’or substantive proof of such Jom culti- : 


vation or collaboration: 

6. That apart, the claim of the second respondent 
has to fail on the simple ground that the second 
respondent cannot claim himself to be an heir of 
the deceased' Konda Mooppan. The first respon- 
dentcommittedan errorin not properly adverting 
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to this aspect, by merely stating in his order that 
the definition of cultivating tenant does nót con- 
cern itself with any other class either class I or 
class II heir, little realising that he will not be an 
heir under either of those categories of heirs even, 
and that such consideration is necessary and vital 
before the claims of the second respondent can be 
countenanced as an heir of the.deceased Konda 


"Mooppan. Asa matter of fact, a Division Bench of 


this Court in Sri Annamalainathaswamy Devast- 
hanam Anthanapettai by its Executive. Officer. v. . 
Nagammal, 1978 T.L.N.J. 531, had occasion to 
advert to.this aspect of the matter and it was held 
that though the definition of cultivating tenant is 
aninclusiveoneand includes an heir of the person 
whois cultivating the land belonging to another, it |. 
provides that both the person and his heir orofany 
member of the family should contribute physical 
labour in the cultivation of the lands. In S.Gomathy 
Ammal and another v. Sivakasi Hindu Nadars Girls’ 
School Committee through its Secretary, 1977 T.L.NJ. 
374, a learned single Judge of this court, while 
construing the provision of Sec. 2(aa) of the Tamil 
Nadu Cultivating Tenants Protection Act, held in | 
the context ofa claim from an illegitimate son as 
to whether he can be recognised as an heir for 
purposes of claiming benefit as a cultivating ten- 
ant, that illegitimate children.cannot be consid- 
ered tobe related to legitimate kinship and assuch 
would not be eligible to claim tenancy rights as an 
heir. In coming to such a conclusion, the learned 
Judge has placed reliance upon the provisions of 
Hindu Succession Act to ascertain the position 


.. relating to the heirs who can be taken into account 


even for the purposes of the Cultivating Tenant’s 
Protection Act. Mr.Ramanujam invited | my atten-] - 
tion to a decision of another learned single Judge 
in A.Kuppuswamy v..Government of Tamil Nadu, 
90 L.W. 13, where the word ‘heir’ employed in the 
Tamil Nadu Village Offices Services Rules, 1970 
was construed with reference to the provision of! . 
Sec.8 of the Hindu Succession Act. 

7. Consequently the claim of the second respon- 
dentasan heir cannot be countenanced, unless he 
can beshown to beone ofthe heirs for the purpose 
of law relating to succession. The question of 
heirshipisto be'always determined with reference 
to the personal law relating to succession of the 


parties claiming such benefits. In respect of Hin- 


dus non-testament,any law relating to succession 


M 


` is governed by the Hindu ane Act, 1956, 


68 ists 


Sec.3(f) defines that an. heir means any person, 
male or female, who is entitled to succeed to the 
property ofan intestate under this Act. It is not the 
claim ofanyone particularly of thesecond respon- 
dent that he was given any.rights to succeed the 
deceased-Konda Mooppan by any testament and 
consequently theclaim has to be considered.in the 
lightofthe provisions contained under the Hindu 
Succession Act; 1956, A perusal of Sec.8 of the 
said Act, with the Schedule to the Act would go to 
show that.on the claimed relationship of the sec- 
ond respondent, he cannot be considered to be an 
heir of either class I or Class II and consequently 
the claim of the second respondent could not be 
recognised as an heir of the deceased cultivating 
_ tenant. The order of the first respondent is liable 
to be set aside for the reasons stated above, alone. 
` That apart,-I am of the view that the first respon- 
dent without proper or due application of mind, 
has chosento interfere on mere surmises with the 
well considered. findings of theoriginal and appel- 
lateauthority:that the second respondent was not 
entitled to..claim benefits as a-tenant so as to 
entitle him to be recorded as a tenant in respect of 
the property claimed by him under the provisions 
-of the Record of Tenancy Act. For all the reasons 
stated above, the order of the first respondent is 
-hereby set aside:and the writ petition shall stand 
allowed-asrprayed- for,:but in:the circumstances, 
aes shall be no:order as 10 MA p t! 
a XN. f vila: . 
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forregistranor ofa trademark- Opposed by regiter- 
ed proprietors who owned an identical trade mark - 
Person if person aggrieved on the ground that scope 
of use of the trade mark is limited and exclusive 
benefit affected - Person not showing that because of 
existence of impugned trade mark, he could not doa 
thing lawfully which he could otherwise do - Fact 
that person will not be'able to file suit for infringe- , 
ment, if can make person a person aggrieved. 

(B) Trade and Merchandise Marks Act (XLIII of 
1958), Sec.46 (1)(a) - Trade mark registered - Per- 
son contending that it.was not for bona fide use - 
Onus lies on him to show for what one purpose, 
registration was done. 

(C) Trade and Merchandise Marks Act (XLIII of 
1958), Sec.46 (1)(b) - Trade Mark registered in 
names of nine partners - Changes in partnership - 
Only two of the original partners remaining - Use of 
trademark by the two, if can be said to amount to 
non-user. ... 

(D) Trade and Merchandise Marks Act (XLIII of 
1958), Sec.109 - Applicalion for rectification of 
Trade mark already registered - Assistant Registrar 
allowing application - Appeal against order - If can, 
be maintained by only one of the partners while the. - 
registration,was in the names of nine partners.. 
An application for rectification Of a Registered, 3 


"Trade Mark was filed by the 1st respondent against 


the appellant. The applicant, a leading company 
-are engaged as sole selling agents in the sale and 
distribution of Scientific and Technical Instru- 
ments. In 1960, they adopted the Word *Toshniwal 
asa trade mark. In 1961, they sought for registra- 
tion of this trade mark but due to some difficulty 
in obtainingsome particulars, they did not pursue 
the-matter. In 1964, the appellant company con- 
sisting o£ nine partners sought and-got the mark 
‘Toshniwal registered in their names. On 30.12.1977, 
the applicants advertised in the Trade Marks Journal 
It was. opposed by.the appellant. That objection 
was rejected by-an order of the Deputy Registrar 
.of-Trade Marks and the application of the- 1st 


. respondent company was -being, registered. The 


appellant filed the appeal before the High Court - 
and contended, that the 1st respondent, did not 
say how they were a ‘person aggrieved’ to file an 
application under Sec.46 of the Act, that ‘they did 
ot show how the;registration was not made for 
vbona fide use.or that there was non-user. The 1st 
respondent on the other hand, contended that the 
_JTegistration being. in the names of nine partners, 


| 
E 


I] 


the appeal by one only of the pom was not 
maintainable. 

Held:--Jn the application, no reason has been 
givenas to howthe applicanti isa person aggrieved. 
But some reason has beeh given in the ‘statement 
of case’. This reason is that whẹn the applicant 


applied for registration of its trade mark, it was: 


opposed by the registered proprietors who owned 
an identical trade mark and because of the exis- 
tence of the trade mark of the registered proprie- 


tors, the scope of the use of-the applicant's trade , 


markis limited and the applicant's exclusive bene- 
fit of the trade mark is affected. From this, cer- 
tainly, by no stretch of imagination one can say 
that the applicant is a person aggrieved. How can 
theapplicant who gothis trade mark registered in 
1984 say that his application for registration was 


opposed to by the registered proprietors whose , 


trade mark was registered i in 1964 and thereby he 
is aggrieved of the existence of the trade mark of 
the registered proprietors? The trade mark the 
applicant wanted to be registered being identical 
‘with the trade mark of the registered proprietors 
which was already existing, it is quite natural that 
they would. oppose the, application for registra- 
tion. Therefore, there is absolutely nothing wrong 
init. The applicants n must show that because of the 
existence of the impugned trade mark, it could not 
do a thing lawfully which it could otherwise do. 
_ Nothing is shown which the applicants could not 
do because of the impugned trade mark which 
they could otherwise do lawfully.. Unless there is 
an infringement, the applicant is not entitled to 
- file a suit. Merely sayingthat the applicant will not 
be able to file a suit for infringement: willnot make 
a person aggrieved. - . [Para 8] 
Whenatrade mark is registered, the presumption 
would. be that it is for use as such. If any one 
contends that the registration was not bona fideto 
- use that trade mark, then he must state as to for 
what other DUI the registration was made., 

; ; [Para 8] 
"Therei is nothing i in Sec. 46 or. anywheré in the Act 
to show that the use of the-trade mark by "'onlyi two 
of the nine partners in “whose name, it was regis- 
tered, along with some strangers amount to non- 
user ofthe trade mark: Jn fact, acareful reading of 
Sec. 46 would show that ‘there, should not be use of 
the trade ; mark by. any proprietor y which- would 
-mean: uw byanyoneofthe ner in: whose 
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sufficient not to attract Sec.46. Therefore, there is 
absolutely noroom for this ground. Le.,the ground 
under clause (b). . [Para 9] 
At is not in dispute that the niné persons were 
trading as partners in the firm names ‘Toshniwal - 
Instruments', Madras. K.M.Toshniwal who has 
filed the ‘appeal as representing the firm is one of 
the nine persons in whose riame the trade mark 
has been registered. The trade mark having been 
registered in the joint names of nine persons, any : 
one.of these nine persons can act representing 
himself and the others. There is no legal impedi- 
mentto this. It is, however, said that there areonly 
two partners in the.firm out of the original nine 
partners and the others have either expired or 
retired. In that case, the joint registration of the’ 
trade mark as regards these two persons contin- 
ues. The order Of the Assistant Registrar is against 
these two persons also. Theréfore, being aggrieved 

` certainly they could come on appeal. Hence there 
is absolutely no point in saying that the appeal is 
not maintainable. Itis not the case of the applicant 
that any of the nine persons claimed to use the 
‘trade mark independently. If some of the joint 
owners are dead or retired, the remaining joint 
owners can use the trade mark: joiritly and vis-a- 
vis them the aggrieved trade mark does not become 
non-est.. AUR oM s [Para 13] 
Cases referred to: 
Powell v. Birmingham Vinegar Brewery Company, 
(1884)11 R.P.C. 4 £(H.L.). ~ 
Appeal against the order of the Assistant Regis- 
trar of Trade Marks, Shastri Bhavan, Madras-6, 
“dated 22.1.1990 .and made in Rectification 
No.M.A.S.No.284/221473/Class 9. 
Aravind P.Datar, for Appellant. p 
. U.N.R. Rao, Senior Counsel, for c. Daniel, | for 
Respondent No.1. 
„The Court made the fóllowing - i 
ORDER::- This appeal is directed under Sec.109 
- ofthe “Trade and "Merchandise Marks’ Act, 1958 
~ “against an order passed by the’ Assistant Registrar 
of "Trade ;Marks, Madras iri an application filed 
"under Secs. 46and 56 of! the ‘Act for rectification of 
a | Registered Trade Márk. The rectification prayed 
for has been ordered by the Assistant Registrar. 
42. The application, for. rectification was filed by 
_-“Toshniwal Brothers. Private Limited” and it was 
filed against “Toshniwal Instruments, Madrás". 
“The rectification: 'sought for wás ordered by the 
3 ‘Assistant, Registrar. AS. against, that Toshniwal - 
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will he hereinafter called the “registered proprie- 
tors". The respondent-Toshniwal Brothers Pri- 
vate Limited will be hereinafter cals the "appli- 
cants”. 


* 3, The case of the ‘applicants ‘is that they are a: 


leading company incorporated under thé Indian 
Companies Act, 1913 and are engaged since 1948 
assoleselling agents in the sale and distribution of 


Scientificand Technical Instruments and appara- - 


tus of various kinds, indigenously manufactured 


both by associated and non-associated manufac- - 


‘turing firms of the applicants as well as imported - 


fromabroad. In order to distinguish their goods in. 


their trade they adopted in 1960 the word 
“TOSHNIWAL” as a trade mark. Due to the 
extensive use of the said trade’ mark "Toshniwal 
from 1961 this trade mark has become distinctive 


of their goods. In 1960 the applicants sought for . 
Tegistration of this’ trade mark but due to thé. 
reason that some particulars required in the- 


Registrar's office could not be furnished that 


application was not pursued. Thena fresh applica- - 


tion was filed on 30.12.1977. When that applica- 
tion was advertised i in the Trade Maik Journal it 
_, was opposed by Mis.” Toshiniwal Instruments, 


Madras”. The opposition was on the ground that. 


the trade mark “TOSHNIWAL” has been regis- 


tered in their name under Registrátion No 221473 . 


` in class 9 in respect of the same goods Łe., Scien- 
tific and ‘Technical Instruments and -Apparatus. 
That objection was rejected by an order of the 
Deputy Registrar of Trade Marks, Bombay dated 


, 292.1984 and the application of the applicants i is 


being registered. 
. 4. Since it was on ihe basis of the registered trade 
mark No-221473 the applicant's application for 
_registration of their trade mark was opposed, and 
since the said. trade mark No.221473 limits and is 
in derogation of the exchisive right of the appli- 
cants in the property, of the trade mark "Toshniwal 


the applicants are aggrieved, by the existence of 
the Trade Mark No.221473 of“Toshniwal Instru-- 


‘ments, Madras”. ' Therefore they are interested 
and are entitled to apply for the removal of the 


trade mark registered > “under 'No:221473. The 


‘applicants i in their application and the statement 
of case would farther state, as Teasons for rectifi- 
cation, that the registered proprietors (Toshniwal ` 
' Instruments, Madras) got the registration of the — 
| trade Mark” fraudulently by: ng false dnd 


` 
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Instruments, Madras have filed this appeal. They. 


misleading represeniations as to.the use and pro- 
prietorship of the trade mark. Then stating that 
considering the exclusive use of the trade mark 
“toshniwal” by the applicants and the reputation 
acquired by them in respect thereof the registra- 
-tion of the impugned trade mark was wrongful, 
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' andalso just reproducing the words of Sec.46(1)(a) - 


and 46(1)(a) the applicants have stated that the 
_impugned trade mark is contrary to Secs.11, 32; 
46(1)(a) and (1)(b) and 56 and therefore, it is 
JAiable to be removed: On these grounds the appli- 
cants have prayed for removal of the trade mark in 
question from tlie register. ' 


5. This was opposed by the registered propriétors i 


on several grounds. They contended that the 


applicants have ceased to carry on business from . 


1.1.1981 and as such they are not aggrieved per- 
' sons within the meaning of Secs:46,47 and 56 of 
the Act. The trade mark of the registered proprie- 
` tors has been registered more than seven yéars ago 
and hence that registration cannot be questioned 
now. The applicants have not satisfied any öf the 
“conditions set out in Sec.32 for enabling them tó 
seek removal of registration under that Section. 


M ` 


The registered proprietors have been carrying on ' 


their business since 1961-and the applicants were 
selling the goods manufactured by them till 1979. 


"The application has been filed on the strength of _ 


the concurrent registration granted to the appli- 
cants under Sec.12(3) of the Act, and against that 
grant by the Registrar the Registered proprietors 
have gone on appeal to the Bombay High Court 
and that appeal i is pending. They have denied that 
- their registration of the trade mark was obtained 


' by fraud. They have also denied that the registra- ‘ 


tion was obtained without the intention of using it 
“and it was not used, and would submit’ that their. 
“trade mark ‘Tostiniwal’ has been used continu- 
“ously by them till date from the date of registra- 
tion. Thé app ¿cants conceded this position before 
_ the Registrar and it was only on this basis they 


were granted concurrent registration under 


Sec-12(3). They further denied that their registra- 
tion was corítrary to Sec.11 of the Act. On. these 
contentions the Tegistered proprietors have prayed 
for dismissal of the application. . 

'& The Assistant Registrar who heard- the 
, application, on: consideration of the pleadings 
and theevidenceadduced, held that theapplicants 
'are persons. "aggriéved and that ‘the’ applicants 
have proved that the trade mark of the registered 


II 

proprietors has been registered without any bona 
fide intention on the part of them for registration 
thatit would be used in relation to their goods, and 
there has in fact been no bona fide use of the trade. 
mark in relation to the goods by the registered 
proprietors up to the date ofonemonth beforethe 
application, and that for a continuous period of 
five years up to the date of one month before the 
date of application there was no bona fide use of 
the trade mark in relation to the goads of the 
registered proprietors, and therefore the regis- 
iered-trade mark is liable to be taken off the. 


register under Sec.46(1)(a) and (b). He further . 


. held that thetrade mark of the registered proprie- 
` tors which is-identical-with the applicant's trade 
mark is likely to deceive or cause confusion and. 
therefore the registration lof the trade mark of the 
registered proprietors centravenes Sec.11(a) of 
the Act and therefore, the said trade mark is. 
liable to be expunged- under Sec.56(2) of the- 
Act. The Assistant Registrar however rejected the 
applicant's claim that the impugned registration 
has been, obtained-fraudulently.by-making false 
and misleading representations. Ultimately the 
Assistant Registrar , directed- the trade. mark. 


No.221473 in-clause 9 registered in the name of , 


. the registered proprietor to be removed from the 
register. Hence this appeal by the eas pro- 
. prietors.. s 
7. The appellant assails every finding of the Assis- 
tant Registrar which are against it as against law 
and contrary to the evidence adduced. As seen, 
- fromthe application for rectification the applica-. 
tion has been filed under Secs.46(4). and 56, Rule 


94. There is no Sec.46(4) in the Act since Sec.46 ` 


has only 3 sub-sections. Sec.46 is under the head-. 
ing “Removal from register and. imposition of 
limitations on ground of non-use”, and Sec.56 is^ 
under the heading “power to cancel Or vary. regis-- 
tration and to rectify the register.” The applica- 
tion as well as the Statement of case filed by the. 


applicant do not clearly indicate under what grounds . 


the applicant seeks the relief under Sec.46 and on 
what grounds'underSec5o.- z -..... 


8. Weill deal with Sec.46 first. As per this sec- 


tion, on application .by-any; person aggrieved, a. 
- registered trade mark maybe takenoffthe ; register - 
(b) of Sub-sec.(1). Therefore the pre-requisite for: 
an application under this section is that the appii-: 
cant ‘must bea person aggrieved. -; 
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Mr.Datar, learned counsel for the appellant - 


registered proprietors submits that thereis noth- _ 


ing.to show that the applicant is a person ag- 
grieved but the Assistant Registrar has held that 
the applicant i is a person aggrieved on absofutely 
untenable grounds. Here it would be useful to 
remember that the trade mark of the registered ` 
proprietors has been registered in the year 1964 - 
whereas the applicant has submittéd its applica- 
tion for registration of its trade mark in 1977 and 
that was registered in 1984. Thus the registered 
proprietors’ trade mark has been registered much 
eariier£e., about 20 years earlier than the registra- 
tion of the applicant’s trade mark. `. 

In the application no reason has been given as to 
how the applicant is a person aggrieved. Butsome 
reason has been given in the ‘statement of case’. 
This reason is thatwhen the applicant applied for 
registration ofits trademark it was opposed by the 
registered proprietors who owned an. identical 
trade mark, and because of- the existence of the 
trade mark of the registered proprietors thescope 
of the use of the applicant's trade mark is limited 
and the applicant's exclusive benefit of the trade 


` markis affected: From this certainly by no stretch 


of imagination one can say that the applicant is a 


person aggrieved. 
. How can the applicant who got his trademark 


registered in 1984 say that his application for 
registration was objected.to by the registered 
proprietors whose trade mark was registered in 


- 1964 and thereby he is aggrieved of the existence 


of the trade mark of the registered proprietors. 
The trade mark the applicant wanted to be regis- 
tered being identical with the trade mark of the 
registered proprietors which was already existing, 
itis quite natural they would oppose. the applica- 
tion for registration. Therefore thereis absolutely 
nothing wrong in it. The trade mark of the regis- 
tered proprietors- having been -registered-muck 
earlier to the registration of the applicant's, if at 
all one:can complain of the.similarity, it can be 


. onlybytheapplicant Therefore Mr.Datarisabsa- 
` -Iutely. right when he contended that there is no 
- tenable ground to show thatthe- applicant. is.a 


person aggrieved. .. | 
In Powell v. Birmingham. Vinegar Brewery $ Cor- i 


. pany, (1884)1? RPC. 4 (EL) Lord Herschell, 


has held; a+ | 
; “Wherever it can be shown. as REESE that the” à 
: . applicant i is.in the same trade as the person . 


t 
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who has registered-the trade mark, and wher- 
ever the trade mark, if remainingon the Reg- 
‘ister, would, or might, limit the legal rights of 
2 theapplicant, so that by reason of the existence 
of the entry on the Register he could not 
lawfully do that which, but for the existencé 
lawfully do, it appears to me he has a locus 
standi to be heard as a person aggrieved.” ` 
The applicants must show that because of the 
existence of the impugned trade mark it could not 
do a-thing lawfully which it could otherwise do. 
Nothing is shown which the applicants could not 


do because of the impugned trade mark which: : 


they could otherwise do lawfully. 

In Narayana's “Trade Marks and Passing off" 

third edition, at page 394, it is stated, 
“The mere fact that a man is engaged in the 

' same trade-is not sufficient to mark him a 

person aggrieved. In order to show that he is a 
person aggrieved, he must establish that in 
some possible way, possible ina practical sense 
and not merely in a fantastic view, he may be 


damagedorinj jured ifthe trade marki is allowed: : 


to stand." 


There is absolutely no such ‘thing shown E 


case. ~ - 


Mr.U.N.R.Rao, learned counsel for the respon- . 


dent-applicant would however contend that the 


applicant will not be able to file a suit for infringe- . 


ment against the appellant so long as the trade 
mark is notrectified and hence the applicant is an 
aggrieved person. First of all there is no such plea 
raised in the application or the statement of case. 
It is indeed a fantastic plea. Unless there is-an, 
infringement the applicant is not entitled to file a 
suit. Merély saying that the applicant will.not be 
able to file a suit for infringement will not make a 
person aggrieved. Thus I find the applicant nn not 
proved that it is a person aggrieved. 
On behalf of the registered proprietors it is also 
contended that the applicant cannot be said to be 
a person aggrieved because in 1981 the applicant ` 
has transferred its business to four new private 
, limited companies and from then on it has ceaséd' 
to carry on any business, and hàs become dormant' 
and therefore there is no question of theapplicant: 


beinga person aggrieved. But I do riot think there ~ 


is any merit in this contention. It; may be the 

plicant company transferred its business to four 
other companies and from thert’on: it has not 
transacted any business. But-it-has not become- 
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defunct, and is stillalive. Therefore at any moment 
it can revive the business of its own. The said four 
new companies are the applicant company’s own 
- newly floated companies and not privately owned 


companies to which the applicant has sold awayall 


its rights including the right over trade mark. 
Hence rightly the-Assistant Registrar did not accept 
this contention of the registered proprietors raised. 
before him. 

However, for the afore-mentioned reasons I hold 


that it has not beenestablished by the applicant : 


that it is a pérson apgricyet! coming within the 
meaning of Sec.46.  ' 

9. Now we will see whether even if the applicant i is 
a person aggrieved, any of the grounds under 
clauses (a) and (b) in Sec.46(1) has been proved. 
As regards clause(a) it must be proved, as far as the 
present case is concerned, first that the trade mark 
was registered without any bona fide intention on 
the part of the registered proprietors'that it Should 
be used in relation to those goods in Tespect of 
which it was registered; and secondly that in fact 


_ there has been no bona fide use of the trade mark 


in relation to those goods by the registered pro- 
prietors.for the time being. up to the date of one 


month-before the date of the: ‘application for rec-, i 


tification. ’ `- Fs 


As regards the first part,-the Assistant Registrar 


has held that there was no bona fide intention. 
Whena trade mark is registered the presumption 
would be that it i$ for use as such. If any orie 
contends that the registration was not bona fide to 
use that trade mark then he must state as to for 
what other purpose: the registration was done. 
There is absolutely nothing stated regarding this 
in the pleadings ie. either in the application or in 
the statement ofcase. Anyone can say many things 
in his affidavit, but that would be useless unless 


. there is a pleading first. It is the case of the appel- 


lant-registered proprietors that they have been 
using the trade mark before and'after it was regis: 
tered. The Assistant Registrar, to arrive at a find- 
ing that there was no intention to use the trade 
mark when it was registered and it Was not:used, 

seems: to havé relied ‘on’ an ‘affidavit ‘of: one 
G.S.Toshniwal. But this person: himselfwas oneof 
the signatories as a partner in thé application for 
registration of the: registered proprietors trade 
mark.:  — >" 2I T 

In his affidavittiè has not'stated that there Was'no- 
intention to use it-by ‘thé:registered propriétors- 
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when it was registered, and he has only Stated that . 
subsequent to the registration it was not used. On 
behalf of the registered proprietors one 
K.M.Toshniwal has filed an affidavit in reply to 
the affidavit .of G.S.Toshniwal whérein-he has 
stated that even from 1959 they have been using 


the trade mark in respect of their goods viz., scien- 


“tific and technical instruments and they ccatinüe 
to use tlie trade: mark throughout after it was 
registered. In support of his affidavit he has also 


filed sample invoices dated 27.6.1984, 25.3.1985 


2nd 206.1986, purchase invoices of the dates 881981 
15.1.1983, 19.6.1984, 5.11.1984 and 16.1.1986. He 


has also filed turnover statement for the years , 


1981-82 to.1985- -86. He has also filed Auditors' 


certificate dated 19. 11.1986 stating that they have ' 
been auditing the accornts of the appellants for ` 


the last 20 years. He has further filed sample 
advertisements, instrüction manual etc. With all 
. these can it be ever said that the régistered pro- 
prietors had no intention to use the trade mark 
and they have not used it at all. This affidavit of 


K.M.Toshniwal and the said records filed by him . 


have not been taken. note of by the Assistant 
Registrar. Considering all these 1 find absolutely 
no truth in the case of the applicants that the trade 
mark was registered without any bona fide inten- 


tion on the part of the registered proprietors that `, 
itshould be used in relation to their goods and that : 
it has never been used. Thus the applicant has not ', 


made out a case under clause (a) of Sec.46(1). 

Coming to Clause (b) of Sec. 46(1), no particulars 
‘as to from which date tliefé was non-user of the 
trade mark by the registéred proprietors has been 
7 stated, and merely. the words of the section has 
been re-stated just omitting some of them. We 
have seen above that the trade mark has been 


registered proprietors have been making use oH it 
up to date. ` ` Be 


Before ‘the Assistani Hégistrar-the learncd coun- ` 


sel for the-applicants seems to have contended 
that the trade mark was registered i in the names of 
9 partners ánd in the námes of all these partners 
thetrade markcontinues, butthere has been many 
changes inthe partnership and now there are only 
two original pertners and therefore it cannot be 
said that the tiude.mark was being used by the 
. Persons in whose name it was registered and thus 
there is non-user. In this regard too there is no 
pleadings. 
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“There is nothing i in Sec.46 or anywhere in the Act 


- toshow that the use of the trade mark by only two 


of the nine partners in whose name it was regis- 
tered; ;along with some strangers, amountsto non- 
user of the'trade mark. In fact a careful reading of. 


Sec.46 would show there should not be usé of the _ 


trade mark by any proprietor which would mean 


that user by anyone of the partners inwhose name - 


the trade mark was registered would be sufficient 
not to attract Sec.46. Therefore there is absolutely 
no room for this ground ie, the ground under 
clause (b). It is therefore manifest that the appli- 
cant has not made out à case for removal of the 
trade mark underSec.46.  . 

10. Next coming to Sec. 56, this Section, as stated 
above, deals with the power to cancel or vary 
registration and réctify the register. In this section 
also there are two grounds, contained in Sub- 
3ecs.(1) and (2) that give power to the High Court 
or to the registrar to cancel or vary registration 
and to rectify the register. As per Sub-sec.(1) the 


‘ground is contravention or failure to observe a - 
' condition entered on the register in relation to the 


trade mark. It is not mentioned anywhere by the 
applicants as to what condition entered on the 
register in relation to the trade.mark had been 


- contravened or. failed to observe. Therefore this 


Sub-sec.(1) is not relevant to the case. 

To attract Sub-sec.(2) an applicant must be a 
person aggrieved by the absence or omission from 
the register ofany entry or by any entry made in the 
register without sufficient cause, or by any entry 
wrongly remaining i in the register or by.any error 


or defect in entry in.the register.. Here, too no 


mention of anything: of which the applicant is 


aggrieved has been mentioned anywhere eitherin ' 
` the application or in thé statement of case. Apart 
registered as early. as 1964, and from then on the `, 


fromj just mentioning Sec.56 nothing else has been 
stated in the pleadings. 

11. It is now argued that the impugned trade mark 
contravenes Sec.11 of the Act and therefore it 


- comes within the purview of Sec.56(2). Sec.11 


prohibits registration ofcertain trade marks. As to 


what are those trade marks it has been enumer- 


ated under Clauses (a), (b), (c), (d) and (e) inthe 
Section. It is not stated under which clause the 


impugned trade mark comes. It appears it has . ^ 


been argued before the Assistant Registrar that 
the impugned traue mark comes under Clause (a) 
which deals with the use of a trade mark which 


would be likely to deceive or cause confusion. But ~ 
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there is no such ae at all. It is pleaded that the 
registration of the impugned trade mark has been 
obtained by fraud by making false and misleading 
representation. This may come under Clause(e). 


Uu 


But rightly the Assistant Registrar has held that -` 


no fraud-has been proved. Against this finding no 


. argument was advanced before me by the first 


respondent applicant. Thus I find that no graund , 
under Sec.56 also has „been established by the 
applicants. 

12. Mr.Datar would, subuiit that as the’ Assistant 
Registrar has ~held on the affidavit filed by, 


` G.S.Toshniwal that-the applicants. have ‘acqui- 
esced in the use ofthe trade mark by the registered 


proprietors and itisOnly after 20 years the rectifi- _ 
cation application has been filed and no reason’ 
has been given either in the pleadings or evidence 
as to why after acquiescence for sucha iong time of, 
20 years the application is filed, the application! is 
liablé to be dismissed. ` 

Mr.U.N.R.Rao, learned counsel for the. ipo: 
dent-applicant would' however contend that the 
applicant's application for registration was filed. 
in 1977 and it was registered in 1984 and only : 
thereafter the applicant could file the rectification 
application without any hindrance. This conten- 
tion is without any merit because it is not the law. 
that only a registered proprietor can file a rectifi- 
cation application: Considering the entire circum- 
stances .of the case it appears to me that the 
applicant wished to have the removal or cancella- 
tion of the trade mark of the registered proprietor ', 
somehow so that they can become the sole pro- 
prietors of.the trade mark which is possibly a 
reputed one. In this connection it may be relevant 
to note that Mr.G.S. Toshniwal i is one of the part- , 


' ners of the firm of the registered proprietors and 


now he is one of the partners of the applicant's 


firm. - 


13. Mr.U.N.R.Rao, learned counsel for the 
respondent-applicant raised a point as regards the 
maintainability of thé appeal itself. According to 
the learned counsel the. Assistant Registrar 
ordered rectification of the trade mark No.221473 ` 
registered in the names of nine persons trading as' 
“Toshniwal Instruments, Madras" but the appeal 


' has been filed by ‘Toshniwal Instruments, Madras’ 


` represented by partner K.M. Toshniwal, and this: 


does not amount to filing an appeal by the said 
nine persons and therefore the appeal isincompe- | 
tent. He further submits that the trade mark has 
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been registered i in the joint names of nine persons 
and therefore appeal could be filed jointly by the 
said nine persons and not by one person. But in my 
view this submission is devoid of any merit. It is 


.not in dispute that the nine persons were trading 
~- as partners in the firm names “Toshniwal Instru- 


ments, Madras”. K.M.Toshniwal, who has filed 
the appeal as representing the firm, is one of the 


“nine persons in whose name the trade mark has 
- been registered. The trade mark having been reg- . 
istered in the joint names of nine persons anyone. 


ofthosenine persons can | act representing himself 
and others. There is nodegal impediment to this. 


It is however said that there are only two partners ` 


in the firm out of the original nine partners and 
others have either expired or retired. In that case 
the joint registration of the trade mark as regards 
these two persons continues. The order of the 
Assistant Registrar is against these two persóns 


also. Therefore being aggrieved certainly they could < 


come on appeal. Hence there is absolutely no 
pointin saying that the appeal is not maintainable. 
In this connection for the applicant Sec.24 of the 
Act was read. There is nothing in it that 


would support the contention of the learned `’ 


counsel for the applicants. As stated above, the 
trade mark has been registered in the names of 
nine persons as joint proprietors, andit is not the 


‘case of the applicants that any of them claimed to- 


use the trade mark independently. If some.of the 


. ~ joint ‘owners are dead or retired the remaining 


joint owners canuse the trade markjointly and vis- ` 


a-vis them the registered trade mark does not 


; become non-est.. Therefore the arguments regard- 
ing the maintainability of the appeal has to be 


réjected. ~ z , 


14. For the above mentioned reasons ‘the order of ` 


the Assistant Registrar granting the rectification 


“of the trade mark in question cannot be sustained. 


The result is, the appeal is aHowed, the order of the 
Assistant Registrar i is set aside and the rectifica- 
tion application is: dismissed. There will be no 
order as to costs. ] 
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Appeal allowed. 


INTHE HIGH COURT OF JUDICATURE AT 


. MADRAS. © 


Present:- Janarthanam, J. "o 


9th December, 1991. 


A.A:0.No.166 of 1985 

P.L.V Giri . -Appellant 
N. " B Ni 
A.Subramaniamandanother __ ...Respondents. 


(A) Stare decisis - . Earlier judgment of Bench 'of 


ThreeJudges - should be preferred to latter gla $ 


of Bench of two Judges. = 


On the principle of stare decisis, it goes without 


saying, the latter pronouncements being that ofa 
smaller Bench consisting of two learned Judges 
of the Supreme Court will have to givé way to 
the earlier pronouncement of the larger Bench 
of three learned J udges of the apex Court.. -. 
[Para 21] 


(B) Civil Procedure Code (V of 1908), O.21, Rules - 


64, 66 and 90 - Misdescription of property in sale 
proclamation - Bringing more extent of property 


than is required to sale for satisfying decree - Exis- . 


tence of material Lregularity or fraud in publishing. 
or conducting sale - If sale is vitiated - Substantial: 
injury to judgment-debtor, if necessary to be proved: 


=- Judgment-debtor, not raising objection during the 


" 


course of execution proceedings - If can raise such 


objection after the sale. 
The so called misdescription of the popei as 
wellas bringing more extentof property than what 


is required for purposes ofsatisfying thedecrée, to. 


say, offending respectively Rules 64 and 66 of 
0.21, C.P.C. cannotatall be construed as vitiating 
or ‘nullifying circumstances rendering the sale 


itselfinvalidand ifatallsuch factors can be termed 


asirregularities which would be taken into consid- 


efation in an application filed under O.21, Rule" 


90, C.P.C. on the face of the decision of the 


Supreme Court in Dhirendra Nath v, Sudhir Chan: ` 


día, A.LR. 1964 S.C. 1300. For Rule 90 of O.21, 
C.P.C: to come into operation, mere existence of. 
material irregularity or fraud in publishing on 


conducting the.sale is not sufficient to set aside 


the sale, but what is further necessary is that such 


- irregularity or fraud has caused substantial i injury 


to the judgment-debtor. To put it otherwise, there. 
must be nexus between material irregularity or 


_ fraud and the substantial injury suffered thereby. 
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Evenassuming for argument's sake that there was 
existence of material irregularity or fraud in the 
impugned sale as contended by the judgment- 
debtor since the judgnient-debtor had not taken 
any such objection at any point of time during the 
course of elongated ‘execution proceedings 
which was pending. from 1974 onwards, he cannot 


be allowed to raise such an objection after the _ 


impugned: sale on the face of the express and 
explicit provisions adumbrated in sub-rule (3) of 
Rule 90 of O21, C.P.C. which is based on the 
salutary principle tliat waiver of the necessity for 
fresh proclamation necessarily implies a waiver of 
objection to any defect appearing on the face of 
the proclamation. [Paras 29, 36, and 38] 
(C)-Civil Procedure Code (V of 1908), O.21, Rule 
69(2) -"Sale originally notified to take place on 
17.8.1983 - Sale actually held on 28.9.1983 beyond 


thirty days of the date of sale originally fixed - ‘In 


. between. adjournment of sale on 17.8.1983 at 


instance of judgment-debtor - Sale on 14.9.1983 and 
21.9.1983 adjourned as presiding officer was on 
leave - Continuous spell of 30 days i in between the 
adjournments of sale on days when Presiding Officer 
was on leave not expiring, consent of judgment- 
debtor for fresh. proclamation held not necessary - 
Salė, held, not vitiated since substantial injury io 


_judgment-debtor not shown. 


Inthecaseon hand, the sale was originally notified ` ` 
to take place on-17.8.1983. But the sale was actu- 
ally held on 28.9.1983. In between those two dates, 
there was one adjournment of sale on 17.8.1983 at 
the instance of the judgment-debtor, besides two 
other adjournments of sale namely on 14.9.1983 


.and 21.9:1983asa result of the Presiding Officer of 


the Court availing of leave. Since the continuous 
spell of the. period of thirty days, in between the 


, adjournments of sale on two occasions, as a result 


of the presiding officer availing of leave immedi- 
ately preceding the date on which the impugned 


: sale took place did not expire, there was no need to 


obtain the consent of the judgment-debtor for a 
fresh proclamation ofsale to be put up and insuch 
state Of affairs, it goes without saying that there 
was any violation or refraction of Sub-rule (2) of 
Rule 69 of O.21, C.P.C. Inasmuch as the sale 


* originally scheduled to take place as per the proc- . 


lamation pot adjourned at the instance of the 
judgment-debtor to another date which was very 
well within thirty days from the date of sale origi- _ 
nally fixed. Assuming the said sub-rule has:been ` 


~ 
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application under-O.21, Rule 90, C.P.C. if so 
_ desired., As already stated, by reason of mere 
` irregularity, without substantial i injury having been 
caused to the judgment debtor as a result of such 
an irregularity, a sale cannot be set aside and there 
being dearth of materials available on record as 
respects that aspect of the matter in the instant 
case, the impugned sale has to be allowed to 
remainasitis. —- | [Paras 41 and 42] 
Cases referred to: 

Dhirendra Nath v. Sudhir Chandra (1965)2 s. CJ. 
219: (1965)6 S.C.R-1001: A.LR. 1964 S.C. 1300; 
T.P.S.Reddi v. Padmavathamma, A.LR. 1977 S.C: 
1789: (1977)3 S:C.C. 337: (1977)2 S.C_J.-293; Ambati 
" Narasayya v. M. Subba Rao and another, (1991)1 
L.W. 602; Mis.Kayjay Industries v Asnew Drums, 


A.LR-19748.C. 1331; Satyanarayana Soni v. State . 


of Andhra Pradesh, (1987)2 Cur.C.C. 118; His 
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The Board of Trustees, Tirumalai, A.I. R.-1965 A.P. 
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O.S.No.145 of 1972. " 
A.Venkatesan, for Appellant. 
. KGovindarajan, for Respondent No.1: 


‘RAlagar, Senior Counsel, for P.Gopalan, for 


Respondent No.2. 

The Court made the following. - 

ORDER:- The appellant herein, namely, P.L.V.Giri 
is the judgment-debtor while respondents 1 and 2, 
namély, A.Subramaniam and Palaniappan are 
respectively the decree-hoider and Court-auction 
purchaser. z 

2. Pursuant to, a, mortgage decree - passed in, 
O.S.No. 145 of 19720n the file of the Subordinate - 


` Judge, Cliéngalpattu, forasum of Rs.1,44,045.85, . 


exécution had been levied in E.P.No.95 of 1974 - 
and despite best of efforts, substantial amounts , 
could not be realised, notwithstanding the fact _ 
that the execution -proceedings had been 
pending quite long and consequently, the Execu- 
tion Petition was closed on 15.6.1980. 

3. However, second round ofbattle commenced by 
way of levy of execution by filing E.P.No.246 of - 


_1980 before Subordinate Judge, Chengalpaitu, 


for realisation of Rs.1,07, 069, by way ofsale ofthe . 
property, which is of the following description. 

. “All those parts and parcels of land situate 
in Nandambakkam. village sub-registration 
district of Alanthur, registration district of 
. Madras, bearing Survey Nos.178/1, 178/2, - 
178/3 and 51/1 part and bounded: 


QM 


by Ethirajulu ] Pillai's land; : i 5. 
by.part of land béaring S.No.178/1, 178/2, 1788 and "pa part purchased by 


On the north by Poonamailee High Road; 
* south 
east E 
n" ' . - '. Mjs.Nachiappa Metal Corporation. . E 
_ west - 


within this, land measuring 79 cents (seventy 
nine cents) in all and as marked ‘green’ with 
. letter ‘A’ in the. blueprint plan annexed with 
the sale deed dated 3.3.1965, together with 
-factory buildings, built with trusses, purlins 
- and asbestos sheet roofing, measuring 100' x 


50 x 40' respectively, well, trees and other — 
` ment-debtor, by making payments in piecemeal 

` towards part satisfaction of the decree or for want 

- of bidders, inspite of reduction of upset Puce on ^ 
| two Occasions. o 


. appurtenances thereto-Nandambakkam Pan- 
* chayat Ward No.1.” ' ’ 

4. On 19.6.1981, the property was ordered to be 

proclaimed” for sale to be held on 22.7.1981 origi- 


-< nally, by notifying the plaintiff's value at Rs.50,000 


subject ‘to encumbrances; Amin’s value at 
4 Rs.6,75,000 and ihe upset price at Rs.5,00,000° 


i subject to encumbrance. However, the sale was . 


i 


by the Jands belonging to late AKD. Venkataraja. and Chella Nattar 


stopped at thé instance of the Midget: -debtor . 
and 2.9.1981 was fixed as the date of sale, on-the 
same. terms, but by including the valuation of 
Rs.12,00,000, as given by the judgmerit-debtor. 

5. The sale, however, as expected, could not take: 
place on the-respective dates, either as a result of 
adjournments of sale, at the instance of the judg- 


6. Finally on 30.6. 1983, upset price was reduced 107 
Rs.3,00,000 and the sale was notified to be held on - 
17.8.1983. Consequently, a frésh proclamation was 
issued on 7.7.1983 fixing the date of sale as 17.8.1983 - 
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on the s same terms, excepting the upset price, 
which was fixed: ‘at Rs.3,00, 000 subject to encum- 
brance. 

7.On the date fixed for sii the judgment-debtor 


filed an-application in E.A.No.300 of 1983 for- 


adjournment of sale, by making payment towards 
part-satisfaction of the decree and consequently, 
the sale was adjourned, on the same terms, to 
14.9.1983, on which date, the Presiding Officer 
was on leave and therefore, the sale got adjourned 
to -21.9.1983. Again on 21.9.1983, the Presiding 
Officer was on leave and therefore the sale got 
adjourned to 28.9.1983 on which date, the prop- 
erty was sold for Rs.3,52,000.to the 2nd respon- 
dent-auction purchaser. The said sale price, and 
the poundage had been deposited into court. 

8. It is worthwhile to note at this juncture that the 


' sale got adjourned not less than eight occasions - 


till 14.9.1983, at the. instance of the judgment- 
debtor on his applications in E.A.Nos.497/81, 
124/82, 287/82, 352/82, 358/82, 388/82, 437/82 and 
41/83, ofcourse, by making payments in piecemeal 
towards part-satisfaction of the decree. : 

9. Subsequently, the said E.P.No.246 of 1980 was 
transferred to Sub Court, Poonamallee and 
renumbered as E.P.No.10 of 1984 on its file. 

10. The judgment-debtor thereafter filed a peti- 
tion in E.A.No.10 of 1984 under O.21, Rule 90, 


C.P.C. for setting aside the sale, inter alia contend- , 


ing that the sale was conducted without proper 
publication; that the description of the property 
mentioned in the proclamation is not correct; that 
the property was sold fora very low price; that the 
amounts paid by the judgment-debtor have not 

, been given due credit to; and that there was collu- 
sion between the decree-holder and the auction- 
purchaser, the brother's son of the judgment- 
debtor, who bears ill-feelings with him. 


11. The court-auction purchaser resisted the said - 


application categorically denying the misdescrip- 
tion of the property and the collusion, as stated by 
the judgment-debtor and in pith and substance, 
contended that the sale had been adjourned many 
a time, for want of bidders, necessitating. the 
reduction of the upset price. That apart, the sale 
had been adjourned innumerable times, at the 
instance ofthe judgment-debtor by making piece- 
meal- payments towards part-satisfaction of the 
decree, consenting to have the sale on the same 
proclamation; that the non-compliance of the 
provisions of O.21, Rule 66, C.P.C. will not per se 


make the sale illegal, in the absence of objections 
regarding non-compliance at the proper time;and 
that there had been no nexus between inadequacy 
of the price and material irregularity. 
12. Taking into consideration the respective claims 
and contentions of the parties, the Court below 
framed the lone and sole point for consideration, | 
namely, 
. “Whether the sale should be set aside on the 
ground of material irregularity of fraud in pub- 
lishing or conducting the sale?” 
The point, so framed, was answered against the 
judgment-debtor, leading to the dismissal of the 
petition, with a direction to the parties to bear 
their respective costs. Aggrieved by the said order, 
the Judgment-debtor came forward with the pres- 
ent action. 

13. Learned counsel appearing for the appellant/ 


Judgment-debtor pressed the following points for 
- consideration: 


“(1) The failure on the part of the Court below 
to comply with the salutary provisions adum- 
brated under O.21, Rules 64 and 66(2)(a), 
C.P.C., in the sense of not bringing in such 
portion of the property, as mayseem necessary 
tosatisfy the decree; by bringing the entirety of 
the property to sale, renders the very sale itself 
invalid, as being illegal and without jurisdic- 

. tion, and in any event, the said sale has got to 
be set aside as having caused substantial and 
irreparable injury to the judgment-debtor, 
attracting the provisions of O.21, Rule 90, ` 
CPC; | 
(2) The failure to issue fresh proclamation for 
the sale held on 28.9.1983, which is beyond 
thirty days of the date of sale originally fixed, 

. Le., on 17.8.1983, vitiates the very sale itself, by 

"reason on,non-compliance of the provisions 
adumbrated in Sub-rule 2) of Rule 69ofO. 21, 
C.P.C.; and 

.G) The failure to publish a proper proclama- 
tion as respects the correct description of the 
property to be brought for sale is a material 


. - irregularity, rendering the sale a nullity." 
14. Learned counsels for the decree-holder and 


auction-purchaser, have, however, repelled suchr 
contentions. 

15. Of the three points urged for consideration, 
points 1 and 3 may conveniently be groüped 
together and disposed of inasmuch as the argu- 
mentson those points are built upon the edifice of 
t 
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. foundation of the salient principles adumbrated 


M 


under O.21, Rules 64 and: 66 of the Code of Civil: 
Procedure. 


_ x eee E 


16. The effect of non-compliance of ise pao 
sions came to be considered on occasions more 
than oncé before theapexcourt of this country and ` 


- -the principles evolved in those decisions may be 
penned down hereinafter toserveas guidelines for 


arriving at a just decision in this case. ^- 

17: In Dhirendra Nath v. Sudhir Chandra (1965)2 
S.C.J. 219: (1965)6 S.C.R. 1001: A.LR. 1964 S.C. 

1300, the Supreme Court expressed the view that 
non-compliance of the provisions of 0.21, Rules 
64 and 66, C.P.C. by selling more extent of prop- 


`. erty than necessary is not per force a nullity; but is 


a material irregularity in publishing or conducting. 
the sale and the Court under the first proviso to 
O.21, Rule 90, C.P.C. cannot set, aside the sale, 
unless it is satisfied that the applicant.had sus- . 
tained substantial injury by reason ofsuch irregu- - 
larity and further a party, who received the notice 
of proclamation, but did not attend at the drawing 
upofthe proclamation or did not objéct to the said 
defect cannot maintain: an application under that 
provision. 
18. In T: P.S.Reddi v. Padmavathamma, AIR 1 977 
S.C. 1789: (1977)3 S.C.C. 337: (1977)2 S.C_J. 293. 
Their Lordships of the Supreme Court expressed, 
thus: 
“Iti is manifest that where the amount specified 
“in the proclamation of sale for the recovery of 
which the sale was ordered is realised by sale of 
certain items, the sale of further items should | 
: be stopped. "This, in our opinion, is the logical 
corollary which flows from’O.21, Rule 64 of 
the Code, which may be extracted thus: 
“Any Court executing a decree may order that 
any property attached by itand liable to sale, or 
. "such portion thereofas mayseein necessary to 
satisfy thie decrée, shall be sold, and that the, 
procéeds of such sale, or a sufficient portion 
thereof, shall be paid .to the party entitled 
: under the decree to receive the same.” ` . - 


‘Under this provision the Executing Court derives 


jurisdiction to sell properties attached only to the 
point at which the decree is fully satisfied.. The 


, words ‘necessary to satisfy the decree’ clearly indi- 
* cate that no sale can be allowed beyond the decre- 


talamount mentioned in thesale proclamation. In 


other words where the sale fetches a price equal to 
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or higher than the amount mentioned in the sale 
- proclamation and is sufficient to satisfy the 
decree, no further sale should be held and the 
Courtshould stop at the stage...... The fact that the 
judgment-debtor did not raisean objection on this 
ground before the Executing Court i; is not suffi- 
cient to put him out of Court because this was a: 
matter which went to the very root of the jurisdic- 
tion of the Executing Court to sell’ the} properties 
and the non-compliance. with the provisions of 
0.21, Rule 64 of the Code was sufficient to vitiate 


-thesameso far as thé properties situated in village 


Gudipadu were concerned." ] 
19. In Ambati Narasayya v. M.Subba Rao and 


` another, (1991)1 L.W. 602, the Supreme Court, 


referring to the earlier decision in T.P.S.Reddi v. 
Padmavathamma, A:LR. 1977 S.C. 1789: (1977)3. - 
S.C.C. 337: (1977)2 S:C.J. 293, further elucidated 
the sanguine principles adumbratéd under O.21, 
Rule 64, C.P.C. ánd expressed thus: 
“It is ofimportance to note from this provision 
that in all execution proceedings the court has ' 
to first decide whether it is necessary to bring - 
the entire attached property to sale or such 
portion thereof as may seem necessary to sat- 
isfy the decree. If the property is large and the 
decree fo be satisfied is small, the court must 
"bring only such portion of the property, the 
proceeds of which would besufficient to satisfy 
the claim of the decree holder. It is immaterial 
whether the property is one or several. Even if 
.the property is one, if a separate portion could 
r  besold without violating any provisions of law 
- only such portion of the property should be 
- sold. This, in our opinion, is just a discretion, 
but an obligation imposed on the Court. Care 
must be taken to put only such portion of the ` 
property to sale the consideration of which is 
sufficient ‘0 meet the claim in the execution 
petition. Tne sale held without examining this 
_aspect and not in conformity with this require- 
ment would be illegal and’ without jurisdic- 
tion." ^ 
20. The latter two decisions did not at all refer to 
the former decision in the case of Dhirendra Nath : 
v. Sudhir Chandra (1965)2 S.C.J. 219; (1965)6 .. 
S.C.R. 1001: A.I.R. 1964 S.C. 1300. Worthy it is to. 
note at this juncture, that the latter two decisions 
oftheSupreme Court were decided by two learned 


^ Judges, whereas the former decision of the apex 
- Court Happened to be decided by a larger Bench 


E 


- comprising of ihzee learned J udges. 

21. On the principle of stare decisis, it goes without 
saying, the latter pronouncements, being that ofa 
smaller Bench consisting of two learned Judges of . 
the Supreme Court, will have to give way:to the. 


earlier pronouncement of a larger Bench of three . 


learned Judges of the apex court. 

22. Let me now make an endeavour to sift the. 
materials available on record, in the light of the 
principles evolved in the former decision: ren-. 
dered by a larger Bench of the apex court- ' - 
23. There can be'no pale of ‘controversy as to the 
fact that thé property, in respect of which a mòrt- 
gage has been created alone, got attached and- 
brought to sale in execution of the decree, The 
case on hand is not an exception to this tule. The 
property brought to sale isan extent of land meas- 


uring 79 cents in cértain specified survey nuinbers, . 


bounded on three sides by lands belongifig to 
individuals and on the other side by Pooriamalleé 
High Road, of course, with a factory büilding 
measuring 100 x 50’ x 40". The very property is ' 
subjected to a mortgage. This can very well be ‘ 
vouchsafed from the description of the property, 
given in the sale proclamation. As such, there can 
be no misdescription of the property brought to 
sale causing anysort of prejudice to the judgment- 
debtor. 

24. Of course, during the course of the appeal, the 
judgment-debtor would contend that many con- 
structions had been put upin the suit property and 
those constructions had not been included in the, 
sale proclamation and because of such non-inclu-- 

' sion, a substantial injury had been caused to‘him .. 

by the fetching of a low ptice fof the property ~ 

sold.in the auction. This sort of a contention had 

. been raised for the first time during the course of 

appeal. Worthy itis to note that the execution pro- 

ceedings commenced as early as 1974 and many a* 

sale proclamation had beensettled and in all thosé 


settlements of proclamation, he had been.a lively ae 


' participant.and he did not at all demur or whisper 
anything as to the misdescriptión ofthe property, 
given in the sale- -proclamations settled now and 


then. As such, this sort of objection cañnot but be - 


viewed as one which is made as an: objection for 
objection’ s sakeat this distance of time, obviously 
with'a view to protract the proceedings. 

. 25. Yet another objection emerging from the 
judgment-debtor revolves on the question of sale 
of thesuit property in one lot. Hewould say, if the 
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. suit property had been divided into various s plots, 


the plausibility of fetching a-more price, cannot be 
ruled out of consideration. It is further said that if 
such a procedure had béen adopted, the decree 
amount could have been satisfied by the sale of 


plots comprised only in half of the extent of E 
the suit property, and there could have been no .. 


occasion for excessive execution, in the sense of 


"selling more extept of the property than what was 


required for the satisfaction of the decretal amourit. - 
Süch an objection, of course, looks credible, on 


- the face of it. But the sordid fact is that no tangible 


materials had been placed before the Court that 


division of the property into various plots is fea- 


sible and selling of such plots would not at all 
cause any detriment in fetching a fair price. It 
cannotat all be visualised in all situations that the 
division of. the property into various plots 'and- 
consequent sale of those plots will fetch a price 


better than the one if the property i is sold in one .. 


lot. Possible it is to visualise iñ certain situations 
that the selling of the property in one lot will be 
advantageous, i in thesense of attracting thet best of 
the price for the property to be sold. It all depends 
upon the location of the property and the purpose 
for which such a property: is cåpable of being 
utilised. - 


. 26. In the case on hand, the propery brought to_ 


Sale is admittedly a piece of land measuring an 
extent of 79 cents with a factory building located 
thereon, surrounded on three sides by lands’ 


. bélonging, to individuals and on the one side a 


publicroad. From the description of the property, 
it appears that thesuit property is capable of being, 


. utilised as a factory site, rather than housesites. If - 


it is to be utilised as a'site for factory purposes, 
division of certain portion of that property into 


plots and selling them as such could have detri- : 


mentally affected the rest of the property, in the 
sense of such remaining part of the property 
not capable of being utilised as-a site for factory : 
purposes, ‘which; in turn, would cause substantial- 
injury to the judgment-debtor, in not procuring ` 
the best ofa price for the property. That perhaps 
appears to be the reason why he was keeping 
mumand quiet all along without the emergence of. 


any request from him for the sale ‘of the suit 6 


property into plots towards the satisfaction of the 
decree. ; y ' 

27. Another signal factor that has to be taken note 
ofi is that despite taking of so many adjouroment ; 


p 
' 
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of sale,-at this instance, it was not a possible 
feature for him to sell any portion ofthe property 


by way of private negotiations-towards the satis- ` 


faction of the decree. What is further worse is that 
the-sale of the suit property never attracted bid- 
. ders at all on occasions more than once, the con- 
` sequence of which was that the ‘Court. was 
impelled to the necessity of gradually reducing the 


upset price from Rs.5 lakhs to Rs.3 lakhs. The- 


possible reason for the léast attraction of biduere 
in the Court auction sale of the suit property was 


that ‘the litigious sequel at the judgment-debtor’s . 


_ instance, had ‘scare’ value in inhibiting intending 
buyers from coming forward with the best of 


offers’ as aptly put by Krishna Iyer, J., in the case ' 


of M/s.Kayjay Industries v Asnew Drums ALR. 
1974 S.C. 1331. 
28. Top of all, the alarming factor “is that the 


execution proceedings which commenced its * 


career in the year 1974 never came to a grinding 
halt till upto this day and: the judgment-debtor 
'somehowor other wants to protract the execution 
proceedings, thus not enabling the decree-holder 
to realise the fruits of his decree. Therefore, it is 
clear that the executing Court did not go behind 


_ the decree in bringing a property, different from ' . 
the one, as found described in the decrée to salé 
and as such, there is no force in the contention of i 


the judgment-debtor that there is misdescription 
of the property brought tosale in the sale procla- 
‘ mation, prejudicially affecting his interest. Fur- 
. ther, considering iae conduct of the judgment- 
debtor all along and also the inbuilt and intrincz 
circumstances to be culled out from the facts of 
this case, it goes without saying that the executing 


_ Court fully applied its mind, taking into consid- _ 


. eration the amount of the decree, that remains to 

. be satisfied and other peculiar facts and circum- 
stances of the case, in bringing the entirety of the 
suit property to sale and such an act cannot amount 
to bringing more extent of property for sale than 
what was nece for the Satisfaction. of the 
decree. ` 
29. Even otherwise, the so- called misdescription 
of the property as well as bringing more extent of 
property, than what is required, for purposes of 
satisfying the decree, to say, offending respectively. 


Rules 64 and 66 of 0.21, C.P.C. cannot at all be” 
coristrued as vitiating or nullifying circumstances 
rendering the sale itself invalid and if at all such 


factors can be termed as irregularities, which would 
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be taken into consideration, in an application 


"filed for setting aside the sale under O.21, Rule 90, 


C.P.C., on the fact of the decision of the Supreme 
Court in the case of Dhirendra Nath v. Sudhir 
Chandra (1965)2 S. CJ. 219: (19656. S.C.R. 1001: 
ALR. 1964 S.C. 1300. ? 


."30. The primordial requisites necessary forsetting 


aside a sale on ground of irregularity or fraud are 
adumbrated in O.21, Rule a C.P.C., which redds ` 
as under: u 
'* “90. Application to set aside sale on ground of ~ 
irregularity or fraud:- (1) Where any immovable 


-prorerty has been -sold in exécution of a , 


decree, the decree-holder, or the purchaser, or 
any other person entitled to share in a rateable 
^ distribution of assets, or whose interests are . 
` affected by the sale, may apply to the court to 
set aside the sale on the ground of a matefic: ` 
irregularity or fraud in publishing or conduct- 
ing it. ~ 
(2) No sale shall be set aside on the ground of 
irregularity or fraud in publishing or conduct- 
^, ingitunless, upon the facts proved, the Court 
‘is Satisfied that the applicant has sustained 
^ substantial injury by reason of such. irregular- 
"ity or fraud. E 


& 


(3) No application to set aside asale under this ` 


- rule shall be entertained upon any ground 
which the applicant could have taken on or 
- before the date on which the proclamation of 
sale was drawn up. 
Explanation: The mere absence of, or defect in, 
attachment of the property sold shall not, by 
itself, bea roundi for setting aside a sale under 
this rule.” = 
31. Thé construction and iàterpretation « of the 
‘salient and statutory: provisions, as extracted ábove, 
came up for consideration in certain decisions of 
the High Courts as well as thc Supreme Court of 
India. Some of tte decisions, may be referred to, 


. for the application of the enunciation of the prin- 


ciples thereof to the facts of the instant case. 

32. In Satyanarayana Soni v. State of Andhra Prades 

(1987)2 Cur.C.C. 118;it has been held: ~ 
“Unless there is nexus between the adegua 
of price fetched and the irregularity or fraud ix 
condùctińg the sale, the sale cannot be set 
aside. .... Therefore, ifa party, who has an inter- 
est in the property sold in execution of the 
decree is affected by such sale, he has to estab- 

` lish on facts proved. to the satisfactic vf the 


`y 
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l -executing court that by reason of irregularity 


or fraud he sustained substantial injury and 
that-injury has been resulted on grounds of 


material irregularity or fraudeither in publish- 


ing the sale. Proclamation: or Conaing the 


sale.” ' 
33. In His- Holiness Mahant Chathondosji Vani 
^" (Died) His Holiness Dioyadassan Rajendra Rama- 
dasjee Varu v. The Board of Trustees, Tirumalai, |. 
A.I.R. 1965.A.P. 335, it has been.held: -< 


"Any material irregularities perse will. not 


' invalidate a sale. Such irregularities will have : 


the effect of avoiding the sale only if the con-' 


nection is "established between them and 


the inadequacy of price realised at the sale“ 


: -—.Inadequacy of price proprio vigore would 


not result in avoiding the sales. There must be 


- correlation between the , damage suffered by ^ 


the judgment-debtor and the material i irregu- 


Jarity, complained of. If the inadequacy of the 


price is the result of factors. other than the 
material irregularities complained of the pro- . 
viso to O.21, Rule 90(1) cannot come into 
operation." ` 


34. In Radhey Shyam v. Shyam Bihari Singh, A LR. 
1971 S.C. 2337, it has been held: - 
` “Rule 90 of O.21 of the Code, as amended by 


the Allahabad High Court, inter alia, provides 
that no sale shall be set aside on the ground of 
irregularity or even fraud unless upon the facts | 
proved the court is satisfied that the applicant ^ 
has sustained injury by reason of such i irregu- 
larityor fraud. Mere proofofa material irregu- 
laritysuch as the one under Rule 69 and inade- 
quacy of price realised such a sale, in other 
words injury, is therefore, not sufficient. What 
has to be established is that there was not only 
inadequacy of the price but that that inàde- 
quacy was caused by reason of the material 
itregularity or fraud. A connection has thus to 


‘be established between the inadequacy of the 


price and the material irregularity." 


35. In Mjs.Kayjay Industries v Asnew Drums, A.LR. 
1974 S.C. 1331. Their Lordships said thus: 


“Indeed, under the C.P.G., itis the Court which 
conducts the sale and its duty to apply its mind - 
to the material factors bearing on the reasona-- 
bleness of the price offered is part of the proc- 
ess of obtaining a proper price in the course of 
the sale. Therefore, failure to applyits mind to . 
this aspect of-the conduct of the sale may 


. ML fi k E 


amount to material irregularity. Mere, sub- 
stantial inquiry without material irregularity is 
not enough even as material irregularity ‘not 
` linked directly to inadequacy of the price is 
insufficient. And where a Court mechanically 
conducts the sale or routinely signs assent to 
the sale papers, notbothering to see if the offer 


‘+ is too low and a better price could have been 


"obtained, and in fact the price is substantially ' 
inadequate, there is the presence of both the 
elements ofirregularity and injury. But itis not: 
as ifthe Courtshould go on adjourning the sale 
tilla good price.is got, it being a notorious fact 
-that Court sales and market prices are distant 
neighbours. Otherwise, decree-holders can never 
. get the property of the debtor sold. Nor is it 
right to judge the unfairness of the price by 
hindsight wisdom. Maybe, subsequent events . 
. notwithinthe ken of the executing court when 
. holding the sale may prove that had the sale’ 
been adjourned a better price could have Been 
' had. What is expected of the judge is not to be 
^ 8 prophet buta pragmatist and merely to make 
a realistic appraisal, of the factors, and, if satis- 
fied that, in the given circumstances, the bid 
- is acceptable, conclude the sale. The Court : 
` may consider the fair value of the property, 
, thé general economic trends, the large sum 
required to be produced by the bidder, the 
formation of a syndicate, the futility of post- 
ponements and the possibility of litigation, 
and several other factors dependent on tlie 
facts of each case. Once that is done, the matter 
ends there. No speaking order is called for and 
no meticulous post mortem is proper. If the 
Court has fairly, even if silently, applied 
its mind to the relevant considerations before 
it while accepting the final bid, no probe in 
retrospect is permissible. Otherwise, a new' 
threat to certainty of, Court sales will be intro- 
duced." 


736. For Rule 90 of O21, CPC, to come into 


operation, mere existence of material irregularity 


. Or fraud in publishing or conducting thesaleis not 


sufficient to set aside the sale; but what is further 
necessary is that such irregularity or fraud has 
caused substantial injury to the judgment-debtor.' 
To put it otherwise, there.must be nexus between 
material irregularity or fraud and the substantial | . 
injury suffered thereby. 

37. I have already found that neither was there any 


», 
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irregularity much less material irregularity in bring- 
ing a larger extent of property than was necessary 
for sale for satisfying the amount of decree that 
remains due; nor was there any irregularity of 
misdescription of the property brought.to sale in 
thesale proclamation, in the sense of there being 
no violations or refractions of either Rule'64 or 
Rule 66 of O.21, C.P.C. Further, no material worth 
the name, had been placed by the judgment-debtor 
as to his having suffered any injury, much less 
substantial injury. The resultant position is that 
there is neither any material irregularity or 
fraud; nor was there any injury having been 
caused to the Jement.denur on account of the 
impugned sale. 
38. Even assuming for argument’ s sake that there 
was existence of material irregularity or fraud in 
the impugned sale, as contended by the judgment- 
debtor, since the judgment-debtor had not taken 
any such objection at any point of time during the 
course of elongated execution-proceedinps, which 
was pending from 1974 onwards, he cannot be 
allowed tó raise such an objection, after the 
impugned sale, on the face of the express and 
explicit provisions adumbrated in Sub-rule (3) of 
Rule 90 of O.21, C.P.C. which is based on the 
salutary principle that waiver of the necessity for 
fresh proclamation necessarily implies a waiver of 
objection to any defect appearing on the face of 
the proclamation. Therefore, the objections cov- 
ered by points 1 and 3 are of no consequence. 
39. Now, thesecond objection may fall for consid- 
eration in the arena of discussion. This stem of 
objection is obviously having its root on Rule69of 
O.21, which prescribes: 
“69. Adjournment or stoppage of sale:- (1) The 
Court may, in its discretion, adjourn any sale 
hereunder to a specified day and hour, and the 
officer conducting any such sale may in his dis- 
cretion adjourn the sale, recording his reasons 
for such adjournment. 
Provided that, where the sale is ‘made i in, or 
within the precincts of, the Court-house, no 
such adjournment shall be made without the 
leave of the Court. 
(2) Where a sale is adjourned under Sub-rule 
(1) for a longer. period than thirty days, a fresh 
proclamation under Rule 67 shall be made, 
unless the judgment-debtor contends to waive 
it. f 
(3) Everysaleshall bestopped if, before the lot 


- 
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is knocked down, the debt and costs (including 
thecosts of thesale) are tendered to the officer 
conducting the sale, or proof is given to hissat- 
isfaction that the amount of such debt and 
costs has been paid into the Court which 
ordered the salc. "(High Court Amendment : 
(Madras) : For sub-rule (2) of Rule 69 substi- 
tute the following sub rule, namely, “(2) Where 
a sale is adjourned under Sub-rule (1) fora _ 
longer period than thirty days, there shall be ~ 
fresh publication of the proclamation in the 
manner prescribed by Rule67, unlessthe judg- 
ment-debtor contends to waive it or thé Court 
otherwise orders." (13.3.1963)." 
40. Sub-rule (2), as extracted above, speaks of 
adjournment ofsale for longer period than thirty ' 
days. If a sale is adjourned for a period beyond 
thirtydays, thena fresh proclamation is necessary, 
unless the judgment-debtor contends to waive it. - 
Ifa plain, nature and contractual meaningis given 
to the various werds and phrases used in the said 
sub-rule, it goes without saying that the period of 
thirty days cannot be anything, except one spell 
and the computation of the period of one spell of 
thirty days is to be reckoned from the date when 
the sale was adjourned last and not from the date 
when the sale was originally notified to take place 
in the sale proclamation. 
41. In the case on hand, the sale was originally 
notified-to take place 17.8.1983. But the sale was 
actually held on 28.9.1983. In between those two 
dates, there wa one adjournment of sale on 17.8.1983 
at the instance of the judgment-debtor, besides 
two other adjoumments of sale, namely, on 149.1983 
and 21.9.1983, as a result of the Presiding Officer 
of the Court availing of leave. Since the continu- 
ous spell of the period of thirty days, in between 
the adjournments of sale on two occasions, as a 
result/of the Presiding Officer availing of leave, 
immediately preceding the date on which the 
impugned sale took place did not expire, there was 
no need to obtain the consent of the judgment- 
debtor fora fresh proclamationofsaleto be putup 
and in such state of affairs, il goes without saying 
that there was any violation or refraction of sub- 
rule(2)ofRule690f O.21, C.P.C., inasmuchas the 
sale originally scheduled to take place as per the 
proclamation got adjourned at the instance of the 
judgment-debtor to another date, which wasvery 
well within thirty days from the date of sale origi- 
nally fixed. 
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42. Assuming the said sub-rule had been violated 
or refracted, even then such violation cannotat all 
be construed as a factor vitiating the sale and if at 
ail, the same can be construed as an irregularity, 


which can be raised as a ground in an application ' 
under O21, Rule 90, C-P.C., if so desired. As. 


already stated by reason of mere’ irregularity, 
without substantial injury having been caused to 
the judgment-debtor, as a result of such an irregu- 
larity, a sale cannot be set aside and there being 


s| dearth of materials available on record as respects . 


that aspect of the matter, in the instant case, the 
impugned sale has to beallowed to remainas itis. 
As such, this bone of contention has also to be 
rejected as of no merits. 

43. In view of what has been statéd above, this civil 
miscellaneous appeal deserved to be dismissed. 
'|44. In the result, this civil miscellaneous appeal i is’ 
cena with costs. 

B.S. < 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Suivi J.. 
S.A.No,1873 of 1980 - 31st October 1991.: 


Bhargavakula: Vind Sangami, Thiru- 


vannamalai - - sAppéllan; 
vo a sus 
Chakmavarthi . ` - „Respondent. 


- Madras City Tenants’ Protection Act (III of 1922),- 
Secs.3 and 9 - Tenant of vacant site denying title of 
landlord - If can claim benefits of Act, ` 
Atenant in respect ofa vacant site, who denies the 
title of the landlord, is not entitled to claim the 
benefits of the Madras City Tenants’ Protection 
Act. [Para I2] 
Cases referred to: _ - 

Sanjeevi Naidu v. Chittibabu Mudaliar, (1953)1 
; M.L.J. 260; Mohamed Unni v. Melapurukkal Unni, 
(1949)1 M.L.J. 452; Dhanapal Chettiar v. Yesodai 


Ammal,A.LR. 1979 S.C. 1745: (1979)4 $.C.C. 214: , 


. (1980)1 A.P.LJ. (S.C.) I; Ratan Lal v. Vardesh 
. Chander, ho SCR 906; Govindamma y. 


x " pam i 


Appeal dismissed. 


' Murugesh Mudaliar, A.I R 1991 Kant. 290; Subbarao 
v. Krishna Rao, A.I.R. 1989 S.C. 2187; Bhargara- . 
“kula Nainargal Sangam, Thiruvannamalaiv. Arun- 
achala Udayar, (1990)1 L.W. 46. 
M.N.Padmanabhan, for Appellant. 
E.Padmanabhan, for Respondent.’ 

The Court delivered the following z 
JUDGMENT:- The plaintiffis the appellant. This 


_appeal is against the Judgment and decree of the 


Subordinate Judge of Tiruvannamalai in-A.S.No.8 
of 1979, which was in turn against O.S.No.143 of 
19780n the file of the District Munsif, Tiruvanna- 
malai. The suit was tried along with six other suits 
filed by thesame plaintiffagainst the other tenants 


. occupying its properties. The suits are disposed of 


by a common judgment by the District Munsif on 
29.4.1978. The appeals against the judgments and . 
decrees in all the suits were also disposed of bya 
. common judgment by the Subordinate Judge. dated 
30.10.1979. Both the courts have: ‘held that the 
respondent herein rand the other-tenants are 
entitled to the benefits of the Tamil Nadu City . 
Tenants’ Protection Act and the plaintiff.is not 


_ entitled to the relief of possession. Connery: 


the suits were dismissed. 
2. The plaintiff filed this second appeal as well as_ 


- Second Appeal Nos. 1461 to 1466 of 1980. Those 


second appeals were heard by a Division Bench 
and disposed of by judgment dated 20.10.1989. 


` . This-second appeal was not-posted along with 


those second appeals and learned counsel states 


-~ that-he could not trace out this appeal and have it 
. posted with the other appeals. Thus, this appeal 


was left out from the batch. 


- 3.The judgment of. the Division Bench is reported - 


in Bhargarakula Nainargal Sangam, Thiruvanna- 
malaiv. Arunachala Udayar, (1990) 1 L.W. 46. The- 
matter was referred to à Bench by Ratnavel 
Pandian, J..on the question whether a tenant in 
1espect of a vacant site, who denies title of the 
landlord, is entitled to the benefits of the Madras | 
City Tenants’ Protection Act. The Division Bench 


answered the question in the negative and held 


that the tenant, who has denied the title of the 
landlord is not entitled to the benefits of the said 
Act. The Division Bench ruled thata tenant, who' 
wants to claim the benefits of the Act must fulfil - 
two requirements; firstly; he must be a person 
liable to pay rent in respect of the said land and 
secondly, such a liability should be under a ten- 


_ ancy agreement express or implied: The Division ~ 


84. 


Bench pointed out that will not by any stretch of 
imagination apply ‘to a case where the tenant ^ 


- .denies the very. pe ‘itself and claims title in 


himself. 
4. The facts of the present case, which are similar : 
to the facts of the cases decided by tlie Division 


Bench, are'shortly as follows: The plaintiff claimed. ` 


that the defendant was a tenant and filedan evic- 
tion petition under,the provisions of the Tamil 
Nadu Buildings (Lease and Rent Control) Act. 
That petition was dismissed on the ground that 
the deinised premises was a vacant site and pro- 
ceedings should be taken in a civil court. Subse- 
quently, a notice determining the tenancy was 
issued by the plaintiffand the defendant was called 
upon to deliver possession. The defendant senta 
reply denying the allegations made in.the notice. 
Hence the suit was instituted. 

5. In the written statement filed by the defendant, 


' it was contended that the plaintiff had no title.to 


the suit property as it stood registered in an indi- 
vidual name and notinthe nameofSangam. It was 


- contended that the Sangam, by no stretch of imagi- ` 


nation could claim to be the owner of the property. 


There was no tenancy whatever in favour of the ~ 


' defendant. The tenancy set üp in the plaint was 


N 


specifically denied and the plaintiff was put to. . 


strict proof of the averments made in the plaint. It 
was also contended that the notice issued prior to 
suit was not valid. Subsequently, an additional 
written statement was filed in which it was pleaded - 
that if,in any event, the Court found that the 


plaintiff Sanghami was the landlord of the suitsite, ' 


the défendant was entitled to the protection of the 


Madras City Tenants’ Protection Act. S 
' 6. At the time of trial, the plaintiff examined its . 


President as P.W.1. There was no cross-examina- 
tion challenging his evidence. The defendant did 
not adduce any evidence on his side. Thus, he gave 
up the plea with respect to all the issues raised in 
the suit. Hence the issues were sound in favour of 
the plaintiff. 

7. The only question which survived for considera- 
tion was, whether the defendant was entitled to 
the benefits of the Madras City Tenants’ Protec- 
tion Act (hereinafter called ‘the Act’) on the facts 


pleaded by the plaintiff. The Courts below have - 


upheld the claim made.by the defendant. - ~ 


- 8. Inspite of the fact that the Division Bench has 


disposed of the connected cases and givena ruling - 
holding that the tenant, who denies the title of the 
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landlord is not entitled to the benefits of the Act, 
learned counsel for the defendant/respondent 
contends that, the Division Bench-has failed to - 
take note of an earlier ruling.of another Division . 
Bench and the matter requires fresh considera- 
tion. He invites my áttention to a Judgment in 


+ 


-Sanjeevi Naidu v. Chittibabu Mudaliar, (1953)1 


M.L.J. 260. In that case, suits were filed for recov- > 
ery of possession and mesne profits. Decrees were . 
passed and when they were sought to be executed, 
an objection was raised.that notwithstanding the 
decree, the defendant was-not liable to be evicted ` 


.because of the provisions of Sec.7(1) of the 


Madras Buildings (Lease and Rent Control) Act 
of 1949. That contention was upheld by the Mas- ` 
ter, who dismissed the execution peütion and on 
appeal it was confirmed by a single Judge. On. 


. further appeal, the Division Bench confirmed the _ 


order of the learned single Judge holding that the 
decree could not be executed because of the pro- 
visions of Sec.7(1) of the Madras Buildin gs (Lease 
ànd' Rent Control) Act. The relevant part of the 
judgment reads as follows: 
"So it may be taken as established, that under 
the general law the tenancy in favour of Chit-; 
tibabu had been duly terminated, But the defi- 
nition of “tenant” im thé Rent Control Act’ 
expressly includes a person continuing in pos- 
session after the termination of the tenancy in 
his favour. Chittibabu would certainly be such 
'aperson. In accordance with the findings of the 
trial court which has since been affirmed by us, 
Chittibabu did not have title to the property at 
any time. He must therefore be deemed to have ` 
continued all along in possession as a tenant. 
Hé would bea tenant-holding over. Under the: 
+ generallawa tenant holding over is deemed to 
be governed by the same térms as the terms of 


_the tenancy under which he came into occupa- E 


tion. One of such terms would be the payment - 
of monthly rent of Rs:25. We therefore hold 
that Chittibabu was a tenant within the mean- 
ing of Sec.2(4) of the Rent Control Act, as a 
person by whom rent was payable and as a. 
person continuing in possession after the ter- 
mination of the tenancy in his favour. 27 
Sec.7(1) expressly provides that a tenant in 


possession of a building shall not be evicted i- 


therefrom, whether before or after the termi- ` 
nation of the tenancy, whether in execution of 


a decree or otherwise, except in accordance ` 


- he had obtained in the suit. 


- Bhargavakula Nainargal Sangam v. Chakravarthi (Srinivasan, Jj 


| 35 


with the provisions of that section. This provi- -court has not lost its jurisdiction 10 pass a decree 


' sión is a complete answer to the execution 
‘petition filed by Sanjeevi for eviction: In this 
view itis not necessary to consider the effect of. 
the proviso because the procedure indicated in 
the proviso has not been followed in this case. 
That proviso contemplates first a à petition | before ` 
the Rent Controller himself for eviction anda . 
denial of title in such proceedings. If the con- 
troller decides that the denial of title is bona 
, fide and récords a finding to that effect, then, 
the landlord will be entitled to sue foreviction 
Of the tenant in a civil court. But even here the . 
decree forevictioncan only be passedon anyof: 
.the grounds mentioned in Sec.7. Though the 
. proviso in terms will not have any application 
` to the facts of this case, the principle of the: 
proviso supports the view which we have 
already taken as regards. the status of Chit- 
tibabu as a tenant under the Act. The effect of 
the proviso isthateven if acivil court finds that - 
the claim of the tenant is not well founded the 
_ tenant can be évicted only on any of the grounds 
mentioned in séc.7. In other words, even when . 
the tenant has denied the title of the landlord ` 
and his denial has been found tó be without 
foundation, he will be entitled to the benefits i 
of Sec.7(1).” : 
9. The ruling cannot have any’ bearing i in the pres- 
ent case as the provisions of the Madras Buildings 
(Lease and-Rent Control) Act will stand on a 
different footing. AS pointed out by the. Division : 
Bench itself there is a specific provision for evic- 
tion underthe Acton the groundof denial of title. 
The Rent Control-Act has always been held 10 be 
a self contained Act and a complete Code with 
regard to eviction of tenants occupying buildings ` 
_on lease thereof. Sec.7(1) of the Act, which was 
then in force, provided that a tenant shall not be 
evicted whether before or after the termination of -` 
the tenancy, whether in execution of a decree or 
otherwise; except in accordance with the provi- 
sions of that section. Hence the Division Bench 
held that though the tenancy was terminated i in 
accordance with the provisions set out in Sec.111, 
of the: Transfer of Property Act, that would not | 
enable the landlord to recover possession; with .- 
the result he could not execute the proe which 
-. 10. It is to be pointed -out that this Court Be 
consistently been taking the view mar the civil 


for possession even after the advent of the 
Madras Buildings (Lease and Rent Control) Act, 
but such decrees cannot. be executed, except in 


` accordance with the provisions of the said Act - 

- vide: Mohamed Unni v. Melapurukxal Unni, (19419)1 
MULA. 452, Sec.7(2)(s1) of the Act of 1949, which : 

: corresponds to Sec.10(2)(vii) of the Act of 1960, 


provided that where a tenant has denied the title 
to the landlord or claimed a right of permanent 


- tenancyand that such denial orclaimwas nólbona 


fide, the Rent Controiler.could pass an onder 
evicting! the tenantand direct the tenant to put the 
_Jandlord in possession of the building. On the 
other hand, if the denial or claim was bona fide, 


Sec.7(1) proviso, corresponding 10 Sec.10{1) of . 


the 1960 Act was! to the effect that the Rent 
Controller shall record a finding 10 the effect and 
the landlord shall be entitled to sue for eviction of 
thé tenant in a civil court and the civil court may 
pass a.decree for eviction on. any ground men- 
tioned in the section, notwithsianding the: fact 
that the court found that such denial did not 
involve forfeiture of the lease. That provision is 
very significant and express reference is made to. 
that provision by the Division Bench. This provi- 


` sion contained inSec.7 of the old Act, córrespond- 


ing to Sec.10 of the present. Act, clearly prescribed 


the procedure by which.a landlord could evict his 7 
tenant in the case of denial of title. Ifthe denial of 


title is not bona fide, eviction can be obtained 


before the Rent Controller and if. the denial is < 
: bona fide eviction has to be obtained ina civil court 

and that too onlyon the groundssetout in the Act. - 
` Itis only because of that the Division Bench held 


, that a tenánt who.had denied title, and incurred 
forfeiture, which led to termination of tenancy 
wader Sec.111 of the Transfer of Property Act, was 
still a-tenant within the meaning of the Madras- 


Buildings (Lease and Rent , Control) Act, being 


entitled to invoke the provisions thereof. The 


/ 


: definitión of "tenant?" in that Act includes a per- 7 
son who continues in occupation after the termi- | 


nation of the tenancy. . 

11. That ruling will have no abani 10: a case, 
arising under the City Tenants’ Protection Act in 
so far as this Act is concerned, there is no provi- 
sion similar to the ózie found in the Buildings Act. 


This Act does not prescribe the ground for evic- 


tion. This Act will come into play only in cases 
where the tenancies are determined by the lessors 


} 


» 


86 


of the property under the provisions of the Trans- 
fer of Property-Act. When a-suit for ejectment 
filed it is open to the tenant who isa tenant within 
the meaning of the Act to claim the benefits of the 
Act under Sec.3 or Sec.9. The only change which is 
brought about by this Act is found under Sec. 11 of 
the Act, which ‘provides that notice should be 
issued in accordance with the: provisions con- 


. tained therein, in the event of the tenant being 


entitled to the benefits of the Act. If a suit for 
ejectment is filed without complying with provi- 
sions of Sec.11 of the City Tenants’ Protection 
Act, it will have to be dismissed because of the 
provisions contained therein. Apart from that, 
there is no other provision in the Act will impinge 
upon the provisions of the Transfer of Property 
Act. 
12. The Division Bench has in theconnectcd batch 
discussed the matter in detail at length and come 
to the conclusion that a person who denies title of 
his landlord is not entitled to claim the benefits of 
the City Tenants’ Protection Act. Hence, itis not 
necessary for me to repeat the reasoning or add 
thereto. ` 
13. It is because thelearned counsel wanted to rely 
on the judgment of the Division Bench in Sanjeevi 
Naidu v. Chittibabu Mudaliar, (1953)1 M.L.J. 260, 
and contended that the matter requires reconsid- 
eration,,I had to refer to the above provisions. I 
hold that the ruling in Sanjeevi Naidu v. Chittibabu 
Mudaliar, (1953)1 M.L.J. 260, has no relevance to 
acasein which the tenant makes a claim under the 
City Tenants’ Protection Act. Hence, there is no 
necessity for reconsideration of the matter once 
again. 
14. Learned counsel invites my attention to the 
judgment of the Supreme Court in. Dhanapal 
Chettiar v. Yesodai Ammal, A.LR. 1979 S.C. 1745: 
(1979)4 S.C.C. 214: (1980)1 A.P.LJ. (S.C.) 1. In 
that case the Supreme Court held that no notice is 
necessary ünder Sec.106 of the Transfer of Prop- 
erty Act before instituting a proceeding under the 
provisions of the Rent Control Act. The Court 
held it was unnecessary and mere surplusape 
because the landlord cannot get eviction of the 
tenant even after such notice under Sec.106 of the 


, Transfer of Property Act. While discussing the 


different arguments put forward by the learned 


~ counsel on both sides, the Supreme Court consid- 


ercd the position of a tenant, who had incurred 


forfeiture of tenancy of denial of title under 
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Sec.111(g) ofthe Transfer of PropertyAct, though _ 


such a question did not arise on the facts of the 
case. The relevant passage in the judgment on 
which reliance is placed by learned counsel is as 
follows: 

“On a careful consideration and approach of 


the matter in the instant case we think thatwe _ 


cannot approve of the view expressed in the 
passage extracted above. In Ratan Lal v. Vard- 
esh Chander, (1976)2 S.C.R. 906, Krishna Iyer, 
J. delivered the judgment on behalf ofa Bench 
of this Court consisting of himself~Chandra- 
“chud, J. as he then was and Gupta, J. The case 
related to a building in Delhi. The Court was 
concerned with clause (g) of Sec.111 of the 
Transfer of Property Act. Tracing the history 
of the legislation it was pointed out by the 
Court at page 918 that the requirement as to 
written notice provided in Sec.111(g) cannot 
besaid to bebased onany general ruleofequity 
and therefore forfeitureof lease broughtabout 
in terms of Sec.111(g) of the Transfer of Prop- 
erty Act not by notice but on the application of 
justice, equity and good conscience was held 
to be good determination of the lease. 
Quoting from Manujendra’s case it was said at 
page 911: 7 
“We are inclined to hold that the landlord in 
the present case cannot secure an order for 
eviction without first establishing that he has 
validly determined the lease under the Trans- 
fer of Property Act? why this dual require- 
ment? Even if the lease is determined by a 
forefeiture under the Transfer of Property Act 
the tenant continues to be a tenant, that is to 
say, there is no forfeiture in the eye of law. The 
tenant becomes liable to be evicted under the 
State Rent Act, not otherwise. In many State 
Statutes different provisions have been made 
as to the grounds on which a tenant can be 
evicted and in relation to ‘his incurring the 
liability to be so evicted. Some provisions overlap 
those of the Transfer of Property Act. Some 
are new which are mostly in favour of the 
tenants but some are in favour of the landlord 


also. That being so the dictum of this Court in- 


Brij Raj case comes into play and one has to 
look to the provisions of law contained in the 
four corners of any State Rent Actto find out 
whether a tenant can be evicted or not: The 
theory of double protection or additional 


- 


: Dj r Zk 


‘protection, it seems to us, has been stretched - 


too far and without a proper and due consid- 
eration of all its ramifications.” - —^' 
15.1 have already pointed out that a ruling under 


the Buildings Act cannot be applicable to a casein , 
which .the benefits ofthe City Tenants’ Protection .. 


Act are claimed. The case before the Supreme 
Court arose under Buildings Act and has nothing 
to do with the claim under the City” Tenn. 
Protection Act. . . - 

16. Learned counsel for- the respondent: contends 
that the definition of “tenant” in both the Acts is 
almost the same. In both the cases, a person who 
continues to be in possession after the termina- 
tion of tenancy is considered to bea tenant. It may `~- 


be so. But the two Acts are entirely different in ^ 


their scopeand objects. | Ttis rightly pointed out by 
* Jearned counse! for the-appellant that under the 
Buildings Act, the- ‘landlord need not ied 
be the owner of the building. The landlord" 

defined as jincludinga personwho i isreceiving or is 


- entitled to receive the- rent ofa: building, whether - 
. On his-own account or on behalf of another. But 


that cannot be the position under the City Ten- 
ant’s Protection Act. Sec.9 of the Act confers a 
privilege on the tenant to purchase the land on 
which he haserecteda ‘superstructure if the condi- 
tions prescribed.in the section are complied with. 

That can be done only if the proceeding is against. 
the owner of the land. Hence necessarily the land- 
lord under the City’ Tenants" Protection Act has to 


' be theowner, whois capable of conveying the title 


in the land to the tenant. That is a fundamental 
. difference between the two Statutes: Apart from 


that, I have already referred to the circumstances * 
that the Buildings Act isa self-contained Act with _ 


regard to eviction of tenants. On the other. hand, 
_ tie City Ténants’ Protéction Act will come into 
play only when the tenancies are determined under 
the provisions of Transfer of Property. Act. There- 


fore, the ritling of the Supreme Court will not help ~ Bee te uf avon s 
, -W.P.No,6856 of 1982 . : 
17. Learned .counsel for the respondent places ` ` i j 


the respondent in the present case. 


reliance ona judgment of Karnataka High Court 
in Govindamma v. Murugesh Müdalicr, ALR. 1991 
. Kant. 290. Thatisácase under the Karnataka Rent 


‘Control Act. That will have no application to the . 


present case. Even otherwise, there is a judgment _ 
of a Division Bench of this Court: Sjnce it is. 
_ binding on me, there-is no point in relying on the 
denen of the Karnataka pM Court. i 


s 


- Digambar v. Central Bank of India. er. CAT =: i 


„. [Special Original Jurisdiction] ] 
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-18: Inthe present case, the denial of title was. 


even prior to.the institution of the Suit in the 
reply notice issued ‘by the tenant. Even if the 
denial i is made in the course of the proceedings- 
for eviction, it is held by the: Supreme Court 
recently that such a denial would bea ground for 
eviction. (vide: Subbarao y. Krishna Rao, ALR.. 
1989 S.C. 2187). 


^^ 19.Inthe result, thejudgmentsofthe courts below 7 ` 


are erroneous and unsustainable. Thé second appeal 
is allowed." The judgments and decrees are sét - 
aside. O.S.No.143 of 1989 on the file of the Dis- 
trict Munsif, Tiravannamalai, is decreed as prayed 
for by the e plaintiff, with costs throughout. Learned . 
counsel for the respondent prays for time. Learned 
counsel for the appellant is agreeable for grant of 
three moriths time, If the respondent files an 
‘affidavit of undertaking. Hence the respondent i is 


. granted time till 31.3.1992 to vacate the premises 


and hand over possession to the landlord, on 
condition that he files an affidavit in this Court on ~ 


or before 15.11.1991 undertaking to-vacate' the , 


premises on or before 31.3.1992 without driving 


- the appellant to execution proceedings. Learned 


counsel for the’ respondent i is directed to give a 
copy of the affidavit of undertaking to learned 


' counsel for the appellant in this Court. If the 


affidavit i is not filed, the respondent will not be 


: entitled to the benefit of grant of time. 


VK Uc. od ee ' Apeutallowad 
S mb cuu 


“et 


MADRAS. 


Present:- Raju, J.. i 


. TD.Digámbar: - 
Vie Sm AA 2 See, is A 
Central Bank of India represented by Chairman, 
Bombay- -21 and another : .--Respondents. 


E ...Petitioner 


7 (A) Banking! Regulations Act (X “of 1949), 
Sec.10(1)(b) (i) - Bi-partite Settlement under Sastry ` 
_ Award, Para 521 - Suspension of) payment under 


- 31st October, 1991: 


F 


i INTHEHIGH COURTOFJUDICATUREAT .- 


- 


che 


Gi.  « ; 
Sec-IO(I jE) 
bank employee amounts to suspension of payment - 


. Termination of -services of such. employee on. 


account of loss óf confidence because of act of insol- 


vemcy - Order of. termination if vitiated by non- 


compliance with paragraph 521. n 


(B) Sastry Award - -Bi-partite settlement under - 


Para 522 -Challenge io, as being opposed fo public 
policy and violation of, POR of natural justice = 
If cain be sustained. 

(C) Constitution of India (1950), Art.226 - Indus- 
trial Dispute Act - Challenge to order of termination 
of a Bank servant en factual grounds or claims - -If 
can be made in writ proceedings. 

The petitioner who was appointed a | Shroff cum-. 

Collection Clerk “in the respondent Bank on 
` 17.11.1968 sought permission of the first respon-. 


dent for filing am insolvency petition as he had: 


` incurred debts to the extent of Rs.20,000 at high 
rateofü interest. Hewas suspended from service on 
the basis of that letter. A charge memo was issued 
to him on 13.1.1981: The petitioner filed an insol- 
vency petition on 8.11.1979. On the charge.that 
the petitioner violated Sec. 10(1)(b)(iii) of the 


Banking Regulations Act an enquiry was con- - 


ducted om 23.2.1981. In the meanwhile, his insol- 
vency petition was withdrawn and he was not 
adjudged insolvement. The suspension order was 


revoked and he was reinstated. But by a memo ' 
dated 8.7.1982, his services were ‘terminated with ` 
effect from 17.7.1982 and he was awarded ` 


retrenchment compensation evén though the ter- 
mination did not amount to retrenchment. The 


petitioner filed a writ petition challenging the ter- - 


mination order contending (1) that the impugned 


ander being punishment for misconduct was passed ' 


without complying with the procedure contem- 
: plated under paragraph 521 of the Sastry Award 
and (2) that the provision contained in paragraph 
322 of the Sastry Award was violative of Art.14 of 
the Constitution of India and (3) that since loss of 


confidence involves 2 misconduct, the order: amounts A 


to a punitive one in character. - 

The filing of an insolvency petition in thé present 
case having the same principle and causing the 
issue of notices and publication ; madé in the 
Gazetteas well as service of notice On some of the 


. respoudents to the petition would, in the view of - 


the court, constitute sufficient basis to substanti- 
ate the claim of the respondent that the petitioner 


suspended -payment within- the meaning of 
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Sec.10(1)(b)(i) of the Act. Consequently, de hors 
any other materials on the very admitted conduct 
and course of action adopted by the petitionerand . 
having regard to the, Stipulation contained in the . 


i Banking Régulation Act, 1949, referred to supra, 


the termination in account of loss of confidence 
cannot be said to be one involving any misconduct 
and consequently, non-compliance with paragraph . 


. 521 of the Bi-partite settlement does not vitiate the 


order of termination. ; ` [Para 9] 


The. provisions contained in paras.521 and 522 ` 


had different and-distinct roles to play and had 
been held to be bindingall along upon the parties 


` and the plea based on Art.14 of the Constitution. 
. Of India, is wholly. misconceived. The clause in^ 


question cannot besaid to have been either unilat- 
erally thrust on theemployeeor that theemployée - 
was made to agree taking advantage of the domi- 


. nant role the management had at its command to 


play in the matter. As referred to already, the 
Bt partite sejtlement had its origin in Sastry Award _ 
having been rendered by Judicial Tribunal, that’. 


u 


' the same was given statutofy force and has all : 
along been observed to be the charter of rights in 


respect of the employer and employee relation- : 


ship of the Bank and its employees and that the 


by bilateral settlement entered into under the 
Industrial Disputes Act, 1947. The challenge to 
such a provision pressing into service the prin- ` 
ciples enunciated in the Central Inland Water 
Transport Corporation Limited Case, (1986)3 S.C. C 
156: (1986)2 S. CJ. 210: (1986)69 FJ.R. 171: (1986)3 
Comp. EJ~1:' (1986)60 Comp.Case 797: 1986 
Lab.lC. 1312: ALR. 1986 S.C. 1571, does not 


[Para 10] 
The objectión that if the order is to be challenged 
onmerits as to whether the termination was brought 
about for any misconduct or/and had the effect of 
casting stigma a gainst the petitioner, an'adjudica- 
tion of such question would require and also depend 


_ upon proper and sufficient oral and docümentary 


evidence, and has to be done on a reference to the . 
competent forum merits this court's acceptance. 
Xn Chartered Bank case, A.I.R. 1960 S.C. 919, the 
Apex Court was of the view that such questions 
have to be left to the adjudication of the compe- 
tent tribunal or court constituted for the purpose. 
The petitioner if he-so desires to challenge the 


- said award continued to bind the rights of parties - 


-.-Carry any weight or merit. The challenge therefore Y 
` fails and shall stand rejected. ~. ` 
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ordér on such factual grounds or claims should 
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"Act; 1947. 
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E eS e orm Fear to’ bette 


vega ement of the jé, ‘itioner; ie’ was ordered tol bé 


Pai | Half salary’ Ana attowanbes "ind sábsisteticér 
áilowatices. The p Sétiriofict hd "Poen issued With a 


charge "memo oi 13:1 1981 Which included (hé ° 


charge ¢ Of f issu P ch Eques ues HESS W fidrawal on .. 
his ia Cibuni v without cpg susie Takast By. 
hi cominutication’ dated ait: 1979 tothe Divi? 


tiptoe 


Solal Manager, iet cüitiórter Gor essed. that‘ne 


Contracted lo3ns. approximately ot Rs20,000'and . 


Chartere Bani I 
ALR 7 po S C C. (UR N. B. Sha is "Bank: of jas baying ‘exorbitant interest and ‘seeking! per? 
` mission as referred to above to file an insolvency 


Int (e 


dank’ of 


Baroda “and another,” ( 979)]. LL po "Bank 6, 


Stil 


Mahàrashira. V. ‘OP Singla, 1990 B Bai RES 
Peleg tet Ari 226 ‘of mu rut óE he 
i ied . also’ contained charge’ Sof Violation | of Se. 106} iii) 


ae M 


ae OP. a SS DAD: bore of the 2nd Yespó 


and. i quash, the same, peras "a uy 
A, WA Somayaji i for r Mls, Atyar and | Dolia á a 
l mathew, for Petitioner. eH 


M. R. Narayaridswanii, ` “Senior ‘Cou 


KR. Vijayakumar f for Respondent No. 2. 


The Court; ‘made the’ following. , j 
ORDER:- The above writ petition, i has beé 


for,a writ.of certiorari, to, “call for, and 


rer 


ety m PAL h d 


ift 


T dog" 4 


Adsvul. 16 ` 
inde int 
Pp 241 
ah 2 
d Anná- 
Werle ul 
Bl 

or 

nse L Af ^ 
uL oe 
h filed 24 


afi Ded 


is the 


proceedings: “of “ithe | ‘second, ' respondent ‘ in 


RO:PRS.AD:82/116, dated 8.7.1982; th 


VI: 2 SAU 
e memo > by 


which the ; petitioner was ir informed thathis sérv- 


* ices, were. terminated With. ‘effect: from 


17.7.1982 


that thè termination, didi not amount. 10 Téiréndli- 


ment,. and that, no! iths(anding ‘thé | 


same, “the 


PPa d KU or 


petitioner w was, being giveń retrenchment co mpen- t 

sation which h hev would have: drawn, if the’ termina: 

tion ‘pad amounted to veuenchmeént Landt thidta apay - 

order. for] Rs. 3 982.17, ‘being the three ‘ménths pay 
us oft. qun 

_ and allowances. was being à also attached. rae 

2. The petitioner ) was appointed ‘as ‘ag. Shii off-cuin- 


TGI ie 


Collection: Clerkin the services ofi ther res dent. - 


Lake 


bank on 17:11:1968. On 4.111979, the peti 


bids HET 


s Dily. 
titi ioner 


sought, permission, from, the first res spondent, for 


a J fcr? 


fi iling.: an ‘insolvency petition as] he ‘had in 


wk 


curred 


debts, of Rs. 20,000 at „high rate o of ‘interest, i On, 


t 


As. 4. 1980, ihe ‘petitioner, appears: tó 
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vé been 


HH 


s suspended òn theb basis of the, above Jeitér while he 


MLJ 12 ; di 


po 


iG tM pu 


petition.” "Thé petitioner did à actually: file aii ifisol- 


vélicy, y petition o on 8. 11,1979. Thé charge menic 


of ne ‘Banking’ Regulation’ ‘Act 1949" and ihé ' 


v ur 


Xitiónér Was alleged | fò ave c Gonimiitéd miscont 


f duct ‘involving’ ‘moral; ‘turpitude, 4], P:Nof54 of'979 


filéd by thie pei étitioner, in the court of the Su ibordi- 
ridte Jı Judge ‘ofl Titüchiirà palli Was Said tò have’ bedh « 
withdra iawn o on f 28/7980; and itis, thëréroré, claimed 


that tiie petting was hot'adjud ged’ asta inso: 


vent: aur iO EE GA iO ROBBO bagotte au 


A 
3. The mana erna appearsio have co tiduciéd afi - 


- enquity ¢ on'23" 1981 tid on ‘the Basis ofthe fitid! 


` 


pra 


ings ofthe ‘Thiquity t Officer” a show atise iero 
dated '26.8. fogt was i issued" by: ihé é'Disciplitiary. 
Authority {Chief Marlager,'Coimbat tore) hóldiríg 


; chargés Tand2 proved 2 ‘and p proposing g to iiiposé'a 


F 


cons isolidáted" D EA d 'of'stoppage" ot'incré: 
nen ‘for three ‘years peti dnéntly, The petitioner 
a jars ii ^io fave'stbmilted'a Writteit! ‘Submission - 
on 1.91981 “accepting "guilt and ‘aiso madè oral 
Submission oi oH 19:198 aff id oit 4:9: 1981 itself: Te 
Punishment ‘proposed ” by ‘the’ “Disciplinary 
Authority ^ ‘was ‘Said ‘to have been ifhpósed? On 
839719811 the’ Chief Mana deri revoked! the’ ‘suspen 
79 bcd 

sion order anid reinstated the’ ‘petitioner’ ‘itt sérvice 
the fé die HE WOU i | report fori ‘duty’ ab Pati 

eee 
Vatimalar ‘Branch. Phe | petitioner appears io Have 


joined'on n 3. 1981 and. had’ Been served With the 


deed, 


Ttodtt 


f impugned p iocecdihgs: Agpgricved, (tie above writ 


penuh ‘has been tiled: ' NGINE enin nib, one 
essere 


4-MI MEA-L SoRiaydi; :ledricd turiset for the peti- 
‘tioner, ‘contended’ as follows: (4) The artpugited ; 
‘Order i in SAbStANCE € One bt “punishment Tör 7 a 
misconduct and conséquéntly, thé'sdmé Was passéd 
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o bestruck down and consequently; the order, pur- ` 


without complying with the procedure’ contem- 


plated under paragraph 521 of the Sastry Award 


. and subscquéntly made the subject of Bi- -partite 


Settlement. (b) The provisions containcd in para- ` 
graph 522 ofthe Sastry Award which has before : 


‘part. of. the’ Bi-partite SettlemÉnt is violative of 
Art.14 of the Constitution of India and is liable! to 


- ported to have been passed thereunder alsostood 


'vitiated (c) The provisions contained in Para.522, 


of the Bi-partite settlement-has no application to 
' the case on hand since the quéstion -of loss' 
of confidence involves a misconduct and ‘conse- 
quently, the order amounts to. a puse one in 
character. 
5. Mr.M.R. Narayanaswami, learned Senior Coun- 
sel appearing for the respondents, contended that 
having regard to the history of the Sastry / Award, 
the nature and character of the same and the 
authority under which it has been‘made and the 
manner in which it was subsequently made ‘a 
Bi- -partité Settlement accords to ita statutory force 
. and they are not unilateral rules devised by the 
respondent organisation, Consequently, it is con- 
tended on-behalf of the respondents that the plea’ 
of alleged violation of Art.14 of the Constitution 
. of India has no relevanceand sucha plca cannot be 


- raised against the settlement which had its origin 
-as a judgment of a Tribunal. ‘Thie learned counsel. 


submitted that the impugned order was not made 
by way of any punishment for any alleged miscon- 
duct and the contention that the order was puni- 
tive in character was neither correct nor sustain- 
`-able: It is also contended that the provisions of 
-'Para.522 have been rightly applied to the case of 
"ihe petitioner and if the submissions of the peti- 
.tioner are to be accepted, the vital difference 
between Paras.521 and 522 would be not only 
wiped out, but paragraph 522 would virtually be 
"rendered otiose. The learned counsel submitted 
that whether the order of termiriation should be 
considered tobe one for a misconduct or that the 


order impugned was punitive in character and if - 


` so, whether it is vitiated-on that account are mat- 
ters moreappropriate for being considered before 


the adjudicating authorities under the Industrial. 


"Disputes Act by means of appropriate refererice 


» and that the same cannot be advanced and sought ` 


to bc adjudicated in these proceedings under Art. 226 
- ofthe Constitution of India.‘ a 
6. On behalf of the petitioner, reliance.was placed 
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on the decision in Chandulal v..The Management 
-of Mis,Pan American World Airways, (1985)2 LLJ. 

181 (S.C:), to contend that loss of confidence cast: 
stigma and constitutes miscondüct and conse-' 
quently, the holding of an«enquiry is necessary for - 
terminating the services Of a worker on that ground. | 
Inmy view, though the decision of the Apex Court , 
was concerned with the iermination of services of 
the worker in that case; on the ground of loss of 
confidence, it could be seen having regard'to the 
facts of the said case that the declaration of law in 


Ly 


` the said decision should. be confined to the nature ~ 


of the case under the consideration of the 
Supreme Court. That was a case where iheworker 
was considered to have been indulging in certain 
mal-practices noticed i in paragraph 3 of the judg- 
ment and it was only in that c context when the 
management terminated on the basis of such 


.malpractices but stating the ground of loss. of 


‘confi dénce it was considered to cast stigma onthe- 
workér necessitating an enquiry. before such ter- ` 
mination. In my view, where thebasic materials or 
the relevant facts which were responsible to make 
the employer to cóme toʻa conclusion of loss of 
confidence per se constituted acts of misconduct, 
the employer cannot avoid the conduct of an 
enquiry by. merely using the prétext of loss of 
confidence tò. terminate the services of an 
employee. The case on hand would not be one . 
such as could be seen from the consideration to 
follow hereinafter. .- - 

7. On behalf of the respondents, the decision of 
this Court in Ramiar v! State Bank of India, Ma- 
dras, (1963)2 L.L:J. 304, which was confirmed on 
appeal by à decision of Ramish v. State Bank of- 
India, Madras (1 968) 2L.L.J. 424, wasrelied upon j 


:tocontend that loss of confidence is a matterto be 


understood in the light of the circumstances of 
.each case and that even in a case where an enquiry - 
has been initiated and conclusions have been 
arrived at on the basis of the enquiry yet the 
employer may. either choose to -punish the - 
employee on a finding of misconduct or it may 
choose for what may seem to the authority to be. 
valid reasons to terminate the employment under 
the contract instead, and that the choice ofone of 

- the alternatives cannot be denied to thé manage- 
ment.:On the basis of the said principle; it is, 
contended that loss of confidence and the conse- 
quent termination under paragraph 522 cannot be - 
said to be one for any “misconduct. 
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& The learned Senior Counsel for*the respon- 
"-dents while relying upon Sec.10(i)(b) of the Bank- 

ing Regulations Act, 1949, contended that the 

termination for loss of confidence was fully sup- 

ported by the stipulation contained therein, and 

that Sec.10(i)(b)(i) of the Act, provides that no 
:* Banking Company shall employ or continue the 
employment of any person who is, or at any time 
has been adjudicated insolvent, or has suspended 
paymentor has compounded with his creditors, or 
whois, or has been convicted bya criminal court of 
an offence involving moral turpitude. The learned 
counsel submitted that theaction of the petitioner 
in submitting the application for leave to file an 
insolvency petition, the admissions contained 
therein and the actual petition filed and the con- 
tents thereof themselves constitute sufficient proof 
of“hassuspended payment” and consequently, no 
exception could be taken io the termination on 
account of the loss of confidence for the above 
reason. On behalf of the petitioner, reliance was 
placed on the decision in Chatram Puttappa Sons 
v. Amarchand, A.I.R. 1960 Mys. 267, to contend 
that inability to pay does not amount to suspen- 
sion of payment. The decision will have no appli- 
cation to thecase on hand inasmuch ason the facts 
ofthecase, it is not merely inability to pay that was 
‘on record. Under Sec.6(1)(f) of the Provincial 
Insolvency Act, the very fact that one person seeks 
by filing a petition to be adjudicated as an jnsol- 
vent under the Act constitutes an act of insol- 
vency.-The question as to when a person can be 
said to have ip oars payment” has come up for 
consideration often while considering the scope 
ofSecs.6 and 9 of the Provincia] Insolvency Act. In 
Kishore v. Netherlands Training Society, A.I.R. 1930 
CaL 555, a Division Bench of the Calcutta High 


Court held that where a judgment-debtor brought : 


before the court at the instance of the judgment 
creditors under Sec.55, C.P.C. intimates to the 
. court that He intends to apply for an adjudication 
as an insolvent within one month and asks for an 
order of release, it amounts to giving notice that 
he is about to suspend, payment of debts, thereby 
committing an act of insolvency within the mean- 
ing of Sec.9 of Presidency Towns Insolvency Act. 
Suspension of payment of debts generally and not 
toany particular debt, wassaid to constitute an act 
of insolvency within the meaning of Sec.9. The 
question as to whether the contents of thé notice 
for the action of the debtor constitutes an act of 
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insolvency was always considered to be one of fact 
to be decided in each case in the light of the fact 
produced on the mind of the creditors by such 
notice or action and in a case of an employer vis- 
a-vis an employee it must be considered from the 
point of view of the éffect of action upon the mind 


- of the employer. > 


m a 


9. The filing of an insolvency petition in the pres- 
entcase having thesame principleand causing the 
issue of notice and publication made in the 


- Gazette as wellas service of notice on some of the 


respontlents to the petition would, in my view, 

constitute sufficient basis to substantiate the claim 

of ihe respondent that the petitioner ‘suspended 
ent'within the meaning ofSec.10(1)(b)(i) ©: 


* the Act. Consequently, in my view, de hors any 


other materials on the very admitted conduct and 


. course of action adopted by the petitioner and 


having regard to the stipulation contained in the 
Banking Regulation Act, 1949 referred to supra, 
the termination on account of loss of confidence 
cannot besaid to be one involving any misconduct 
and consequently, the non-compliance with para- 
‘graph 521 of the Bi-partite settlement does not 
vitiate the order of termination. 
10. The plea of violation of Art.14 of the Constitu- 
tion of India and challenge to paragraph 522 of 
the Bi-partite settlement also do not mérit my 
, acceptance. On behalf of the petitioner, reliance 
was placed on the decision in Central Inland Water 
Transport Corporation Limited v. Brojo Nath, (1986)3 
S.C.C. 156: (1986)2 S.C.J. 210: (1986)69 F.J.R. 
171: (1986)3 Comp.L.J. 1: (1986)60 Comp.Case 
797: 1986 Lab.I.C. 1312: A.I.R. 1986S.C. 1571, and 
Spencer and Company Limited v. B.Vajravelu, 
(1989)2 L.W. 53, (Summary of Cases) and it was 
contended that the respondent which is a nation- 
alised bank being "State" within the meaning of 
Art.12 of the Constitution of India is subject to 
Art.14 of the Constitution of India and conse- 


- quently, paragraph 522 which provides for arbi- 


trary termination is liable to be struck down as 
being opposed to public policy and violation of the 
principles of natural justice too. In my view, hav- 
ing regard to the origin of the Sastry Award as a 
judgment ofa tribunal and its adoption through- 
out by means of Bi-partite statutory Settlement the 
principles enunciated in the Cenrral Inland Water 
Transport Corporation Limited v. Brojo Nath, (1986)3 
S.C.C. 156: (1986)2 S.CJ. 210: (1986)69 FJ.R. 
171: (1986)3 Comp.L.J. 1: (1986)60 Comp.Case 
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AS. Nos, 710 ot 1981 and uus of 1983 
" Ath October, 1991. 
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M.Lakshmiainmal arid othcis ` 
y k 
KT, T. ‘Ramalingain Chettiar and another 

wie te e © Respondents. 


-Appellants 


Tamil bon Hi mu Religious and Charitable 
Endowments Act (XXI of 1959), Sec.6(20) - Temple’ 
- : Définition - Private’ or Public’ - Temple is pre- 
sumed to be public . Burden of proving itto be private 
is on person claiming into to be so. 
It may be noted that in South, India excepting 
Malabar, it is well established now by court deci- 
: sions that the ` présuniption is that a temple is a 
public one and whoever, claims the temple to bea 
private, one hé must have to prove it  /Para8] 
Cases ‘referred to: ! 
Koman Nair v. Achutha. Nair, AL R 1934 P.C. 
230: 67 M.L.J. 788: I LR 58 Mad. 91; Sri Chidam- 
baréswara Sivagami Ambigai Temple v. The Com- 
missioner H.R. & C.E., (1966)1 M.LJ. 109: ALR. 
1966 Mad. 99: LL.R (1965)2 Mad. 404; Sound- 
harathammal v. The, Thirüchirapalli Mahasuruli 
Alaya Bakthargal Madya Sangam, (1977)1 M.LJ. 
125; E. Subbiah Pillai; y. The Cómmissioner H.R. & 
C.E., Madras, 77 LW 04; Subramania Aiyar v. 


-Pujari Lakshmana. Goundan, A.l. R. 1920 Mad. 42: | 


1919 M.W.N. 899; Thanumalaya Perumal Mudaliar 
v. The Commissioner H. R.& C.E. Madras, (1975)2 
M.L.J. 310; The. Executive Officer, Arulmigu Ran- 
ganathaswami Davasthanam, Srirangam v. His 
Holiness’ Srivan’ "Satagopa 'SH Vedantha Desika 
Yathindra, Maha  Desigan, (1989)2 M.LJ. 54. 
“W.C. Thiruvengadam,, for Appéllants. 
P.M.Bhaskaran, Assistant Government Pleader 
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and T.Srinivasaraghavan, for Respondent.’ M 
The Court delivered the following . j 
JUDGMENT-- These two appcais atise out of 
one common judgment rendered by the Subordi- 
nate Judge of Ramanathapuram in Madurai, in 
O.S.No.65 of 1969 and’ O.S.No.124 of 1969. 
O.S.No.65 of 1969 was decreed, while OS.No.124 . 
of 1969 was dismissed. As against the decree in 
O.S.No.65 of 1969 A.S.No.710 of 1981 has been 
filed and as against the decree passed in O.S.No.124 
of 1969 A S.No.828 of 1983 has been filed. OSNa65 
of 1969 was filed by one KT: T-Ramálingam Chet- 
tiar against Muthuramalingam Pillai and seven 
others, the eighth defendant being the Commis- 


2 sioner, Hindu Religious and Charitable Endow- . 


menis, Madras, while O.S.No.124 of 1959 was 
filed by the said Mutharamalingam Pillai and six ' 
others against the said K TT Ramalingam Chet- 
tiar, the plaintiffin O.S.No.65 of 1969and that suit 
was filed for recovery of possession and for dam-. 
ages. Both the appeals can be disposed of in one 
common judgment. In both the suits the case of 
the respective parties is the same. For conven- 
iericesake, as the trial Judge has done, the plaintiff 
in O.S.No.65 of 1969 will be hereafter referred to 
as plaintiff and the defendants i in a that suit as the 
defendants. 

2. Now the case of the plaintiffin brief is that, the 
suit temple which is known as Pazhikkznjia Vimay- 
agar temple at Sivakasi is a public temple. It was 
founded by Ayira Vysya Kasukara Chettiars com- 
munity. It was managed and administered by the 
plaintiff and their predecessors. The defendants 


` and their predecessors were only Poosaries in the 


temple and they had nothing to do with the own- 
ership of the temple. The defendants filed an 
application before the Deputy Commissioner, 
Hindu_Religious and Charitable Endowment 
Department for declaration that thesuit temple is 
a private temple and thatwas ordered. The appeal 
preferred before the Commissioner was dismissed, 
The plaintiff filed statutory suit under Sec. 70 of 
the Hindu Religious and Charitable Endowments 
Act for setting aside that order and to declare the 
Suit temple as a public temple. ` l 

\3: The defendants contended that it is a privaic 


i temple belonging to the family of the defendants. 


They also contended that the suit temple was 
constructed by their ancestors-Muthulinga Othuvar - 
in his own land and the idol was consecrated as a 
family deity. The defendants and their ancestors — 
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have been in possession and management ofthe 9. As against this the learned counsel for the 
tempie throughout and they are not mere Othuvais. — defendantsciteda decision of this Court in Sound- 
4 Cnconsideration ofthe evidenceadduced in the ` harathammal v. The Thiruchirapalli Mahasuruli 
case thé trial court held by its judgment dated Alaya Bakthargal Madya Sangam, (1977)1 M.L.J. 
30.11.1971 that ihesuittempleisaprivatetemple. .125, wherein, while. considering . whether `a 
Accordingly it decreed the suit O S.No.124 of  Samathi is a public place of worship or private ' 
1969 filed by the defendantsand dismissed thesuit place of worship itisstated that before a temple or 
O.S.No.65 of 1969 filed by the plaintiff: ' shrine or other holy place can be accepted and 
5. The matter was taken on appeal to this Court recognised as a place of public religious worship 
and in that appeal, observing that the trial court ` there must be evidence of dedication of the same 
has not considered properly some ofthe relevant - for the benefit of the Hindu Community or a 
evidence in the caseset aside the saidjudgmentof section thereof. This being single Judge decision 
the trial court and remitted it back to the.trial -and the controversy is with regard to a Samathi 
court for fresh disposal. Se, and riot a temple this decision will not help the 
6. The trial court by its judgment dated 29.11.1980 — plaintiff. i n 

in reversal of its earlier judgment, held that the ^ 10. One important thing that hasto be borne in 
. Suit temple is a public temple as pleaded by the mind is that admittedly the temple has been built 
plaintiff and nola private temple ascontendedby ina poramboke land. If the builder of the temple 
the defendants. Accordingly it decreed the suit wanted it t0 be a private onc it is unlikely that he 
QSNo65 of 1969 and dismissed thesuitO.SNo124 would have built it in a poramboke land. There- 
of 1969. As against this, now the defendants have _ fore the fact that the building is in a poramboke 
filed these iwo appeals. 2 land gives an indication that quite possibly the 
7. Mr W.C-Thiruvengadam, learned counsel ap- builder wanted to dedicate the temple to the public. 
pearing for theappellants-defendants wonld con- — 11. Mr.Thiruvengadam would however rely on a 
tend that the finding of the trial court is quite decision in E.Subbiah Pillai and another v. The 
contrary to the evidence in thecase. He would lay Commissioner HR. & CE. (Admn.) Dept. 
muchstress on Ex 82 filed by the defendants. This Madras, 77 L.W. 94, wherein it has been held that 


isa photo ofa Silasasanam of the year 1669. As per 
thesaid Silasasanam the temple has been built by 
Muthusamy Othuvar, the ancestor of the appel- 


& It is not in dispute that there is such a Silasas- - 


anam in the temple. But however it is argued for 
the plainiifis that even if this Silasasanam is a 
genuine one that alone will not prove that the 


onlybecause the temple is situated on a Natham it 
cannot be called a public temple. There is vast 
difference between Natham and a poramboke land. 
In that case the temple was built not only adjacent 
to the plaintiffs" house but the plaintiffs had access 
and entrance to the temple directly from their 
house. Farther in our case too just for the reason 
the templeis built on a poramboke land we do not 


templeisa privateone. Nodoubtthis Silasasanam hold that itis a public temple, but, as Stated above, 
‘would show thai thé temple has been built by this is a strong circumstance probabilising that it 
Muthusamy Othuvar, but the question is whether could be the intention of the builder that the 
. he intended it to be a private temple of public temple was to be a public temple. -~ 
temple. In this connection it maybe noted thatin 12- Then even if at the time of building of the 
South India excepting Malabar, it is well estab- - temple the builder had no intention that the public 
(lished now by court decisions that the presump- — should worship there, itcould bethatinthecourse 
| tion is thai a temple is a public one and whoever of time the temple had become a public one by 
claimshhetempleiobeaprivateonehemusthave — uninterrupted user by the Public. Ina Full Bench . 


|to proveit. It has beenso held by the Privy Council 


in Koman Nair v. Achuthan Nair, ALR. 1934 P.C. 


230: 67 M.LJ. 788: LLR. 58 Mad. 91, and by a 
Division Bench of this Court in Sri Chidambares- 


wara Sivagami Ambigai Temple v. The Commis 


sioner ILR. & CE, Madras, (1966)1 M.L.J. 109: 
ALR 1966 Mad. 99: LLR. (1965)2 Mad. 404. 


temple had been dedicated to the public. 


decision in Sübramania Aiyar and others v. Pujari - 
Lakshmana Goundan and another, ALR. 1920 
Mad.42: 1919 M.W.N. 899, a temple built on a 
private land and exclusively managed by the founder — 
and his family, was by inference from the acts of 
the founder and his family members, held that the 


a 


` - 


s H 


by oe Marha any DN on 11.1.1965. Thetein 


$& iir f: en ` i S aM E kot By ELSE 
ERR 45 
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"Lakshmiammal v, Ramalingam Chettiar (Bellis I) ae 
_. additionally granted to the deity bysome strang- .. 


nj : 
13. Then next docament the appellants would rely- 
on is Ex 832 which is called Cadjan leaves written 
"or the character of the institution from à pri- 
gc Sad Se ,' ,vateonetoapüblicone" `,- 


E Ed 


pm NC Mv " a Os aisi a Båt in the instant case there js no question of ai 


“Strangers granting anything to the deity but it is 
_the Government that has. granted the manibam. 
Therefore the said decision would not help the 

. -defendants. I agfee with the trial court that the 
grantofmaniam bythe Government isoneofthe 
g . Strong circumstances that would: Bo to show that 
From this iti is ‘argued that: as ‘per Ex832 the suit -~ thé suit temple could be a public one. 


parci Gan. Pies: perag Oasys exis 
. prods crema yia sque) Goog 
re ee S : 


I 
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„< ETS cannot alier the nature of the initial grant., 


temple has beer established- by.the.abovesaid . 17. Sivakasi Municipality also has treated the suit e 


. Müthusamy Othuvar. That-may be so; but this" templeasa public temple inasmuchas it is not in 


7 document does not show that the temple was a - - dispute that it has exempted the suit temple from 


“private temple. It reads that the writer had been - 


payment of-tax. As per Ex A-20 the municipality 
doing pooja and service to the deity- © — -— 


` 14. The next evidence fof theappellantsisthéoral — the owner of the property bas been described as 


: testimony of first defendantas D.W.1, and D. Ws2- Pazhikkanjia Vinayagar. temple, and Ex B-21 isa 
‘and 3. The evidence of first defendant (D.W.i) is . ;; receipt for payment oftaxfor the propertiesofthe ` 


an interested one. Therefore the only evidence temple’ and there too the owner has -been 
thatcan besaid tobeindependent isofD.Ws2and -described as Pazhikkanijia Vinayagar temple. - 

3 who would say that ike oa eat Sar 18. Ex A-1 to A-9are statements recorded by the 
the temple. -> a 
15. As against: this on, the side of the plaintiff, _ temple, given by the residents of Sivakasi and 
Mr.T-RSrinivasaraghavan, learned counsel forthe some of them are of 1896 and the others are of 
réspondent-plaintiff would submit that tthedefen- _1897. A reading of these documents would show 
dants’ family had been the poosaries ofthe temple, 
and they were not the owners. In Support of their in the templeze- Muthusamy Othuvar stating that 


' case the plaintiff would first rely on a grant of he was not properly doing poojas and was mjsus- E 
-ingthefandsofthetempleproperttes. Therein the - 


maniam ` Ex A-14, dated 9.10.1929 by the Gov-- 
ernment of Rs.5 and annas 4 only forthe purpose . residents "have stated clearly that the temple had 


of pooja: This grant is in favour ofthe templeand. been built by the people of Chettiar community : 
~ notin favourof any, individual, noto speakofany and now Muthusamy Othuvar was doing din 


mitted by the plaintiff that: the Government 


: believed the temple to pee or treated itas a public. dispute and these being ancient documents they 


temple. - have great evidentiary value. : 


16. However it is argued o on à the side of the defen- ` 


_ damis that only because the Government has granted - -the Tahsildar upon a complaint made by one 
maniam: it cannot be said to be a public temple - Arinachalam Chettiar against Muthusamy Othuvar 
- ip connection with the temple properties, and im. 


Revenue Inspector in connection with the said 


_ that the residents have complained about the poosari. - A 


. The genuineness š of these documents is not im. 


19. Ex B-H is ari order dated 31.8.1890 issued by i 


since there is nothing preventing the Goverment .. 
granting maniam toa private templealso. Inthis ` 


. connection. the learned counsel would rely « ona. 


Division Bench ruling of this Court in Thanuma 
laya Perumal Mudaliar and others v. The Commis- 


- sioner HR. & C.E. (Admn) ) Department, Madras - 


and others, er 2M ES: 310 whereini it isstated - 

that, |. > * á 
_“The fact that at one particular point. of time: 
a small extent of two acres’ and a was 


€T m Pre gs 


that omder :the Tahsildar has stated that it 
appeared that Muthusamy Othuvar had not 


- appropriated to himselfany of the temple propèr- 


„fies and therefore the oomplaint need nót be pursued 
` further. This is an indication that it did notappear 


then‘ that Pista Odmar darmed the suit "nu 


- temple as his farhily temple: : ; 
: 20. Ex-A-26 is a. ‘registration copy of a mortgage 


decenti byuue Nora Acid otha : 


++ 


has levied tax on the properties of the templeand H 


M 


/ ; “ E RLA d = A " - b 


^ favour of ‘one Vadiyel Nadar on mim Therein 
"_the boundary of the property mortgaged has been 
Stated as. “oneee Qaa" rgaras icem: $ Gaal - 
mios e Spicy i 
Iris not in dispute that this temple 1 mentioned as" 
the boundary is the Suit temple. 1 Therefore as, sper’. 
“the mo 1 mortgage decd Ex A-26 which is also as early - 
asof the year 1874 the suit temple has beensiated 
10 be belonging to the Cheitiars. . : V aua TEL 
21. Ex B-S, dated, 287.1917 is à partition deed ` 
among, tbe then- members. of the "defendants 





‘been made: as ibcir prtvaie property. This oniy 
, Shawsthataccording to the members of thedefen- 
dants’. family then. the, temple was not a-private 
property belonging to their family. nns 
22.Ex AT isa registered copy, ofsale deed dated 
6.1.1919 executed by Mariappa ] Pillai in favour of, 
one Anaiappa Pillai for Rs.600. Itis asale deed by.’ 
onc of (Re secre oL nea Thereinhe . 
i SgyensomSam - _ Seirencs 
pu. - “Caachi - rn d 
So the defendants" ancestor has becn described as 
one who did service in the temple. To this effect is 
| Ex A- 12 also which i is a cancellation deed cancel- 


. ling Er A-11. Jr ‘really the: said. defendant's. ances- Ż7-Jt is next argued by: the, learned counsel forthe `~ 


torwas the owner of the templehev would not have 
been described asa ‘panividaidhar.. This descrip- 
üo ar’ is incompatible with the temple 
being : a private one c belonging? tc me enn 
ZA EXA- 1552 copy of the petition piven by the.X- 
first defendant to the Sivakasi Municipal Com- 
missioncron22 7. 1937. Therein,as pointéd out by 
the trial court, the first defendant has called him- ` 
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Y 
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. 
7 « 


id 
notto the family of the defendants. In My. view; in.” ^ 
the face. ofi this document | Ex. A- 15, itis.not at all 
` open; to The, defendants. to, Taise.a, , pica. thatthe 
. Suit temple i isa private teimple and n not a a, public 
 templé- a 

24:The first defendant: hhimstifas D: W:bhas-cáte- 
'gorically admitted that people of all communities 


goto thetemple: He would lalsosay. that heused t to 


. do pooja daily:two, times andihere will be.poojas - 


“on festival days; : and. there will be, pooja,on the 
Vining | Chadhurthi pin, the face of this 


untrue 4. Sent unie Tor 2aub in mua. 

. 25. Thé plaintiff besides; "himself as, P.W] ljhas: 
examined P.Ws.2109. All of them, have uniformly 
. deposed that thesuit templeisay public, templeand . 
_the public got there eandworship} without any inter- 
ruption; and .no. permission. to. worship: inthe 
temple is needed for anybody. This. evidence, of 
‘-P.Ws: has- not bcen,seriously;challenged dn; she 
Cross examination, j. qo: infir mxidsoe oge t 

26. Considering the circumstances discussed above, 
Tam.clearly of the view, that the suit, temple i isa 


publictemplea and not a. private temple: as decided : 


by. the trial court- du higi "wt "s iei (a. WIM O ONE 


"appellants-defendanis | that in the plaintiff's s suit. 


Le; O.S.No.65; of 1969; eighth) defendant ; is, the ) 


Commissioner; Hindu Religious and, Charitable 
--Endowments, Madras and to:himino notice under 
Sec.80, CPC has beemgiven a and. for, this reason 
the suit is incompetent and i is, liable. to, be. dis- 


missed. In this connection; the learned : ‘counsel 


cited æ ‘Division Bench decision of this, Court i in 
The Executive 2 Officer. Arulmigu "Ranganathaswami 


seifas “Huqdar' of the suit temple. Huqdar means Devasthanam, Srirangam v. His Holiness. Srivan 


. Manager, andthe suit temple -has not been 
referred toas : the private temple ofthedefendants’ 

family. This Ex A-15 is a copy of petition sent.by | 
: the first acieniant complaining against. his uncle 


" temple. properties. : Therein, lie has Clearly, men-, 


toned that the ‘one. properties : are apie 
: properties (_ | sau occ '.), and 
that himself or Shanmugham Pillai has no right 
whatsoever in it. In one place in it hé calls himself - 


as the Inamdar of the temple. These recitals con- - 


Clusively, by way of admission, prove. that the suit ' 
empleandi its properties] belongto! the publicand 


Satagopa Sn. < t edantha, Desika -Yathindra. Maha 
Desigan, (1 989)2 ; MI M4. “But in the very same , 
judgment in paragraph 1 33ithas been clearly held: 
that the point, Jegarding i notice, under. ma C. P.C 


‘against “whom the suit ist filed and. not by: a ‘third 
party- Therefore thiS,contention,, of Jhegearned. 


ripis 


counsel has no merit. ys, sa ease Lu 
28. The result is; both the appealsare liable to be 
dismissed. I order accordingly.: dnboth theappeals " 
` the piano shall pay costs to the responde 


mS Le Bin East STO tg jgnrioulo: 


BS. ie cb aah waT lo Appeals d dismissed. ` 
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IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


` Present:- Venkataswami and Abdul Hadi, JJ. 


Dr. Alexander Educational Foundation v. University of Pondicherry (Abdul Hadi, J.) 
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(C) Pondicherry University Act (LIII of 1985), 
Sec.13(3) - Expression - ‘Any matter’ - Scope of - 


' Whether includes non-renewal. of affiliation or 


W.P.Nos.7725 and 7726 of 1991 W.M.P.No.17947 - 


of 1991 9th October, 1991. 
Dr.Alexander Educational Foundation, Tamba- 
ram ‘ ...Petitioner 
V. 

University of Pondicherry, represented by Regis- 
trar, Pondicherry and another 


(A) Pondicherry University First- Ordinance, 
Chapter VIII, Rule 5(4) - Provisional affiliation 
given by university to a private educational institu- 
tion to start B.Pharm. Course, B.Sc. Nutrition Course 
and B.Sc. M.L.T. Course - University seeking to 
withdraw the provisional affiliation on basis of in- 
spection report.of a committee - Copy of Inspection 
report, if to be furnished to the institution before 
passing orders. 
Rule 5(4) of Chapter VII of the First Ordinance 
relates to inspection done pursuant to an applica- 
tion by the institute for permanentaffiliation to a 
course, which might be granted after provisional 
affiliation was granted for three academicyears. In 
that context only the said rule 5(4) says that the 
report of the Inspection Committee shall not be 
communicated to the institution, but shall be 
regarded as a confidential document until it has 
first been considered by the University. But, the 
_ present case is an inspection to see whether the 
conditions of provisional affiliation were com- 
plied with by the petitioner. Institution and whether 
the provisional affiliation could be renewed or the 
institute should be de-affiliated, as the case may. 
be. Thesaid Rule 5(4) would not apply to this case. 
So, the copy of the report should have generally 
been given to the petitioner along with the show 
cause notices. [Para 15] 
(B) Constitution of India (1950), Art.226 - Petition 
under - Disputed questions of fact if cán be gone into. 
The factual averments in the petitioner’s affida- 
vits having been disputed in the counter affidavits 
of the Ist respondent, the court cannot go into 
those questions of facts in the present jurisdiction 
under Art.226 of the Constitution of India. 


‘Para 16 
MLJ 13 L 


...Respondents. . 


de-affiliation. ` d 

The term “any matter" used in Sec.13(3) is wide 
enough to include non-renewal of affiliation or 
de-affiliation. In such a case, the Vice-Chancellor 
can exercise the authority of the Executive Coun- 
cil provided under Statute 32(5). The second proviso 
ofSec.13(3) cannot limit thescope or ambit ofthe 
wide expression ‘any matter’ used in the main part 
of Sec.13(3). [Para 18] 
Case referred to: ; 

The University of Mysore and another v. C.D.Govinda 
Rao and another, A.I.R. 1965 S.C. 491. 

Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the respective affidavits filed there- 
with, the High Court will be pleased to issue writs 
ofcertiorarified mandamus, calling for the records 
of the 1st respondent in its order dated 10.5.1991 
bearing PU/ACQ-3/P7T/90/3936 and quash the 
sameand direct the respondents to continue affili- 
ation for B.Sc. (Medical Lab Technology) and 
B.Sc. (Nutrition) (in W.P.No.7726 of 1991) (Prayer 
amended as per order of court dated 12.8.1991 in 
W.M.P.No.13173 of 1991), and order dated 
19.8.1991 bearing No.PU/ACQ/3/PIT/91 and quash 


_ the same and direct the respondents to continues. 


the affiliation as already ordered in W.A.No.1110° 
of 1988 for B.Pharm. course to the petitioner’s 
institution (In W.P.No.7725 of 1991 (prayer 
amended as per order of court dated 9.10.1991 and 
made in W.M.P.No.17947 of 1991. etc. 

Kapil Sibal Senior counsel for P.S.Raman, 
P.R.Raman and KS. Viswanathan for Petitioner. 
P.D.Dinakar, for Respondent No.1. 

KS.Ahamed, Government Pleader (Pondicherry), 
for Respondent No.2. 

The Order of the Court was made by : 
Abdul Hadi, J.:- These two writ petitions are by 
Dr:Alexander Educational Foundation, Tamba- 
ram, against the Pondicherry University and the 
Government of Pondicherry. 

2. The abovesaid foundation runs an educational 
institution by name “Pant Institute of Technol- 
ogy" from the year 1987. The 1st respondent- 
university granted to the said institution provi- 
sional affiliation to start B.Pharm. course, B.Sc. 
Nutrition course and B.Sc. (M.L.T.) course in 
1987. On 9.4.1991, the 1st respondent- university 
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sent two impugned show cause notices under Statute 
32(5) of the Pondicherry University Act, 1985, 
one in respect of B.Pharm course and the other in 
respect of the two B.Sc. courses. With reference to 
B.Pharm course, the notice stated, that the 


petitioner was given an. opportunity to defend > 


itselfas to why thesaid B.Pharm course should not 
be de-affiliated from the academic year 1991-92 
onwards. With reference to the other two B.Sc. 
course also, the notice stated that the petitioner 
was given an opportunity to defend itselfas to "why 
the provisional affiliation granted should not be 
withdrawn from the academic -year 1991-92 
onwards. W.P.No.7725 of 1991 has been filed for 


the issuance of certiorarified mandamus to quash. 


the above said show cause notice relating to B.Pharm 
course and direct the 1st respondent not to inter- 
fere with the affiliation already granted for six 
years with regard to B.Pharm course. This provi- 
sional affiliation’ for 6 years was granted on 
21.11.1988 by the 1st respondent-university pur- 
suant to the order of this Court dated 27.10.1988 
in W.A.No.1110 of 1988, about which further 
details are given in paragraph 5 below. W.P.No.7726 


of 1991 has been filed praying for issuance ofa writ | 


Of certiorarified mandamus to quash the said show 
cause notice relating to the said B.Sc. course and 
"direct the 1st respondent to continue the affili- 
ation for the said courses without any further 
interference. | 

3. In the stay petitions filed in the.above writ 


petitions, on 14.5.1991, this Court ordered that 


“further proceedings may go on in the matter, but 
final orders passed should not be given effect to 
until further orders of this Court". While so, two 
final orders have been passed by the Vice-Chan- 
. cellorofthe 1st respondent-university under Stat- 
ute 13(3) ofthe Pondicherry University Act, 1985, 
. pursuant to the above referred to two show cause 
notices. One order is dated 10.5.1991 relating to 
the above said B.Sc. courses, stating that the Vice 
Chancellor-decides not to renew the provisional 
affiliation in respect of the above said B.Sc. courses 
in the Pant Institute of Technology from the aca- 
demic year 1991-92 onwards. The other order is 
dated 19.8.1991 and it states that the Vice Chan- 
cellor decides to de-affiliate the abovesaid B.Pharm. 
. course in the Pant Institute of Technology from 
the academic year 1991-92 onwards. - 
4. Since the said final orders have been passed, the 
writ petitioner has filed W.M.P.No.13173 of D. 


t 
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1991 in W.P.No.7725 of 1991. W.M.P.No.13173 of 
1991 seeks to substitute the prayer in the writ 
petition for quashing the abovesaid final order 
dated 10.5.1991 and directing the 1st respondent 


to continue the affiliation for the abovesaid B.Sc.- 


courses. This writ miscellaneous: petition was 
ordered as prayed for, on 12.8.1991. W.M.P.No. 
17947 of 1991 is for quashing the abovesaid final 
order dated 19.8.1991 and dirécting the 1st 


.. respondent to continue the affiliation as already 


Pa 


ordered in W.A.No.1110 of 1988 for the B.Pharm © 


course to the petitiorier’s institution. Though this 
petition has not already. been disposed of, it is 


obvious that this writ miscellaneous petition has . 


also to be ordered, just as the abovesaid W.M.P.No. 


13173 of 1991. Accordingly, W.M.P.No. 17947 of: 


1991 is also hereby ordered as prayed for. 

5 The above referred to W.A.No.1110 of 1988 is 
the writ appeal filed by the petitioner herein against 
the order dated 8.8.1988 in W.M.P.No.11323 of 
1988 in W.P.No.7798 of 1988 on the file of this 
Court. The said W.P.No.7798 of 1988 was also 
filed by the petitioner herein praying for a direc- 
tion to the 1st respondent-university to continue 
the affiliation for the abovesaid B.Pharm and B.Sc. 
courses. The abovesaid W.P.No.7798 of 1988 was 


filed in the following circumstances:- Originally. 


the provisional affiliation referred to in para 2 


above was granted only for one year. The said . 


grant was communicated to the petitioner by let- 


ter dated 30.7.1987 in respect of B.Pharm and 
B.Sc. Nutrition courses and by letter dated 


27.10.1987 in respect of B.Sc. (M.L.T.) course. 


The said grant was also subject to the condition 
that the petitioner. agreed to fulfil all the condi- 
tions laid down by the Inspection Commission, 


* based on whose report, the said grant was made: 


But, on the ground the said conditibns were not 
complied with, after show cause notice and per- 
sonal hearing, the 1st respondent-university, by its 


letter dated 25.2.1988; informed the petitioner. ` 


that the provisional affiliation for B.Sc. Nutrition 
and M.L.T. courses, automatically ceased since it 
was granted only for one year. A similar letter 
dated 2.7.1988 was also sent to the petitioner with 
reference to B.Pharm course also: So, the peti- 
tioner filed the aboye W.P.No. 7798 of 1988 and it 
is said to be pending. 


6. In the abovesaid writ petition, the abovesaid . 


W.M.P.No. 11323 of 1988 EE IE: an interim: 


X 


` 
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direction, directing the 1st respondent to permit 
the petitioner to admit students for the abovesaid 
B.Pharm and B.Sc. courses pending disposal of 
theabovesaid W.P.No.7798 of 1988. The said writ 
. miscellaneous petition was dismissed and against 
the dismissal, the above said writ appeal was filed. 
In the said writ appeal, by order dated 27.10.1988, 
the Ist respondent was directed to accord provi- 
sionalaffiliation fora period ofsix years in respect 
of B.Pharm course alone, commencing from the 


academic year 1988-89, subject to the condition _ 


thatthepetitionershouldcreatean endowment to 
the tune of Rs.15,00,000 within a period of five 


years in five specified yearly instalments. Admit- ` 


tedly, the said condition of creating the endow- 
ment is being fulfilled in terms of the abovesaid 
order. The abovesaid affiliation for six years also 


hadbeen granted as stated above on 21.11.1988. It 


may also be stated here that by order dated 12.8.1991 
in W.M.P.No.9235 of 1991 in, W.A.No.1110 of 
1988, it has also been clarified that the abovesaid 
order dated 27.10.1988 does not bar the Ist 
respondent-university to take appropriate action 
against the petitioner in accordance with law. It 
may also be stated that the Ist respondent has also 
granted to the petitioner affiliation to the above 
said B.Sc. course also once again for 1989-90, after 
another inspection commission and recommended 
such affiliation. ' 

7. However, since the abovesaid show cause 
notices dated 9,4.1991 have been issued, these two 
writ petitions W.P.Nos.7725 and 7726 of 1991 
have been filed by the petitioner and since subse- 
quently the abovesaid final orders dated 10.5.1991 
and 19.8.1991 have been passed, the above 
referred to substitution of prayer in the respective 
two writ petitions, have been sought for and have 
. also been granted as stated above. 

8. Now, apart from the original common affidavit 


filed in support of both the present writ petitions: 


and the separate counter affidavits filed by the 1st 
respondent in the respective two writ petitions, 
the 1st respondent has also filed two additional 
counter affidavits dated 21.8.1991, onein W.P.No. 


7725 of 1991 and another in W.P.No.7726 of 1991, | 


and on behalf of the petitioner, an affidavit dated 
25.8.1991 styled as "Common counter affidavit" 
was also filed. Further, subsequently on behalf of 
the petitioner, acommon supplementary affidavit 
dated 4.9.1991 has been filed. Thereafter a com- 
mon counter affidavit dated 8.9.1991 was also filed 


‘on behalf of the 1st respondent. : 


9. Though the averments and counter averments 
are so voluminous, we think, the following brief 
statement of some further material facts, as borne 
out by the abovesaid affidavits and relevant docu- 


. ments; which are gefmane to the arguments made 


by both the counsel, and to the discussion that 


` follows, is sufficient. The abovesaid show cause, 
notices of9.4.1991 were preceded byan inspection . 


commission appointed by the 1st respondent- 


university on 25.3.1991. To this inspection, the 1st 


respondent gave notice to the petitioner by its . © 


letter dated 12.3.1991, to which, the petitioner 
replied by its letter dated 16.3.1991. In the said 


‘reply, though the petitioner expresses that the - 


staff and students are busy preparing for the final 
examination to be held a week thereafter and that 
it failed to understand the necessary purpose of 
the inspection, it however states finally “We would 
welcome the Inspection Committee and show them 
of our facilities but it is only our expression of an 
apprehension that this Inspection Committee 


should not bea weapon of harassment.” However, , 
: on 23.3.1991, the petitioner sent a telegram stat- 


ing “regarding sudden inspection of Pant Institute 
of Technology as usual goondas appeared at the 
institution and broken the cafeteria and threat- 
ened to burn the institution by local vandals... 
Institution closed temporarily till law and order 
improves....... Inspection may be taken up later”. 
(underline is ours). This telegram has reached the 
1strespondent only at 10.30 a.m. on 25.3.1991, the 
dateof inspection. But, however, since the Inspec- 


..tion Commission had already arrived at the peti- 


tioner-institution on 25.3.1991, it went on with 
the inspection, though no responsible person on 


. behalf of the petitioner was present there to give 
. them the necessary information, etc. The inspec- 


tion report submitted by the Commission strongly 
recommends that the provisional affiliation for 
B.Sc. courses be not renewed from 1991-92, and 
that with reference to B.Pharm course, there may 
be de-affiliation from the said year. Based on the 
said report, the abovesaid show cause notices were 
issued, though a copy of the said report was not 
furnished to the petitioner. In the abovesaid show 
cause notice with reference to B.Sc. courses, inter 
alia, it is stated as follows: 

“The Commission have given a formal recom- 

mendation that the provisional affiliation for 

B.Sc.(M.L.T.) and B.Sc. (Nutrition) courses 


r 
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be not renewed on the ground of th deficien- 
cies and violations as briefly mentioned 
below:- 
(i): Except two class rooms, the rest are all 
housed only in temporary sheds; 
(ii) The laboratories are inadequate for the 
sanctioned strength of different courses, and 
while there should be at least 6 well equipped 
labs, the number of labs available in the Insti- 
tute is totally inadequate. Further the same 
. labs, are being utilised for the students 
enrolled in Community Polytechnic housed in 
the same building for Diploma in Pharmacy 
and certificate course in Radiology and thereby 
making it almost impossible to conduct the 
practical courses as per time-table. Further, 
the labs do not have space to conduct practi- 


cals for the sanctioned strength at any given ' 


time. 
(iii) No hostel facilities. Students are accom- 
modated in rented buildings far away from the 
College campus and haye to walk à long dis- 
tance for all their meals in the Institute Can- 
teen. 
- (iv) The Institute Canteen is in a dilapidated 
condition; 
(v) No play ground; 
(vi) With regard to the teaching staff available 
in the Institute, the list of books available in 
the Library and particulars of equipments, the 
: Commission was not in a position to report as 
. necessary information was not made available 
by the Institute. However, the commission noted 
that students present on the spot complained 
that there was no permanent Príncipal and 


sufficiently qualified teachers in different major, 


. Subjects, that they have paid heavy capitation 

- fees,and that all the financial transactions are 

maintained in Tambaram which is outside the 

jurisdiction of this University causing great 
inconvenience to the students and parents. 

_ 4. In view of the above grave inadequate and 
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` gross lack of teaching, physical and laboratory ' 


facilities the inspection Commissiòn has 
“strongly recommended” that provisional 
affiliation for B.Sc. (M.L.T.) and B.Sc. (Nutri- 
tion) courses be not renewed from the aca- 
demic year 1991-92. 

5. As provided in the Statute 32(5) of the Pon- 
dicherry University Act, you are given an 
Opportunity to defend yourself as to why the 
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provisional affiliation of B.Sc. (M.L.T.) and 
B.Sc. (Nutrition) courses not be withdrawn 


from the academic year 1991-92 onwards. Your |. 


explanation will be placed before the Execu- 
tive Council of this University”. : 
Likewise, in the other show cause notice relating E 


to B.Pharm course, almost the abovesaid same - 


allegations are. mentioned with one additional 
deficiency or violation as follows: 
“While the Pharmacy College must possess at 
least 10 acres of land, (as per the affiliation. 
condition) the land available for the use of the 
Institute appears to be less than 5 acres and 
even this is not in the name of the Institute or 
Society but in the name of private individuals 
which is highly objectionable." 
10. To these two show cause notices, the peti- 
tioner replied by two letters both dated 21.4.1991,  . 
though the one relating to B.Sc. courses was ' 
addressed to the Vice Chancellor of the Univer- 
sity, the other relating to the B.Pharm course was 
addressed to-the Deputy Registrar of the Univer- 
sity. In the former reply, without specifically 
adverting to any of the abovesaid deficiencies and 
violations pointed out in the relevant show cause 
notices, the petitioner, aftermentioning about the 
previous, Inspection Committee’s report, only stated 
generally thus: 
“The institution is being run with good stan- 
dard by competent teachers without any com- 
. plaint from any quarters and is sending peri- 
odical reports to the University regarding its 
staff position and the academic matters..... The 
management is willing to comply with any 
additional infrastructural facilities as may be 
pointed out by the University.” 
Then, in the other reply, in relation to B.Pharm 
course, it is stated that in view of the abovesaid 
order dated 27.10.1988 in W.A.No.1110 of 1988, 
“the University of Pondicherry has nojurisdiction ' 
to send another inspection committee to inspect 
the Pant Institute of Technology......In terms of 
the judgment you are entitled to verify only as to 
whether the management has remitted the 
endowment amounts as stipulated by the High 
Court and without petting any permission for 
sending another inspection committee, from the 
Honcurable High Court, Madras, the University 
has no jurisdiction to do the same and conse- 
quently no reply need be sent by the management 
foryour notice issued under reference cited above. 
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The issuance of the above notice is an act of 
Contempt of Court”. In this reply, there is no 
denial at all regarding the specific allegations 
made against show cause notice Further, in nei- 
ther of the said replies, there is any complaint that 


copy of the inspection report was not given to the- 


petitioner and by reason of that, they could not 
make their full representations. 
11. However, as already stated, on 10.5.1991, the 


‘Ist respondent passed the above said impugned . 


order dated 10.5.1991, in relation to B.Sc. courses, 
which, inter alia runs as follows: 
"Whereas a number of petitions have been 
received from members of the public, parents 
and students alleging irregularities in the func- 
tioning of the Pant Institute of Technology and 
theconduct of BSc. (M.L.T.) and B.Sc. (Nutri- 
tion) courses.......whereas the explanation of- 
fered by the Institute was placed before the 
academic council as envisaged under the Stat- 
ute 32(5) of Pondicherry University Act and 
the matter was discussed and deliberated through 
Agenda Item No.91.15.58 in its meeting held 
on 6.5.1991; And whereas the Academic Coun- 
cil has resolved to recommend de-affiliation, 
dis-continuance, withdrawal and non-renewal 
ofthe provisional affiliation in respect of B.Sc. 
(M.L.T.) and B.Sc. (Nutrition) courses from 
the academic year 1991-92 -onwards; Now, 
therefore, in the interest of good standards of 
education, the students and parents, immedi- 
ate action should be taken, the Vice Chancel- 
lor in exercise of powers vested in him by virtue 
of Statute 13(3) of the Pondicherry University 
Act, hereby decides not to renew the provi- 
sional affiliation in respect of B.Sc. (M.L.T.) 
and B.Sc. (Nutrition) courses in the Pant Insti- 
tute of Technology from the academic year 
1991-92 onwards........ 
12. Likewise, in respect of B.Pharm course also, 
the impugned order dated 19.8.1991 was passed by 
the Ist respondent, containing almost similar 
expressions, as found in the other impugned 
order. 
13. Now, the main submissions of Mr.Kapil Sibal, 
learned Senior Counsel for the petitioner are as 
follows: The 1st respondent has violated the prin- 
ciples of natural justice in passing thé impugned 
orders in not having furnished a copy to the péti- 
tioner, of the abovesaid inspection report, based 
on which the abovesaid show cause notices were 
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issued and the subsequent impugned orders were 
passed. In the circumstances (as narrated earlier) 
in para 9 above) the inspection on 25.3.1991 should 
not have taken place, but it should have been 
postponed. As per Statute 32(5) under the above 
said Act, affiliation can be withdrawn only if con- 
ditions, on the fulfilment of which, the institute 
was affiliation, are not satisfied. The allegation 
that the petitioner’s institution has not fulfilled 
the said conditions, is not correct: As per Statute 
32(5), only the Executive Council can withdraw 
the affiliation. But, in the present case, the Vice 
Chancellor has done it. The Vice Chancellor has 
no such power under Sec.13(3) of the Pondicherry 
University Act. The said Sec.13(3) no doubt says 
“The Vice Chancellor may, if he is of opinion that 
immediate action is necessary on any matter exer- 
cise any power conferred on any authority of the 
University by or under this Act and shall report to 
such authority the action taken by him on such 
matter”. But, in view of the second proviso therein, 
“any matter” spoken to in Sec.13(3) would relate 
only to service matters and not withdrawal of 
affiliation. The Court cannot validate the impugned 
orders on reasons not disclosed therein even though 
they are disclosed in other records of the 1st 
respondent. ! 

14. Mr.P.D.Dinakar, learned counsel for the 1st 
respondent University refuted these submissions 
and contended briefly as follows: There is no 
violation of principles ofnatural justice. The copy 
of the abovesaid inspection report need not be 
given to the petitioner in view of the First Ordi- 
nance of the University, viz., Rule 5(r) in Chapter 
VII therein. Even in the abovesaid replies to the 
show cause notices no such complaint was‘made 
that the said copy was not furnished to the peti- 
tioner. Further, in the said replies, the specific 
allegations for.withdrawal of the affiliation, made . 
in the show cause notices, have.not been specifi- 
cally controverted at all. The above said telegram 
to postpone the inspection, reached only at 10.30 
a.m. on 25.3.1991, the date of- inspection and by 
then, the Inspection Commission ‘had already 
reached the institute for making the inspection. 

The petitioner has certainly violated the condi- 
tions of affiliation. The Vice Chancellor is well 
within his rights in having invoked Sec.13(3) of the 
Act, in view of the necessity for taking immediate 
action, since otherwise, the petitioner would admit 
new students for the current academic year and 
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place them in difficulties. The expression “any 
matter” in that sub-section, cannot be restricted 
to only service matters, No doubt, ås per the 
second proviso therein, the appellate power is 
provided to the Executive Council. But that will 
not apply to the present case. 

15. We have considered the rival submissions. 
Regarding the contention that copy of the inspec- 
tionreport was not furnished to the petitioner, we 
cannot accept the contention of the learned coun- 
sel for the 1st respondent that in view of Rule 5(4) 
of Chapter VII of'the First Ordinance, the said 
copy need not be communicated to the institute. 
The said Rule 5(4) relates to inspection done 
pursuant to an application by the institute for 
permanent affiliation to a course, which might be 
granted after provisional affiliation was granted 
for three academic years. In that context only the 
said Rule 5(4) says that the report of the Inspec- 
tion Committee shall not be communicated to the 
institution, but shall be regarded as a confidential 
documents until it has first been considered by the 
University. But, the present case is an inspection 
to see whether the conditions of provisional affili- 
ation were complied with by the petitioner-Insti- 
tution and whether the provisional affiliation could 
be renewed or the institute should be de-affiliated, 
as the case may be. The said Rule 5(4) would not 
apply to this case. So, the copy of the report should 
have generally been given to the petitioner along 
with the show cause notices. No doubt, the origi- 
nal of the said report has been produced before us. 
and a copy thereof has also been now given to the 
petitioner. ibus 
16. But, the question is, whether the non- furnish- 
ing or the copy along with the show cause notice 
or atleast prior to the passing of the impugned 
orders, and not providing an opportunity to rebut 
that is contained in the said report, would vitiate 
the impugned orders in the present case. On the 
further facts of the present case, we think this 
question has to be answered in the negative since 
the abovesaid contention of the petitioner in this- 
regard cannot be raised by the petitioner for the 
following reasons: We have already mentioned 
the specific deficiencies or violations of the peti- 
tioner's institute, contained in the two show cause 
notices. We have also already indicated that there 
was no denial in the abovesaid replies of the 


petitioner, of those specific allegations in the - 


show cause notices. One such allegation is that the 
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laboratories are inadequate for the sanctioned 
strength of different courses and while there should 
beat least 6 well equipped labs, the numberof labs 
available in the Institute is totally inadequate and 
the same labs are being utilised for the students 
enrolled in community Polytechnic housed in the 
same building and thereby making it almost 
impossible to conduct the practical courses as per 
time-table. Another deficiency, the commission 
noted is that the students present on the spot 
complained that there was no permanent Princi- 
pal and sufficiently qualified teachers in different 
major subjects. Further, with reference to phar- 
macy course, the additional] allegation is that the 
Pharmacy College must possess at least 10 acres of 
land as per the affiliation condition and the land 
available for the use of the institute appears to be 
less than 5 acres. To these and other specific 
allegations, there is no specific denial at all in the 
replies sent on 21.4.1991, as already stated. Fur- 
ther, in those replies of 21.4.1991, there was no 
complaint about the non-furnishing of the copy of 
tne report, nor there is an allegation that any 
prejudice has been caused to the petitioner on 
account of the non-furnishing of the said copy. 
Further, most of the findings of the report are 
engrafted in the show cause notices themselves. 
No doubt, the petitioner seeks to controvertsome 
of those specific ic allegations found in the show 
cause notices, in the affidavits filed by itin support 
of the writ petition. But, those factual averments 
in the petitioner's affidavits having been disputed 
in the counter affidavits of the Ist respondent, we 
cannot go into those questions of fact in our 
present jurisdiction under Art.226 of the Consti- 
tution of India, particularly when the petitioner 
has not chosen to deny earlier specifically the 
various abovesaid allegations made in the show 
cause notices and not chosen to say earlier that any 
prejudice was caused to it on account of the non- 
furnishing of the copy of the said report. 

17. Then, regarding the other submission also, 
that the abovesaid inspection on 25.3.1991 should 
not have taken place, but should, have been 
postponed, we have come to the conclusion that in 
this regard also; there is no violation.of principles 
of natural justice. As we havé pointed out earlier, 
inits reply dated 16.3.1991, the petitioner, though 
expressed some apprehensions, welcomed the 
Inspection Committee and pd to show the 
Committee the facilities available in the 
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I] 
pétitioner’s institute. No doubt, on 23.3.1991. it 
-sent the above said telegram for postponement of 
the inspection scheduled to take place on 25.3.1991. 
But, as already stated, the said telegram reached 
only at 10.30 a.m. on the very date of inspection, 
viz., 25.3.1991 and by then, the Inspection Com- 
mission itself was at the premises of the petitioner 
itself for inspection. So the 1st respondent-Uni- 
versity cannot be blamed in this regard. If really; 
on 23.3.1991, the petitioner genuinely wanted a 
“postponement of the inspection, it could have 
phoned upto the University and alsosenta special 
messenger with'a written request for postpone- 
ment  .- 

18. That apart, the conduct of the petitioner does 
notalsowarrant the relief being given in-its favour, 


-under Art.226 of the Constitution of India. Even. 


. when the Inspection Commission, which was 
composed of very eminent persomalities, came on 
the spot on 25.3.1991, there was not even.a single 
responsible person to receive the Commission. 
Thus, the petitioner did not even : show the ordi- 
nary courtesy to receive the commission when it 
arrived at its institute. If really, the petitioner’s 
intentions are bona fide, it could have atleast 
_received the Commission and told them about the 
abovesaid telegram sent for postponement and 
also explained to them its alleged difficulties in 


allowing the inspection on that day. Further, the - 


petitioner’s conduct in one other aspect also may 
be noted in this regard. In the abovesaid telegram 
itself it is mentioned that “as usual goondas 
appearedat the institution”. This also shows, even 


-~ according to the petitioner's own: telegram, that 


the goondas has appeared at the institution on 
many other earlier occasions also. This certainly 
does not speak well of the petitioner's institute 
and the way in which it is functioning. That apart, 
even in one of the abovesaid replies dated 21.4.1991 
no doubt relating to B.Pharm course, (with refer- 


ence to which the abovesaid order dated 27.10.1988 i 


was passed by this Court) the petitioner even went 
to the extent of saying that the University had not 


jurisdiction to send another inspection commit- . . 


tee and that in terms of the abovesaid order dated 
27.10.1988, the University was entitled to verify 


only as to whether the management had remitted’ 


the endowment amounts asstipulated by the High 
court and no reply need be sent by the petitioner 


for the show cause notice. Such an attitude also: 


does not speak well of the petitioner. 
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19. Then, in view of the non-denial in the abovesaid 
replies dated 21.4.1991, of the abovesaid specific 
charges in theshow cause notices, it cannot besaid 
that the conditions of affiliations ‘havenot been 
violated: Then, the other submission ofthe learned 
counsel for the petitioner that the impugned orders 
‘could not have been passed by the Vice Chancel- 
lor under Sec. 13(3) of the said Act, is also not 
correct. The term “any matter” used in Sec.13(3) 
is wide enough to include non renewal affiliation 
or de-affiliation, as in the present case. In'such a 
case, the Vice Chancellor can exercise the author- 
ity of the Executive Council provided under Stat- 
ute 32(5): The second proviso of Sec.13(3) cannot 
- Jimit the scope or ambit of the wide expression 
“any matter” used in the main part of Sec.13(3). 
-As rightly contended by the learned counsel for 
~` the 1st respondent, there was necessity for taking 
immediate action since otherwise, the 1st peti- 
' tioner would admit new students for the current 
academic year itself and might place those stu- 
dents in difficulties. 
20. With reference to the other submission of the 
learned counsel for the petitioner that the court 
cannot validate the impugned orders on reasons 
not disclosed therein, we think there is no neces- 
sity for going into this submission, since we are 


. upholding the impugned orders, not on any’ 


ground, or grounds urged by the learned counsel : 
for the 1st respondent, which were not disclosed 
in the abovesaid show cause notices which have. 
been specifically referred to in the impugned orders 
’‘and which resulted in the above said impugned 
orders. 
21. In the view we have taken on facts, there is no 
„necessity to deal with the applicability of the deci- 
sions cited by the learned counsel for the 1st 
respondent excepting to quote the following pas- : 
sage in The University of Mysore and another v. 
C:D.Govinda Rao and another, A.LR. 1 965 S. C. 
491: 
*Boards of Appointments are nominated by 
the Universities arid when recommendations 
made by them and the appointments following" 
on them, are challenged before courts, nor; 
mally the courts should be slow to interfere 
'with the opinions expressed by the experts. 
_ There is no allegation about mala fides against 
the experts who constituted the present Board, 
andso, we think, it would normally be wise and 
safe for the courts to leave the decisions of 
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academic matters to experts who are more 
familiar with the problems they face than the 
courts generally can be." so : 
. Here also, there is no allegation about the mala 
< fides against the above said Inspection Commis- 
. Sion: e. 
_ 22. Nodoubt, the impugned orders also direct the 
petitioner to ensure that the students already 
-. admitted in the above said courses, may be 
allowed to continue to complete their respective 
courses in the petitioner's institute. In this con- 
text, in case, the petitioner-institute is not able to 
continue to teach the said courses to those 
students, the University is directed to make other 
. alternativé arrangements for those students. In 
` -thisregard, the learned counsel for the 1st respon- 


`. dent has also assured us that the University would 


do so. f 

23. In the result, these writ petitions are dismissed. 
. However, in the circumstances of the case, no 

costs. 


BS. -c- | Petition dismissed. 
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INTHE HIGH COURT OF JUDICATURE AT 
MADRAS. , 


Present:- Srinivasan, J. ' 


S.A.No.434 of 1982 28th January, 1992. 
Sendamarai Kannanandothers __...Appellants 
M = 

Vinayakam ... Respondent. 


(A) Adverse possession - Vendors selling property 
but claiming to be in possession subsequently 
` adverse to the purchaser for over requisite 
period - Vendors or their successors-in-interest 
whether precluded from setting up title by prescrip- 

- tion. 
Just because ‘B’ and *M' had sold thé property to 
Veerasamy; they will not be precluded from set- 
ting up title by prescription, if they had continued 
to be in possession subsequently adverse to the 
purchaser for over the requisite period. Conse- 
quently, their successors-in-interest also are not 
precluded. [Para 4] 
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(B) Adverse possession - Parties closely related - 
Defendantsnotprovedto have exercised any adverse 
act - Defendants not making any attempt to get patta 
transferred to their names - Not exercising any act of 
ownership by dealing with the property - Not declar- . 
ing at any time that they were the owners - Held in the 
circumstances, long possession will not tantamoun 
to adverse possession. 
The lower court has held that mere possession for 
long period be it hundred years or more, will not 
make it adverse possession and such possession 
should be continuous, uninterrupted, peaceful, 
publicand as an owner to prescribe title by adverse 
possession to the property. The learned Judge 
has referred to a pertinent circumstance that the 
parties are closely related and possession of the 
defendants will not by itself be adverse. The learned 
Judge has also pointed out that at no time before 
the filing of the suit, the defendants exercised any 
adverse act to indicate as they were claiming title 
to the property to the exclusion of the plaintiffs . 
predecessor-in-title. There was no attempt by the 
defendants to get the patta of Kanakavalli Ammal 
transferred to their names. They never exercised 
any act of ownership by dealing with the property. 
Nor was there any declaration by them at any time 
that they were the owners of the properties. In 
those circumstances, the courts below are per- 
fectly justified in holding that the long possession 
of the defendants will not tantamount to adverse 
possession and there is no question of prescrip- 
tion of title by the defendants. [Para 5] 
Case referred to: cnr ae 
S.M.Karim v. Mst.Bihi Sakina, A.L.R. 1964 S.C. 
1254: (1964)2 S.C.J. 221. N 
T.Dhanyakumar, for Appellants. NES 
T.P.Manoharan, for Respondent. f 
The Court delivered the following 
JUDGMENT:- This second appeal is filed by the 
defendants. The facts which are not in dispute are 
as follows: f l 
The property belonged to one Mannadha Pillai, 
whose sons were Balakrishnan-and Muthukrish- 
nan. After the death of Mannadha Pillai, they sold 
it to Veeraswami on 12.5.1892, who is turn sold it 
to his daughter Kanakavalli, who happened to be . 


- the wife of Mannadha Pillai, on 15.10.1901. After 


Kanakavalli’s death, her legal heirs were her 
daughters: Thayammal, Ponnukannu and Swar- 
nathammal. The last daughter died issueless. 
The property thus belonged to Thayammal and 


4 


E 


Ij 


: Ponnukannu. Thayammal's grand daughters are 


Alamelu and Narayani, while Ponnukannu's daugh- 
ters are Kuppammal and Janaki Ammal. Janaki 


Ammal sold her 1/4th share to Nachammal alias _ 
Andalon 5.2.1968. There was asuit for partition in 
O.S.No.125 of 1969 filed by Alamelu Ammal and ` 


Narayani Ammal against Kuppammal and Janaki 
Ammal. It was decreed and the eastern half was 


“allotted to Kuppammal and Janaki Ammal. Kup- 


pammal’s daughter Thulasi Ammal sold her 1/4th - 


share to the plaintiff under Ex.A-4, dated 8.11.1975 
and Andal Ammal sold her 1/4th share to the 
plaintiffunder Ex.A-3, dated 12.2.1975. Thus, the 
plaintiff, claiming the eastern halfsharewhich was 


` allotted to Kuppammal and Janaki Ammal in the 


partitionsuit, filed thepresentsuitfor declaration 
of his title and for delivery of possession. The first 
defendant is the son of Balakrishnan, son of 


Mannadha Pillai, already referred to. The second © 


defendant is the son of the first defendant. They 


resisted the suit contending that they are entitled _ 


to the properties absolutely, on two counts. First, 
they claimed that the sale deed executed by Bala- 
krishnan and Muthukrishnan in favour of 
Veerasamy was- sham and nominal and it was 
never given effect to. According to them, posses- 
sion continued with the vendors always. Secondly, 
itis contended that the defendants have perfected 


title to the property by adverse possession as the: 
property was with them for more than hundred: 


years, ^. 

2. The courts-below have negatived both the con- 
tentions and granted à decree in favour of the 
plaintiff. ^ 

3. In this appeal it is argued that the judginerits of 
the courts below are erroneous. It is argued that 
there is ample evidence to prove that Balakrish- 
nan and Muthukrishnan never parted with posses- 
sion after thé sale in favour of Veerasamy and the 
transaction was sham and nominal. That is a pure 
question of fact and the courts below have, on the 
evidence available on record, come to a conclu- 
sion against the appellants: There is no possibility 
to interfere with the same in a second appeal. 

4. The other argument advanced by learned coun- 
sel for the appellants is that in any event, posses- 
sion of the property having been with the appel- 
lants for over hundred years, they have perfécted 
title to the property by adverse possession. The 
lower appellate court has given two reasons for 
rejecting the contention. One reason is that the 
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property having been sold by Balakrishnan and 
Muthukrishnan to Veerasamy, who in turn sold to 
Kanakavalli under whom the present plaintiff claims 
by virtue ofsubsequent purchases, it is not open to 
theappellants, wlio claim under Balakrishnan and 
Muthukrishnan to put forward a case of adverse 
possession. That reasoning is obviously. errone- 
ous. I do not accept the same. Just because Bala- 
krishnan and Muthukrishnan had sold the prop- 
erty to Veerasamy, they will not be precluded from 
setting up title by prescription, if they had contin- 
ued to be in possession subsequently, adverse to 
the purchaser for over the requisite period. Con- 
sequently, their successor-in-interest also are not 
precluded. 

5. However, the other reason given by the learned 
Judge is unassailable. The learned Judge has hel 
that mere possession for long period, be it hundred 
years or more, will not make it adverse possession 
and such possession should-be continuous, unin- 
terrupted, peaceful, public and'as an owner to 
prescribe title by adverse possession to the prop- 
erty. Thelearned Judge has referred to a pertinent 
circumstance that the parties are closely related 
and possession of the defendants will not by itself 
be adverse. The learned Judge has also pointed 
out that at no time before the filing of the suit, the 
^ defendants exercised any adverse act to indicate as 
they were claiming title to the property to the 
exclusion of the plaintiff's predecessor-in-title. 
There was no attempt by the defendants to get the 
patta of Kanakavalli Ammal transferred to their 
names. They never exercised any act of ownership 
by dealing with the property. Nor was there any 
declaration by them at any time that they were the 
owners of the properties. In those circumstances, 
the courts below are perfectly justified in holding 
that the long possession of the defendants will not 
tantamount to adverse possession and there is no 
question of prescription of title by the defendants. 
The Supreme Court has in S.M.Karim v. Mst.Bihi 
Sakina, A.LR. 1964 S.C. 1254: (1964)2 S.C.J. 221, 
laid down that long possession for several twelve 
years is not necessarily adverse possession. There 

‘should be an animus of adversity with the party 

who is in possession. In the present case, there is 
absolutely no evidence to prove the same.. 
6. Hence, the view taken by the Courts below is 
right and the Second Appeal has to be dismissed 
and accordingly it is dismissed. There will be no 
order as to costs. 
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7. It is agreed that the appellants will have six 
months time, provided they file an affidavit in this 
court undertaking to vacate the premises on the 
expiry of six months. The appellants are, there- 
fore, directed to file an affidavit in this Court onor 
before 11.2.1992 undertaking to vacate the prem- 
ises on or before 31.7.1992. Without driving the 
.plaintiff to execution proceedings. If the affidavit 
of undertaking is filed, the plaintiff shall not exe- 
cute the decree till 31.7.1992. If the affidavit is not 
- filed, it is open to the plaintiff to execute the 
decree immediately. i : 


B.S. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
- MADRAS. 


Present:- Lakshmanan, J. 


App.Nos.4108 and 4109 of 1991 in O.M.S.No.21 


of 1988 10th January, 1992. - 
Winfred Dhanraj Samuel ...Petitioner 
v. g 

Betsy Ratnakumari ~ ... Respondent. 


(A) Divorce Act (IV of 1869), Secs.36 and 37 - 
Petition for divorce dismissed - Court if can pass 
order directing husband to take back the wife - And 
to pay maintenance till she is taken back. 
(B) Divorce Act (IV of 1869), Sec.37 and Hindu 
Marriage Act (XXV of 1955 ), Sec.25 - Relevant 
scope. 
(C) Civil Procedure Code (V of 1908), Sec.151 - 
High Court passing an order - The provisions of 
Divorce Act not complied with - Whether Court can 
recall or modify order or decr ee in exercise of inher- 
ent jurisdiction. 
The plaintiff in O.M.S.No.21 of 1988 filed the 
petition for a decree declaring her marriage with 
therespondentas nullandvoid on the ground that 
his consent for the marriage was obtained by 
` suppressing the idiocy of the respondent. The 
court while dismissing the petition passed an order 
directing the plaintiff to take back the wife and the 
child and pay a sum of Rs.800 per month to the 
wife towards the maintenance of herself and her 


The Madras Law Journal Reports 


{1992 
child from the date of the filing of the petition till 


' he took back the wife and the child. He filed two 


applications - one to review the order and the 
other to stay that portion of the order directing 
him to take back the wife and pay maintenance to 
her. 

Held:- The condition precedent to satisfy | the 
requirements of Sec.37 of the Divorce Act are two 


- fold: (1) there must be a decree absolute declaring 


the marriage to be dissolved and (ii) a decree of 
judicial separation obtained by the wife. In that 
event court can grant permanent alimony. In the . 
instant case, the suit filed by the husband has been 
dismissed and hence the grant^of maintenance 
ordered is irregular. Sec.36 of the Indian Divorce 
Act provides that the wife may present a petition 
for alimony pending the suit. The court, on being 
satisfied of the truth of the statements therein 
contained, may make such order on the husband 
for payment to the wife of alimony pending the 
suit as it may deem just. Sec.15 of the Indian 
Divorce Act also provides that in any suit insti- 
tuted for dissolution of marriage, if the respon- 
dent opposes the relief sought on the ground, in 
case of such suit instituted by a husband of the 
adultery, and cruelty, the court may in such suit 
give to the respondent, on his or her application, 
thesame relief to which he orshe would have been 
entitled in case he or she had presented a petition 
seeking such relief, and the respondent shall be 
competent to give evidence of or relating to such 
cruelty or desertion. Thus, it is seen that the court 
has a power to grant maintenance pending suit 
under Sec.36 of the Indian Divorce Act arid had 
power to order maintenance under Sec.37 of the 
Indian. Divorce Act only when a decree is made 
absolute declaring the marriage to be dissolved, or 
on any decree of judicial separation obtained by 
the wife. Permanent alimony and maintenance 
can only be granted in case divorce is granted and 
ifthe marriage between the parties subsists. If the 
petition by the husband as in the instant case fails, 


„then no decree is passed .e., the decree is denied to 


the husband. Alimony cannot, therefore, be granted 
in a case where decree for divorce is refused. 
Ultimately alimony on a permanent basis mainte- 
nance given to an ex-spouse and if a petition fails, 
then the marriage still subsists unaltered by the 
intervention of any decree and the normal rights 


. ofthe parties to be found in the legal system under 


which they are married has to prevail. There is no 
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question of granting alimony in such cases, 
because the matrimonial rights of the parties are 
to be found in the legal system which operates, 
requiring one of the parties to support the other 
and if there is failure to do so, then the other 
partner can seek maintenance by recourse to the 
civil or criminal court. There is no question of 
granting alimony in such cases. The word ‘decree’ 
is used in matrimonial cases in a special sense 
different from that in which it is sued in C.P.C. 
[Paras 9, 10 and 13] 
Sec.25 of the Indian Marriage Act, iri the view of 
the court, is not identical to Sec.27 of the Indian 
Divorce Act. Tt is clear from Sec.27 of the Indian 
Divorce Act that only in a case where the court 
passes a decree absolute declaring a marriage to 
be dissolved or any decree of judicial separation 
obtained by the wife and in confirmation made an 
order on the husband for payment to the wife ofa 
monthly or weekly maintenance. But that is not 
the case in so far as Sec.25 of the Hindu Marriage 
Act is concerned. Sec.25 of the Hindu Marriage 
Act only contemplates passing of any decree and 
does not further proceed to say a decree for either 
dissolution, nullity of marriage, restitution of 
conjugal rights, or judicial separation. This is the 
distinction the court is able tó see between Sec.25 
of the Hindu Marriage Act and Sec.37 of the 
Indian Divorce Act. [Para 15] 
This Court has its inherent jurisdiction and has 
power to recall or modify an order or decree if it 
was passed irregularly without complying with the 
requirements of Sec.37 ofthe Indian Divorce Act. 
[Para 18] 
Cases referred to: - 
Devasahayam v. Devamony, (1923)17 L.W.90; 
Ranganatham v. Shyamala, (1989)1 L.W. 342; 


Smt.Sushama v. Satishchandra, A.I.R. 1984 Del. 1; - 


Vinod Chandrasharma v. Rajesh Pathak, ALR. 
1988 All. 150. 

V.Sridevan, Senior Counsel for Mrs.Prabha Sride- 
van, for Petitioner. 

V.M.Lenin for M/s.Calvin Jacob, for Respondent. 
The Court made the following 

ORDER:- Winfred Dhanraj Samuel, plaintiff in 
O.M.S.No.21 of 1988 is the petitioner in Applica- 
tion Nos.4108 and 4109 of 1991. Application 
No.4108 of 1991 has been filed by him to review my 
order dated 7.5.1991 in the main O.M.S. 

2. His case is that the respondent's mental condi- 
tionis idiocy within the meaning of Medical Juris- 
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prudence. Her mental faculties, her behaviour as 
a child, poor memory and absence of will power 
emotions, or initiative of any kind, etc., would go 
to show that she had always been an idiot both 
before and during the time of marriage and con- 
tinued to be so thereafter. His consent for the 
marriage was obtained by the suppression of this 
material fact. He is therefore entitled to a decree 
declaring his marriage with respondent as null and 
void. 
3. This Court, while dismissing the petition passed 
an order on 7.5.1991 as under: 
“In the result, the suit is dismissed. I direct the 
plaintiff to pay a sum of Rs.800 (Rupees eight 
hundred only) per month to the defendant 
towards the maintenance of the defendant 
and her child from the date of filing of this 
petition till he takes the respondent and the 
chiid. It is further directed that in view of the 
dismissai of this suit, the plaintiff should take 
back the defendant and her child immediately. 
But, however, there will be no order as to 
costs.” 
4. To review the said order, Application No.4108 
of 1991 has been filed. Application No.4109 of 
1991 has been filed to stay the portion of the order 
giving direction to the petitioner to take back the 
respondent and to pay maintenance to her. Stay 
was granted. 
5. Mr.V.Sridevan, learned Senior Advocate, 
appearing for the petitioner/husband has con- 
tended that the only question that arose for con- 
sideration was whether the petitioner was entitled 
to divorce as prayed for. There was no issue as 
to whether the petitioner should take back the 
respondent. There was no suit for restitution of 
conjugal rights. He has further submitted that this 
Court has erred in granting maintenance to the 
wife, which according to the learned senior coun- 
sel is beyond the scope of Secs.36 and 37 of they 


~ Indian Divorce Act. Mr.Sridevan further contented ` 


that while under Sec.36 the court has power to 
grant mainienance pending suit, under Sec.37 it 
has power to order maintenance only when a 
decree is made absolute declaring a marriage to be 
dissolved -or a decree of judicial” separation 
obtained by the wife. 7 

6. Thus, according to Mr.Sridevan, the direction 
to the husband to take back the wife and to pay 
maintenance till she is taken back after dismissing 


the suit for divorce is beyond the scope of the suit. 
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In any évent the order of this Court directing the 
petitioner to take back the respondent is not 


sustainable. Hence, the case has got to be 


reviewed. 


7. Mr.Lenin, learned ‘Senior coise appearing 
for the wife resisted the application. He said that- 


the jurisdiction of this Court exercising the matri- 
monialjurisdictionis very wide and that this Court 
is justified in passing the order that has been 
made. He has further urged thatwhen the wife has 
expressed her desire to join her husband, he was 


not willing to take her back, and has unjustly” 


deserted her and refused to maintain her. He is 
bound to maintain her and in fact she has claimed 
maintenance in her written statement filed in this 
suit. 
8&_I see much force in the contention of 
Mr. V.Sridevan. Secs.36 and 37 which are the rele- 
vant Sections are reproduced hereunder: . 
Sec.36. Alimony pendente lite: In any suit under 
this Act, whether it be instituted by a husband 
ora wife, and whether or not she has obtained 
an order of protection, the wife may present a 
petition for alimony pending the suit. 
Such petition shall be served on the husband, 
and the court, on being satisfied of the truth of 
the statements therein contained,-may make 


such order on the husband for payment to the- 


wife ofalimony pending the suit asitmay deem 
? just; 


Provided that alimony pending the suit shall in 


no case exceed one fifth of the husband's 
average net income for the three years next 
preceding the date of the order, and shall 
` continue, in case of a decree for dissolution of 
marriage or of nullity of marriage, until the 
decree is made absolute or is confirmed, as the 
case may be. i 
Sec.37. Power to order permanent alimony:- 
The High Court may, if it thinks fit, on any 
decree absolute declaring a marriage to be 
dissolved, or on any decree of judicial separa- 
tion obtained by the wife and the District 


Judge may, if he thinks fit, on the confirmation ` 
of any decree of his declaring a marriage to be © 


dissolved, or on any decree of judicial separa- 
tion obtained by the wife, — . 

Order that the husband shail, to the satisfac- 
tion of the court, secure to the wife such gross 
sum of money, or such annual sum of money 
for any term not exceeding her own life, as, 


, 
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having regard to her fortune (if any), to the 

ability of the husband and to the conduct ofthe 

parties, it thinks reasonable; and for that pur- 

pose may cause a proper instrument to be 

executed by all necessary parties.” 4 
9, The condition precedent to satisfy the require- 
ments of Sec.37 of the Indian Divorce Act are two 
fold: 

(i) there must be a decree absolute declaring 

the marriage to be dissolved and 

(ii) a decree of judicial separation obtained by 

the wife; 
10. In that event court can grant permanent ali- 
mony. In the instant case, the suit filed by the 
husband has been dismissed by me and hence in 


my view, the grant of maintenance ordered by me| . 


is irregular. Sec.36 of the Indian Divorce Act| . 


provides that the wife may present a petition for 
alimony pending the suit. The court on being 
satisfied of the truth of the statements therein 
contained, may make such order on the husband 
for payment to the wife of alimony pending the 
suit as it may deem just. Sec.15 of the Indian 
Divorce Act also provides that in any suit insti- 
tuted for dissolution of marriage, if the respon- 
dent opposes the relief sought on the ground, in 
case of such suit instituted by a husband, of his 
adultery, crucity, or desertion without reasonable 


-excuse, or in case of such suit instituted by a wife, 


on the ground of her adultery and cruelty, the 
court may in such suit give to the respondent, on 
his or her application, the same relief to which he 
or she would have been entitled in case he or she 


, had presented a petition seeking such relief, and 


the respondent shall be competent to give evi-, 
dence of or relating to such cruelty or desertion. 


; Thus, it is seen that the court has power to grant 


maintenance pending suit under Sec.36 of the 


H 


Indian Divorce Act and has power to order main- |, 


-tenance under Sec.37 of the Indian Divorce Act 


only whena decree is made absolute declaring the 
marriage to be dissolved, or on any decree of 
judicial separation obtained by the wife. 

11. The points on the issue. is covered by two 


"decisions of our High Court, one by a Division 


Bench consisting of Krishnan and Ramesam, JJ. 


reported in Devasahayam v. Devamony, (1923)17 , l 


L.W. 90 and another by K.M.Natarajan, J. 
reported in Ranganatham v. Shyamala, (1989)1 


- L.W. 342. Devasahayam v. Devamony, (1923)17 


L.W-90, was a case filed by the husband against his 


Ir] 


wife against the decree of the District Judge, Madurai 
in a suit brought by him for dissolution of his 
marriage with his wife on the ground of her adul- 


tery with the second defendant as the co-respon- -` 


dent. The District Judge, ‘who tried the case after 
hearing the evidence came to the coriclusion 


that the plaintiff had failed to prove the adultery ` 


alleged and dismissed the suit. Further he passed 


an order granting permanent maintenance to the E 
wife at the rate of Rs.10 a month. The husband 
filed an appeal before this Court stating that per- - 


manent alimony can be granted under the Indian 
Divorce Act only under Sec.37 of the Act and that 
the circumstances justifying such a grant have not 
arisen in that case, the suit for dissolution of 
marriage having been dismissed. The counsel for 
the respondent wife however argued that under 
Sec.15 of the Act, it was open to the court to grant 
maintenance on finding that the wife had been 
treated cruelly and had been driven out of the 
house. The Division Bench of this Court in 
-their judgment, gated 16th October, 1922 held as 
under: 

“Ttis perfectiy du that this refers toa petition 
which could have been filed under the Indian 
Divorce Act. Thus she might, in answer to-her 
husband's suit, claim if there are circumstances, 
which justifysuch a relief, a decree, for judicial 
separation or for dissolution of marriage. In 
casesuch a decree is passed at her instance, the 
court would be. in a position to act under 


Sec.37. Itis not contended that a baré applica- `. - 
tion for maintenance can be put in by the wife . 
against the husband under the Indian Divorce 


Act. If she wants maintenance without either 
judicial separation or divorce, she can have the 
remedy only by filing a suit or an application 
under the CrI.P.C.'The order therefore grant- 
~ ing maintenance to the wife is ultra vires. It 


must therefore be set aside. In the result, we ` 


vary the decree of the lower court by striking 
out the order for-maintenance and otherwise 
dismiss the appeal with costs.” 

The Division Bench therefore held that granting 


maintenance to the wife by the lower court is ultra - 
vires and the decree of the lower court was varied 


by striking out the order for maintenance. 


12. Ranganatham v. Shyamala, (1989)1 L.W. 342, 


is one arising under Sec.25 of the Hindu Marriage 
Act filed by the husband against the wife. 
Learned single Judge after considering the 
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various decisions relied on by the learned counsel 
for the husband arising under. sumar circum- 
stances held as under: 

“On-going through the ‘ratio laid down in the 


above decisions which is supported by con- _ 


vincing reasons, I am of the view that the word 
‘passing ofany decree’ has been properly inter- 
preted. I anvalso in respectful agreement with 
the decisions reridered by the various High 
Courts that ‘the passing of a decree under 

. Sec25 of the Act means the passing of the 
decreeofdivorce, restitution ofconjugalrights 
or judicial separation and not the passing of-a 
decree through which the petition itself is dis- 
missed and therefore, it is clear that alimony 
cannot be granted in a case where a decree for 
divorce is refused." 

13. In my opinion, permanent alimony and main- 


tenance can only be granted in case of divorce is |. 


granted and if the marriage between parties sub- 
sists. Ifthe petition by the husband as in the instant 
case fails, then no decree is passed ie., the decree 
is denied to the husband. Alimony cannot, there- 
fore in my view, be granted in a case where a decree 


- for divorce is refused. Ultimately-alimony on a 


permanent basis is maintenance given ‘to an 
ex-spouse and if a petition fails, then the marriage 
still subsists unaltered by the intervention of any 
decree and the normal rights of the parties to be 
found in the legal system under which they are 
married has to prevail. There is no question of 
grantingalimony insuch cases, because the matri- 
monial rights of the parties are to be found in the 
legal system which operates, requiring one of the 
parties to support the other and if there is failure 
to do so, then the other partner can seck mainte- 
nance by recourse to the civil or criminal court. 
Theré is no question of granting alimony in such 
cases. The word ‘decree’ is used in matrimonial 
cases inaspecial sense different from that in which 
it is used in C.P.C. 2 
- 14. The Delhi High Court is also of the view that 
. the power to grant alimony contained in Sec.25 of 
.the Hindu Marriage Act can only be exercised 
, when the court is faced with the problem ofsetting 
_ the mutual rights of the parties after the matrimo- 
“nial ties have been determined or varied by the 
passing of the kind of decree mentioned i in Secs.9, 
10, 11 and 13 of the Act and not in other cases. The 
Delhi High Court has taken this view in the deci- 


sion reported in. Smt.Sushma v. Satishchandra, : 
cae l PEE , 


t 
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ALR. 1984 Del. 1. i 
15. In this context, it is worthwhile to quote 
Sec.25 of the Hindu Marriage Act, which reads as 
follows: i 
(1) Anycourtexercising jurisdiction under this 
Actmay, at the.time of passing any decree or at 
any time subsequent thereto, on application 
made to it forthe purpose by either the wife or 
the husband, as the case may be, order that the 
respondentshall pay to theapplicant for her or 
his maintenance and support such gross sum. 
or such monthly or periodical sum for a term 
not exceeding the life of the applicant, as 
having regard to the respondent’s own income 
and other property, if any, the income and 
other property of theapplicant, the conduct of 
the parties and other circumstances of the’ 
case, it mayseem to the court to be justand any 
such payment may be secured, if necessary, by 
a charge on the immovable property of the 
respondent. 
(2) Ifthecourtissatisfied that there is a change 
inthecircumstances of either party at any time 
after it has made an order under Sub-sec.(1) it 
may at the instance of either party vary, modify 
orrescind anysuch order in such manner as the 
court may deem just. 
(3) If the court is satisfjed that the party in 
whose favour an order has been made under 
this section has remarried or, if such party is 
the wife, that she has not remained chaste, or if 
such party is the husband that he has had sexual 
intercourse with any woman outside wedlock, 
it may at the instance of the other party vary, 
: modify or rescind any such order in such manner 
as the court may deem just." 
The said section in my view is not identical to 
Sec.37 of the Indian Divorce Act. It is clear from 
Sec.37 ofthe Indian Divorce Act that onlyin a case 
where the court passes a decree absolute declaring 
a marriage to be dissolved, or any decree of judi- — 
cial separation obtained by the wife and'on its 
confirmation make an order on the husband for 
payment to the wife of a monthly or weekly main- 
tenance. But that is not the case in so far as Sec.25 
of Hindu Marriage Act is concerned. Sec.25 of the 
Hindu Marriage Actonly contemplates passing of 


any decree and it does not further proceed to say: 


adecreefor either dissolution, nullity of marriage, 
restitution of conjugal rights, or judicial separa- 
tion. This is the distinction, I am able to see 
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between Sec.25 of the Hindu Marriage Act and 
Sec.37 of the Indian Divorce Act. 
16. It is therefore clear from the above two provi- 
sions that what is contemplated under Sec.37 of 
the Indian Divorce Act is materially different from 
the language used in Sec:25 ofthe Hindu Marriage 
Act. In the decision reported in Vinod Chan- 
drasharmav. Rajesh Pathak, A.LR. 1988 AIl. 150, it 
was held as follows: 
“Where an application for divorce; is dismissed 
_ there is no decree passed. Obviously, alimony . 
cannot, therefore, be granted ina case wherea 
decree for divorce is refused because in such a 
case the marriage. will subsist. 'The power to 
grant alimony contained in Sec.25 has to be 
exercised when the court is called upon to 
settle the mutual rights of the parties after the 
marital ties have snapped by determination or 
variation by the passing of the decree ofa type 
mentioned in Secs.19, 11 and 13 of the Act, 
read with Secs.23, 26 and 27 ofthe Act, a decree 
can be assumed to have been passed when an 
application for divorce orsimilar other reliefis ` 
grantedbut merely not when the applicauoni is- 
dismissed.” 
The Allahabad High Court has also relied on the 
decision reported in Smt.Sushama v. Satishchan- 
dra, A.I.R. 1984 Del.1, referred to.by me supra. 
17. Mr.V.M.Lenin, learned senior counsel ap- 
pearing for the respondent at the time of hearing 
the review Applicant sought permission ofthis 
Court to represent the petition filed by the wife 
claiming maintenance during the pendency of the 
mainsuit. It appears that thesaid application filed 
during the pendency of the suit was returned by 
the Office for certain compliance and that the 
same has not been represented at all. Hence, this 
Court had no occasion to consider whether any 
alimony can be granted to the wife during the 
pendency of the proceedings. It was also not brought 
to thenotice of this Court, when the main suit was 
taken up for trial. It is now too late on the part of 
the wife to make a request to permit her to repre- 
sent the same. Such a request, in my view, cannot . 
at all be granted. "Hence, the said request is 
Tejected. i 
18. In the result, Application Nos. 4108 and 4105 
of1$91 areordered as prayed for. Myearlier order 
granting maintenance to the wife and the further 
direction to the husband to take back the wifc, 
being beyond the scope of the suit, I have no 


I]. 

hesitation in setting aside that part of the order. In 

all other respects the Order will hold good. 
“In my view, this Court has its inherent 
jurisdiction and has power to recall or 
modify an order or decree, if it was passed. 
irregularly without complying with the require- 
ments of Sec.37 of the Indian Divorce Act. 
Hence, I feel justified in setting aside that 
portion ofthe Order, granting maintenance to 
thewifeand directing the husband to take back 
the wife." 

However, the wife is given liberty to take appro- 

priate proceedings before the proper forum claim- 

ing maintenance and for other relief, if any in 

accordance with law. No costs. 

BS. 


_INTHE HIGH COURT OFJUDICATURE AT 
MADRAS. 

Present:- Srinivasan, J. 
C.R.P.No.367 of 1991 * — 6th March, 1991. 
T Ali © 
eine ... Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 


Act (XVIII of 1960), as amended by Act (XXIII of. 


1973), Secs.19 and 23 - Application for fixation of 
fair rent - Preliminary objection as to maintainabil- 
ity of application on ground that application was 
barred by res judicata - Rent Controller refusing to 
decide question - Order, if appealable. 
Ifthe Rent Controller had come to certain conclu- 
sions on the questions ofres judicata and jurisdic- 
tion, then it might have given rise to an-appeal. 
The Rent Controller said that the question raised 
by the petitioner could not be gone into as a 
preliminary issue and it could be decided in the 
proceedings only after trial and the recording of 
evidence is closed. The order not having decided 
any rights of the parties was not appealable. 
[Paras 2 and 4] 
Cascs referred to: 
T.N. Habib Khan, Proprietor, Hotel Impal and Impala 
Sweets v. Arogya Mary Shanthi Lucien, (1981)2 
r4 2 


Syed Ali v. Saradambal (Srinivasan, J.) 


Applications allowed. 


... Petitioner 
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M.L.J. 298; Central Bank. of India v. Shri Gokal ` 
Chand, A.LR. 1967 S.C. 799: (1967)2 S.C.J. 828: 


'(1967)3 S.C.R. 310; Bank Singh Gill v. Shanti Devi 


and others, A.I.R. 1967 S.C. 1360; Kumaraswamy 
Goundan, In re., (1951)1 M.L.J. 422; Santhanam 
Iyer v. S.Somasundara Vanniyar, (1958)1 M.L.J. 
400. 

Petition under Sec.25 of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act (180f 1960) as 
amended by Act (23 of 1973), praying the High 
Court to revise the Order of the Court of the 
Additional Subordinate Judge’s Court, Vellore, 
dated 8.1.1991 and made in R.C.A.No 54 of 1990 
(in LA. No.890f 1990in R.C.O.P.No.540f 1989 0n 
the file of the Rent Controller, Vellore, dated 
24.7.1990. 

M.S.Kandasamy, for Petitioner. 

T.R.Rajaraman for Respondent. 

The Court made the following 

ORDER:- There is no merit in this civil revision 
petition. Itarisesoutoftheapplication filed by the 
petitioner herein to try the maintainability of the 
mainapplication asa preliminary point. The main 
application R.C.O.P.No.54 of 1989 filed by the 
respondent is for fixation of fair rent at Rs.27,000 
per month. That is being contested by the peti- 
tioner herein: The petitioner filed LA.No.89 of 
1990 for deciding the question of maintainability 
as a preliminary point. The Rent Controller dis- 
missed the application holding that the question 
of maintainability could be gone into only in the , 
trial after the evidence is recorded. Against that 
order, the petitioner filed an appeal. The appel- 
late authority held that the appeal was not main- 
tainable and also held that the question raised by 
the petitioner could not be decided as a prelimi- ' 
nary issue without evidence being recorded. Against 
the said order, the petitioner bas come up in 
revision in this Court. 

2. At the outset, it should be said that the appeal 
before the Appellate Authority was not maintain- 
able. The order of the Rent Controller dismissing 
LA.No.89 of 1990 did not decide the rights of 
either parties. It merely said that the question 
raised by the petitioner could not be gone into as 
a preliminary issue and it could be decided in the 


` proceedings only after trial and the recording o 


evidence is closed. The order not having decided 


“any rights of parties was not appealable. Learned! 


counsel for the pctitioner places reliance on the 
judgment of this Court in 7.N.Habib Khan, 
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Proprietor, Hotel Impal and Impala Sweets ~v. 
Arogya Mary Shanthi Lucien, (1981)2 M.L.J. 298. 
The principles set out in that judgment are clearly 
against the petitioner. Ratnavel Pandian, J. (as he 
then was) who decided that case has extracted the 
observations made by the Supreme Court in Cen- 
tral Bank of India v. Shri Gokal Chand, A.I.R. 1967 
S.C. 799: (1967)2 S.C.J. 828: (1967)3 S.C.R. 310. 

After extracting the said observation, the learned 
Judge pointed out that the impugned order in the 
case before the Supreme Court was merely a pro- 


cedural one not affecting any right or liability of ` 


theappellant therein. The learned J udge observed 
thus: 

...The principle laid down by the Supreme 
Court i in the above decision was reiterated and 
affirmed by the Supreme Court in Bank Singh 
Gill v. Shanti Devi and others, A.I.R. 1967 S.C. 
1360. Following the above decision of the 
Supreme Court and the Judicial Pronounce- 
ments made by this Court, in particular by a 
Division Bench of this Court consisting of 
Rajamannar, C.J. and Panchapagesa lyer, J. in 
Kumaraswamy Goundan, Inre., (1951)1 M.L.J. 
422 and Santhanam lyer v. S.Somasundara 
Vanniyar, (1958)1 M.L.J. 400, and certain other 


decisions, I have held in Chinnaraju Naidu v. 


. Bavani Bai, C.R.P.No.646 of 1981 order dated 
24th March, 1981, that all interlocutory orders 
passed during the proceeding under the Tamil 
Nadu Buildings (Lease and Rent Control) Act, 
1960, cannot be said to be orders coming within 
the meaning of Sec.23(1)(b) of the Act, but 
only the orders which affect the rights and 
liabilities of the parties, in the sense that they 
have become final orders though passed in an 
interlocutory application, are appealable....” 


3. If the test laid down in the decisions referred to * 


above is applied to the present case, it is clear that 
therightsofthe parties not having been decided by 
the Rent Controller in I.A.No.89 of 1990, the 
. appeal against the said order before the Appellate 
Authority was not maintainable. 

4. Learned counsel for the petitioner contends 
that the question raised by him is two-fold. 
According to him, the main R.C.O.P.No.54 of 
1989 is barred by the principles ofres judicata and 
consequently, the Rent Controller has no jurisdic- 
tion to entertain the petition for fixation of fair 
reni. According to learned counsel, when the 
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jurisdiction are raised, the Court is bound to 


^ 


decide the same and an order refusing to decide 
those questions is certainly appealable. I do not 
agree. If the Rent Controller had come to certain - 
conclusions on those questions one way or the 
other, then it might have given rise to an appeal. 
The Rent Controller has refused to decide that 
question and directed the parties to go on with the 
trial. That will not affect the rights of either par- 
ties. Hence that order is not appealable. 

5. Turning to the merits of the contention that the 
Rent Controller ought to have decided the pre- 
liminary point, I do not agree with learned coun- 
sel. Learned counsel invited my attention to the - 
orders passed in the -earlier proceedings in 
R.C.O.P.No.111 of 1979 and R.C.A.No.29 of 1989. . 
R.C.O.P.No.111 of 1979 was for fixation of fair 
rent filed by the respondent herein with respect to 
the same buildings The petitioner herein con- 
tended that the application was notsustainable on , 
the ground that the respondent was notthe owner - 
of the building as the building was entirely con- 
structed by him. Butin thecounter statement filed 
by the petitioner herein in those proceedings, a 
contention was raised that the respondent, who 
would become the owner of the building on 20.5.1989 
could not maintain the application for fixation of 
fair rent before thesaid date. The Court ultimately — 
held that during that period the respondent herein: 


' was not the owner of the building and, therefore, 


the application at her instance for fixation of fair 
rent was not sustainable and that order was 


. affirmed by the Appellate Authority. 


6. In the present proceedings, the application for 
fixation of fair rent was filed on 1.8.1989, which is 
admittedly after the expiry of the period of lease. 
Hence it is the contention of the respondent that 
she has become the owner of the building from 
21.5.1989 and the petitioner contends otherwise. 

This is a question which could be decided only in 
the main proceedings after evidence is recorded. 


This point cannot be decided asa preliminaryone. ` - 


7. The question whether the respondent has 
become the owner of the building on 21.5.1989 


and, entitled to maintain the application for fixa- 


tion of fair rent was not the subject of considera- 
tion in the earlier proceedings in R.C.O.P.No.111 
of 1979 and R.C.A.No.29 of 1989. When those 
proceedings were disposed of, the court decided 
that the respondent had not become the owner of 


question of res judicata and the question: of . the building, and, therefore, she was not entitled 


II] Ramother & Co. v. Rameshchandra Sureschandra & Co. (Somdstidatonis J.) 


to maintain that application. The issue to be con- 
sidered in the present proceedings may be differ- 
ent. Hence the question cannot be decided pre- 
. liminarily. The question for considération in the 


present proceedings will depend upon the ques- — 


tion whether the respondent has become the owner 
of the building on 21.5.1989. That has necessarily 
to be decided only after the evidence is recorded. 
8. In the circumstances, the conclusion arrived at 
by the courts below is correct and the civil revision 
petition is dismissed with costs. 


BS. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Somasundaram, J. 


C.R.P.No.4259 0f 1984 20th February 1991. 


Sear S/o Kabulchand 


Rancdichiindrà Sureschandra & Co. „by Proprie- 
- tor, Rameshchandra B. Takzania ... Respondent. 


Contract Act (IX of 1872), Sec.2 - Offer and accep- 
tance - Acceptance of offer made over telephone - 
When complete - Contract, where concluded. 

On the basis of the averments made in the plaint 
it is clear that the acceptance-in this case was 
completeand thecontract was concluded between 
the parties for the sale of Bombay quality tapioca 
starch only when the words of acceptance spoken 
by the plaintiff over phone at Salem was actually 


.communicated to the defendant's agent at Bom- . 


bay. In view of the decision of the Supreme Court 
in B.G.Kedia v. Girdharilal, A.I.R. 1966 S.C. 543: 
(1966)1 S.C.R. 656, it.has to be held that the 
acceptance spoken to by the plaintiff over the 
“phone from Salem was complete and a contract 
was concluded only when the dcceptance was 
communicated to the defendant’s agent at Bom- 
bay and that the contract between the parties was 
concluded only at Bombay where the acceptance 
‘was communicated to the defendant's agent at 
Bombay and not at Salem where the acceptance 
was spoken over the phone. age 2 and, 7] 


MLJ 15 
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Case referred to: 
B.G.Kedia v. Girdharilal, A.I.R. 1966 S.C. 543: 
(1966)1 S.C.R. 656. . 


. Petition under Sec.115 of Act V of 1908 praying 


the High Court to revise the Order of the II 
Additional District Court, Salem, dated 30.3.1984 
and made in C.M.A.No.105 of 1983 (O.S.No.610 


-of 1978 dated 25.2.1983, on the file of the Court of 


the II Additional Subordinate Judge, Salem). 
T.Chengalvarayan, Senior Counsel, for Surana & 
Surana, G.V.S.lyer and B: Bhaskaran, for.Petitioner. 
B.T.Seshadri for R.Vedantham, for Respondent. 
Thie Court made the following 

ORDER:- The plaintiff in O.S.No.610 of 1978 on - 
the file of the Sub Court, Salem is the petitioner in 
this civil revision petition. The defendant in the 
said suit is the respondent in this civil revision 
petition. For the sake of convenience the parties 
are referred to in this order as per the nomencla- 
ture given to them in the suit. - 

2. The plaintiff filed the suit O.S.No.610 of 1978 
on the file of the Sub Court, Salem against the 


. . defendant for recovery of a sum of Rs.8040 as” 
Ramother & Co., represented by its Partner, 
... Petitioner - 


damages for thebreach ofcontract. The case ofthe 
plaintiff is as follows: 
The plaintiff-firm is doing business in sago, starch 
and allied products at Salem. The defendant is a 
proprietary concern doing business in sizing and 
chemicals at Sivaganj, Indore. On or about 20.2.1978 
Mjs.Dalal Jayanthilal Gopalji and Company, 
Bombay offered to purchase on behalf of the 


defendant six wagon loads of Bombay quality tapioca «^ 


starch at Rs.59 per 50 Kg. of F.O.R. at Angadipu- 
ram or Palghat. The plaintiff received a letter on 
or about 24.2.1978 sent by the said M/s.Dalal 
Jayanthilal Gopalji and Company, Bombay, dated 
21:2.1978, stating that he had sold on behalf of the 
plaintiff six wagon loads of tapioca starch snow 
white full paste. The plaintiff wrote a letter to M/ 
s.Dalal Jayanthilal Gopalji and Company, Bom- 
bay, that he never offered to supply -goods of the 
variety mentioned in his letter dated 21.2.1978 but 
he offered only to supply Bombay quality tapioca 
starch at Rs.59 per 50Kg. After receiving the letter 


.M/s.Dalal Jayanthilal Gopalji and Company, 


Bombay called the plaintiff c over the phone and 
requested him to send six wagon loads of ‘Bombay 
quality tapioca starch to the defendant to Indore. 

The plaintiff accepted the offer of M/s. Dalal. Jay- 
anthilal Gopalji and Company, Bombay on behalf 
of the defendant and apr to supply Bombay 


- 
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quality stretch to the defendantat Rs.59 per 50 kg. 
On the plaintiff accepting at Salem tke offer of 
Mjs.Dalal Jayanthilal Gopalji and Company, Bom- 
bay on behalf of the defendant for the supply of 
goods to the defendant the contract was com- 
pleted at Salem on 27.2.1978 the plainiiff caused 
between 11.3.1978 to 13.3.78 four wagan loads of 
Bombay quality tapioca starch to be despatched 
from Palghat to Indore and he.caused the invoice 
for 111 bags of loads to be:sent by the Chemical 
Starch Factory and for 220 bags by P.V.Brothers 
Starch Industrials and for two more wagons by 
Leenith Starch Factory. The defendant, after waiting 
for several days senta telegram on 1.4.1978 stating 
that the wagons had been unloaded and the quality 
of goods despatched were inferior in quality than 
the one contracted for. The plaintiff sent his rep- 
resentative Chainraj to Indore to loox into the 
matter and on 6.4.1978 the said Chainraj inspected 


the goods at Indore, found the allegations of the: 


- defendant that the goods are of inferior quality are 


‘false and thereafter he sold the goods at the risk of , 


` the defendant and realised a sum of Rs.64,125 and 
the plaintiff on account of the breach of contract 
, committed by the defendant suffered a loss of 
Rs.8040 which he'claimed as damages in the suit. 
3: The defendant resisted thesuit contending inter 
alia that the defendant-firm carry on business at 
Indore in Madhya Pradesh and the prcprietor of 
‘the defendant-firm voluntarily works and resides 
at Indore and that the offer and acceptaace for the 


supply of the Bombay quality tapioca starch was | 


negotiated by M/s.Dalal Jayanthilal Gopalji and 
Company, Bombay on telephone and the contract 
was concluded only at Indore and as nó part of 


cause of action for the suit arose within the juris- . 


diction of the Sub Court, Salem, thesaid Court has 
no jurisdiction to entertain the suit. 
4. The trial court framed the following issue on the 
question of jurisdiction: 
“Whether the Court has no jurisdiction to 
entertain the suit for the reasons set forth in 
the written statement of the defendant?” 
The trial court tried the above issue with regard to 
' , the jurisdiction as preliminary issue and found 
` that the Sub Court, Salem has no jurisdiction to 
entertain the suit as no part of cause of action for 
the suit arose within the jurisdiction of the Sub 
_ Court, Salem. Consequently the trial court 
returned the plaint to the plaintiff for represent- 
‘ing the same to the proper court. The plaintiff 
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filed an appeal C.M.A.No.105 of 1983 before the 
District Court, Salem. The appellate-Court con- 
firmed the finding of the trial court that no part of 
cause of action arose at Salem and dismissed the 


appellate court the plaintiff has filed the, present 
civil revision petition. ~ 

5.The only point argued by Sri T. Chengalvorayan 
learned counsel for the plaintiff is, that the con- 


tract for the supply of Bombay quality tapioca, 
- starch was concluded by offer and acceptance made 


over the phone; by the letter, Ex. A-2, the plaintiff 
offered to sell Bombay qualitj.tapioca starch to 
the defendant's agent M/s.Dalal Jayanthilal Gopalji 
and Company, Bombay; the defendant’s agent 
Mjs.Dalal Jayanthilal Gopalji and Company, Bom- 
bay called the plaintiff over the phone from Bombay 
and accepted the offer of the plaintiff made in 
Ex.A-2 to supply Bombay quality tapioca starch; 
the acceptance was made over the telephone at 
Bombay by M/s.Dalal Jayanthilal Gopalji and 
Company on behalf of the defendantand thesame 
was communicated to the plaintiff at Salem and, 


therefore, the contract for the supply of goods was ` 


concluded at Salem. Learned counsel further 
contended that as the contract was concluded at 
Salem, a part of the cause of action for the suit 


' arose at Salem, and, therefore, the sub-court, Salem 


has -got jurisdiction to entertain the suit. The 
contention of the learned counsel for the plaintiff 
cannot be accepted because factually the conten- 
tion of the learned counsel for the plaintiff runs 
counter:to the averments made in the plaint. In 
para 5 of the plaint the plaintiff has specifically 
stated as follows: 


-* After receiving the letter M/s.DalalJayanthi- , 


lal Gopalji and Company, Bombay called the 
plaintiff over the phone and requested him to 
- send 6 wagon loads of Bombay quality topioca 
starch to defendant to-Indore instead the tapi- 


oca mentioned by him in his letter dated - 


21.2.1978. The plaintiff accepted this offer of 
Mjs.Dalal Jayanthilal Gopalji and Company, 
of Bombay on behalf of defendant and agreed 


to supply Bombay quality tapioca starch to the | 


defendant at Rs.59 per 50 Kgs. For Angadipu- 
ram or Palghat. On the plaintiff accepting this 
at Salem the offer of M/s.Dalal Jayanthilal 


Gopaljiand Company, of Bombay on behalfof : 


defendant for the supply of the goods to defen-. 
dant, the contract was completed at Salem on 
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_ appeal. Aggrieved by the judgment of the lower `, 


I. 


27.2.1978." 
. Further in para 17 ofthe plaint the plaintiff has 
. also stated that the Cause of action for the suit 
aroseon 27.2.1978 when the plaintiffwas atSalem 
* through phone to send 6 wagons of quality tapioca 
starch to Indore. In para 18 of the plaint the 
plaintiff has further stated that even though the 
defendant is residing beyond the jurisdiction of 
the lower court as the contract to supply the goods 
was completed at Salem, a part of cause of action 
has arisen within the jurisdiction of the lower 
court and, therefore, the lower court has got juris- 
diction to entertain the suit. A perusal of the 
averments in para 5, 17 and 18 of the plaint go to 
show that the offer was spoken by the defendant’s 
. agent M/s.Dalal Jayanthilal Gopalji and Com- 
pany at Bombay over the telephone and the accep- 
tance was spoken by the plaintiff over the tele- 
phoneat Salem and theacceptance in this case was 
complete only when it was actually communicated 
to the defendant’s agent M/s.Dalal Jayanthilal 
Gopaljiand Company, at Bombay. On the basis of 


theaverments made in the plaint it isclear that the. 


acceptance in this case was complete and the 
: |contract was concluded between the parties for 
the sale of Bombay quality tapioca starch only 
when the words ofacceptancespoken by the plain- 
‘tiff over phone at Salem was actually communi- 
cated to the defendant's agent at Bombay. This is 
the only conclusion that can be reached on tlíe 
basis of the specific averments made by the plain- 
tiff paras 5, 17 and 18 of the plaint. 
6. The Supreme Court in B.G.Kedia v. Girdharilal, 
- ALR. 1966 S.C. 543: (1966)1 S.C.R. 656, dealing 
withthe question wherethe acceptance ofan offer 
is made over telephone, when acceptance is com- 
plete and where the contract is concluded, whether 
it is complete at the place where acceptance is 
spoken or at the place where the acceptance is 
heard, held that when an offer of acceptance is 
made over telephone, the acceptance is complete 
only when it is communicated to the other party 
and the acceptance is complete and a contract is 
concluded at the place where the acceptance is 
heard by the person to whom the acceptance | is 


made. The Supreme Court in the above decision, 


has observed as follows: 
*Obviously the draftsman of the Indian Con- 
tract Act did not envisage use of the telephone 
as a means of personal conversation between 
parties separated in space, and could not have 
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intended to make any rule in that behalf. The 
question then is whether the ordinary rule 
which regards a contract as completed only 
when acceptance is intimated-should apply, or 
whetherthe exception engrafted upon the rule 
. inrespectofoffersand acceptances by postand 
- by telegrams is to be accepted. If regard be had 
to the essential nature of conversation by tele- 
phone, it would be reasonable to hold that the 
parties being ina sense in the presence of each 
other, and negotiations are concluded by 
‘instantaneous communication of speech, com- 
munication of acceptance isa necessary part of 
the formation of contract, and the exception to 
the rule imposed on grounds of commercial 
expediency is inapplicable. 
The trial court was therefore right in the view 
which it has taken that a part of the cause of 
action arose within the jurisdiction of the City 
Civil Court; Ahmedabad, where acceptance’ 
was communicated by telephone to the 
plaintiffs.” 


‘7. Inview of the above settled position oflaw, it has 


to be held that'the acceptance spoken by the 
plaintiff over the phone from Salem was complete 
anda contract was concluded only when theaccep- 
tance was communicated to the defendant’s agent 
at Bombay and that the contract between the] 
parties was concluded only at Bombay where the 
acceptance was communicated to the defendant's 
agent and not at Salem where the acceptance was 
spokenover the phone. As thecontract in this case 
was not concluded at Salem and no part ofcause of 
action for the suit arose at Salem, the Sub Court, 
Salem has no jurisdiction to entertain the suit. In 
these circumstances, the court below rightly held 
that no part of the cause of action for thesuit arose 
within the jurisdiction of the Sub Court, Salem 
and the trial court has no jurisdiction to entertain 


- the suit. There are. no merits in the civil revision] 


. BS. 


petition and the same is liable to be dismissed. 
Accordingly, the civil revision peuuon. is dismissed. 
No costs. 


` Petition dismissed. 
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IN THE HIGH COURT OF J UDICATURE AT 
MADRAS. 


+ 


Present:- Venkataswami and Abdul Hadi, JJ. 


A.No.1198 of 1979 24th March, 1992. 
. Dhanasekaran -- Appellant 

v. l 

Manoranjithammalandothers ...Respondents. 


(4) Hindu Succession Act (XXX of 1956), Sec.8 - 
Notional partition preceding death of father - Son 
getting 1/2 share in joint family property by survivor- 
ship - Share whether separate property of son -Share 
obtained by son by way of inheritance from father - 
If separate property of son. : 
(B) Hindu Law - Hindu joint family and Hindu Co- 
parcenary - Distinction between - Joint family prop- 
erty and co-parcenary property whether distinct. 

(C) Hindu Minority and Guardianship Act (XXXII 


4 


' 0f 1956), Sec.12 - Expression 'adult male, member' 


` 


whether will include adult female member - Word 
‘Management’ whether includes management oth- 
erwise than by kartha. 
(D) Hindu Minority and Guardianship Act (XXXII 
of 1956), Secs.8, 11 and 12 - Minor -being sole 
surviving co-parcener - Guardian, if can be 
Deme - Undivided interest of minor in the prop- 
-If covered by Sec.8 - Sec.11 if will apply to 
ar 's interest in joint family property. . 
(E) Hindu Minority and Guardianship Act (XXXII 
of 1956), Sec.11 - Sale of minor's interest in joint 
family property by de facto guardian - If void or 
voidable. 
The plaintiff D (appellant) was the son of R who 
died in 1960. D as the minor sonand his mother M 
the first respondent survived him. The plaint 'B' 
Schedule properties belonged to the joint family 
consisting of R and D. On the daté of death of R, 


D became entitled to 3/4th share and the first- 


defendant to 1/4 share. The second defendant in 
the suit before the lower Court who died after 
filing a written statement. got a sale deed dated 
2.8.1961 from M representing herself and as guard- 
ian for her minor son ‘D’ D filed a suit in O.S:No.296 


of 1975 in the Court of the Subordinate Judge, 


Cuddalore for setting aside the sale deed and for 
partition and separate possession of his 3/4th share, 


M remained ex parte. The second defendant died 


after filing written statement its legal 
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representatives defendants 3 to 10 were impleaded 
as parties. Thesuit was dismissed, on appeal, itwas 
contended that inasmuch as the Court’s permis- 
sion was not obtained for alienating the minor’s 
share by the mother the sale was void. 

Heid:- In view of the notional partition immedi- 
ately preceding the death of the plaintiff's father, 
the 1/2 share that was got by the plaintiffs father 
on such partition was his separate property. (In 
that alone, the plaintiff inhérited half that is the 
1/4th share in entirety). It is settled law that prop- 
erty obtained as his share on partition by a- 
co-parcener who has no male issue is his separate 
property. (Vide: Sec.230(b) of Mulla's Hindu Law). 
In the present case the only male issue of the 
plaintiffs father being the plaintiff and the: 
notional partition having taken place between 
him and his father, the property obtained by the 
plaintiff's father on such partition would only be 
his separate property. So long as Sec.8 of the. 
Hindu Succession Act, 1956 operates, the result ^ 
should be the same in view of the observation of 
the Supreme Court in State of Maharashtra v. 
Narayan Rao, A.I.R. 1985 S.C. 716. 'Therefore the 
abovesaid 1/4th share got by the plaintiff from the 
father's abovesaid 1/2 share by way of inheritance 
under Sec.8 of the abovesaid Act is only his scpa- 
rate property. Regarding the character of the other 
1/2 share which the plaintiff got from the fatheron 
the above said notional partition, in the present 
case, admittedly the plaintiff is sole surviving 
co-parcener on the death of his father and the - 
other member of the joint family is his mother the 
1st defendant. The above said 1/2 share in the 
hands ofthe solesurviving co-parcener, the plain- 
tiff, is to be treated as if it were his separate 
property. [Paras 37,38 and 39] 
The terms ‘Hindu joint family’ is certainly wider in 
connotation that the term ‘Hindu Co-parcenary’ 
since the former includes female members ofthe 
family viz., Widows and unmarried daughters an 
even male members who are beyond 3 degrees 
from the common ancestor while the latter i 
restricted only to those male members who got, 
right by birth in the property of the family. ‘But t 


there is no difference between the ‘joint. family 4 


property and co-parcenary property. [Para 4P] 


‘In Sec.12 of the Hindu Minority and Guardian-. 


ship Act, adult member would include both-male 
and female. The management spoken to in Sec.12, 
a not necessarily be management as kartha but 


“| 
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. would include even the management otherwise. , 
' - f [Para 45] 
: Sec.12 of the Hindu Minority and Guardianship 
Act statutorily recognises the principle which was 
laid down consistently byseveral High Courts that 
under the Guardians and Wards Act, 1890, no. 
guardian can be appointed of minor’s undivided 


interest in the joint family properties where the . 


property isunder the management ofan adult. Yet 
it has been held even under the Guardians and 
Wards Act, a guardian can be appointed in cases 
where the minor is the sole surviving co-parcen- 
. ers. Therefore, the case of the interest of the sole 
' surviving co-parcener in the joint family property 
is treated as if it were a separate property. There- 
fore, Sec.8 of the Hindu Minority and Guardian- 
ship Act would aiso cover the case of such an 
interest. In view of what is stated in Sec.8, there is 
an implied exclusion of minor's interest in the 
joint family property from it. In other words, the 
very content of Sec.8 suggest, through not 
expressly, that the said section does not operate in 


the case of minor's undivided interest in the joint, 


family property. But while reading Sec.11 the Court 
does not get the impression that it cannot opérate 
with reference to minor's interest in the joint 
family property. Further Sec.6 mentions who are 
all natural guardians for the minor's property 
other than his interest in the joint family. While 
so, when the succeeding Sec.8 deals with powers of 
a natural guardian, it is but natural to imply when 
thereis nothing to indicate contra in that section- 
that thesaid powers are that of a natural guardian 
‘of minor's property other than his interest in the 
joint family property. So, Sec.11 will apply to all 
properties ofa minor including the minor's inter- 
est in the joint family property. But all the abovesaid 
discussion proceed: on the assumption that the 
abovesaid 3/4th share of the plaintiff was joint 
family property simpliciter. On the other hand, 
the court has held that out of the abovesaid 3/4th 
share, the abovesaid 1/4th share is the plaintiff's 
separate property and his other 1/2 share is to be 


treated as his separate property on the facts of this ` 


case. Therefore, in respect of both the abovesaid 1/ 
4th and 1/2 share belonging to the minor, the sajd 
Sec.8 of the Hindu Minority and Guardianship 
Act would operate and the permission contem- 


plated therein having not been obtained, the said ~ 


sale under Ex.B-4 in so far as the plaintiffs above 


said 1/2, 1/4, 3/4th share is concerned has to be 
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necessarily set aside since no prior permission 

from the Court was obtained under Sec.8 of the 

Hindu Minority and Guardianship Act. . 
[Paras 46, 49 and 51] 


. The Court isin agreement with the view expressed 


by the Division Bench in Subbulakshmi v. Sengo- 
latha Koundan and others, C.R.P.No.831 of 1969. 
Therefore, the Court does not think that the 
abovesaid Sec.11 does render the sale by a de facto 
guardian of his minor's interest in the joint family 
void. But the said section renders the said sale 
voidable only. d [Para 50] 
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M.LJ. 466; Rakhnabai v. Sita Bai, LL.R. 1952 
Bom. 455; Ranganatha Gounder v. Kuppuswami 
Naidu, (1976)2 M.L.J. 128; P.Govind« Reddy and 
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Appeal against, the decree of the Court of the 
Subordinate Judge, Cuddalore, South Arcot Dis- 
trict, dated 7.11.1977 in O.S.No.296 of 1975. 
M.N.Padmanabhan, for Appellant. 
V.R.Gopalan, for Respondent Nos.2 to 9. 

The Order of reference was made by 

Bellie, J. (on 17- 6-1991): The question that arises 


` for consideration in this matter is whether the sale 


bythe plaintiff's mother ofhis property during his 
minority is valid. The suit filed by the plaintiff for 
-setting aside the sale was dismissed. Hence this 
appeal by him. 

2. The plaintiffs father was one Rajamanickam 


Padyachi. He died in 1960. The plaintiffasa minor ` 


son and his mother-first defendant survived him. 
The plaint ‘B’ Schedule properties belonged to 
the joint family consisting of the said Rajaman- 
ickam and the plaintiff. On the death o? Rajaman- 
ickam the plaintiff became entitled to 3/4th share 
and the first defendant to 1/4th share. The second 
defendant who was residing in a portion of the 
property, taking advantage of the youngage ofthe 
first defendant, got a false and fictitious sale deed 
dated 2.8.1961 from her as representing herself 
and as guardian for her minor son the plaintiff as 
if it is supported by consideration of Rs.1,300. 
There was no legal necessity or justifiable reason 


` for the sale. On these grounds the plaintiff filed 


the suit for setting aside the sale deed dated 2.8.1961 
and for partition and separate possession of the 
plaintiff's 3/4th share.- 

3. First defendant remained ex parte, and the sec- 
ond defendant filéd a written statement contest- 
ing thesuit. After filing the written statement the 
second defendant died on his legal representatives 
have been impleaded as defendants, 3 to 10 and 
they adopted the written statement ^filed by the 
second defendant. They raised various conten- 
tions but many of them are not necessary for the 
purpose of this appeal. They desired that the sale 
was a fictitious one, and they contended that the 


sale was supported by consideration, and it was -. 


executed for-the benefit of the minor for legal 
necessity. 
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4. Itappears during the arguments before the trial - 


. Court it was argued for the plaintiff that the first 


defendant-mother should have obtained previous 
permission from the Court for selling the minor’s 
property, and there being no such permission the 
sale deed is invalid. 

5. The learned trial Judge rejected the plaintiffs 
case on all points raised by him and particularly 
holding that the sale was for legal necessity and the 
first defendant had right to sell the property ofthe 
minor, he dismissed the suit. l 
6. Now in the appeal by the plaintiff the only 
argument.advanced is that admittedly the first 
defendant-mother did not get the previous per‘ 
mission of the Court as required under Sec.8 of the 
Hindu Minority and Guardianship Act to sell the 
minor's interest of 3/4th share and therefore the 
sale in favour of the second defendant is invalid 
and hence it is liable to set aside and the suit is to 
be decreed. 

7. It is not in dispute that the suit property origi- 
nally belonged to the joint family consisting of . 
Rajamanickam and his son-the plaintiff. Raja- 
manickam and his son-the plaintiff were each 
entitled to 1/2 share of the suit property as joint 
family members. While so Rajamanickam died in 
1960. He left behind him his minor son-the plain- 
tiff and his wife-the first defendant. Under the 
Hindu Succession Act the plaintiffand his mother 
will be entitled to each 1/2 share in the share of 
Rajamanickam. Thus the plaintiff would be 
entitled to 3/4th share in the suit property and the 
first defendant would be entitled to 1/4th share. 
8. Now the plaintiff-son and the first defendant- 
motherconstitutea joint family and this isalso not 


- in dispute, for a male member and a female member 


can always constitute a joint family (See: Gowli 
Buddannav. Commissioner of Income Tax, Mysore, ` 
(1966)1 S.C.J. 586: (1966)1 I.T.J. 576: ALR. 1966 
S.C. 1523 and Sunamani Dei v. Babaji Das and 
others, A.I.R. 1974 Orissa 184. This family owned - 
theentire property ie., the property that belonged 
to Rajamanickam and his son-the plaintiff, in 
which the plaintiff will be entitled to 3/Ath share 
and the first defendant to 1/4th share. 


_9.Itis argued as far as the 1/4th share that devolved 


on the plaintiff out of the halfshare that belonged 
to Rajamanickam on his death that this cannot be 
a joint family property but it is separate property . 
of the plaintiff. In this connection 
Mr.M.N.Padmanabhan, learned counsel for the 
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appellant-plaintiff relies on Commissioner of Wealth, 


Tax Kanpur, etc., v. Chander Sen etc., ALR. 1986 
S.C. 1753: (1986)3 S.C.C. 567: (1986)161, I.T.R. 
370: 1986 Tax. L.R. 1328, and Yudhishter v. Ashok 
Kumar, A.LR. 1987 S.C. 858. In these two cases, in 
respect of a separate property devolved on the 


father under Sec.8 of the Hindu Succession Act, it - 


was held that the property cannot be the property 
of a Hindu joint family of the father vis-a-vis his 
sons. Similarly in the Full Bench decision of this 


Court in The Additional Commissioner of Income- - 


tax, Madras v. P.L.Karuppan Chettiar, Karur, ALR. 
1979 Mad. 1: LL.R. (1978)3 Mad. 305: 1979 Tax.L.R. 
14: (1978)2 I. T.J. 542, which has been referred to 
in the above Supreme Court decision in Commis- 
sioner of Wealth Tax, Kanpur, etc., v. Chander Sen 
etc., A.LR. 1986 S.C. 1753: (1986)3 S.C.C. 567: 
(1986)161 I.T.R. 370: 1986 Tax.L.R. 1328, it was 


decided that the property inherited by the father 


under Sec.8 of the Hindu Succession Act cannot 
be the property of the joint family of himself-and 
his sons and other members of the family. But in 
the instant case no separate property was inher- 
jted by one, but in the joint family property of the 
plaintiff and his father, on the plaintiff's father's 
death, the plaintiff along with his halfshare in the 
joint family property, also inherited 1/4th share 
out of his father's half share, the other 1/4th share 
going to the mother-first defendant. On the plain- 
tiff's father's death the joint family property owned 
by the father and son was not partitioned, and the 
joint family did not disrupt, but the joint family 
status continued as joint family ofthe plaintiff and 
his mother, and the plaintiff's share in the prop- 
ertybecame3/Athsharewhile the mother got 1/4th 
share. . 
10. A Full Bench of Andhra Pradesh High Court 
in Govinda Reddy and others v. Golla Obulamma, 
, ALR. 1971 A.P. 363 (F.B.), dealing with devolu- 


tion of the interest in co-parcenary property under. ` 


Sec.6 of the Hindu Succession Act observed: 
*Sec.6 is concerned with the devolution of a 
deceased co-parcener's interest alone. It has 
nothing to do with the disruption of joint 
family status. The co-parcenary will continue 
notwithstanding the death of a co-parcener 
until partition is effected." ~ - : 

Iam in respectfully agreement with this view. 

11. Now the question is whether in this situation 

- the mother couldalienate the plaintiff's undivided 
3/4th share in the joint family property as his 


guardian. As per Sec.6 of the Hindu Minority and 
Guardianship Act, in respect of níinor's property, 
excluding his undivided interest in the Hindu joint 
family property, in the absence of the father, the 
mother will be the natural guardian. Sec.8 of the 
Hindu Minority and Guardianship Act prescribes 
that for the sale ofa minor’s immovable property 
the natural guardian shall take the permission of 
the court. We have held above that the suit prop- 
erty of the plaintiff-minor’s 3/4th share, which 
includes the 1/4th share inherits from his father, 
cannot be held to be a separate property of the 
minor but it is his 3/4th undivided interest in the 
joint family property of himself and his mother. 

12. Incidentally a point may arise whether an 
undivided interest in the joint family property ofa 


^ minor is excluded in Sec.8 also as in Sec.6. While 


Sec.6 says as to who are the natural guardians ofa 
Hindu minor in respect of his property it has 
excluded the minor’s undivided interest in the 


joint family property. Sec.8 deals with the power , 


of the natural guardian in respect of the minor's 
immovable property. From a conjoint reading of 
both the Secs.6 and 8 it is ‘clear and beyond any 
doubt that the minor’s immovable ‘property 
referred to in Sec.8 is that property excluding his 
undivided interest in.the joint family property. 

13. This view is supported by a decision of Palan- 
iswami, J. in Subramaniam v. Krishnaswami Goun- 
dar and others, A.I.R. 1972 Mad. 377. Therefore as 
per Sec.8 of Hindu Minority and Guardianship 


Act permission of the Court shall be obtained in . 


respect of minor's separate property and not his 
undivided interest ïn -the joint family property. 
But the sale of the-undivided interest shall be 


> justified under the Hindu Law, i.e., it must be for 


legal necessary. This appears to be the consistent 
view of various High Courts commencing from In 
re. Krishnakant Managammial, A.LR. 1961 Guj. 68, 
followed by Sunamani Dei v. Baboji Das and oth- 
ers, ALR. 1974 Orissa 184 and Subramaniam v. 
Krishnaswami Goundar and others, ALR. 1972 
Mad. 377. ` f 

14. Now we come to the question whether the sale 


by the mother of the plaintiff's share in the prop- ` 
.erty is valid.:It is argued that even in the suit 


property is the minor's interest in the joint family 
property, his mother cannot be a kartha or man- 
ager of the joint family property and therefore the 
sale by her is incompetent. In this connection a 
Division Beneh ruling in V.M.N.Radha Ammal, 


^ 
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Kancheepuram v. The Commissioner of Income 
Tax, Madras, (1950)2 M.L.J. 399, was relied on. 
Therein Satyanarayana Rao, J. observed: 

: *Therighttobecomea manager depends upon 


the fundamental fact that the person on whom . 


the right devolved was a co-parcener of the 
joint family..... Further, the right is confined to 
. the male members of the family as the female 
members were not treated as co-parceners 
though they may be members ofthe joint family." 
Viswanatha Sastri, J. said: 
“The managership of a joint Hindu family is a 
creature of law and in certain circumstances, 
could be created by an agreement among the 
. co-parceners of the joint family. Co-parcener- 


ship is a necessary qualification for manager- . 


ship of a joint Hindu family." : 

These observations of the learned Judges were 
quoted with approval by the Supreme Court in 
Commissioner of Income Tax, Madhya Pradesh, 
Nagpur v. Seth Govindram Sugar Mills Ltd., A.LR. 
© 1966 S.C. 24: (1965)3 S.C.R. 488, and it was said 
that a widow, not being a co-parcener has no legal 
qualification to become the manager of a joint 
Hindu family. 

15. In Mulla’s Hindu Law, Fifteenth Edition, at 
page 625, in Sec.519, there is the foliowing pas- 
sage, which appears to be with special reference to 
minor's interest in the joint family property: 
“Ifthe minor is a member of ajoint family gov- 
erned by the Mitakshara Law, the father as 
kartha (manager) is entitled to the manage- 
ment of. the whole co-parcenary property 
including the minor’s interest. After the 
father’s death, the management of the prop- 
erty, including the minor's interest therein passes 
to the eldest son as karta. The mother is not 
entitled to the custody of the undivided inter- 
est of the undivided interest of her son in the 
joint property, because such property is not 
separate property, though she is entitled to the 
custody of his person and of his separate prop- 

- erty, if any." 

The next sentence below this passage! isalso worth 
noting, 
“If all the sons are minors, the Court may 

. appoint a guardian of the whole of the joint 

property until one of them attains majority, 
specially when the widows of the father were 
quarrelling among themselves." 

These passages in Mulla's Hindu Law makes it 
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more clear that in respect of minor's undivided 
interestin Hindu joint family property the mother 
cannotbea kartha (manager). Ittherefore follows 
that the plaintiffs mother, i in our case the first 
defendant, in respect of the plaintiff's 3/4th share 
in the joint family property could never be me 
karta (manager). 

16. Without being a kartha (manager), in what 
capacity she has sold the minor’s interest is the 
point. Ratnam, J. in Pattayi Padayachi v. Subramania 
Padayachi, (1980)2 M.L.J. 296, has held that a sale 
by the mother as guardian ofan undivided interest 


of two minors in the joint family property is void 


because the mother had no right to sell. 

17. Mr.V.R.Gopalan, learned counsel for the 
respondents-defendants would however contend 
that may be the mother has no right in respect of 
minor’s share in the co-parcenary property, but 
not in the case of minor’s undivided interest in a 
joint family property. The learned counsel would 
submit that ‘joint family’ is much wider a term 
than a co-parcenary. But from the above discus- 
sion of the decisions viz., V.M. N.Radha Ammal, 


‘Kancheepuram v. The Commissioner of Income 


Tax, Madras, (1950)2 M.L.J. 399, and Commis- 
sioner of Income Tax, Madhya Pradesh, Nagpur v. 
Seth Govindram Sugar Mills Ltd., ALR. 1966 S.C. 
24: (1965)3 S.C.R. 488, and the passages in Mulla's 
Hindu Law, I find no merit in this submission. The 
Supreme Court has clearly stated thata widow has 
no legal qualifications to become a manager of a 
joint Hindu family. It is similarlystated in the said 
Mulla's passages (supra) also. 
18. In this connection Mr.Gopalan would cite the 
decision of Orissa High Court in Sunamani Dei v. 
Babaji Das and others, A.LR. 1974 Orissa 1 84, 
wherein it has been held that, ] 
“When the minor and his mother constitute a 
Hindu joint family, cach with a moiety of undi- 
vided interest in any immovable property 
belonging of the family, in the ‘absence of the 
father, the mother as natural guardian, can 
alienate even. the minor's half share in the 
immovable property under the personal law. 
.Sec.8ofthe Hindu Minority and Guardianship 
Act will not apply to such alienation." 
This decision is rendered by following ajudgment 
of Madhya Pradesh High Court in Sugga Bai v. 


Court in Gangoji Rao and another v. H. R.Channappa 


Po 


Hira Lal,zA.LR. 1969 .M.P. 32. And this Orissa - 
' ruling has been followed by the Karnataka High 
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and others, A.LR. 1983 Karn: 222. Thé same view 

has been held by the Kerala High Courtin Sandeep 

(Minor) and another v. Sarojini Mossiar and others, 
"ALR. 1990 Ker. 138 (NOC).: 

.19. From the passage quoted above from the deci- 
sion of the Orissa High Court, it appears, accord- 
ing to that High Court, because the mother is a 
natural guardian she will have the right to alienate 
minor’s undivided interest in the joint family 
property. But as per the passage of Mulla’s Hindu 
Lawquoted above the motheris not entitled to the 
custody of the undivided interest of her son in the 
joint family property. It is only in respect of a 
person and separate property the mother can bea 
natural guardian and that is what Sec.6 of the 
Hindu Minorityand Guardianship Actalso states. 


‘Tt appears to me that the reasoning given by the ' 


Orissa High Court is not quite correct. 

20. However, the question arises whether the mother, 
by virtue of being a natural guardian of the person 
and the private property of the minor, as a de facto 
guardian, can alienate the minor's share in the 
joint family property for the legal necessity or for 
the benefit of the estate. The concept of defacto 
guardian is well recognised in Hindu Law. For this 
Mulla’s Hindu Law, fifteenth Edition, Sec.538 at 
page 636 can be referred to. Itis stated therein that 
a de facto guardian has the same powcr ofalienat- 
ing the property of his ward as a natural guardian. 
21. Mother alone in the instant case can manage 
the joint family property including théshare of the 
minor son. Certainly she is not a karta or the 
manager as known to Hindu Law in respect of the 
joint family property. This means she has no legal 
right to claim as Karta or manager, but that does 
not mean she cannot manage the property. In this 
way she becomes the de facto guardian of the 
minor’s undivided interest in the joint family 
property. In that capacity, as per the general Hindu 
Law she will have the right to sell the minor’s 
undivided interest, subject to of course, the sale 
being for legal necessity or for the benefit of the 
estate ofthe minor.  . 

22. Then it is contended that Sec.11 of the Hindu 
Minority and Guardianship Act abrogates the 
right of de facto guardian to sell the minor's undi- 
vided interest in the joint family property. The 
section reads as follows: 


“After the commencement of this Act, no person ' 


shall be entitled to dispose of, or deal with, the 
property ofa Hindu minor merely on the ground 
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ofhis OF her bein g the dg facto guardian of the 
minor.” 
Now the question is whether this Sec.1 1 abro gates 
the right of a de facto guardian i in respect of the 


- undivided interest of a minor in the joint samiy; 


property also. 

23. In the section there i is no reference to “undi- 
vided interest” of a Hindu minor in “the Hindu 
joint family property”, but what is referred to is 
“the property of a Hindu minor”. We have to 
construe whether the words “property ofa Hindu 
minor” includes the undivided intcrest of the minor 
in the Hindu joint family property. 

24. Sec.6 prescribes who will be the natural guard- 
ian in respect of minor’s person as weli as in 


' respect of minor's property. This is the first sec- 


tion (in the Act) wherein minor's property is 
reierred to. When it is so referred to ‘minor’s 
undivided interest in the joint family property" is 
excluded. Therefore as per Sec.6 minor's property 
means his private property ie., his property other 
than the undivided interest in the joint family 
property. Sec.8 deals with the powers of natural 
guardian in respect of minor's immovable prop- 
erty. In this section there is no mention of undi- 
vided interest in the joint family property. As 
already discussed above with reference to these 
two sections, when they are conjointly read, 
minor's immovable property referred to in Sec.6 
only means his private property, and his undivided 
interest in the Hindu joint family is not included. 
25. Sec.9 relates to testamentary guardians and 
their powers and thus it deals with a different 
aspect. This section while giving power to the 
father of a minor and a mother after the father, 
who is entitled to act as a natural guardian, to 
appoint by will a testamentary guardian to the 
minor's property, e excludes the undivided interest 
referred to in Sec.12. The property referred to in 
Sec.12 is undivided interest in the joint family 
property which property is under the manage- 
ment of an adult member of the family. To such a 
property, as per Sec..9, no testamentary guardian 
shall be appointed by the father who is entitled to 
act as natural guardian of the minor. Thus con- 
strued, Sec.9 enablesa Hindu father entitled to act 
as natural guardian of his minor son to appoint a 
guardian by will to the minor's property which can 
be both private property as well as the undivided 
interest in the joint family property but which is 
not under the management of an adult member. 
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26. Sec. 12: as just aforesaid relates to minor’s 
undivided interest in the joint family property 
which is under the management of an adult member 
of the family and.the section says that no guardian 


= ‘shall be appointed for the minor in respect ofsuch 
undivided interest. Thus Sec.12 specifically deals ' 


with the minor’s property ofan undivided interest 
in the joint family property which is under the 
management of an adult member of the family. 
While so Sec.11 deals with the defacto guardian’s 


' power in the minor's property. While Sec.8 deals _ 


with the natural guardian’s power in respect of the 
minor’s property. We have already held that the 
minor’s property referred to in Sec.8 does not 


include his undivided interest in the joint family : 
: before us on being referred to by Bellie, J., since 


property and therefore, likewise, it must be held 
that minor's property referred to in Sec.11 also 
does not include his undivided interest in thejoint 
family property. = - 

27. According to Ratnam, J. in his decision in 
Pattayi Padayachi v. Subramania Padayachi and 
others, (1980) 2M.L.J. 296, while inSecs.6,9 and 12 
the minor's undivided interest in the joint family 
property has been specifically excluded there is no 


such exclusion in Sec.11 and therefore it can be ~ 


said that Sec.11 also exclude minor's undivided 
interest in the joint family property. But for the. 
reasons stated above by me, with great respect, I 
am unable to agree with this reasoning of the 
learned Judge. When in Sec.6 wherein for the first 
time ‘Minor’s property’ occurs the minor's undi- 


vided interest in the joint family property is- 
excluded, in the subsequent section whenever ' 


“minor’s property" occurs it must be taken to 
exclude the undivided interest in the joint family 
property unless it is expressly stated that minor's 
property includes or does not exclude the undi- 
vided interest in the joint family property. In Secs.8 
and 11 there is no such exclusion, whereas in Sec.9 
there is specific exclusion: Therefore it is clear 
that minor’s property referred to in Sec.11 
excludes his undivided interest in the joint family 
property. It therefore follows that this section 
' does not abrogate the right of the de facto guard 
ian in respect of the minor's undivided interest iri 
the joint family property. 
28. Perhaps. keeping in mind the possibility of'a 
motherbeingin management ofjoint family prop- 
erty, in Sec.12 it is stated “an adult member of the 
family" and not “a male.adult member of the 
family". Considering thus it can be safely taken 
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that the sale by the first defendant mother is under 
the power as.de facto guardian of minor's undi- 
vided interest in the joint family property. . ` 

29. Considering the entire circumstances of the 


‘case which involves complicated legal points and 


also my inability to.agree with the view taken by 

Ratnam, J., I think it would be quite appropriate 

to place the matter before a Division Bench or 

Full Bencli for an authoritative decision. 

30. The office is directed to place the matter 

before my Lord the Chief Justice for necessary 

direction. `. 

Pursuant to the Order of reference the judgment 

of the Bench was delivered by 

Abdul Hadi, J.:- This appeal has been posted: 


the view he is taking on the question involved in 
the appéal is in conflict with the view taken by 
Ratnam, J., in the decision reported in Pattayi 
Padayachi v. Subramania Padayachi and others, 
(1980)2 M.L.J. 296. 

32. This appeal is by the plaintiff against the 
dismissal of his suit O.S.No.296 of 1975 on the file 
of Sub Court, Cuddalore, praying for setting aside 
the sale under Ex.B-4, dated 2.8.1961, effected by 
his mother when he was a minor in so far as his 3/ 
4th the share therein is concerned and for parti- 
tion and separate possession of the said share. The 
question to be answered is whether the said sale is 


~ hit by Sec.8 of the Hindu Minority and Guardian- 


ship Act, 1956 since admittedly the plaintiffs mother 
did not obtain the previous permission from the 
Court as contemplated in the said Section, and 
consequently whether the plaintiff could avoid the 
said sale with reference to his above-said 3/4th 
share. the contention of thé learned counsel for. 


, the plaintiff Mr.M.N.Padmanabhan is that Sec.8 


operates and the plaintiff could avoid the sale. On 
the other hand, the contention of the learned 
counsel for the defendants 3 to 10 (respondents 2 
to9 herein) whoare the legal representative of the 
deceased 2nd defendant, the vendee under the 
above said sale deed, Mr. V.R.Gopalan, is that the 
said property being the joint family property, the 
said Section is not attracted that consequently, the 
above said permission from the Court is not called 


. for dnd that the said sale having been effected for 


legal necessity of the family, should be up-held as 
valid as the Court below has done. 

33. The 1st defendant (1st respondent herein) is 
the plaintiff's mother and under the said, she sold 


` 


II) 


not only the above said 3/4th share belonging to 
the plaintiff on his behalf, she also sold her own 
1/4th share therein. She remained ex parte both in 
the Court below and in this Court. ; 

34. Admittedly, theabovesaid property was a joint 
family ‘property of the family of one Rajaman- 
ickam Padayachi; his son, the plaintiffand his wife, 
the 1st defendant, till his death in 1960, after the 
coming into force of the Hindu Succession Act of 
1956, leaving behind his said widow the 1st defen- ` 
dant and his son, the plaintiff. There is also no 
dispute that pursuant to Sec.6, proviso and Expla- 
nation 1 therein, read with Sec.8 of the said Act, a 


notional partition between Rajamanickam . 


Padayachi and his son, the plaintiff-had taken 
place immediately before the death of Rajaman- 
ickam Padayachi, that the plaintiff thereby got 
halfshare in the suit property by survivorship and 
in the remaining half share of‘ Rajamanickam 
Padayachi, his two heirs, viz., the 1st defendant 
and plaintiff got 1/4th share each by inheritance 
and that, inall, tlie plaintiff got 3/4th share andthe 
1st defendant got the remaining 1/4th share. Bel- 
lie, J., in his referring judgment, has came to the 
conclusion that the above-said undivided 3/4th 
sharewas the joint family property of the familyof 
the plaintiff and his mother, after the death of the 
plaintiff's fathér, that consequently Sec.8 of the 
. Hindu Minority and Guardianship. Act, is not 
attracted and that though she is not a co-parcener 
and consequently not the karta of the family, she 
canalienate thesaid 3/4th share as de facto guard- 
ian of her minor son for the legal necessity of the 
minor or for the benefit ofthe estate of the minor, 
since she is, in the absence of the father, the. 
natural guardian of the person and the private 
property of the minor. For coming to this conclu- 
sion Bellie, J. has held that Sec.11 of the Hindu 
Minority and Guardianship Act, (which says.that 
after the commencementof the said Act, no per- 
son shall be entitled to dispose of the property of 
a Hindu minor mercly on the ground of his being 
the de facro guardian of the minor), is not appli- 
cable to an undivided interest of a minor in thc 
joint family property. But, in this regard, as also 
pointed out by Bellie, J., Ratnam, J., has held that 
. the above said Sec.11 will apply even to such 
minor’s interest in the joint family property. - 
Therefore, according to Ratnam, J., de facto guardi- 
anshipis totally abolished, whatever be the nature 
of the property, whether separate properly or 
(E 
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joint family property of the minor and when the 
minor's mother sells such interest of the minor in 
the joint family property, the said sale is void, ab 
initio because the mother has no competencyat all 
to sell such interest of the minor, she being total 
trespasser. Further Ratnam, J., while interpreting 
Sec.12 of the Hindu Minority and Guardianship | 
Act, (which says that where a minor has undivided 
interest in the joint family property and the prop- 
erty is under the management of an adult member 
of the family, no guardian shall be appointed for 
the minor in respect of such undivided interest) 
has held that the expression ‘adult member’ used 
in Sec.12 would refer only to an adult male mem- 
ber and not an adult female member. Bellie, J., 
does not also share this view of Ratnam, J., and 
holds that the.expression “adult member" would 
refer. to both male and female and the term 
“management” referred to therein does not mean 


: management as karta, but management in gen- 


eral. ` 

35. In view ofthese differing views, on reference by 
Bellie, J., the mattcr has been placed before us. 
Before going into the question whether Sec.8 of 
the Hindu Minority and Guardianship Act would 
apply-to the sale of the abovesaid 3/4th share 
which belonged to the plaintiff, we have to see 
whatis the character of the said 3/4th share in the 
hands of the plaintiff, in the light of the facts 
narrated above. If it is joint family property; the 
uniform opinion as laid down in Subramaniam v. 
K. Gounder, A.I.R. 1972 Mad. 377, and other deci- 
sions is that Sec.8 will not operate since it is only 
with reference to separate property of minors it 
will. So, it has beseen whether the above said 3/4th 
share of the plaintiff is the joint family property or 
the separate property of the plaintiff when the 
abovesaid sale was effected. As already stated, the 
abovesaid 3/4th share is composed of 1/2 share 
which came to the plaintiff on the above-said 
notional partition between himself and his father 
immediatcly prior to the death of the father, by 


survivorship. The other 1/4th share was inherited 


by him from his father on his death out of the 


‘abovesaid remaining 1/2 share, which was got by 


his father pursuant to the abovesaid notional 


partition. 
36. So far as this 1/4th share is concerned, the 
learned counsel for the plaintiff 


Mr.M.N.Padmanabhan cited before us, as he did 
before Bellic, J., also two Supreme Court decisions, 
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viz., Commissionér of Wealth-tax, Kanpur, etc., v. 
Chander Sen Etc., A.LR. 1986:S.C. 1753: (1986)3 
$.C:C. 567: (1986)161 I.T-R. 370::1986 Tax.L.R. 
1328 and Yudhishter v. Ashok.Kumar, A.LR. 1987 
S.C: 858, in support of his contention that it came 


to the plaintiff-as his separate property. In the _ 


above ‘referred to Commissioner of Wealth-tax 
Kanpur, etc.-v. Chander Sen Etc., A.I.R. 1986 S.C. 
1753: (1986)3 S.C.C. 567: (1986)161 I.T.R. 370: 
1986 Tax.L.R. 1328, there was a partition of joint 
family business between the father and his only 
son. Thereafter they continued the business in the 
name ofa partnership firm. Theson formed a joint 
family with his own sons. The father died and 
amounts standing to the credit of the deceased 
father in-the account of the firm devolved on his 
son. The Wealth Tax Authorities, while assessing 
the wealth tax in respect of the assessee, viz., the 


joint family (which is called Hindu undivided family - 


under the Wealth-tax Act).of the son and his own 
` sons, included the amount in computing the net 
wealth under ‘the said Act. In that context, the 
Supreme Court held that the said son inherited 
the above said amount standing to the credit of his 


deceased father in the accounts of the firm, as an. 


individual and notas karta of his joint family with 
his own sons and that hence it could not be 
included in computing the said assessee’s net wealth 
under the abovesaid Act. In this context, the Supreme 
Court observed that though under the old Hindu 
‘Law the said son would inherit the above said 
amount standing to the credit of the deceased 
father as Karta ofhis own family with his own sons, 
the Hindu Succession Act, 1956, has modified the 
rule of succession by virtue of Sec.8 thereof read 
with the preamble and Sec.4 of the said Act. There- 
fore, it observed as follows: 
“It would be difficult to hold today that the 
property which devolved on a Hindu under 
Sec.8 of the Hindu Succession Act would be 
. HUF in his hand vis-a-vis his own son; that 
would amount to creating two classes among 
the heirs méntioned in Class I, the male heirs 
in whose hands it will be joint Hindu family 
property and vis-a-vis son and female heirs 
with respect to whom no such concept could be 
* applied or contemplated." 
In the above referred to Yudhishter v. Ashok Kitak 
ALR. 1987 S.C. 858, the same principles was 
enunciated thus: ` . 
"Normally therefore whenever the father gets 
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a property from whatever source from the . 
grand father or from any other source, be it. 
separate property or not, his.sons should have 
a share in that and it will become part of the 
joint Hindu family of his sonand grandson and 
other members who form joint Hindu family 
with him. This Court observed that this posi- 
tion has, been affected.by Sec. 8 of the Hindu 
Succession Act, 1956 and, therefore, after the 
Act, when the son inherited the property in the 
situation contemplated by Sec.8, he does not 
take itas karta of his own undivided family but 
: takes it in his individual capacity.......” 
“This Court observed in theaforesaid decision 
that the views expressed by the Allahabad High 
Court, the. Madras High Court, the Madhya 
: Pradesh High Court and the Andhra Pradesh 
High Court appeared to be correct.and was, 
unable to accept the views ofthe Gujarat High 
‘Court. To the similar effect is the observation 
of learned author of Mane, s Hindu Law, 12. 
Edn. page 919". 
The above referred to overruled decision of Gujarat 
High Court in Commissioner of Income Tax, Gujarat- 
I v. Dr.Babubhai Mansukhbhai, (1977)108 L.T.R. 
417. The above referred to decisions which were 
approved are Commissioner of Wealth-tax, A.P.II 
v. Mukundgirji,.1983 Tax.L.R. 1370 (A.P.), The 
Additional Commissioner of Income-tax, Madras v. 
P.L.Karuppan Chettiar Karur, AIR. 1979 Mad. 1: 
LL.R. (1978)3 Mad. 305: 1979 Tax.L.R. 14: (1978)2 
LTS. 542 (F.B.) and Shri Vallabhdas Modami v. ` 
Commissioner of Income Tax, 1983 Tax.L.R. 259 
(M.P.). 
37. But, Bellie, J. in hisreferring judgment, distin- 
guished these two Supreme Court judgments and 
also theabove referred to The Additional Commis- 
sioner of Income-tax, Madras v. P.L.Karuppan 
Chettiar Karur, A.I.R. 1979 Mad. 1: ILL.R. (1978)3 
Mad. 305: 1979 Tax L.R. 14: (1978)2 LT.J. 542 
(F.B.), by saying that in those cases “in respect of 
a separate property devolved on the father under 
Sec.8 of the Hindu Succession Act it was held that 
the property cannot be the property of a Hindu 
joint family of the father vis-a-vis the son... but, in 
the instant case, no separate property was inher- 
ited ......... ” No doubt in the above-said Supreme 
Courtand Madras decision, separate property was 
inherited. But we do not see any difference in the 
present case also. With respect we hold that Bel- 
lie, J., is not correct in this regard. In view of the 
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abovesaid notional partition immediately preced- 


ing the death of the plaintiff's father, the abovesaid, 


1/2 share that was got by the plaintiff's father on 
such partition was also his separate property. (In 
that alone, the plaintiff iiiherited half that is the 
abovesaid 1/4th share in the entirety). It is settled 
law that property obtained as his sliare on parti- 
tion by a coparcener who has no male i issue, is his 
separate property. (Vide Sec.230(b) of Mulla's 
Hindu Law). In the present case the only male 
issueofthe plaintiff's fathérbeingthe plaintiff and 
thenotional partition having taken placebetween 
him and his father, the property obtàined by the 
plaintiff's father on such partition would only be 
his separate property. In Mayne’s Hindu Law, 
12th Edition at page 541 also it has been Observed 
‘relying on Padmaja y. Jaisoorya, (1959) A.L.T. 67, 
following Kalianji Ranchhod v. Bezonji Naraswamiji, 
` LL.R. 32 Bom. 512, that where a father divided 
that family property between his and his sons, the 
share obtained by him was self-acquired property, 
which he could bequeath to his wife. In the above 
referred to The Additional Commissioner of 
Income-tax, Madras v. P. L.Karuppan Chettiar Karur, 
ALR. 1979 Mad. 1: LL.R. (1978)3 Mad. 305; 1979 
Tax L.R. 14: (1978)2 I.TJ. 542 (F.B.), also, the 


property in question was the property inherited: 


from his devised father and it was held that theson 
‘K’ who so inherited, got the property as his sepa- 
rate property and not that of the joint family 
consisting of himself, his wife, sons and daughters. 
The only difference is in the above referred to The 
Additional Commissioner of Income-tax, Madras v. 


P.L.Karuppan Chettiar Karur, A.I.R. 1979 Mad. 1: © 


LL.R..(1978)3 Mad. 305: 1979 Tax L.R. 14: (1978)2 
TJ. 542 (F.B.), there was a natural partition or 
division, but in the present.case, the partition or 
division, is a notional one. But that will not make 
any difference. No doubt, the learned counsel for 
respondentargued that the legal fiction employed 
in Explanation 1 to Sec.6 of the Hindu Succession 
Act, 1956is only to fix the quantum of theshare of 
the deceased co-parcener and not to fix the char- 
acter of the property in the hands of his heirs who 
inherit from the quantum so fixed. In this connec- 
tion he cited State of Maharashtra v. Narayan Rao, 
AIR. 1985 S.C. 716. But, the said decision only 


says; “A legal fiction should no doubt ordinarily ` 


be carried to its logical end to carry out the pur- 
poses for which it-is enacted, but it cannot be 
carried beyond that.” In the said Supreme Court 
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decision, on facts it was held that the abovesaid 
legal fiction could not be carried to the extent of 
holding that the female heir under Séc.7. of the 
Hindu Succession Act read with Sec.6 of the said 
Act, could be treated as having ceased to be a 
member of the family. It was so held because 
otherwise it would amount to carrying the legal 
fiction béyond the permissible limit. But, the present 
case is different. The legal fiction being the abovesaid 
notional partition, what is deducible as a conse- 
quence from it, is that the property got on such a 
notional partition by the plaintiffs father or the 
plaintiff as the case may be, is only his separate 
property, in view of the fact that if the partition 
was a natural one, the same result would follow. ' 


~ 38. So, in the final analysis, so long as Sec.8 of the 


Hindu Succession Act, 1956 operates, the result 
should be the same in view of the abovesaid obser- 
vations of ‘the Supreme Court. Therefore, the 
abovesaid 1/4th share got by the plaintiff from the 
father’s abovesaid 1/2 share, by way of inheritance 
under Sec.8 of the abovesaid Act is only his sepa- 
rate property. 
39. Now, regarding the character of thé other 1/2 
share, which the plaintiff got from his father on the 
abovesaid notional partition, the learned Counsel 
for the appellant also cited D. S.Agalawe v. 
P.M.Agalawé, A.I:R. 1988 S.C. 845, where it has 
been held as follows: `` 
“The joint family property does not cease to be 
joint family property when it passes to the 
hands ófa sole surviving co-parcener. Ifa son is 
born to the solesurviving co-parcener, the said 
properties become the joint family properties 
in his hands and in the hands of his son. The 
only difference between the right of a manager 
of a joint Hindu family over the joint family 
properties where there are two or more 
co-parceners and the,right of a sole surviving 
co-parcener in respect of the joint family prop- 
erties is that while the former can alienate the 
joint family properties only for legal necessity 
or for family benefit, the latter is entitled to 
dispose of the co-parcenary property. as if it 
. were his separate property as long as he remains 
a sole surviving co-parcener and he may sell or , 
mortgage the co-parcenary property even though 
there is no legalnecessity or family benefit or may 
even make a gift of the co-parcenary property. 
If a son is subsequently born to or adopted by 
the sole surviving co-parcener or a new 
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co-parcener is inducted into the family on an 
adoption made by a widow of a deceased 
co-parcener, an alienation made by the sold 
sereiving eo parceaer before the birth of a new 
co-parcener or the induction of a co-parcener 
by adoption intó the family whether by way of 
sale, mortgage or gift would howeverstand, for 
the co-parcener who is born or adopted after 
the alienation cannot object to alienations 
made before he was begotten or adopted.” 
(Emphasis supplied by us). 
In the present case, admittedly the plaintiff is the 
sole surviving co-parcener on the death of his 
father, and the other member of the joint family is 
his mother the 1st defendant. The contention of 
the learned counsel for the appellant is that, since 
the abovesaid 1/2 share, in the hands of the sole 
surviving co-parcener, the plaintiff, is to be treated 
as if it were his separate property according to the 
Supreme Court decision, here also Sec.8 of the 
Hindu Minority and Guardianship Act would 
operate and the abovesaid sale effected by the 1st 
defendant-mother oh behalfof the minor plaintiff 
could be avoided by the minor plaintiff on the 
mere ground that the prior permission from the 
Court was not obtained. We also hold so, since the 
abovesaid 1/2 share has to be treated as if it were 
the plaintiffs separate property. In this regard 
also we differ from Bellie, J. 
40. No doubt the learned counsel for the respon- 
- dents sought to contend that the said-half share, 
though not “co-parcenary property”, is the “joint 
family property” in the hands of the plaintiff. We 
are unable to understand this contention. He no 
doubt began to explain the above said contention 
by saying that the term “Hindu joint family” is 
wider in concept than the'term “Hindu co-parce- 
nary” and cited Buddanna v. I.T. Commissioner, 
Mysore, A.LR. 1966 S.C. 1523 and Sitabai v. 
Ramchandra, A.LR. 1970 S.C. 343. 
41. On the proposition of law, no doubt, there can 
be no two opinion. In other words, the terms 
*Hindu joint family' is certainly wider in connota- 
tion than the term ‘Hindu Co-parcenary’. since 
the former includes female members of the family 
viz., Widows and unmarried daughters and even 
male members who are beyond 3 degrees from the 
common ancestor, while the latter is restricted 
only to those male members who got right by birth 
in the property of the family. But there is no 
difference between the Joint family property and 


The Madras Law Journal Reports 


[1992 


‘co-parcenary property’. In fact, Mulla's Hindu 
Law, 15th Edition, Sec.220 at page 287 says that ` 
the term “joint family property", is synonymous ` 
with “co-parcenary property”. In the said section 
the learned author divides the properties under 
law, only into two classes, viz., 1. Joint family 
property and 2. separate property, and finally also ' 
states that the term joint family property’ is syn- 
onymous with “co-parcenary property”. So, we 
are unable to accept the abovesaid contention of 
the learned counsel for the respondents. ` 
42. The learned counsel for the respondent also 
relied on Gangoji Rao and another v. HR.Channappa 
and others, A.I.R. 1983 Kant. 222, Girdhar Singh v. 
Anand Singh, A.LR. 1982 Raj. 229, Sunamani Devi 
v. Babaji Das and others, A.ILR. 1974 Orissa 184 
and In re. Krishnakant Managammal, A.LR. 1961 
Guj. 68. These decisions are cited on the footing 
that the abovesaid 3/4th share of the plaintiff was 
joint family property in his hands. But, in the view 
we have taken, viz., that the abovesaid 1/4th share 
of the plaintiff is his separate property and his 
obiter 1/2 sháre is to be treated as his separate 
property, these decisions may have no application 
to the case in hand. Nevertheless, since arguments 
were advanced on the footing of these decisions, ` 
weshall tough upon them also (assuming that the 
abovesaid 3/4th-share in the hands of the plaintiff 
was joint family property simpliciter). 
43. In the above referred to Gangoji Raó and 
another v. H.R. Channappa and others, ALR. 1983 
Kant. 222, it has been held that when the mother 
manages the family property of the minor son, 
Sec.11 of the Hindu Minority and Guardianship 
Act, 1956 is not attracted and that, therefore, she 
can validly alienate it for family necessary or bene- 
fit, without obtaining permission of the Court 
under Sec.8 of the said Act. The said decision 
further observes that the fact that the mother can 
also manage the family property is event from 
Sec.12 referring to the family property being in the 
management of ‘an adult member of the family’ 
and not “adult male member of the family”. But 
according to us, this decision does not lay down 
the correct law. Sec.12 no doubt runs as follows: 
“12. Guardian not to be appointed for minor's 
undivided interest in joint family property- 
where a minor has an undivided interest in 
joint family property and the property isunder 
' the management of an adult member of the 
family, no guardian shall be appointed for the 


W | 


minor in respect of such undivided interest: - 

T Provided. that nothing in this Section shall be 
deemed to: affect the jurisdiction ofa High 
Court to appoint’ a guardian in respect of such 
“interest.” 

44. A Bench of this Court held in Venkata Krishna 

Reddy. v. Amarbabu, (197])2 M. LJ. 466, as fol- ` 

lows: 

“Neither the father nor the mother can, as the 
_ minor’s. natural guardian, alienaté such an 
undivided interest of the minor........ it has been 
: consistently held that in respect of such undi- 
. vided interest of a co-parcener neither the 
natural guardian nor the guardian appointed 
under the Guardians and Wards Act had any 
power to sell that interest even for necessity or 
for benefit. The distinction that obtained under 
‘the general Hindu Law between the separate 
property of a minor and his undivided 
co-parcenary interest is kept up also under the ~ 
provisions of the Hindu Minority and Guardi- 
anship Act, 1956. Sec.6 of that Act which 
defines a natural guardian excludes minor's 
undivided interest in a joint family property - 
from the operation of that section and Sec.12 
imposes a prohibition against the appoint- 
ments of a guardian bya Court other than the 
High Court in respect of an undivided interest - 
ofa minorina joint family property whensuch 
. » joint family property is in the management of 
, -anaduit member of the-family. Therefore, Iris -~ 
. hot possible to hold that the fourth defendent as 
the natural guardian of the minor sons is author- 
isedto sell the undivided interest of the minors as 
such in the joint family properties either under 
the General Hindu Law or under the provisions 
of this Act.” (emphasis i is ours). 
The learned Judges in the said decisions also 
observed as follows: | 
“On this aspect some light is thrown by the 
wording in Sec.12 of the Hindu Minority and 
Guardianship. Act. That Section says that where 
a minor has an undivided interest in joint 
family property and the property is under the 
management of an adult member of the family, 

. no guardian shall be appointed for the minor 

-in respect of such undivided interest. The adult 
member.of the family may be either-male or 
`, female. If there is no adult member of the 

. family in management then the prohibition 

contained in Sec. 12 will hotapply: But if there 
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isan adult member in management ofthe joint 
family property, then thé Court is prohibition 
'from appointing a guardian for the minor's 
‘undivided interest in the joint family property. 
" Thesection does notsay that the adult member 
could only be a male member. If in case where 
there is no adult male member and all the 
members of the family are minors, a guardian , 
'can be appointed by the Court with reference 
to the entire joint family property." empag 
is ours). ` 
45. So, in Sec.12, adult member would include . 
both maleand female andin this respect, with due 
respect, we observe that the decision of Ratnam, J. 
in the above referred to Pattayi Padayachi v. 
Subramania Padayachi and others, (1980)2 M.L.J. 
296, holdingthat the term ‘adult member’ in Sec.12 
contemplatesonly the case of the male member of 
a family, is not correct. Further, the abovesaid 
Krishna Reddy v. Amarababu, (1971 ee L.J. 466, 
also pointed out thus: 
“Cases have also held that the management of 
; the joint family and its affairs can be taken up 
: notonly byan adult male member of the family 
but also by a femate member of the family like 
the mother. When this adult mother is in 
actual management of the joint family proper- 
^  tiés including the undivided interest of its minor 
. members, Sec.12 prohibits.a guardian being 
appointed in such a case as there is an adult 
member in management of the property. It is 
true a mother cannot be a co- -parcener in a 
` joint family but it cannot be denied that she is 
a member of the joint family." 


` Therefore, the management spoken no in Sec.12 


need nor necessarily be management as Kartha 
but would include: even the management other- 
wise. 

46. We mayalso pointoutone other aspect. Sec.12 
of the Hindu Minority and Guardianship Act, as 
Mayne’s Hindu Law, (12th Edition, Page 507 says, 
statutorily recognises the principle which was laid 
down ‘consistently by several High Courts that 
under the Guardians and Wards Act, 1890, no 


. guardian can be appointed of minor’s undivided 


interest in the joint family properties where the 
property i$ under the management of an adult. 
Yet, it has been held even under the Guardians 
and Wards Act, a guardian.can be appointed in 
cases where the minor is the -sole surviving, 


| Co-parceners (vide: Rakhnabai v. Sita Bai, LL.R. 
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1952 Bom. 455. In Mayne’ s Hindu Law, 12th edi- 
: tion at page 508 it is stated thus: 
“It is also well recognised by the Courts that a 
guardian can be appointed in cases where the 
minor is the sole surviving co-parcener.” 
Therefore, the. case of the interest, of the sole 
surviving co-parcener in the joint family property 


is treated as if it were a separate property. There- . 


fore, we think that Sec.8 of the Hindu Minority 


and Guardianship Act wouldalsocoverthecaseof , ` 


such an interest. - 
47.Further, we hold with due respect that both the 


learned Judge who has decided the above referred . 


.to Gangoji Rao and another v. H.R.Channappa 
and others, A.I.R..1983 Kant. 222'and Belie, J. in 
his referring judgment are not correct when they 
hold that Sec.11 of the Hindu Minority and Guardi- 
anship Act is not attracted in-the case of minor's 
interest in the joint family property. We think 
Ratnam, J. is correct in this regard. This aspect is 
dealt with below in more detail. : 

48. Theabove referred to Gangoji Rao and another 
v. H.R.Channappa and others, A.I.R. 1983 Karn. 
222, follows the view taken in the abovesaid Gir- 
dhar Singh v. Anand Singh, A.I.R. 1982 Raj. 229, 
Sunamani Devi v. Babaji Das and others, A.I.R. 
1974 Orissa 184 and In re. Krishnakant Mangam- 
mal, A.I.R. 1961 Guj. 69. But, in the view we have 
taken, we hold that those decisions do not lay 

- down the correct law. 

49. We may now further elucidate the differing 

views taken by Ratnam, J. and Bellie, J. on their 

respective interpretation of Sec.11 of the Hindu 

Minority and Guardianship Act. Sec.11 runs as 

follows: 

“11. De facto guardian not to deal with minor's 
property:- After the commencement of this Act, 
no person shall be entitled to dispose of, or 
deal with, the property of a Hindu minor merely 
on the ground of his or her being there facto 
guardian of the minor." 

According to Ratnam, J. the property of a Hindu 

minor referred to in Sec.11 will include all his 

properties including his undivided interest in the 
joint family property and consequently he held 
that the sale by the defacto guardian ofthe minor's 
interest in the joint family property was void 
ab initio. In coming to the said conclusion The 
learned Judge rcasoncd out as follows: 
*WhileSecs.6,9and 12 take care to exclude the 
undivided interest of a minor in the family 
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properties from the scope of the property 
) - guardianship of a natural guardian, viz., the 
father or the mother, Sec.11 does not contain . 
anysuch restriction with reference to the prop- 
erty of a Hindu minor. In the absence’ of any 
distinction between the separate property ofa 
Hindu minor and the undivided interest of a 
Hindu minor in the joint family property, the 
provision in Sec.11 must be held to apply equally 
to both the categories of properties. Other- 
wise, the object behind Sec.11-of preventing 
the de facto guardians ftom dealing with the ~ 
property of a Hindu minor would be totally 
frustrated inasmuch as a de facto guardian, 
‘while being prevented from dealing with the 
— separate property of a Hind minor under Sec.11, 
would be at liberty to deal freely ‘with the 
undivided interest of a Hindu minor in the 
family property. Having regard to the object 
with which Sec.11 has been enacted, it is diffi- 
cult to place any such restriction on the word 
“property” used in that section. In addition, 
such a construction is fortified by the decision 
in Ranganatha Gounder v. Kuppuswami Naidu, 
(1976)2 M.L.J. 128. 
But, Bellie, J.’s view in the referring judgment is 
that the minor's property referred-to in Sec.11 
excludes his undivided interest-in the joint family 
property, and, therefore, Sec.11 does nót abrogate 
the right of the de facto guardian in respect of the 
minor’s undivided interest in the joint family 


property. For reaching the conclusion, the rea- 


soning of Bellie, J. is expressed as follows: 
“When in Sec.6 wherein for the first time 
“minor’s property” occurs the minor’s undi- 
vided interest in the joint family property is 
excluded, in thesubsequent sections whenever 
“minor’s property” occurs it must be taken to 
exclude the undivided interest in the joint family : 
property unicss it is expressly stated that 
: minor’s property includes or does not exclude 
theundivided interest in the joint family prop- 
erty. In Secs.8 and 11 there is no such exclu- - 
sion, whereas in Sec.9 there is specific exclu- 
sion." 
But, the reasoning of Bellie, J., for holding that 
minor's property referred to in Sec.11 excludes his 
undivided interest in the joint family property, , 
does not appeal to us. We think that in view of 
what is stated in Sec.8, there is an implied’ exclu- 
sion of minor's interest in the joint family 


H 
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property from it. In other words, the very contents 
of Sec.8 suggest, though not expressly, that the 
said section does not operate in the case of minor’s 
undivided interest in the joint family property. We 


are also in agreement with the view expressed in ' 


the above referred to Subramaniam v. Krishnaswami 

Goundar and others, A.LR. 1972 Mad. 377, thus: 
*When Sec.8 deals with the minor's estate or 
the immovable property of the minor, it could 
not have been intention of the Legislature that 
those expressions were intended the apply to 
the undivided interest of the minor in the joint 
family property, for it is not possible to postu- 


late or predicate what share the minor has and . 


what item of property is the minor's property. 
On the other hand, the expressions “minor’s 
estàte" occurring in Sec.8 can apply only to 
definite properties of the minor and not to a 
fluctuating interest of the minor in the undi- 
vided Hindu family’...... Thus, there is intrinsic 


evidence in Section itself to justify the conclu- - 


sion that the minor's undivided interest in the 

joint family property is not contempiated in 

Sec.8." 
But, while reading Sec,11 the Court does not get 
the i impression that it-cannot operate with refer- 
ence to mirior’s interest in the joint family prop- 
erty. Further Sec.6 mentions who are all natural 
guardians for the minor's property other than his 
interest in the joint family. While so, when the 
succeeding Sec.8 deals with powers of a-natural 
guardian, it is but natural to imply when there is 
nothing to indicate contra in that section that the 
said powers are that of a natural puardian of 
minor's property other than his interest in the 
joint family property. So; we hold that Sec.11 will 
apply to all properties of a minor, including the 
minor's interest in the joint family property. 
50. But, this view of ours by itself cannot settle the 
other question whether the sale by a de facto 
guardian of minor's property in the joint family 
property is void ab initio or voidable. In this con- 
nectión, we also find in ‘unreported: décision in 
Subbalakshmi v. Sengolatlia Koundar and others, 
C.R.P. 831 of 1969 dated 13.2.1973 of the Division 


‘Bench ofthis Court, wherein we! me thefoliowing. 


~ observations: 
“Sec.11 of the Hindu Mincriyard Guardian- 
Ship Act is relied on for the petitioner to con- 
tend that a de facro guardian would not be 
entitled to dispose of or deal with the property 
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of a Hindu minor. But that is not a complete 
“statement of the law. That section itself pro- 
ceeds tosay that shéis notsoentitled merely on 
thé ground of hér being a de facto guardian of 
the minor. Ifthe intention of thesection is that 
innocasethe transaction ofa defacto guardian 

is to be valid, it could have easily said so. 
Having regard to the language employed in 
Sec.11; we are of the view that the entitlement 

of the dé facto guardian to deal with or dispose 
ofa property ofa Hindu minor will not spring 
merely from the fact ofa person being ade facto 
guardian. That is to say, there may be circum- 
stances, as for instance, that there is no other 
person left alive to look after the minor, or the 
interest of the legal guardian is adverse to that ` 
ofthe minor. In such cases, the de facto guard- 
ian is not acting as such merely by reason of 
that fact, but due to the existence of other 
circumstances which make it necessary make it 
necessary for her to set as a de facto guardian. 

~ Weare of the view, thérefore, that Sec. 11 does 

not render the sale void.” 

We are in.agreement with the view expressed by 
the abovesaid Division Bench. Therefore, we do 
not think that the abovesaid Sec.11 does render 
the sale by a de facto guardian, of his. minor's 


, interest in the joint family, void. But the said 


section renders the said sale voidable only. There- 
fore, we also observe, with due respect, that the. 
above said decisions of Ratnam, J., in this regard, 
i$ not correct. 

53: But, as already stated, all theabovessaid discus- 
sion right from paragraph 13 above proceed on 
the assumption that the-abovesaid 3/4th share of. 
the plaintiff was joint family property simpliciter. 
On the other hand, we have already held that out 
of the abovesaid 3/4th share, the abovesaid 1/4th 
share is plaintiff's separate property and. his other 
1/2 share is to be treated as his separate property 
on the facts of this case. Therefore, in respect of 
both the abovesaid 1/4th and 1/2 share-belonging- 
to thé minor, thesaid Sec.8 of the Hindu Minority 


, and Guardianship Act would operate and the 


permission contemplated therein having notbeen 
obtained, the said sale under Ex.B- 4inso faras the 
plaintiff’s-abovesaid 1/2 41/4 = 3/4th share is 
concerned; has to be necessarily set aside since no 
prior permission from the: Court was obtained 


: under Sec:8 of the Hindu Minority and Guardian- 


^ 


ship AUC 
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52. In the result, the appeal is allowed, the judg- 
ment and-decree of the Court below are set aside 
and the suit is decreed as prayed for. However, in 
the circumstances of the case, no costs through- 
out. 

Per Venkataswami, J.:- This matter was posted at 
the instance of the appellant/plaintiff, regarding, 
payment of court-fee. 

54, The court-fee payable both in the appeal as 


well as in the suit, will be paid by the 2 vd i 


planum 


B.S. 


Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Lakshmanan, J. 


C.A.No.602 of 1992 in C.P.No.126 of 1989 

12th May, 1992. 
S. Varadarajan „Applicant 
v. é 
Mjs.Venkateswara Solvent Extraction Private 
Limited and others ... Respondents. 


(A) Companies Act (1 of 1956), Sec.169 - One 
member holding the requisite number of shares or 
voting rights, if can requisition an Extraordinary 
General Meeting - Such shareholder, if can be 
restrained by injunction from calling the meeting - 
Such member if bound to disclose reasons for reso- 
lutions proposed at the meeting - Reasons, if justifi- 
able. 
A shareholder of a company possessing the 
numerical strength as required by the Act has the 
right to requisition an Extraordinary General 
Meeting. Sucha shareholder cannot be restrained 
by injunction from calling the meeting and he is 
not bound to discldse the reasons for the resolu- 
tions proposed at the meeting. Norare the reasons 
for the resolutions subject to judicial review. Though 
Sec.169 uses the expression ‘such number of 
_Members of the company’ in the plural, yet the 
requirements of the provisions would be satisfied 
even if one member holding the requisite number 
of shares or voting rights makes the requisition. It 
is also well settled that words in the plural include 
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the singular. [Para 12] 
(B) Companies Act (I of 1956), Sec.173(2) - Notice 
of meeting - Explanatory statement to - Obligation | 
toannexe - Requisitionist calling for a meeting under 
Sec.169- If obliged to annexe explanatory statement 
to notice. 

The obligation to annexe explanatory statement. 
to the notice of the meeting is only on the company 
when it calls for a meeting to transact special 
business. When requisitionists call for an Extraor- 
dinary General Meeting under Sec.169, there isno 
obligation on the requisitionists to annexe an 
explanatory statement to the notice of the meet- 


ing. [Para 15] 
(C) Companies Act ( 1 of 1956), Sec.284 - Scope 
and applicability. 


Sec.284 of the Act deals with the removal of Direc- 
tors. This Section does not deal with the power of 
the Board of Directors to revoke the appointment 


of Managing Director. The Board of Directors in 


the meeting of the Board appoint a Managing 
Director. When theauthority given to the Manag- 
ing Director is sought to be revoked by the Direc- 
tors the provisions ofSec.284 would not come into 
play: [Para 17] 
(D) Companies Act (I of 1956), Secs.397 and 398 - 
Applicant holding required share strength on the 
date of filing petition - But holding less number of 
shares.on date of hearing - Whether is barred from 
maintaining petition for winding up. : 
The contention that the present applicant cannot 
maintain the application because the main peti- 
tion itself is not maintainable and has to be | 
rejected became the present applicant holds less 
than the required share strength as on date even 
though as on the date of filing the main company 
petition there was satisfaction: of the required 
strength by the present applicant and four others 
[Para 19] 
Cases referred to: 

L.I.C. of India v. Escorts Ltd., (1986)56 C.C. 548; 
Major General Shanta Shamshur v. Kamani Broth- 
ers, (1959)29 C.C. 501; L.RM.&. Narayanan v. 
Puthuthottam Estates Ltd., (1992)74 C. C 30. 
A.K.Mylsamy, for Applicant. 


:A.C.Muthanna, for S.Sandurkar, for EeSpondene 


Nos.2, 3, 6 and 7. 

N.S.Nandakumar for Respondent No.1. 
R.L.Narayanan and M.Subramaniam, for other 
Respondents. 

The Court made the following 

ORDER:- The first petitioner S. Varsdsiajin in 
the main Company Petition is the applicant in 


II Varadarajan v. Venkateswara Solvent Extraction Pvt. Ltd. (Lakshmanan, J.) 


Company Application No. 602 of 1992. He filed 
the above Application for an order of interim 
injunction restraining the, second respondent . 
M.Sekaran from holding the Extraordinary Gen- 
eral Meeting on 23.4.1992 or any other adjourned 
date pending disposal ofthe main company peti- 
tion. 
2. This Application was opposed by all the respon- 
dents. Elaborate arguments were heard by me on 
21.4.1992. Since-the meeting was to be held on 
23.4.1992 at 4.00 p.m. and having regard to the 
urgency of the matter, I passed an interim orderon 
22.4.1992 which is reproduced as under: 
“Elaborate and lengthy arguments were 
advanced by the counsel for the applicant as 
well as the counsel for respective respondents 
and very many decisions have been referred to 
in respect of the respective contentions. 
Since the meeting is to be held on 23.4.1992 at 
4.00 p.m. it will not be possible for this Court 
for want of time to pronounce final orders i in 
the above application. 
Hence, having regard to the urgency of ile 
matter and bearing in mind the interest of all 
parties the following intérim order is passed 
subjectto the ultimate final orders in theabove 
matter. 
The Extraordinary General Body Meeting to 
be held on 23.4.1992 pursuant to the notice 
dated 28.3.1992 will go on and resolutions if 
any passed in the said meeting will not be _ 
implemented and given effect to. 
This above order is subject to final orders in 
~ the above application." 
3. The applicant herein and four others have filed 
the main company petition under Secs. 397 and 
398 of the Indian Companies Act, 1956, against 
the second respondent and his associates for mis- 
management and oppiession of the affairs ofthe 
first respondent company. While the main com-. 
pany petition was pending before this Court, peti- 
tioners 2 to 5 in Company Petition No.126 of 1989 
` have sold their shares to the second respondent. 
The applicant’s counsel has also received a com- 
munication from - ‘petitioners 2 to 5 stating that 
they are not interested in prosecuting the main 
company petition. Hence the applicant alone has 
now taken out the present application. The 
second respondent Sekaran was appointed as the 
Managing Director of-the first respondent com- 


pany for a period of three years and his office as 


Managing Director came to an end with effect 
from 1.9.1990. Thereafter the board of directors of 
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the first respondent has duly appointed at a meet- 


‘ing of the board held on 20.12.1991 the third 


respondent as the Managing Director of the 


` Company (viz. M.Durai Raj). According to the 


applicant, the company is being run by the third 
and fifth respondents as Managing Director and 
wholetime Directors of the Company respectively. 
While so, the second respondent have lodged a 
requisition on 8.2.1992 under Sec.169 of the 
Companies Act calling upon the company to 


.convene an extraordinary General Meeting. 


Another notice dated 28.3.1992 received by the 
applicant from the second respondent mentions 
that he is convening the Extraordinary General 
Meeting since the company did not comply with 
his demand as per letter dated 8.2.1992. The con- 
vening of the said meeting is challenged by the 
applicant herein. The followingare the grounds of 
challenge: 

. (a) The meeting convened by the second 
respondent on 23.4.1992 is not inorder and the 
same is in violation of the mandatory provi- 
sions of the Sec.169 of the Act. 

(b) As per Sec.169 of the Act, the requisitionist 
must lodge the necessary resolution with the 
company. The Board must convene the meet-. 

- ingwithin 21 daysand if the Board of Directors 
ofthe company fail to convene the Extraordi- 
nary General Meeting within 21 days from the 

-` date of the lodgment of the said requisition, 
then the requisitionists themselves within 45 
days can convene the Extraordinary General 
Meeting. 

(c) The notice sent by the second respondent 
convening the Extraordinary General Meet- 
ing on 23.4.1992 is not valid since the notice 
itself relies on the earlier requisition dated 
8.2.1992 which does not contain any agenda. 

(d) The second respondent cannot convene 
the meetingof hisown without complying with 
the mandatory provisions of Sec.169 of the 

t 


/ @) The present notice includes various items 
of business not listed in the earlier requisition 
_ lodged by, the second respondent with the 

| company: < 
'' (f) Sec. 284 of the Act has not been complied 
withby thesecond respondent since he wanted 
to remove the third respondent as the Manag- 
ing Director of the company and he was also 
` notgiven any opportunity toshow cause about 
the receipt of the requisition fram the second 

respondent. 
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Thus, Mr.A.K.Mylsamy, learned counsel appear- 


ing for the applicant contends that looking at any 


point of view the notice convening the Extraordi- 
nary General Meeting by the second respondent 
on 23.4.1992 to consider various items of business 
. as set out in the said notice is illegal and opposed 
to the mandatory provisions ofthe Act. Therefore 
he prays that an injunction order should be issued 
restraining the second respondent and his men 
“associates from holding an Extraordinary General 
Meeting on 23.4.1992 pursuant to the notice dated 


28.3.1992 or any other adjourned date pending 


disposal of thé main.company petition. 
4. The second respondent M.Sekaran filed a 
detailed counter affidavit. He is represented by 
Mr.A.C.Muthanna, learned Senior Advocate 
appearing on behalf of Mr.S.Sandurkar. The main 
defence raised by the second respondent in his 
counter affidavit'at the time of hearing are: ^ 
1. The applicant has no locus standi to interfere 
in the requisition meeting convened by the 
second respondent. As on date the applicant is 
neither a director of the company nor is he 
empowered to represent the first respondent 
company. Hence the present application is 
misconceived. 
2. The present application cannot be main- 
tained in this company petition, but only by 
way of separate suit and as the main company 
petition is not maintainable, this Application 
is also not sustainable. 
3. The conduct of the applicant clearly brings 
out the collusion between the applicant and 
the third and fifth respondents Directors. The 
present application has.been presented in 
collusion with them. 
4. The applicant is holding only 3.5% of the 
paid up share capital of the company. There- 
fore such a minority shareholder cannot inter- 
fere with the Extraordinary General Meeting 
of the members convened by the second 
respondent holding nearly 62% of the paid up 
capital of the respondént company, in his own 
capacity and along with his friends. This is a 
clear case of minority oppressing the majority. 
5. The purchase of shares by the second 
respondent to seek control of the respondent 
cannot constitute acts of oppression. The re- 
quisition deposited by the second respondent 
is in accordance with the provisions of law. As 
required by the law the requisition clearly sets 
out the matters for the.consideration of which 
the meeting is convened. The allegation that as 
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per Sec.169 of the Act the requisitionist must 
lodge necessary resolution with the company is 


'. misconceived. 


6. Sec.284 of the Act has no application to any 
of the matters to be considered at the said 
requisition meeting, as there is no proposal to 
remove any Director. In any event, the present 
applicant has no /ocus standi to raise any ofthe — 
alleged objections which is purely within the! 
domain of the Board and the respondent 
company. 
7. The requisition notice has been properly 
lodged and the matters to be considered have 
. been properly set out therein. 
` 8. Every shareholder of the company has the 
right to callan Extraordinary General Meeting 
in accordance with the provisions of the Act. 
9. Since the Board of the respondent company 
‘did not even consider the requisition and it 
failed and neglected to take steps to convene 
the requisition meeting, the requisitionists 
themselves have every right to: convene this, 
meeting as per the provisions of law. 
5. Mr.Subramaniam, learned counsel appearing 
on behalf of Mr.S.Sandurkar, Jearned counsel for 
the respondents 3, 6 and 7 has also raised the 
following submissions at the time of hearing: 
1. The applicant has no locus standi to file this ` 
application. 
2. The fundamental requisites under O.39, Rule 
1 have not been satisfied. 
3. There is no violation of Sec.169 of the Act. . 
According to Mr.Subramaniam, there is dis- ' 
tinction between Secs.169 and 172 of the Act. 
Under Sec.172 of the Act statement of the 
business to be transacted must be given whereas 
under Sec.169 it is enough if the matters are - 
mentioned. There is no further requirements 
necessary. It is only when the notice under 
Sec.172 is sent, the details are necessary. Even 
if the notice contains additional matters to be | 
considered it is for the General Body to decide 
on the consideration of these matters. The 
notice is not invalid on that score. The word 
‘Agenda’ is not used anywhere in the -Act, 
*Agenda' means the business to be transacted 
atthe meeting. This has been mentioned in the 
requisition and the notice. 
4. In any event, this is a new cause ofaction and 
cannot be agitated by way of an interlocutory 
application instead of a separate suit. The 
meeting by the requisitionists cannot be 
injunctedas long as there isa valid requisition. 


rm 


I1] , Varadarajan v.  Venkatesiara Solvent Extraction Pvt. Ltd. (Lakshmanan, J. ) 133 


5. Sec.284 does riot'apply to the removal of the. 


Managing Director. Only the person concerned 
can question the resolution. The matter is one 
of internal management, and the court should 
not ordinarily interfere in such matters. 


6. Mr.R.L.Narayanan, learned counsel appearing 
- for the respondents 6 and 7 has adopted the argu- ` 


ments of the other learned counsel appeari gfor 
all other respondents. 
7. In the light of the rival ‘contentions urged by the 
learned counsel for both the sides, the following 
five crucial points arise for consideration: 
1. Whether the notice sent on 8.2.1992 requisi- 
tioning the extraordinary General Meeting is 
valid or not and whether the notice of the 
extraordinary General Meeting dated 28.3.1992 
conforms to the requirements. of the statutes 
or not; 
2. Whether the requirements of Sec. 173(2) 
should be satisfied where the requisitionists 
` issue the notice of Extraordinary General 
: Meeting; 

3. Whether the requirements of Sec.284 
requires to be satisfied in the present case? 
'.4. Whether the petitioner has locus standi to 

maintain the-present application for injunc- 
tion 
5. Whether the petitioner is entitled for an 
order of i injunction as prayed for. 
8. In order to appreciate the above points, it is 
‘necessary to refer to the provisions of Secs.169, 
172, 173 and 284 of the Companies Act. The said 
Sections run as follows: 
i Sec. 169: Calling of Extraordinary General Meet- 
: ing On requisition, (1) The Board of Directors 
] of a company shall on the requisition of such 
.numberofmembers of the companyas isspeci- 
fied in Sub-sec.(4), forthwith proceed duly to 
call‘an Extraordinary General Meeting of the 
_ company. 
` (2)The requisition shall set out the matters for 
theconsideration of which the meeting is to be 
called, shall be signed by the requisitionists 
and Shall be deposited at the registered office 
of the company. 
(3) The requisition may consist tof several docu- 
ments in like form, each signed byo oneor more 
requisitionists. 


2j 


(4) The number of members entitled to requi- : 
sition a meeting in regard to any matter shall 


be-- 
. (a) in the case of a company having a ‘share 
capital, such number of them: as hold at the 


mA 


, 


x 


date of the deposit of the requisition not less 
_ than One tenth of such of the paid up capital of 
the company as at that date carries the right of 
voting in regard to that matter; 


(b) in the case of á company not having a share . 


capital, such number of them as have at the 
date of deposit of the requisition not less than 
one tenth of the total voting power of all the 
members having at the said date a right to vote 
in regard to that matter. 

(5) Where two or more distinct matters are 
specified in the requisition, the provisions of 
sub-sec.(4) shall apply separately in regard to 
each such matter; and the requisition, shail 
accordingly be valid Only in respect of those 
matters in regard to which the condition speci- 
fied in that sub section is fulfilled. 

(6) If the Board does not, within twenty one 
days from-the date of the deposit of a valid 


requisition in regard to any matters, proceed 


duly to call a meeting for the consideration of 
those matters ona day not later than forty-five 
days from the date of the deposit of the requi- 


sition, the meeting may be called- 


(a) by the requisitionists themselves; 

(b) in the case of a company having a share 
capital, by such of the requisitionists as repre- 
sent not less than one tenth of the total voting 
power of all the members of the company 
referred to in clause (b) of sub-sec.(4). 
Explanation: For the purpose of this sub-sec- 
tion, the Board shall, in the case ofa meeting at 
which a resolution is to be proposed as a spe- 
cial resolution, be deemed not have duly con- 
vened the meeting if they do not give such 
notice thereof as is Tequirea by Suet: (2) of 
Sec.189. 

(7) A meeting called under sub-sec.(6) by the 
requisitionists or-any of them- 

: (a) shall be called in the same manner, as 
\nearly as possible as that in which meetings are 
tobe called by the Board; but 

i (b) shall not be held after the expiration of 


E three months from the date of the deposit of 


the requisition. 


, - Explanation: Nothing in clause (b) shall be 


deemed to preventa meeting duly commenced 
before the expiry of thé period of three months 
‘aforesaid, from adjourning to some day after 


, the expiry of that period. 


(8) Where two or more persons hold any shares 
or interest in a company jointly, a requisition, 
or a notice calling a meeting, signed by one or 


+ 
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some only of them shall, for the purposes of 
this Section have the same force and effect as if 
it had been signed by all of them. 

(9) Any reasonable expenses incurred by the 
requisitionists by reason of the failure of the 
Board duly to call a meeting shall be repaid to 
the requisitionists by the company, any sum so 
repaid shall be retained by the company out of 
any sums due or to become due from the company 
by way of fees or other remuneration for their 
services to such of the directors as were in 
default.” F 
Sec.172: Contents and manner of service of 
notice and persons on whom it is to be served, 
(1) Every notice of meeting of a company shall 
. specify the place and the day and hour of the 
meeting, and shall contain:a statement of the 
' business to be transacted thereat.. 

(2) Notice of every meeting of the company 
shall be given-- i 

(i) to every member of the company. in any 
manner authorised by sub-secs.(1) to (4) of 
Sec.53; 

(ii) to the persons entitled to a share in conse- 
quence of the death or insolvency ofa member, 
by sending it through the post in a prepaid 
letter addressed to them by name, or by the 
title of representatives of the deceased, or 
assignees of the insolvent, or by any like. 
description, at the address, if any, in India sup- 
plied for the purpose by the persons claiming 


.to be so entitled, or until such an address has ' 


been supplied, by giving the notice in any manner 
in which it might have been given if the death 
or insolvency had not occurred; and 

(iii) to the auditor or auditors for the time 
being of the company in any manner author- 


ised by Sec.53 in the case of any member or 


members of the company: - 
Provided that where the notice of a meeting is 
given by advertising the sam. in a newspaper 
circulating in the neighbourhood of theregis- 
tered office of the company under sub-sec.(3) 
of Sec.53, the statement of material facts 
referred to in Sec.173 need not be annexed to 
. the notice as required by that section but it 
shall be mentioned in the advertisement that 
the statement has been forwarded to the 
members of the company. 

(3) The accidental omission to give notice, or 
the non-receipt of notice by any member or 
other person to whom it should be given shall 
not invalidate the proceedings at the meeting. 
Sec.173: Explanatory statement to be annexed 
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to notice, (1) for the purposes of this section- _ 
(a) in the case ofan annual general meeting, all 
business to be transacted at the meeting shall 


-be deemed special with the exception of busi- 


ness relating to (i) the consideration of the 
accounts, balance sheet and the reports of the ` 
Board of Directors and auditors, (ii) the decla- 
ration of a dividend, (iii) the appointment of 
directors in the place of those retiring, and (iv) 
theappointmentof, and the fixing of the remu- 
neration of, the auditors, and 

(b) in the case ofany other meeting all business 
shall be deemed special. ` . 
(2) Where any items of business to be trans- 
acted at the meeting are deemed to be special - 
as aforesaid, there shall be annexed to the 
notice of the meeting a statement setting out 
all material facts concerning each such item of 
business, including in particular (the nature of 
theconcernor interest), if any, therein ofevery . 
director, and the manager, if any; 

Provided that where any item of special busi- 
ness as aforesaid transacted at a meeting of the 
company relates to, or affécts, any other com- 
pany, the extent'of share-holding interest in 
that other company of every director and the  , 
manager, if any, of the first mentioned com- 
pany shall also beset out in thestatement if the 
extent of such share-holding interest is not less 
than twenty per cent of the paid up share 
capital of that other company. 

(3) Where any item of business consists of the 
according of approval to any document by the 
meeting, the time and place where the docu- 
ment cai be inspected shail be specified in the 
statement aforesaid. 

Sec.284: Removal of Directors: (1) A company 
may, by ordinary resolution, remove a director 
(not being a director appointed by the Central 
Government in pursuance of Sec.408) before 


- the expiry of his period of office: 


Provided that this sub section shall not in the 
case of a private company, authorise the 
removal of a director holding office for life on 
the Ist day of April, 1952, whether or not he is 
subject to retirement under an age limit by — 
virtue of the articles or otherwise. 

Provided further that nothing contained in 


this sub section shall apply where the company 


has availed itself on the option given to it 
under Sec.265 to appoint not less than two 
thirds of the total number of directors accord- 
ing to the principle of proportional represen- 
tation. ` 
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(2) Special notice shall be required ofany reso- 
lution to remove a director under this section, 
or to appoint somebody instead ofa directorso 
removed at the meeting at which he is 
removed. 

(3) On receipt of notice of.a resolution to 
remove a director under this Section, the 
company shall forthwith senda copy thereof to 
the director concerned, and the director (whether 


or not heis a member of the company) shall be - ' 


entitled to be heard on the resolution at the 
meeting. 

(4) Where notice is given of a resolution to 
remove a director under this section and the 
director concerned makes with respect thereto 
representations in writing to the company (not 
exceeding a reasonable length) and requests 
their notification to members of the company, 
the company shall, unless the representations 
are received by it too late for it do so. 

(a) in any notice of the resolution given to 
members of the company state the fact of the 
representations having been made and 

(b) send a copy of the representations to every 
member of the company to whom notice of the 
meeting is sent (whether before or after 
receipt of the representations by the company) 
and if a copy. of the representations is not sent 
as aforesaid because they were received too 
late or because of the company’s default, the 
director may (without prejudice to his right to 
be heard orally) require that the repre- 
sentations shall be read out at the meeting: 
Provided that copies of the representations 
need not be sent out and the representations 
need not be read out at the meeting if, on the 
application either of the company or of any 


other person who claims to be aggrieved, the . 


Company Law Board is satisfied that the rights_ 


conferred by this sub section are being abused 
to secure needless publicity for defamatory 


matter, and the company law Board may order ` 


the company’s costs of the application to be 
paid in whole or in part by the director 
notwithstanding that he is not a party to it. 

(5) A vacancy created by the removal of a 
director under this section may, if he had been 
appointed by the company in general meeting 
or by the Board in pursuance of Sec.262, be 
filled by the appointment of-another director 
in his stead by the meeting at which he is 


removed, provided special notice of the . ^ % 


intended appointment has been given under 
sub-sec.(2). 


ro 


sy 


A director so appointed shall hold office until 
the date up to which his predecessor would 
have held office if he had not been removed as 
aforesaid; 
(6) Ifthe vacancy is not filled undersub-sec.(5) 
it may be filled as a casual vacancy in 
accordance with the provisions so far as they 
may be applicable, of Sec.262, and all the 
provisions of that section shall apply 
accordingly. 
Provided that the director.who was removed 
from office shall not be reappointed as a 
- director by the Board of Directors: 
(7) Nothing in this section shall be taken-- 
'(a) as depriving a person removed thereunder 
of any compensation or damages payable to 
him in respect of the termination of his 
appointment as director or of any 
appointment terminating with that as direc- 
tor; or 
(b) as derogating from any power to remove a 
. director which. may exist apart from this 
section." 
9. Itisalso necessary for meto refer to the contents 
ofthe notice of requisition dated 8.2.1992 and the 
notice of the Extraordinary General Body Meet- 
ing dated 28.3.1992: 
M.Sekaran, 
- Managing Director, 
Venkateswaran Solvent Extraction (Pvt.) Ltd., 
"^ Pudukkottai Road, Annavasal, Pudukkottai 
Dist. 
Phone: 47 Extn./55Per./48 R.H. 


Dated: 08-02-1992. 
To ' 
Mis. Venkateswaran Solvent Fxtraction Ust ) 
Ltd., - 
 Pudukkottai Road, 
Annavasal ``; 
Pudukkottai HE 


Dear Sirs, s 
£O : E 

Sub? | Extfaordinary General Meeting. 

Request ' to convene the Extraordinary 

General; ` Meeting under Sec.169 of the 

Company's Act, 1956. 

I am having 49.296 share-holding in our 

company and I request to convene the 
- Extraordinary General Meeting immediately 

to fill the vacancy in our Board and elect proper 
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Managing Director for our company. 

Thanking you, 
p . . Yours faithfully, 
C.C. All Directors, 

The Registrar of Companies, 

Shastri Bhavan, 

Haddows Road, * 

Madras. 


Venkateswara Solvent Extraction Pvt. Ltd., 
16, K.M.Pudukkottai Road, 
Annavasal-622 101. 
Pudukkottai District. 


Dated: 28.03.1992. 


From 

M.Sekaran, 

No.30, Agraharam, 
Varaganneri, 
Trichy - 620 008. 


To 

All Shareholders, 

M/S. Venkateswara Solvent Extraction Pvt. 
Ltd., . 
Pudukkottai Road, 

Annavasal. 


An Extraordinary General Meeting of the share- 
holders of the company was requisitioned by 
the undersigned as per the provisions of Sec.169 


of the Companies Act, 1956, by a requisition 


dated 8.2.1992. 

Although the said requisition was deposited 
with the company on 8.2.1992 the Board of 
Directors of the Company have not called for 
a meeting of the shareholders in the manner 
contemplated under the said section. 


Hence, the undersigned requisitionist is issu- - 
ing this Notice to convene-the Extraordinary - 


General Meeting of the members of the com- 
pany on Thursday the 23rd April, 1992 at 4 
p.m. at No.1, South Street, Annavasal, Pudukkot- 
tai, to consider and transact the following 
business. 

1. To elect a Director to fill the vacancy on the 
Board due to death of A.A.M. Ismail by passing 
the following resolution as ordinary resolu- 
tion: ° eel 

“Resolved that Mr.K.Palaniandi Pillai be and 
is hereby elected as Director of the Company 


(sd.) M.Sekaran. 
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4 
liable to retire by rotation.” 

2. To elect a Director to fill the vacancy on the 
Board due to death of Mr.P.R.Muthiah by 
passing the following resolution as Ordinary 


' resolution: 


*Resolved that Mr.K.Kandaswami Pillai be 
and is hereby elected as Director of the Com- 
pany liable to retire by rotation." 

3. To elect a Director to fill the vacancy on the 
Board due to resignation of Mr.N.M.A.Jamal 
Mohideen by passing the following resolution 
as Ordinary resolution: 

“Resolved that Mr.K.Natesan Pillai be and is 
hereby elected as Director of the Company 
liable to retire by rotation." 

4. To remove Mr.K.Dorai Raj from the office 
of the Company by passing the following reso- ^ 
lution as a Special Resolution: 

“Resolved that Mr.M.Dorai Raj, who is 
appointed as Managing Director by the Board 
on 20.12.1991 be and is hereby remove? as the 
Managing Director.” i 
Immediately after conclusion of the above meet- 


\ing, a meeting ofthe Board of Directors will be : 


held àt the same place. | 
 (sd)xxxxxx 
Place; Trichy. Requisitionist. 
Note: 
1. A member entitled to attend and voteat the ` 
meeting is entitled to appoint a proxy. The . 
proxy need not be a member of the Company. 
2. The proxy should be lodged at the Regis- 
tered office of the Company not later than 48 
hours of the time of commencement of the . 
meeting. ' 
3. The explanatory statement in regard to 
business under items 1 to 3 is annexed. 
(sd.)XXXXXX 
Requisitionist. 
Explanatory statement as required under Sec.173 
of the Companies Act, 1956. 
Items (1) to (3) of the Agenda: The Directors ` 
referred to under items (1) to (3) were on the 
Board of the Company as First Directors. Over 
the years Mr.P.R.Muthiah and Mr.A.A.M. Ismail 
died while they were holding office of the 
Director. Mr.N.M.A.Jamal Mohideen. resigned 
from the Board. However, the said vacancies 
on the Board were not filled up. Hence this : 
meeting is requisitioned to consider the fol- 
lowing names who have been proposed to the 
office of Director by one of the shareholders 
ie, appointment of (a) Mr.K.P.Palaniandi Pillai, 
age 65,in ples of vacancy under Item (1); (b) 


\ 


- = 


Hy 
Mr. K Kàndaswami Pillai, age 52, in the place 


of vacancy under Item (2); (c) Mr.K.Natesan: 


Pillai, age47 in the place of vacancy under item 
(3) Each of them has consented to bea Direc- 
tor, are businessmen and traders in-Rice and 
allied products, which are raw materials for the 
Company. Hence it is felt that their association 
with the company would be of immense benefit 
to the company. Each of the above resolutions 
recommended for approval by the members. 
The above directors are related to M.Sekaran, 
‘Director of the Company. 

~ Item 4: The appointment of Mr.M.Dorai Raj 
was made as Managing Director at the Board 
Meeting held on 20.12.1991 when the com- 
pany petition is pending. This meeting was 
allegedly convened pursuant to Order of the 
Hon’ble Court at Madras on 5.12.1991 in 
C.A.No.2356 of 1991 in C.P.No.126 of 1989 
restraining the M.Sekaran, Managing Direc- 
torand Director. However, the Hon'ble Court 


was pleased to modify its order om 20.12.1991 


whereby Mr.M.Sekaran was allowed to func- 
tion as a Director. 


Thereafter, the Hon'ble Court heard the argu- : 


ments on both sides, and dismissed the said 
application on 30.1.1992. Consequently, the 
injunction order waé also vacated. 
It is noticed that Mr.M.Dorai Raj is in active 
collusion with V. Varadharajan, the 1st peti- 
tioner in C.P.No.126 of 1989. He also parted 
with confidential information relating to the 
company to the first petitioner. He has thus 
created a situation as above. Therefore, 
Mr.M.Dorai Raj has not acted in the best 
interest of the company. Hence it is proposed 
to remove from the office of the Managing 
Director by passing the special resolution Placed 
on the Agenda under this item. 
Place: Trichy 
Date: 28.03.1992... - Requisitionist. 
10. It is clear from the requisition dated 8.2.1992 
sent by Mr.Sekaran (second respondent) that the 
Extraordinary General Meeting is to be called for 
the consideration of the following matters: 
1. To fill vacancy in the Board of Directors of 
the company. 


2. To elect proper Managing Director ior the ` 


company. : A 
It is also the claim of the second respondent that 
he has got the numerical strength to requisition 
the Extraordinary General Meesun 
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11. Most of the legal controversies between the 
parties which.arise for consideration in this case 
have been settled by the Highest Court of the land 
in the case of LLC aides y. Escorts Ltd, (1986)56 
C.C. 548. 

12. A shareholder of a company possessing the 
numerical strength as required by.the Act has the 
right to requisition an Extraordinary General 
Meeting. Such a sharehoider cannot be restrained 
by injunction from calling the meeting and he is 
not bound to disclose the reasons for the resolu- 
tions proposed at the meeting. Norare the reasons 
for the resolutions subjéct to judicial review. Though 
the Sec.169 uses the expression ‘such number of 
members of the company' in the plural, yet the 
requirements of the provisions would be satisfied 
even if one member holding the requisite number 
ofshares or voting rights makes the requisition. It 
isalso well settled that words in the plural include 
the singular. 

13. As already stated by me the requisition dated 
8.2.1992 clearly mentions the purpose for which 
the Extraordinary General Meeting is to becalled. 
Therefore it has to be held that the requisition 
dated 8.2.1992 made by the second respondent is 
in strict conformity with the statutory require- 
ments of Sec.169 of the Act. 

14. The notice of the meeting by the requisitionists 
issued on 28.3.1992 to all share holders has been 
issued because the company did not call the 
Extraordinary , General Meeting within 21 days 
from 8.2.1992 (date of deposit of the requisition) 
and therefore the second respondent himself called 
the Extraordinary General Meeting under the 
notice dated 28.3.1992 and the said meeting was 
convened on 23.4.1992 at 4.00 p.m. at No.1, South 
Street, Annavasal, Pudukkottai. It is significant to 
notice that the aforesaid notice dated 28.3.1992 


clearly sets out the business proposed to be trans- ` 


acted in the Extraordinary General Meeting con- 
vened on 23.4.1992. Hence, the notice dated 
28.3.1992 has been issued in accordance with sub- 
sec.(6) of Sec.169. The meeting was convened on 
23.4.1992 which is well within the period of three 
months from 8.2.1992 that is the date of deposit of 
requisition. 


.15. The Apex Caurt in L.1.C. of India v. Escorts 


Lid., (1986)56 C.C. 548, has laid down the follow- 
ing legal proposition while construing thé stope 
of Sec.173(2) of the Act: 

- “Thus we see that every shareholder ofa company 
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has the right, subject to statutorily prescribed 
procedural and numerical requirements, to 
call an Extraordinary General Meeting in 
accordance with the provisions of the Compa- 
nies Act. He cannot be restrained from calling 
a meeting and he is not bound to disclose the 
reasons for the resolutions proposed to be 
moved at the meeting. Nor are the reasons for 
the resolutions subject to judicial review. It is 
true that under Sec.173(2) of the Companies 
Act, there shall be annexed to the notice of the 
meeting a statement setting out all material 
facts concerning each'item of business to be 
transacted at the meeting including in particu- 
Jar the nature of the concern or the interest, if 
any, therein, of every director, the managing 
agent, if any the secretaries and treasurers, if 
any, and the manager if any. This is a duty cast 
on the management to disclose, in an explana- 
tory note, all material facts relating to the 
resolution coming up before the General 
Meeting to enable the shareholders calling a 
meeting to disclose the reasons for the resolu- 
tions which they propose to move at the meet- 
ing. The Life Insurance Corporation of India, 
as a shareholder of Escorts Ltd., has the same 
right as every shareholder to call an Extraordi- 
nary General Meeting of the company for the 
purpose of moving a resolution to remove 


some directors and appoint others in their , 


place. The Life Insurance Corporation of 
India cannot be restrained from doingso noris 
it bound to disclose its reasons for moving the 
resolutions." 
Thus it is clear that the obligation to annexe 
explanatory statement to the notice of the meet- 
ing is only on the company when it calls for a 
meeting to transact special business. When 
requisitionists call for an Extraordinary General 
Meeting under Sec.169 there is no obligation on 
therequisitionists to annexe an explanatory state- 
ment to the notice of the meeting. There is in my 
view no warrant for imposing such an obligation 
on the requisitionists. Therefore, I am of the view 
that there is no merit in the contention of 
Mr. A.K. Mylsamy, learned counsel for the peti- 
tioner that the requisition notice dated 8.2.1992 
and the notice ofthe meeting dated 28.3.1992 are 
bad and that they contravene the provisionsof } whe 
Companies Act. 
16. Hence point Nos.1 and 2 are answered against 
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the applicant in Application No.602 of 1992. 
17. Then comes point No.3 in regard to the satis- 


faction of requirement of Sec.284 of the Act. Sec.284 
of the Act deals with the removal of Directors. 


‘This Section does not deal with the power of the 


Board of Directors to revoke the appointment of 
Managing Director. The Board of Directors in the 
meeting of the Board appoint a Managing Direc- 
tor. When the authority given to the Managing 
Director is sought to be revoked by the Directors 
the provisions of Sec.284 would not come into 
play. It has been held in the case of Major General 
Shanta Shamshur v. Kamani Brothers, (1959)29 
C.C. 501, that Sec.284 does not affect the power of 
the Board of Directors to revoke the appointment 
of Managing or other Director made by the Board. 
There is no controversy that in the present case 
that the business proposed to be transacted in the 
Extraordinary General Meeting merely related to 
the removal of Mr.Dorai Raj as the Managing 
Director and fill up the vacancies of three Direc- 
tors due to death and resignation of some Direc- 
tors. Therefore there is no scope for invoking 
Sec.284 when Mr. Dorai Raji is not disturbed from 
his office as a Director and the business proposed 
to be transacted related only to the removal of 
Mr.Dorai Raj as Managing Director. Hence, I 
answer point No.3 in the negative. — . 

18. Further Imay add that verystrangely Mr.Dorai 
Raj whose appointment as Managing Director is 
one of the/subject matters of the Agenda of the 


Extraordinary General Meeting has not chosen to 


raise his little finger on the above plea. It is the 
individual and personal right of Mr.Dorai Raj to 
continueas Managing Director and it is for him to 
come andapproach this Court and seek appropri- 
ate redressal if there is a threat to disturb his 
continuance as. Managing Director of the com- 
pany. The said Dorai Raj is either in deep slumber 
or adopting an attitude of supine indifference. His 
cause if any cannot be espoused or projected by 
the applicant who is neither a Director not the - 
Managing Director. 

19. However, I am unable to accept the argument 
of Mr.M.Subramaniam, learned counsel appear- 
ing for some of the respondents that the present 
applicant cannot maintain the application 
because of the main petition itself is not maintain- 
able has tò be.rejected because the present appli- 
cant holds less than the required share strength as 
on date even though as on the date of filing the 
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main company petition there was satisfaction of 


the required strength by the present applicant and- 


four others. In view of my decision in 
L.RM.K Narayanan v. Puthuthottam Estates Ltd. 
and others , (1992)74 C.C. 30, this contention of 
Mr.M.Subramaniam does not deserve acceptance. 
In my aforesaid judgment it has been held by me as 
follows: — 


*Oncea petition under Secs.397 and 398 of the | 


Companies Act, 1956 is validly presented, it is 


open to a shareholder to ask for substitution | 


and prosecute the proceedings even though 
such a shareholder by himself could not have 
presented a petition under Sec.397 for want of 
the required share qualification. The court, 

*'' has in such a case only to consider whether the 
. petition was a valid petition at the time of its 


presentation. The requirement as to theshare _ 


qualification is relevant and material only'at 
the time of institution of proceedings and once 
thereisavalid petitionand asharéholderseeks 
to substitute himself in order to merely con- 
tinue such 4 valid petition, such a shareholder 
need not hold 10 per cent of the share capital. 
Itis not incumbent upon the court to dismiss a 
petition because a proceeding under Sec.397 
or 398 of the Act is a representative proceed- 
ing. Even if the original petitioner does not 
want to continue the proceedings, the court 
cannot be compelled to dismiss the petition. 
Even then, it is open to the court to consider 
the merits of the case without dismissing the 
petition. Sec.399(3) of the Act permits an 


individual member to make an application ‘on . 


behalf and for the benefit of all' members of a 
company entitled to move the court. He acts 
clearly in a representative capacity. Rule 9 of 


the Companies (Court) Rules, 1959, declaring . 


inherent powers of the court gives the court 
authority to transpose theother party as appli- 
cant in the interest of justice." 
20. Point No.5: As already observed by me a share- 
‘holder has the statutory right subject to the fulfil- 
ment of the provisions of Sec.169 to call an 
Extraordinary General Meeting. No junction can 
beissued restraining him from calling for a meet- 
ing. I have already found that the requisition as 
well as the notice of meeting are valid. The 
Supreme Court in L.I.C. of India v. Escorts Ltd., 
(1986)56 C.C. 548, case referred to supra has also 
ruled that no injunction can .be granted 
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restraining a share holder from convening an 
Extraordinary General Meeting and thesaid view 
is clear from the following ratio found at page 549 
and 550 and 551 which is as follows: 
“A shareholder has an undoubted interest in a 
company, an interest which is represented by 
his share-holding. Share is movable property, 
with all the attributes of such property. The 
rights of shareholder are: (i) to elect directors 
and thus to participate in the management 
through them (ii) to vote on resolutions at the 
meeting of the company (iii) to enjoy the prof- 
its of the company in the shape of dividends 
(iv) to apply to the court for reliefin the case of 
oppression (v) to apply to the court for relief in 
the case of mismanagement and (vi) to apply to 
the court for winding up of the company (vii) 
to share in the surplus on winding up.” 
“The only effective way the members of a 
company in a- general meeting can exercise 
their control over the directorate in a demo- 
_ cratic manner is to alter the articles of associa- 
tion soas to restrict the powers of the director- 
ate and appoint other directors in their place. 
The holders of the majority of the stock of a 
corporation have the power to appoint, by 
election, directors of their choice and the power 
to regulate them by a resolution for their removal. 
An injunction cannot be granted to restrain 
the holding of a general meeting to remove a 
director and appoint another.” 
“Every shareholder ofa company has the right, 
subject to statutorily prescribed procedural 
and numerical requirements to -call an 
Extraordinary General Meeting in accordance 
with the provisions of the Companies Act. He 
cannot be restrained from calling a meeting 
and he is not bound to disclose the reasons for 
the resolutions proposed to be moved at the 
meeting, Sec.173(2) of the Companies Act does 
not require the shareholder requisitioning a 
meeting to disclose the reasons for the resolu- 
tions which he proposes to move at the meet- 
ing.” t r 
21. Thus all the points are answered accordingly as 
above and Company Application No.602 of 1992 
is dismissed. No costs. 


BS. 


Application dismissed. 
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IN THE HIGH COURT OFJ UDICATURE AT 
MADRAS. 


Present:- Kanakaraj, J. 


- 


S.A.No.160 of 1982 29th November, 1991. 


Marappa Gounder and others Sed ppeltants 
Chennimalai Gounder and others ... Respondents. 


Transfer of Property PT (IV of 1882), Sec.52 - 


Object of - Property belonging to three groups of 


persons - Defendants 4 and 5 entering into agree- 
ment of sale in respect of their 1/3rd share - Eight 
other sharers entering into agreement with first 
defendant to sell the entire property - First defendant 
filing suit for specific performance of that agreement 
- Defendants 4 and 5 giving effect to their sale 
agreement after the filing of the suit - Suit dismissed 
- Appeal filed - By way of compromise defendants 4 
and 5 executing a sale deed in favour of sons of first 
defendant in pursuance of the latter agreement of 
sale - Sale deed executed by defendants 4 and 5 in 
_ pursuance of earlier agreement of sale, if hit by 
doctrine of lis pendens. 

The suit property of the extent of 7.83 acres 
belonged to three groups, defendants 4 and 5 (in 
O.S.No.282 of 1975) being one of them. On 9.8.1966, 


the fourth defendant for himself and on behalf of, 


his minor son, 5th defendant entered into a sale 
agreement with the plaintiffs for sale of a 1/3rd 
Share belonging to defendants 4 and 5. 

Oni 29.8.1966, there was an agreement of sale of 
the entire property to and in favour of the first 
defendant. The agreement was signed by eight 
persons-as vendors but defendants 4 and 5 were 
not parties to it. The first defendant filed a suit 
O.S.No.250 of 1966 seeking specific performance 
of the agreement. The plaintiffs were impleaded 
as defendants 9 and 10. On 26.12.1966, the agree- 
ment dated 9.8.1966 was given effect to and defen- 
dants 4and 5 executed the sale deed in respect of 
3/3rd share to the plaintiffs. O.S.No.250 of 1966 
was dismissed on'5.8.1970. An appeal A.S.No.706 
of 1970 was filed. On 24.1.1975, the defendants 4 
and 5 executed a sale deed in favour of defendants 
2 and 3 who are the sons of the 1st defendant in 
pursuance of the agreement dated 29.8.1966. It 
was stated that it was decided to enforce that 
agreement by way of compromise. A compromise 
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was effected in A.S.No.706 of 1970 only between 
the first defendant and defendants 4 and 5. The 
appeal was allowed against defendants 4 and 5 and 
was dismissed against the other respondents. The 
plaintiffs filed a suit O.S.No.282 of 1975 on 
account of the cloud caused by the compromise 
decree in A.S.No.706 of 1970. The trial court held 


. that the sale deed Ex:A-4, dated 26.12.1966 was 


binding on the defendants and that the plaintiffs 
wereentitled to partition and separate possession 
of 1/3rdshare. Theappellate court also upheld the 
validity of thesale deed Ex.A-4. In second appeal, 
itwas contended that the sale deed Ex. A-4 having 
been executed pending O.S.No.250 of 1966 was 
invalid being hit by the doctrine of lis pendens. - 
Held:- The object of Sec.52 of the Transfer of 
Property Act is to afford protection of law in 
respect ofa property which is the subject matter of 
litigation being alienated to the prejudice of the 
decree which may ultimately result in the pending 
suit. The law does not allow litigant parties to give 
others pending the litigation, rights in the prop- 
erty under dispute so as to prejudice the opposite 
party. The decision of the court shall be binding - 
not only on the litigating parties but also on those 
who derive title under them by alienations pendente 
lite. Respondents herein (plaintiffs in suit) can 
take advantage of the judgment in Veeraraghava 
Reddiv. Subba Reddi, I.L.R. 43 Mad. 37, only to the 
limited extent that they are not bound by the 
compromise decree in O.S.No.250 of 1966 (sic.) 
entered into between the plaintiffs and the defen- 
dants 1 and 2 therein. To put it conversely, the 
defendants 1 and 2 therein (defendants 4 and 5 in 
the present proceedings) are disabled by Sec.52 of 
the Transfer of Property Act from alienating the 
property to any third party prejudicing the rights 


ofthe plaintiff in O.S.No.250 of 1966 (first defen- 


dant in these proceedings) who obtained a decree 
in his favour compelling defendants 1 and 2 therein 
to execute a sale deed in his favour as provided in 
the agreement dated 29.8.1966. In other words, 
the sale dated 26.12.1966 executed by defendants 
1 and 2 in O.S.No.250°Of 1966 in favour of the 
plaintiffs in these proceedings is hit by the doc- 
trine of lis pendens. The suit based on that sale 
deed has to fail necessarily. dion 9 and 10] 
Case referred to: . 

Veeraraghava Reddi v. Subba Reddi, 37M. LJ. 449: 

LL.R. 43 Mad. 37: 53 I.C. 428. 

S. Venkateswaran, for Appellants. 
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V.Bharathi Dasan, for Respondents. 

The Court delivered the following . 
JUDGMENT:- The defendants 1 to 3 in O.S.No.282 
of 1975, who suffered a decree in the trial court as 
well as in the first appellate court, are the appel- 
lants in the second appeal. Respondents 1 and 2 
herein were the plaintiffs in thesuit. Respondents 
3and4 were the defendants 4 and 5 in the suit. For 
the purpose of convenience, I will refer to the 
parties as per their rank in the original suit. . 

2. The suit was for declaring the plaintiffs title to 
1/3rd share in the suit property, for partition and 
separate possession of the same, for directing the 
defendants to pay Rs.7,500 as mesne profits for 
three years prior t to the Suit and for future mesne 
profits. 

3. The case-of the plaintiffs was as follows: 

"The: suit property of the extent of 7.83 acres 
belonged to three groups, namely, the defendants 
4and5 beingone branch, Bomma Naicker and his 
two sons being the second branch and Nagammal 
and her minor sons being the third branch. On 
9.8.1966the fourth defendant (Malla Naicker) for 
himself and on behalf of his minor son-5th defen- 
dant (Kuppa Naicker) entered into a sale agree- 
ment with the plaintiffs for sale of a 1/3rd share 
belonging to the defendants 4 and 5 in the entire 
property, for a total consideration of Rs.17,500. 
On 28.9.1966 there was an agreement for sale of 
the entire property for a total consideration of 


Rs.52,000 to and in favour of the first defendant - 


(Marappa Gounder), the agreement having been 
signed by eight persons as vendors. The defen- 
dants 4 and 5 were not signatories to the said 


agreement dated 29.8.1966. On the basis of the 


said agreement dated 29.8.1966, the first defen- 
dant (Marappa Gounder) filed O.S.No.250 of 1966 
seeking specific performance of the agreement. 
The plaintiffs in this suit (Chennimalai Gounder 
and R.Gurusami) were impleaded as nineth and 
tenth defendants in Q.S.No.250 of 1966. The said 
suit was filed on or about 15.12.1966. On 26.12.1966 
the agreement dated 9.8.1966 was given effect to 
and defendants 4 and 5 executed the sale deed in 
respect of 1/3rd share to the plaintiffs herein. 
O.S.No.250 of 1966 was dismissed on 5.8.1970. An 
appeal was filed in this Court in A.S.No.706 of 
1970. On 24.1.1975 the defendants 4 and 5 (Malla 
Naicker and Kuppa Naicker) executed a sale deed 
in favour of defendants 2 and 3 sons of (Marappa 
Gounder) in pursuance of the agreement dated 
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29.8.1966. In this sale deed defendants 4 and 5 
referred to the pendency of A.S.No.706 of 1970 
and by way.of compromise it has decided to 
enforce the agreement dated 29.8.1966. A com- 
promise was effected in A.S.No.706 of 1970 only 
between the first defendant (Marappa Gounder) 
anddefendants 4and 5 (Malla Naicker and Kuppa 
Naicker) on 12.2.1975. 'The appeal was allowed 
only against the defendants 4 and 5 (Malla Naicker 
and Kuppa Naicker). The appeal was not pressed 
against the other respondents and accordingly the. 
appeal was dismissed against the other respon- 
dents. The plaintiffs have come forward with this 
suit O.S.No.282 of 1975 on account of the cloud 
caused by the compromise decree in A.S.No.706 
of 1970. They claimed an annual income of Rs.2,500 
from their 1/3rd share and claimed mesne profits 
for a period of three years. 

4. The third defendant alone ‘had filed a written 
statement and the same has been adopted by 
defendants 1 and 2. Defendants 4 and 5 remained 
ex parte.. According to them they are entitled to 
the entire property including the suit property. 
The sale deed dated 26.12.1966 (Ex.A-4) would 
not bind the defendants. Defendants 2 and 3 have 
acquired valid title under the sale deed dated 


. 24.1.1975 (Ex.A-2). The decree in O.S.No.250 of 


1966 as modified by the High Court in A.S.No.706 
of 1970 would operate as res judicata against the 
claim of the plaintiffs. 

5. The trial court held that the plaintiffs are the 


absolute owners in respect of 1/3rd share of the 


property, that the sale deed dated 26.12.1966 (Ex. A- 
4)is bindingon the defendants and that the plain- 
tiffs are entitled to partition and separate posses- 
sion of 1/3rd share. The mesne profits of Rs.7,500 


- forthreeyears was also decreed. The future mesne 


profits was directed to be ascertained under O.20, 
Rule 12, C.P.C. : 

6. On appeal, the appellate court framed the main 
point for consideration as follows: - 

- *Whether the original of Ex.A-2 sale deed, 
dated 24.1.1975 executed by fourth defendant 
Malla Naicker and his son fifth defendant Kuppa 

-Naicker in favour. of secónd defendant 
C.M.Ramasamy Goundar and third defendant 
C.M.Arumugham who.are appellants No.2 and 
3 in this appeal is valid or Ex. A-4 which is the | 
sale deed executed by fourth defendant Malla’ 
Naicker for himself and on behalf of his then 


. Minor son Kuppa Naicker on ide a 
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favour of the plaintiffs is valid? 
Inasmuch as on the date of Ex A-4, dated 26.12.1966 
the fifth defendant, Kuppa Naicker, was a minor, 
the appellate caurt has elaborately discussed the 
validity of the passing of consideration under Ex.A- 
4. The appellate court has also discussed the evi- 
denceand come to the conclusion that Ex.A-4 was 
for the discharge of binding antecedent debts of 
the father and so the sale was binding on the 
minor, 5th defendant. On the question whether 
Ex.A-4 was hit by the doctrine of lis pendens, the 
appellate court held as follows: 
“Hence so far as the plaintiffs are concerned, 
they are entitled to ignore Ex.A-2 and file the 
present suit for partition and separate posses- 
sion (in O.S.No.282 of 1975). The appealso far 
plaintiffs are concerned in A.S.No.706 of 1970 
was dismissed and therefore the dismissal of 
the suit in O.S.No.250 of 1966 so far as the 
plaintiffs are concerned has been confirmed in 
appeal and hence the plaintiffs have won th 
appeal. The result is that the agreement dated 
29.8.1966 in favour of first defendant, Mar- 
appa Gounder has not been held as true, valid 
and binding on merits by the High Court and 
consequently Ex.A-4 sale deed dated 26.12.1966 
cannot be held as having been decided 
invalid.” 
The appellate court also went into the question 
whether the defendants 2 and 3 can question the 
alienation under Ex.A-4, dated 26.12.1966. It was’ 
held that the minor, fifth defendant had not ques- 
tioned the sale under Ex.A-4 within three years of 
his attaining majority and consequently it, was 
held that the transferees from minor, fifth defen- 
dant, namely, defendants 2 and 3 cannot question 
the sale deed under Ex.A-4, For all the above 
reasons, the appellate court found that Ex.A-4, 
dated 26.12.1966 was a valid document which trans- 
ferred the share of defendants 4 and 5 to the 
plaintiffs. The decree for partic -n of 1/3rd share 
in favour of the plaintiff was therefore confirmed 
by the appellate Court. So far as the past mesne 
profits were concerned, the appellate court reduced 
the same to Rs.5,250. 
7. Before me in second appeal, the only point 
argued by Mr.S. Venkateswaran, for the appel- 
lantsis that thesale deed Ex. A-4, dated 26.12.1966 
having been executed during the pendency of 
O.S.No.250 of 1966 was invalid, being hit by the 
doctrine of lis pendens. The argument is that even 
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though the suit was dismissed on 5.8.1970, on 
appeal, by a compromise decree the suit was decreed 
for specific performance as against the defendants 
4and 5 herein (Malla Naicker and Kuppa Naicker). 
The decree in -A.S.No.706 of 1970 was made on 
12.2.1975. The contention therefore is that Sec.52 
of the Transfer of Property Act cannot be avoided 
and the sale deed dated 26.12.1966 cannot be 
upheld. Sec.52 of the Transfer of Property Act 
reads as follows: . 
“During the pendency-in any court having 
authority within the limits of India excluding 
the State of Jammu and Kashmir or estab- 
lished beyond sucli limits by the Central Gov- 
ernment of any suit proceeding which is not 
collusive and in which any right to immóvable 
property is directly and specifically in ques- 
tion, the property cannot be transferred or 
otherwise dealt with by any party to the suit or 
proceeding so as to affect the rights of any 
other party thereto under any decree or order 
which may be made therein, except under the 
authority of the court and on such terms as it 
may impose." 
The learned counsel for the appellants relies on 
the words that the property cannot be transferred 
by any party to the suit so as to affect the rights of 
any other party thereto under any decree or order 
which may be made therein. The contention there- 
fore is that defendants 1 and 2 in O.S.No.250 of 
1966 cannot transfer the property to the plaintiffs 
herein so as to affect the rights of the plaintiffs 
(Marappa Gounder) in that suit, who is the first 
defendant in this suit and who ultimately obtained 
a decree in A.S.No.706 of 1970. : 
8 On the other hand, Mr. V.Bharathi Dasan, learned 
counsel for the respondents 1 and 2 contends that 
thedecree in A.S.No.706 of 1970 was collusive and 
behind the back of the plaintiffs. Therefore, 
according to them Sec.52 cannot be invoked in 
this case. Before considering the rival submis- 
sions, I would like to refer to a few facts. O.S.No.250- 
of 1966 was filed on or about 15.12.1966. The exact 
date of filing of the suit is not clear from the 
records. The sale deed Ex.A-4 was executed on 
26.12.1966. There is no evidence and the parties 
did not consider it important to find out whether 
the plaintiffs had been served with summons in 
O.S.No.250 of 1966 prior to the date of the sale 
deed Ex.A-4. The parties have proceeded on the 
basis that the sale deed Ex.A-4 was during the 
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pendency of O.S.No.250 of 1966. Defendants 4 
and 5 had been impleaded as defendants 1and 2in 
O.S.No.250 of 1966 and were therefore made subject 
to the bar of/is pendens under Sec.52 of the Trans- 
fer of Property Act, O.S.No.250 of 1966 was dis- 
missed on 5.8.1970. On the basis of the dismissal 
thesale deed Ex.A-4 would have been valid. Butin 
A.S.No.706 of 1970 a decree was obtained by 
Marappa Gounder (first defendant) against Malla 
Naicker and Kuppa Naicker (defendants 4 and 5) 
for specific performance. So far as the other 
respondents, including the plaintiffs herein 
(Defendants 9 and 10 in O.S.No.250 of 1966) the 
appeal was dismissed confirming the dismissal of 
the decree in O.S.No.250 of 1966. Even assuming 
that the compromise decree as between the con- 
senting parties cannot be assumed to be collusive, 
the question is whether the plaintiffs were bound 
by the decree and at any rate whether for the 
purpose of Sec.52 the sale deed, dated 26.12.1966 
would come under the mischief of Sec.52. 

9. The object of Sec.52 of Transfer of Property Act 
is to afford protection of law in respect of a prop- 
erty which is the subject matter of litigation, being 
alienated to the prejudice of the decree which may 
ultimately result in the pending suit. The law does 
not allow litigant parties to give others, pending 
the litigation rights, in the property under dispute, 
soas to prejudice the opposite party. The decision 
of the court shall be binding not only on the 
litigating parties, but also on those who derive 
title under them by alienations pendente lite. The 
learned counsel for the respondent has cited a 
decision reported in Veeraraghava Reddi v. Subba 
Reddi and seven others, 37 M.L.J. 449: LL.R. 43 
Mad. 37: 53 I.C. 428. It appears to me that the facts 
of the said case are very.close to the facts of the 
present case. I will therefore refer to the facts of 
the said case before referring to the ratio of the 
said decision. The first defendant had executed 
two mortgages in favour of the fourth respondent 
(party subsequently impleaded) in the year 1914. 
The plaintiff's mortgagee was long anterior to the 
said mortgages, being of the year 1895. The suit 
was brought upon the mortgage of 1895 in or 
about February, 1907. The decree ofthe trial court 
wason March, 1910. It was during the pendency of 
theappealagainst thedecree that the mortgage in 
favour of the fourth respondent were created. The 
fourth respondent filed an application seeking to 
be impleaded in the suit, atthe stage of the appeal. 
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Hewas so impleaded. On 16.9.1915 acompromise 
was entered into between the plaintiffand the first 
defendant. The fourth respondent objected to the 
said compromise and a decree in terms of the 
compromise. It was found that the compromise 
was not collusive, or the result of fraud. The ques- 
tion was whether the fourth respondent was bound 
by the terms of the compromise. The Full Bench 
decision of this Court took note of the fact that the 
purchaser had been made a party to the suit and 
the subject matter of the dispute in which he is 
interested could not be decided upon, to his preju- 


“dice without hearing him. That right the pur- 


chaser acquired once he is made'as a party to the 
suit. While recognising right of the parties to enter 
into a compromise under O.23, Rule 3 of C.P.C., ` 
the Full Bench pointed out: 
“Ifany one of them stands outit is a well recog- 
nised principle of jurisprudence that the com- 
promise between the other parties should not 
in the least derogate from his rights. It follows 
from these provisions of the Code of Civil 
Procedure that although a purchaser pendente 
lite takes the transfer subject to the result of the 
litigation, and if he is not impleaded as a party 
he will be bound by any lawful compromise or 
adjustment which may be entered, into 
between the plaintiff and his transferor, the 
moment that he becomes a defendant, the only 
detraction of right to which hesubjects himself 
is the result of the litigation which has been 
openly and in his presence tried and decided 
upon. Once he is in the array of parties what 
could have been done by way ofcompromise or 
adjustment if he is not before the Court should 
not be allowed to interfere with his claim for a 
fair trial and a decision on the merits.” 
The Full Bench therefore gave the opinion that 
the compromise although it may be binding upon 
the parties to the compromise, could not affect the 
rights of the fourth respondent in that case. It was 
held that the fourth respondent could argue and 
contest the validity of the compromise. 
10. Respondents 1 and 2 herei can take advan- 
tage of thesaid judgment only to the limited extent 
that they are not bound by the compromise decree 
in O.S.No.250 of 1966 entered into between the 
plaintiff and the defendants 1 and 2 therein. To 
put it conversely the defendants 1 and 2 therein 
(defendants 4 and 5 in the present proceedings) 
are disabled by Sec.52 of the Transfer of Property 
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Act from alienating the property to- any third 
party, prejudicing the rights of the plaintiff in 
O.S.No.250 of 1966 (first defendant in these pro- 
ceedings) who obtained a decree’in his favour 
compelling defendants 1 and 2 therein to execute 
a sale deed in his favour as provided in the agree- 
ment dated 29.8.1966. In other words, the sale 
dated 26.12.1966 executed by defendants 1 and2in 
O.S.No.250 of 1966 in favour of the plaintiffs in 
these proceedings is hit by the doctrine of lis 
pendens. The suit based on that sale deed has to fail 
necessarily. The courts below have wrongly 
decided this substantial question of law. The sec- 
ond Appeal is therefore allowed. The judgments 
of the courts below are set aside. The suit O.S.No.282 


of 1975 shall stand dismissed. There will however ' 


be no costs throughout.. 


B.S. v --- Appeal allowed. 


INTHE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Ramam, J. 

C.M.A.No.257 of 1987 8th: November, 1991. 
Mariyayee alias Rajalakshmi Ammal ... Appellant 
MBasheer and another .. Respondents. 


(A) Motor Vehicles Act (IV of 1939), Secs.110 and 


110-A - Motor accidents - Claims for compensation ' 


in - Interest - Award of - Date from which can be 
made. 
It is well-settled by decisions of the Supreme Court 
thatclaimants in motor accident cases areentitled 
to be paid interest at the rate of 12% per annum 
from the date of the claim petition till the date of 
payment. . : [Para 3] 
(B) Motor Vehicles Act (IV of 1939), Secs.3(1),(2), 
. 96(2)(b)(ii) and 110-A and Tamil Nadu Motor 
Vehicles Rules, Rule 39 - Motor Accidents - Liability 
ofinsuret - Nature of - Itis purely contractual- Policy 
.containing clause that driving by holders of learner's 
licence cannot be regarded as holdinga valid driving 
licence - Clause does notrun counter to Sec.96(2) - 
Such exclusion would enable the insurance 
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company to avoid liability. 

The liability of the insurance company is purely 
contractual and necessarily, therefore, that would 
depend upon the terms and conditions incorpo- 
rated in the policy as well as the availability of one 


-or more of the defences permitted to be raised by 


the insurance company under the provisions of 
the Act and ona consideration ofthe Tamil Nadu 
Motor Vehicles Rules framed under the Act. While 
under Sec.3(1) of the Act, a person can drive a 
motor vehicle only if he holds an effective driving 
licence authorising him to drive the vehicle by 
Rule 39 of the Rules, that had not been made 
applicable to a learner. A combined reading of 
Sec.3(1) and (2) of the Act and Rule 39 of the 
Rules thus clearly establish that an effective driv- 
ing licence contemplated under Sec.3(1) of theact 
and a learner’s licence as provided under Rule 39 
of the Rules are not the same. Indeed, Rule 39 of 
the Rules creates a separate class of licences known 
as learner’s licences distinct from the licences 
contemplated by Sec.3(1) of the Act. Under 
Sec.96(2)(b) of the Act, it is open to the insurer 
who is made a party to a claim proceeding, to 
defend such an action on receipt of notice on the 
ground that there has been a breach of a specified 
condition of the policy, being one-of the condi- 
tions enumerated thereunder, Sec.96(2)(b)(ii) of' 
the Act states that if there is a breach of a condi- 
tion excluding driving by a named person or per- 
sons, then, it would be open to the insurer to 
defend the claim for compensation on that ground. 


_ In this case, the’condition in the policy excludes . 


driving by holders of learner's licence. The provi- 
sion under Sec.96(2)(b)(ii) of the Act excluding 
driving by a named person or persons cannot be 
construed only as referring to individuals A, B or 
Cbut would also beapplicable to a class of persons 
named learners. In other words, the provision 
under Sec.96(2)(b)(ii) of the Act could be read as 
excluding driving, by persons all of whom would 
be under one name learners. The word ‘named’ 
cannot be literally interpreted to refer to the name 
of a particular person but as comprehending speci- 
fied person or persons cited as instance. So con- 
strued, even though the driver of the vehicle 
involved in the accident in this case held only a 
learner's licence on the date of the accident such 
licence had been excluded from the purview ofthe 
liability undér the policy and that exclusion has 
been incorporated in the policy asa condition that 


II] o Mariyayee alias Räjalakshmi Ammal v. Basheer (Ratnam, J.) 


driving by holders ofa learner's licence cannot be.. 


regarded ; as either holding a valid driving licence 
-` or as having held a permanent driving licence. Thé 
exclusion of a class of licence holders known as 
leàrner's licence holders as persons driving the 
"vehicle for purposes ofone of the conditions of the 
policy cannot as assumed in National Insurancé 
Co., Ltd., v. A.Babu, 1990 A.C.J. 1003: ALR. 1990 
- Mad. 305 at 311, run counter to the provisions of 
Sec.96(2) of the Actand would therefore be unen- 
forceable. In the above view of the terms of thé 
policy, Secs.3(1) and (2), 96(2)(b)(ii) of the Act 
and Rule 39 ofthe Rules, it would follow that thé 
exclusion of the, holders of ‘learner’s. licences 
‘under the terms of the policy would constitute a 
condition in the policy excluding the driving of 
vehicles by a class of persons named learners and 
that would enable the insurance company to avoid 
its liability On the ground that there has been a 
breach of oneof the conditions of the policy under 
Sec.96(2)(b) (ii) of the Act. i 
Cases referred to: . 
National Insurance Co. Ltd., v. A Babu, 1990 A.CJ. 
1003: A.I.R. 1990 Mad. 305; Ambujam v. Hindus- 
tan Ideal Insurance Company, 1981 A.C.J. 175. 
G.Rajan, for Appellant. 
S.L.Samiullah and K.Ranganathan, for Respon- 
dents. 
The Court delivered the following 
JUDGMENT:- This appeal has been preferred by 
the claimant against the award of the Motor Acci- 
dents Claims Tribunal (District Court) Tiruchira- 


palli, in M.C.O.P.No.64 of 1984. According to the’ 


case of the appellant, on 20.7.1983, at about 9.45 


p.m., the appellant, along with her husband was |: 


walking along Tiruvariaikkaval South Street on 
the-left side of the road. At that time, a moped 
bearing registration No. TNG.9782, and belong- 
ing to the first respondent, came driven by one 
Singaram from the opposite direction and dashed 
-against the appellant, as a result of which she 
sustained a fracture in her left arm and other 
injuries. The accident, according to the appellant, 
took place only on account of thé rash and negli- 
gent driving of the moped of the first respondent 
by. its driver. In: respect of that, the appellant 
prayed that compensation in a sum of Rs.50,000 
should be awarded to her against the owner and 
the insurer of the vehicle involved in the accident, 


who are the respondents herein. The first respon- , 
dent did not contest the claim of the appellant, but. 
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remained ex parte. In the counter filed by the 
second respondent, apart from disputing | the rash 
and negligent driving of the moped it put forward 
the plea that theamount of compensation claimed 


was exorbitant and disproportionate and no liabil- 


ity could be fastened on it, as the driver of the 
vehicle did not have a valid driving licence at the 
time of the accident. The tribunal, on a considera- 
tion of the oral as well as the documentary evi- 
dence, found that the rash and negligent driving of 
the moped TNG.9782 by its driver had caused the 
accident and that the appellant deserved to be 
awarded compensation in a sum of Rs.12,000 in 
respect of the injuries sustained by her. Consider- 
ing the plea of the second respondent-insurance 
company regarding its liability for the payment of 
compensation, the tribunal found that the second 
respondent-insurance company had established 
that driver of the moped, at the time of the acci- 
dent, held only a learner’s licence and under the 
terms of the policy, the liability for payment of 
compensation could not, be fastened on the sec- 
ond respondent-insurance company. Ultimately, 
the tribunal passed an award in favour of the 
appellant and against the first respondent for 
recovery ofasum of Rs.12,000 together withinter- : 


-estat 15% per annum thereon from the date ofthe 


award till the date of payment, if the first respon- 


. dent defaulted in the payment of the compensa- 


tion amount within two months from the date of 
the award; It is thé correctness of the award so 
passed that is challenged in this appeal in which 


the appellant - -has prayed for the award of the - 
-disallowéd portion of the compensation in asum 


of Rs.38,000. 

2. Learned counsel for the appellant first con- 
tended that the tribunal, after determining the 
amount of compensation awardable to the appel- _ 
lantin asum of Rs.16,000 in respect of the injuries 
sustained by her in. the accident, erroneously pro- 
ceeded to deduct Rs.4,000 on the ground of lump 
sum’ payment. It was also further contended that 
the quantum of compensation awardable to the 
appellant as fixed by the tribunal in a sum of 
R&.16,000 was too low, meagre and inadequate 


': and that a higher compensation should have been 


awarded together with interest at 12% per annum 
from the date of the claim petition till the date of 
payment. On the other hand, learned counsel for 
the respondents submitted that having regard to 
the injuries, sustained by the appellant in the 
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accident and their after-effects, the tribunal was 
justified in awarding to the appellant compensa- 
tion in a sum of Rs.12,000 with interest as pro- 
vided in the award. 


3. It is seen from the claim petition that theappel- - 


lant had claimed compensation in a sum of Rs.50,000 
comprised of Rs.7,500 under no fault liability, 
Rs.10,000 for pain and suffering, Rs.7,500 towards 


medical expenses and Rs.25,000.in regard'to per- ' 


manent disability. Ex.A-13 is the wound certifi- 
cate and that shows that the appellant had sus- 
tained a fracture of the left upper arm and two 
abrasions, one on the.lower half of left fore-arm 
and another on the lower lip. The appellant exam- 
ined as P.W.1, referring to the fracture sustained 
by her in the left upper arm, stated that though her 
left arm was put in plaster of paris cast for nearly 
one year and further treatment was also given by 
Dr.John Karuppiah for another year, the fracture 
had not united and that she, was advised that 
internal fixation had to be done. P.W.1 further 
added that owing to the non-union of the fracture, 
she has been experiencing lot of pain and was 
unable to sleep on her left side and that she was 
also obliged to seek the help and assistance of 
another person tolookafter her normal day to day 
needs. In the course of her cross- -examination, 
` P.W.1 reiterated that she had engaged another 
person, a relative; for help and that that person 
was staying with her and was also fed by her and 
that person had helped her when she was in the 
hospital and continued to do so and further that 


without the assistance of that person, she cannot 


doanything. P.W.2isthe husband of the appellant 
and in his evidence, he stated that his wife sus- 
tained a fracture in her left upper arm and she was 


admitted first into the Government Hospital at 


Srirangam and subsequently she was admitted 
- into a private Nursing Home where she under- 
went treatment for more than six months. P.W.2 
had also referred to the advice given to the appel- 
lant that internal fixation by insertion_of plates 
required to be done, the facilities for which were 


available either at Madurai or at Madras. Asum of- 


Rs.10,000 had been spent by P.W.2 on the treat- 
ment to the appellant and that to undergo internal 
fixation surgery, it would cost Rs.20,000, accord- 
ing to him. P. W.2 had also referred to the employ- 
ment of a person to-help the appellant. In his 
- cross-examination, P.W.2 stated that though P.W.1 
was initially admitted into the Government 
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Hospital at Srirangam, shewas later admitted into 
a private Nursing Home because of the serious- 
ness of her condition and the inattention in the . 
Government Hospital. P.W.2 was obliged to admit 
that to establish the incurring of expenditure of 
Rs.10,000 no documents were filed. P. W.3 is the 
doctor who attended on the appellant on her 
admission into the private Nursing Home and he 
has spoken to the taking of the X-rays marked as 
Exs.A-2 to A-10 with reference to the fracture 
sustained by the appellant in her left upper arm. 


_P.W.3 has also spoken to the issue of Ex.A-12 to 


the effect that the appellant had been admitted in 
the G.V.N.Hospital for treatment for compound 
fracture on 20.7.1983 and was discharged on 
10.1.1984 and that during that period, the appel- 
lant would have spent Rs.10,000 towards medical 
expenses. P.W.3 was.unable to state how much it 
would cost for the appellant to undergo surgery 
for internal fixation. From the aforesaid evidence, 
it is clearly established that the appellant had 
sustained a compound fracture on her left upper 
arm which had not united inspite of prolonged 
treatment having been given to her. The evidence- 


-also discloses that immediately after the accident, 


the appellant was admitted in the Government 
Hospital at Srirangam and later, in a private Nursing . 
Homebetween 20.7.1983 and 10.1.1984. Owing to 
the non-union of the fracture, the appellant has 
not been able to use her left arm and has been 
obliged toseek the help of another person even to 
look after her daily needs. The medical evidence 
further discloses that surgery for internal fixation 
for insertion of plates required to be doneand.that 
would also cost the appellant quite a bit. The 


, tribunal, in para graph Tofits award, observing the 


appellant at the time when she gave evidence, 
Stated that owing to the fracture, she had not been 
able to use her left hand at all. It is in the back- — 
ground of the aforesaid evidence that the amount 
of compensation awardable to the appellant has 
to be determined. Under the head of pain and 


. suffering, the tribunal had not awarded to the 
appellant any compensation separately. The 


nature of theinjuries sustained by the appellantin 
the accident as well as the period of her hospitali- 
sation has already been referred to. The appellant 
had sustained a compound fracture in her left 
upper arm and immediately after the accident as 
wellas during the period of her undergoing treat- 
ment, the appellant would have undoubtedly 


- 
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undergone considerable pain on account of the 
` fracture and ‘the other injuries. Taking into 
account the nature of the iñjuries sustained by.the 
appellant and the period of her hospitalisation 


and also her evidence as P.W.1 that she was still 


experiencing pain, it would be just, fair and rea- 
sonable to award to the appellant compensation 
in a sum of Rs.4,000. Under the head of medical 
expenses, the tribunal had awarded to the appel- 
lant Rs.6,000 against her claim for Rs.7,500. The 
amount of expenditure incurred on the treatment 
of the appellant while she was in the Government 
Hospital and also in the private Nursing Home 
has not been clearly made out by evidence. Merely 
relying upon Ex.A-12 issued by P.W,3 and others, 
it cannot be assumed, in the absence of other sup- 
porting documentary evidence,that the appellant 
had speht Rs.10,000 on her treatment. Indeed, it is 
seenthat towards the medical expenses, theappel- 
lant had claimed Rs.7,500. Considering the inju- 
ries sustained by the.appellant and also the treat- 
ment undergone by her, initially in the Govern- 
ment Hospital at Srirangam and later in the pri- 
vate Nursing Home between 20.7.1983 and 
10.1.1984, in the absence of clinching and reliable 
evidence, the award of Rs.6,000 under this head by 
the tribunal cannot be stated to be either meager 
or low. Regarding the permanent disability and 
pain and suffering, the tribunal had awarded to the 
appellant compensation in a sum of Rs.10,000. 
Eartier, the injuries sustained by the appellant in 
the accident and her inability to use her left upper 
arm inspite of treatment which had also been 
‘observed by the tribunal, had been noticed. On 
account of the inability of the appellant to use her 
left hand, she is. obliged to depend upon another 
person for help and assistance and-that would 
undoubtedly create a feeling of dependence and 
depression in the appellant. It has also to be borne 
in mind that the appellant has crossed 50 and that 
the fracture had not united completely and that 
internal fixation by insertion of steel plates 
required to be done and that would mean more 


expenditure for the appellant on that account ` 


either at Madras or at Madurai. That she had been 
advised to undergo corrective internal fixation 
' surgery is clearly established by Ex.A-11. It is thus 
clearly made out by the evidence that as it is, the 
appellant is noi able to have the use of her leftarm 
for any purpose and is obliged to depend on others 


- and that deserves to be adequately and sufficiently 
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compensated for. On theavailableevidence, in my 
view, it would be just, fair and reasonable to award 
to the appellant compensation'in a sum Of Rs.15,000 
under the head of permanent disability. In other 
words, the appellant would be entitled to recover 
compensation in a sum of Rs. 25,000 in all. In 
paragraph 7 of the award of the tribunal, it had 
determined the amount of compensation award- 
able to the appellant in asum of Rs.16,000 and had 
deducted Rs.4,000 on the ground of lumpsum 
payment. The deduction in respect of lumpsum 
payment and other uncertainties of life would be 
more relevant in assessing the compensation 
awardable in the case of death rather than ina case 
ofi injury. A careful consideration of the evidence 
‘does not in any manner justify a further reduction 
from the amount of compensation recoverable by 
the appellant and as stated earlier, the appellant, 
on the facts and circumstances of this case, would 


. be entitled to recover compensation in a sum of 


Rs.25,000 without any further deductjon. In 
regard to the interest on the amount ofcompensa- 
tion awarded to the appellant, the tribunal fell 
into an error in depriving the appellant of the 
interest from the date of the claim petition till the 
date of the award and also for two months there- 
after. It is well settled by decisions of the Supreme 
Court that claimants in motor accident cases are 
entitled to be paid interest at the rate of 12% per 
annum from the date of the claim petition till the 
date of payment. In view of this, the appellant 
would be entitled to recover compensation in a 
sum of Rs.25,000 with interest at 12% per annum 
. thereon from 19.1.1984 till the date of payment, 
credit being given to payments, ifany, made mean- 
while. ^ . 
4. Learned counsel for the appellant next con- 
tended that the view taken by the tribunal that the 
second respondent-insurance company cannot be 
made liable for the payment of compensation to 
the appellant, is erroneous. According to learned 
counsel, though the driver of the vehicle involved 
in the accident, at the time of the accident, had 
only a learner’s licence, that would be a valid 
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driving licence, sufficient to fasten liability on the ' 


second respondent-insurance company, for, the 


' payment of compensation. Reliance in this con- 


nection was placed, amongst others, on the deci- 
sion reported in National Insurance Co., Ltd., v. 
A.Babu, 1990 A.C.J. 1003: A.I.R. 1990 Mad. 305. 


Per contra, learned counsel for the second 
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respondent- insurance company, drawing atten- 
tion to the terms of the policy Ex.B-4, submitted 
that one of the conditions in the policy is to 
. exclude its liability in the event of .the vehicle 
involved in the accident being driven by the holder 
ofa learner’s licence. Attention in this connection 
was also drawn to the decision reported in 


Ambujam v. Hindustan Ideal Insurance Company, | 


198] A.C.J. 175. It was also submitted on the basis 
of Sec.96(2)(b)(ii) of the Motor Vehicles Act 
(hereinafter referred to as ‘the Act")that a condi- 
tion excluding liability in respect of vehicles driven 
by those holding a learner’s licence, as found in the 
policy, would be quite in order and the distinction 
pointed out in National Insurance Co., Ltd., v. 


A. Babu, 1990 A.C.J..1003::A.I.R. 1990 Mad: 305, in - 


regard to the decision in Ambujam v. Hindustan 


. . Ideal Insurance Company, 1981.A.C.J. 175, would 


not stand attracted. 

5. The liability of the second respondent-insur- 
ance company is purely contractual and necessar- 
ily, therefore, that would depend upon the terms 
and conditions incorporated in the policy as well 
as the availability of one or more of the defences 
permitted to be raised by the insurance company 
under the provisions of the Act and on a consid- 
eration of the Tamil Nadu Motor Vehicles Rules 
(hereinafter referred to as ‘the Rules’) framed 
under the Act. It is seen from the evidence of 
R.W.1 that the driver of the moped which was 
involved in the accident had been granted a learner's 
licence for the period.2.6.1983 to 1.12.1983. The 
accident had taken placeon 20.7.1983 asa result of 
the, rash and negligent driving of the moped by 
Singaram, while he was the holder of a learner's 
licence. R.W.3 has spoken to the terms óf the 
policy issued by the second respondent-insurance 
company under Ex B4. In order to ascertain whether 


thesecond respondent-insurance company would 


be liable for payment of compensation to the 
appellant, a reference has to be made to the con- 
ditions incorporated in the policy Ex:B-4. In 
regardto thelimitations found in theSchedule for 
the driver ofthe vehicle insured, it had beenstated 
that the driver, driving the vehicle at the time of 
the accident, should hold a valid driving licence or 
had held a permanent driving licence (other than 
a learner’s licence) and is not disqualified from 
. holding or obtaining such a licence. A further 
condition in the policy is to the effect that the 
insured is not indemnified, if the vehicle is driven 
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. otherwise thaninaccordance with the termsofthe 


Schedule. Under Sec. 3(1) of the Act, no person 
Shall drive a motor vehicle in any public place 
unless he holds an effective drivin g licence issued 
to himself authorising him to drive the vehicle; 
and no person shall so drive a motor vehicle as a 
paid employee or shall so drive a transport 
vehicle; unless his driving licence specifically 
entitles him so to do. Under Sec.3(2) of the Act, 


‘the State Government is enabled to prescribe the 


conditions subject to which sub-sec.(1) of Sec.3 of 
the Act shall not apply to a person receiving 
instructions in driving a motor vehicle. Under 
Rule 39 of the Rules, as it stood at the relevant 
time, framed under Sec.3(2) of the Act, the appli- 
cability of Sec.3(1) of the Act to learner’s licences, 
has been excluded. In other words, while under 
Sec.3(1) of the Act,a person can drive a motor 
vehicle only if he holds an effective driving licence 
authorising him to drive the vehicle, by Rule 39 of 
the Rules, that had not been made applicable to a 
learner. Acombined reading of Sec.3(1) and (2) of 
the Act and Rule 39 of the Rules thus clearly 
establish that an effective driving licence contem- 
plated under Sec.3(1) of the Act and a learner’s 
licence as provided under Rule 39 ofthe Rules are 
not thesame. Indeed, Rule39 of the Riles creates 
a separate class of licences known as learner's 
licences distinct from the licences contemplated 
by Sec.3(1) of the Act. Under Sec.96(2)(b) of the 
Act, it is open to the insurer, who is made a party 


, to aclaim proceeding, to defend such anaction on 


receipt ofnoticeon the ground that there has been 
a breach of a specified condition of the policy, 
beingone of the conditions enumerated thereun- 
der. Sec.96(2)(b)(ii) of the Act states that if there 


_ is a breach of a condition excluding driving by a ~ 


named person or persons, then, it would be open 
to the irisurer to defend the claim for compensa- 
tion on that ground. In this case, the condition in 
the policy excludes driving by holders of learner's 
licence. The provision under Sec.96(2)(b)(ii) of 

the Act excluding driving by a named person or - 
persons, cannot be construed only as referring to 


"individuals A, B or C, but wouldalso be applicable 


to a class of persons named learners. In other 
words, the provision under Sec.96(2) (b)(ii) of the} 
Act could be read as excluding driving by persons, 
allofwhom would go under one name “Learners”. 
The word ‘named’ cannot be literally interpreted 
to refer to the name of a particular person, but as 
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comprehending specified person or persons cited 
as instance. So construed, even though the driver 
of the vehicle involved in the accident in this case 
held only a learner’s licence on the date of the 
accident, such licence had been excluded from the 
purview of the liability under the policy and that 
exclusion has been incorporated in the policy as a 
condition that driving by holders of a learner’s: 
licence cannot be regarded as either holding a 
valid driving licence or as having held a permanent 
driving licence.-The exclusion of a class'of licence 
holders known as learners' licence holders as persons 
| driving the vehicle for purposes of one of the 
conditions of the policy cannot, as assumed in 
National Insurance Co., Ltd., v. A.Babu, 1990 A.CJ. 
4003: A.LR. 1990 Mad. 305 at 311, run counter to 
the provisions of Sec.96(2) of the Act and would; 
therefore, be unenforceable. In the above view of 
tlie terms of the policy, Secs.3(1) and (2) and 
96(2)(b)(ii) ofthe Act and Rule39 ofthe Rules, it 
would follow that the exclusion of the holders of 
learner's licences under the terms of the policy, 
would constitute a condition iri the policy, exclud- 
ing the driving of vehicles by a.class of persons 
named learners and that would enable the insur-- 
ance company to avoid its liability on the ground 
that there has been a breach of one of the condi- 
tions of the policy under Sec.96(2)(b)(ii) of the 
Act. In National Insurance Co., Ltd., v. A.Bábu, 
1990 A.C.J. 1003: A.I.R. 1990 Mad. 305, only the 
latter part of Sec.96(2)(b) (il) of the Act had been 
taken into account in relation to Rule 39 of the 
Rules framed under the Act and there had been no 
consideration whether a provision in the policy, . 


such as there is in this case, could not be consid- ’ 


ered as a condition ofthe policy excluding driving 
by the class of persons named learners and, there- 
fore, the decision in National Insurance Co., Ltd., 


v. A.Babu, 1990 A. C.J. 1003: A.I.R. 1990 Mad. 305, , 
cannot have any application here. Likewise, the . 


decision in Ambujam v. Hindustan Ideal Insurance 
Company, 1981 A.C.J. 175, has also not taken into. 
account the first part of Sec.96(2)(b)¢ifyoFthe Act 
and has confined itself to the question whether a - 
learner's licence; would be a'valid driving ligeripe 
or not within the meaning of the latter part of 
Sec.96(2)(b)(ii) of the Act and that decision also 


|cannot be pressed into service. Thus, on a due ' 


consideration of the terms of the policy and the 
relevant provisions in the Act and the Rules, rio 
liability could be fastened on the insurance 
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company for the payment of compensation to th 
appellant. It would, therefore, follow that only the 
first respondent can be madè liable for payment of 
compensation to the appellant. In the result, the 
Civil Miscellaneous Appeal is allowed in part 

-against the first respondent and the appellant will 
be entitled to recover from the first respondent 
herein compensation in a sum of Rs.25,000 ` 
together with interest at 13% per annum thereon 
from 19.1.1984 till the date of payment, credit 
being given to payments, if any, made meanwhile 
and the award of the tribunal will stand modified 
accordingly. The appeal against the second 
respondent will stand dismissed. There will be.no 
order as to costs. 





BS. ---- Appeal allowed in part, 


IN THE HIGH COURT OF JUDICATURE AT 


' 


Present:- Swamidurai, J. 


. A.A.Q.No.43 of 1985 7th October,1991. 


Ramasundaram and others ` „Appellants 


V. 

Rakkammal and others ... Respondents. 
Provident e Rules of the Bharat Heavy Electri- 
cals Limited Ryle 42(3) - Nomination under - . 
Intendment. of - Benefit of nomination is not in 

DUE ae 
favour of nominee only. t 
Raul 42(3) of the Provident Fund Rules of the 
Bharat Heavy Electricals Limited reads that if a 
member has:a family at the time of making a 

‘nomination, the nomination shall be in favour of 
one or more persons belonging to his family. Any 
nomination made by such member in favour of a 
person not belonging to his family shall be invalid. 
Therefore the intendment of nomination is in 
favour of members belonging to his family only. 
From à reading of Rule 42 ofthe Rules, it can be 
inferred that the intention of nominations by a 
deceased employeeis not in favour of the nominee 
only but to benefit the entire members of his 
family. -> EE [Para 6] 
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Cases referred to: - . 
Krishnamoorthy v. Tmt.Anandalakshmi, (1980)11 
M.L.J. 321; Malati v. Dharma Rao, AIR. 1968 
Orissa 8; Sarbati Devi v. Usha Devi, A.I.R. 1984 
S.C. 346; Pichammalv. I.C.F., (1989)II M.E.J. 351; 
Meenambal v. Sornathammal, (1990)1 L.W. 302; 
M.Mon Singh v. Mothi Bai, (1936)I.L.R. 59 Mad. 
855. f 


Appeal against the Order of the Court of the 


Principal Subordinate Judge, Tiruchirapalli, dated ' 


12.9.1984 and made in O.P.No.164 of 1983. 

Y.K Rajagopal, for Appellants. 

. K Mohanram, for Respondents. 

The Court made the following 

ORDER:- The petitioners in O.P.No.164 of 1985 
on the file of the learned Subordinate Judge, 
Tiruchirapalli are the appellants. THey filed the 


petition before the lower court under Sec.372 of . 
the Indian Succession Act for issue of succession 


certificate on the death of their father, Pichai who 
was employed as a scanvanger in the Bharat Heavy 
Electricals Limited, Tiruverumbur and who died 
0n9.6.1983 leaving the petitioners as his only legal 
heirs. The succession certificate was sought for by 
the petitioners for receiving the family benefit 
funds due from the abovesaid firm. That applica- 
tionwas resisted by the respondents. But accord- 
ing to the petitioners, they are the concubine and 
illegitimate children of the deceased born through 
the. first respondent. The contention of the 
- respondents i5 that the first respondent is the wife 
of the deceased Pichai and that the respondents 2 
to 4 are the minor children born to Pichai through 
the first respondent: Further it is the case of the 
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and appropriate the same since as per the Hindu 
Succession Act, the respondents re not at all the 

legal representatives of late Pichai. In the course 
of argument, learned counsel appearing for the 
appellant has not pressed this aspect of the case to 

say that the respondents are not the legal repre- 
sentative of the deceased Pichai since that is a 

question of fact learned counsel for the appellants 

argued with regard to the second aspect of the 

case, namely, that mere nomination in favour of 
the first respondent would give right in favour of 
the respondents only to succeed to the estate of 

the deceased. ! ] 

4. There is no dispute with regard to the fact that 

the petitioners/appellants are the children of late 

Pichai born through his first wife Rani. Learned 

counsel for the appellants relied upon the deci- 

sion reported in Krishnamoorthy: | v. 

Tmt.Anandalakshmi, (1980)II M.L.J. 321. Learned 

single Judge of this Court, while deciding the case 

arising under the Life Insurance Corporation 
Provident Fund Acts and Rules has held that the 
main purpose of nomination is intended to benefit 
the custodians-trustees of the Provident Fund to 

know how or to whom they should hand over the 

amounts and held not make themselves answer- 

able to a multiplicity of claims from different‘ 
persons claiming to succeed to the interests of the 
deceased member. It is further observed by the 
learned Judge (Sathiadev, J.), that the use of the 

word 'nómination' which means only appoint- 

ment to receive the amount, cannot be so con- 

strued as to confer any absolute right in the funds 

to the exclusion of the rights of the lawful heirs, 


respondents that the deceased Pichai nominated -because even a Stranger may be nominated in 


the first respondent as the nominee for receiving 
the amounts due to him after retirement. E 
2, The parties, went on trial and the trial court, 
after considering the oral and documentary evi- 
dence, dismissed the petition on the ground that 
the first resporilent being the nominee appointed 


by the deceased Pichai she alone is entitled to. 


receive the amount due to the deceased employee 
and that the petition for issue of Succession Cer- 
tificate is not maintainable. The petitioners have 
filed the present appeal as against the order of the 
lower court. 

3. Learned Senior Advocate Mr.R.alagar appear- 
ing for the appellants contended that mere nomi- 
nation of late Pichai in favour of the first respon- 
dent does not givea right to get the entire amount 


*.whom the nomination may have trust. If the 


intendment is to make the nominee the absolute 
owner, there can be no difficulty in incorporating 


- the necessary recitals to the effect that he has got,. 


on the date of nomination, his legal heirs and 
inspite of it, he bequeaths the amount only to the 
nominee to make the funds to the exclusion of the 
other heirs. When such an unequivocal expression 
is not present, in a nomination, it weuld not be- 
proper to hold that such a nomination would 
result in absolute conferment of rights in. the 
nominee to take the amount for himself. Learned 
Judge relied upon a judgment reported in Malati 
v. Dharma Rao, A.I.R. 1968 Orissa 8. The Judg- 
ment referred to above in A.I.R. 1968 Orissa 8 was 
relied upon by the lower court and the same has 


I] Ramasundaram v. Rakkammal (Swamidurai, J.) ` 
been referred to by the learned single Judge of this - 


Court in the decision referred to above. Learned 
counsel for the appellants Mr.R.Alagar, Senior 
Advocate relied upon another judgment reported 
in Sarbati Devi v. Usha Devi, A.LR. 1984 S.C. 346. 


That was a case arising under the Insurance Act. - 


Their LordshipsoftheSupreme Court held in that 
case that mere nomination made under Sec.39 


does not have the effect of conferring on the - 


nominee any beneficial interest in the amount 
payable under the life insurance policy on the 
death of the assured. The nomination only indi- 
cates the hand which is authorised to receive the 
amount, on the payment of which the insurer gets 
a valid discharge of its liability under the policy. 
The amount, however, can be claimed by the heirs 
of the assured in accordance with the law of suc- 
cession governing.them. In another decision 
reported in Pichammal v. I.C.F., (1989)1I M.L.J. 
351, cited by the learned counsel for the appellant, 
learned Judge of this court has held that the legal 
heirs alone of the deceased are, entitled to Provi- 
dent Fund amount, Group Insurance amount, 
Gratuity amount, and Death Relief Fund amount 
and that the.nominee has to share the amount 
along with the legal heirs. That case was covered 
under Employees Provident Funds and Miscella- 
neous Provisions Act (XIX of 1952). In-another 
case relied upon by the learned counsel for the 
appellants reported in Meenambal v. Sornatham- 
mal, (1990)1 L.W. 302, this Court (Srinivasan, J.) 
held that the claim by the widow of a deceased 
Government servant as the only person exclu- 
sively entitled to the entirety of the amount as the 
nominee under the Rules governing Tamil Nadu 


_ Government Servant's Family Benefit Fund, as _ 
against the mother, is not sustainable. Learned. 


Judge held that the family benefit amount payable 
on thedeath ofa Government servant will go toall 
the legal heirs of the-deceased irrespective of the 
nomination made by him. 

5. Learned counsel for the respondents in contra 
to the judgments referred to by the learned coun- 
sel for the appellants, referred to the judgment 
reported in M.Mon Singh v. Mothi Bai, (1936)LL.R. 


59 Mad. 855. There, a Division Bench of this Court _ 


held that under Sec.5 of the Provident Funds Act 
the absolute right in receiving the money which 
was conferred by the Provident Fund Rules meant 
a vested right in the money which passed to the 


heir of the nominee at his death and that the. 


` ` 
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respondent was therefore entitled to the.amount 
in question. This judgment was rendered under 


- the Provident Funds Act (XIX of 1925). 


6. The judgments relied upon by the learned coun- 
sel for the appellants Mr.R.Alagar, Senior Advo- 
“cate are in support of the latest view of the 
Supreme Court that the legal heirs of the deceased 
are entitled to get the money of the deceased 
inspite of the nomination. Learned counsel for 
the respondents submitted that the Provident Fund 
Rules of the Bharat Heavy Electrical Limited are 
the rules governing the distribution of the Provi- 
dent Fund in‘the case of death of an employee. 
Rule 42 of the said Rules reads as follows:-- ` 
*42. Nominations: 1. Each member shall make 
in his declaration in the, prescribed form, a 
nomination conferring the Tight to receive the 
amount that maystand to his creditin the Fund 
in the event of his death before the amount 
standing to his credit has become payable, or 
where the amount has become payable before 
payment has been made. 

2. A member may in his nomination distribute 
the amount that may stand to his credit in the 
fund amongst his nominees at his own discre- 
tion. 

3. If a member has a family at the time of 
making a nomination, the nomination shail be 
in favour of one or more persons belonging to 
his family.’ Any nomination made by such 
member in favour ofa person not belonging to 
his family shall be invalid. 

4. If at the time of making a nomination the 
member has no family, the nomination may be 
in favour of any person or persons but if the 
member subsequently acquires a family, such 
nomination shall forthwith be deemed to be 
invalid and the member shall make a fresh 
nomination in.favour of one or more persons 
belonging to his family. 

5: A nomination made under Sub-rules (1) 
mayatany time be modified by a member after 
givinga written notice of his intention Of doing 
so in the prescribed form. If the nominee pre- 
deceases the member, the interest of nominee 
Shall revert to the member who may make a 
fresh nomination in respect of such interest. 
6. A nomination or its modification shall take 
effect to the extent that it is valid on thedate on 
which it is received by the Secretary.” 

Rule 42(3) of the said rules, reads that ifa member| 
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has a family at the time of making a nomination, 
the nomination shall be in favour of one or more 
persons belonging tq his family. Any nomination 
made by such member in favour of a person not 
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Cases referred to: 

Thirumalai Iyengar v. Subba Raja, (1962)1 M.L.J. 

193; Nemi Chand v. Onkar Lal, A.LR. 1991 S.C. 
. 2046; Nandlal v. Sukh Dev, (1987) S.C.C. (Supp.) 


belongingto his familyshall beinvalid. Therefore,- 87; Shah Mathuradas Maganlal and Company v. 


the intendment -of nominations is 
members belonging to his family only. From a 
reading of Rule 42 of the Rules, it can be inferred 
that the intention of nomination by a deceased 
employee is not in favour of the nominee only but 
to benefit the entire members of his family. This 
view has been reiterated in the decisions referred 
to above which I respectfully agree. The trial court 
dismissed the application on the ground that the 
nomination would take away the right of other 
members of the family, namely, legal heirs of the 
' |deceased employer to claim the benefits due to 
him after his, death or superannuation. I am 
unable to subscribe my views to that of the trial 
court. Therefore, I am of the view that inspite of 
the nomination, the petitioners are entitled to 
share the amount along with the nominee. ` 
7. Therefore, the order of the lower Court is set, 
aside and the appeal is allowed. No costs. The trial 
court is directed to issue succession certificate in 
' favour of the appellants for their Share in the 
entire amount. 


BS. Appeal allowed. 


M 


INTHE HIGH COURTOF JUDICATURE AT 
MADRAS. 3 


Present:- Srinivasan, J. 


"A:A.O.No.9580f1991 ` 13th December, 1991. 
Vijayalakshmi and others. , ..-Appellants 
v. : 

Vasantha and others 


...Respondents. 


. Practice and procedure - Finding of Court - To be 
-based on inference to be drawn on evidence on 
record. e 
It is the duty of the Court tó give effect to the 
_ inference to be drawn from the evidenceon record 
even if the finding is not consistent with the plead- 
ings.of either party. i [Para 10] 


in favour of ` Nagappa Shankarappa Malage, (1976)3 S.CR. 789; 


Galbangi Appalaswamy Naidu v. Behara Ve- 
nkataramanayya Patro, A..R. 1984 S.C. 1728: - 


. (1984)4 S.C.C. 382. ^ 


Appeal against the Order of the Court of the 

' Subordinate Judge, Tuticorin, dated 31.7.1991 and 

` made in E.A.No.300f 1988 in E.P.No.113 of 1987 
in O.S.No.92 of 1980. : 
K Padmanabhan, for Appellants. 
P.Peppin Fernando, for Respondent Nos.1 and 2. 

` The Court delivered the following 
JUDGMENT:- This appeal is taken up for final 
disposal with thé consent of parties.: 
2. In a suit for partition, namely, O.S.No.92 of , 
‘1980 on the file of the Subordinate Judge's Court, 
Tuticorin, a decree was passed in favour ofrespon- ' 
dents 1 and 2 herein. Clause 12 of the decree 
directed the plaintiffs in thatsuit to deliver posses- 
sion of items 7 and 9 to 12 of the plaint II schedule 
properties to defendants 2 and 3 therein respon- 
dents 1 and 2 herein are defendants 2 and 3 in that 
suit. Item 7 in that suit is the property to which the 
present proceedings relate. When the decree hold- 
ers attempted to take delivery of possession of the 
property, the appellants herein obstructed. A 

. petition to remove their obstruction was filed by 
the decree holders in E.A.No.30 of 1988 and the 
petition was ordered by the executing court. The 
appellants filed C.M.A.No.1070 of 1990 in this 
Court. By order dated 4.2.1991, I set aside the 
order passed by the executing court to a limited 

- extent and remanded the matter for fresh disposal 
for the purpose of considering the claim put for- 
ward by the appellants 2 and 4 in that appeal, who ` 


- are appellants 2 and 4 herein. Inspite of the 


remand being a limited one, the present appeal 
has been filed once again by all the appellants who ` 
are obstructors. In view of the earlier order in 
C.M.A.No.1070 of 1990, appellants 1 and 3 have 
no case. I have to consider only the claim put 

forward by the appellants 2 and 4. : 
3. I will refer hereafter appellants 2 and 4 as 
claimants. It is the case of the claimants that their 
father.Duraisami Nadar took on lease the vacant 
site ofthe premises in question on 15.9.1952 under 
the document marked on Ex.B-22. According to 


I 


them, the superstructure was-constructed by 
Duraisami Nadar, who was running a business in 
the name of Duraisami Nadar & Co. in partner- 
ship with one Sankaralingam Pillai-third respon- 
dent hereín. It is also their case that in 1962 a fresh 
lease deed was executed on 21.8.1962 under Ex.B- 


23. According to the claimants, they became part- ` 


ners of the firm during the life time of Duraisami 
Nadar and after his death, they were entitled to 
continue the partnership firm and as such, 
entitled to be in possession of the property. 
According to them, they cannot be dispossessed of 
the property. ~ 

4. The decree-holders contended that the lease in 
favour 6f Duraisami Nadar was that of the build- 
ing and not vacant site and that lease came to an 
end when Duraisami Nadar got assignment of the 
othi in favour of Pon Singh, executed by the first 
defendant in the suit. It is the case of the decree- 
holders that on the assignment being taken by 
Duraisami Nadar, his leasehold rights, if any, ceased 
to exist-and theredfter, he could have a right only 
_ as an othidar or usufructuary mortgagee. It'is, 

therefore, contended by the decree-holders that 
the only claim if at all that can be put forward by 


the claimants is that ofan usufructuary mortgagee ` 


and there is already a suit filed by the decree- 
holders for redemption of the said mortgage in 
O.S.No.246 of 1991 on the file of the District 
Munsif's Court, Tuticorin. 

5. The executing court has after remand come to 
the conclusion ona consideration of the evidence 
on record that the claimants have no right to 
continue in possession as their rights as lessees, if 
any, came to an end on their father taking an 
assignment of the othi and the othi being during 
the pendency of the suit was hit by the doctrine of 
lis pendens with the result that they were not 
entitled to resist the decree for possession. It is 
also the finding of the lower court that the subject 
matter of the lease in favour of Duraisami Nadar 
was only a building and not a vacant site. 

6. It is argued on behalf of the claimants that the 
court below has overlooked the evidence on rec- 
ord, which proves conclusively that the subject 
matter of the original lease was a vacant site and 
that the building was erected by Duraisami Nadar. 
It is also.argued that the court below has misread 
the documents filed in this case. It is the conten- 
tion of the claimants that there was no merger of 
the tenancy rights with the rights under the othi 
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and the claimants had both rights intact. Accord- 
ing to learred covnsel, even if the othi is 
redeemed, the claimants will continue to be ten- 
ants and ther cannot be dispossessed. Alterna- 
tively it is contended that even if the claimants are 


' tenants of the building, they cannot be evicted 


except in accordance with the provisions of the 
Tamil Nadu Buildings (Lease and Rent Control) 
Act and the decree passed by the Civil Court 
cannot be executed against them. It is the further 
contention of learned counsel that the othi was 
takenby Duraisami Nadar in his individual capac- 
ity and that will not effect the leasehold fights of 
the firm Duraisami Nadar & Co. According to . 
him, the claimants being partners of the firm are 
entitled to have ihe leasehold rights intact. Thusit 
is contended that the order passed by the Court 
below should be set aside. è 

7. It is not necessary to set outthe'contentions put 
forward by the decree-holders as they are only in 
support of the order made by the court below. The 
earliest document relied on by the, claimants is 
Ex.B-22, dated 15.9.1952. In the body of the said 
document, there are r2citals to the effect that the 
subject matter of the lease was a vacant site and it 
was being Jet out for the purpose of running a 
business. Clause 5 permits the lessees to erect 
superstructures at their own cost with the permis- 
sion of the lessor. Clause 4 provides that such 
superstructures shall be removed at the time of 


` expiry of the lease without causing any damage to ` 


the subject matter of the demisc and possession 
should be handed over to the lessor. The leaseis in 
favour of two persons, namely, Duraisami Nadar 
and Sankaralingam Pillai. It is not in-favour of the 
firm as such. The contention of learned counsel 
for the claimants that the firm was a lessee cannot 
be accepted. The description of Duraisami Nadar 
reads that he isa proprietor of Duraisami Nadar & 
Co. The description of Sankaralingam Pillai is 
that he isa partne; in theaforesaid firm. There was 
no necessity to mention two persons as parties to 
the lease deed, if the lease was in favour of the firm. 
One of them could have represented the firm as 
partner thereof. The very fact that both of them 
were made parties to the document and the refer- 
ence made in other clauses of the document show 
that the lease was in favour of individuals and not 
in favour of the firm. 

8. No doubt the door number is mentioned in the 
schedule as 54-A and 65-A. But, t` at will not go 
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against the express recitals in the body of the 
documents to the effect that the subject matter of 


the lease was a vacant site. The court below relied . 


on the reference to the door number and has taken 
the view that the subject matter of the lease was a 
building. That view is ‘erroneous. 

9. The next document of lease is dated 21.8.1962 
and it is marked as Ex.B-23. It is in favour of 
Duraisami Nadar only as a lessee. The recitals in 
the body of the document refer to land rent. In the 
schedule, the property is described as Door No.64- 
A timber shop, land and site. There is no comma 


‘in between the words. Learned counsel for the- 


claimants wants to read it as “timber shop and 
land and site". Unless there is a specific averment 
to that effect it is not possible to read it so. At any 
rate, the recitals inside the document show that it 
was land rent. Hence, the subject of the demise 
under Ex.B-23 could only be a land and not a 
superstructure. Both the documents Exs.B-22 and 
B-23 are registered documents. But the genuine- 


ness of the same has not been shaken in the , 


evidence, though challenged initially. But that 
does not bring to an end the claim put forward by 
the decree-holders. The othi deed dated 31.7.1978 
executed in favour of Pon Singh by Sankaralingam 
Pillai, the lessor supports the decree-holders. The 
recitals as well as the schedule show undoubtedly 
that the subject matter of the usufructuary mort- 
gage is the building and the site beneath. There is 
an express reference in the schedule to the build- 
ing erected on the site bearing Door No.64. The 
document reads as if the mortgagor/lessor was the 
owner of thesite as well as the superstructure. It is 
stated that the mortgagee Pon Singh wanted the 
father of the claimants, who was the lessee to 
' vacate the premises. Copy of the letter said to have 
been written by Pon Singh on 10.11.1978 is filed 
and marked as Ex.B-6. Prior to that, the lessee is 
said to have sent a cheque along with a covering 
letter dated 8.11.1978. That letter has not been 
produced before the court. On 31.1.1979, Durais- 
ami Nadar had taken anassignment of the othi for 
asum of Rs.3,500 under Ex.B-12. That document 
clearly refers to the building on the property. The 
recitals of the document are to the effect that the 
assigneeshould hand over possession ofthe prop- 
_ erty described in the schedule thereof, when the 
mortgagor pays the money. The assignee was also 
directed to take such steps as necessary to collect 
the mortgage amount, in the event of the 


e 
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mortgagor failing to pay the same. In the descrip- 
tion of property, there is an express reference to 
the building. In the sworn statement given under 
‘Rule 3(1) of the Rules framed under the Tamil 
Nadu Stamps (Prevention of Under-valuation) 
Act, there is a break up of value of the site, build- 
ing and compound wall. The site is separately 
valued at Rs.25,000 the building is valued at Rs.2,500 


-and that compound wall is valued at Rs.2,500. The 


total value is mentioned as Rs.30,000 There can be 
no doubt whatever the Duraisami Nadar took 


-assignment of the othi ofthe building as well as the 


site. If on that date, he was the owner of the 
building he would have definitely taken care to 
introduce such recitals as may be necessary to 
indicate his ownership of the building in the docu- 
ment. The mere fact that he had taken the assign- 
mentof the othias ifthe building and thesite both 


‘belonged to the mortgagor shows that by the time 


of the othi in favour of Pon Singh executed on 
31.7.1978, the mortgagor had become the owner 
of the building. - 

10. No doubt, there is no documentary evidence to 
show as to how the mortgagor became the owner. 
of the building. The case of the decree-holders is 
that the building was always owned by the mortga- 
gee. There isa time gap of atleast 16 years between. 
Ex.B-23, the second lease and the usufructuary 
mortgage dated 31.7.1978 (Ex.B-11). What tran- 
spired between Duraisami Nadar and Sankaral- 
ingam Pillai during that period is not made avail-~ 
able to the Court. Nobody who has knowledge 
about the facts had been examined by the claim- 
ants. The only witness who has been examined on 
the side of the claimants is Ramamoorthy, second . 


. appellant. He does not know anything about the 


relevant facts. He was born, according to him, on 
29.11.1953, that is, after Ex.B-22. According to 
him, he became a partner with his father in 1975. 
He does- not give any explanation as to why his 
father took assignment of theothi in favour. of Pon 
Singh without raising a demur as to the validity of 
theusufructuary mortgage inso far as the building 
was concerned. In the absence of an attempt even ^ 
to explain the assignment of the othi over the 
building as well as the site, the uninistakable evi- 
dence afforded by the documents Exs.B-11 and B- 
12 should be accepted by the court and it has to be ` 
held that on the date of Ex.B-11. Duraisami Nadar 
was not the owner of the superstructure even ifhe 
had been the owner thereof earlier. At some 
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 fearlier point of time, the ownership had passed on 
to the mortgagor. It is the duty of the court to give 


effect to the inference to'be drawn from the evi- = 


dence on record evenifin finding is not consistent 
with the pleadings of either party. (Vide: Thiruma- 
lai Iyengar v. Subba Raja, (1962)1 M.L.J. 193.) 
11. It is argued that Ex.B-24 account book of the 
shop run by the firm Duraisami Nadar & Co., 
proves the construction of the building by the 
firm. Nobody has been examined to prove the 
entries in Ex.B-24, The second appellant has 
admitted that he does not know anything person- 
ally about thesaid accounts. The mere production 
of the account book will not be sufficient to prove 
the claim of the claimants. Even assuming that the 
account book proves that the superstructure was 
constructed by Duraisami Nadar, the ownership 
did rot continue with-him till 1978 when the 
usufructuary mortgage was executed in favour of 
Pon Singh. Hence, no reliance can be placed on 
the account book to prove the present ownership 
of the superstructure with the claimants. 

12. The contention that the assignment of othi has 
been taken by Duraisami Nadar, individually and 
the lease was in favour of the firm is without any 
substance. I have already referred to the fact that 
Ex.B-22 was not in favour of the firm, but on the 
other hand, in favour of two individuals. Ex.B-23 
is undoubtedly in favour of only one individual, 
namely, Duraisami Nadar. Hence the assignment 
of othi taken by Duraisami Nadar proves conclu- 
Sively that the ownership of the building had not 
continued with him till 1978. Ex.D-11 was drawn 
to the attention of the second appellant in the 
cross examination and he merely states that Pon 
Singh took usufructuary mortgage both for the 
building and the vacant site and that the claimants 
had taken assignment of the same othi. It is his, 
further case that his wife.and his brother's wife, 
who are appellants 1 and 3 have taken othi of the 
building and the land from Sankaralingam Pillai. 
That othi is dated 31.5.1984 marked as Ex.B-18. 
Obviously Sankaralingam Pillai was trying to place 
hurdles in the way of the successful parties in the 
suit for partition and effecting alienations during 
the pendency of the litigation. One such aliena- 
tionis the othiin favour ofappellants 1 and3. That 
was Clearly during the pendency ofthe suit. Hence, 
that othi is wholly ineffective. 


13. The contention that there is no merger of the . 


leasehold rights with othi rights and that the 
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„claimants will-continue to have both rights is 
unsustainable. Reliance is placed by learned coun- 
sel for the claimants on the judgment of the 
Supreme Court in Nemi Chand v. Onkar Lal, 
A.LR. 1991 S.C. 2046, in support of his proposi- 
tion that when a lessee enters into a transaction of 
usufructuary mortgage, the leasé does not come to 
an end and it will subsist even after redemption of 
the mortgage. In the case before the Supreme 
Court, the lessee in possession lent certain amount 
to the lessor on the security of the property and it 
was mortgaged to him by the landlord. One of the 
terms of the mortgage was that during the period 
of the mortgage, which was to last- five years, 
neither interest nor rent-was payable by the ten- 
ant, both the amounts being equal. Relying on 
that clause, the Supreme Court held that the 
document showed that rent was kept alive and it 
had to be adjusted against interest due under the 
mortgage. It was only in those circumstances, the 
Supreme Court held that the relationship of land- 
lordand tenantsubsisted and there was no merger 


“ of the lease and the mortgage. The observations of 


the Supreme Court that there was no extinction of 
either of the two rights should be understood in 
the context of the facts. The Supreme Court made 
reference to its earlier judgments in Narídlal v. 
Sukh Dev, (1987) S.C.C. (Supp.) 87, Shah Mathura- 
das Maganlal and Company v. Nagappa Shankar- 
appa Malage, (1976)3 S.C.R. 789 and Galbangi 
Appalaswamy Naidu v, Behara Venkataramanayya 


* Patro, ALR, 1984 S.C. 1728: (1984) 4 S.C.C. 382. 


The ruling in Shah Mathuradas case e applies squarely 
to this case. In that case, the Supreme Court on a 
construction of the mortgage deed held that there 
was a surrender of tenancy rights. In this case too, 
the recitals in Ex.B-12 prove that the household 
rights were not kept alive. On the other hand, the 


- Claimants themselves understood that they had - 


rights only as othidars and théy did not have any 
other right vis-a-vis the mortgagor. I have already 


. referred to the terms of Ex.B-12, the deed of 
' assignment to the effect that the assignee was 


directed to hand over possession of the property 
as and.when the money due under the mortgage 
was paid by the mortgagor to him. In the counter 
statement filed by the claimants in-the present 
proceedings for removal ofobstruction, it isstated 
in paragraph 10 as follows: 
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erii wgpigimyiosenyent ur ey gri plone is wuy 
mgp O  Ger&sió Caa Birencuuytb 
Ges uA”, 


(From the date ofassignment ofothi, respondents 
3 and 5 are paying the tax in their capacity as 
othidars). In paragraph 11, it is stated as follows: 


/ 


" “aarmt 30.5.1984€0 Seusy efi wngpismgrfieir 
iDenemeflumrex 2615] ert wget Auu mhg 
Sag efi mgpa moma 4cug; err 
woggi Chm Gace 30.5.1984 lag: ef 
igi JJTes sma, esi ira (m. .25,000/- 
Gymr&sib Guigi& Games z -C39 pps 
10 AUGL- PUDE Curie 25D pÀ Gare 
q5ó)pmi. gitpgso 2,4 eri DUETE 
3,5 off weysmiac enr e»supb AFW 
ag Syriae. Quum Que ppb (Gus 
b. WDIFTIGHS, HOTS QpMEPGEGw. Gore 
(pub aG Lermi eleuymmener sm i mue) 


ert weprgnyiiaeic Giuurfiéo Qip wep m5 ` 
Oeics. (5658)p8"". j 


The contention in paragraph 11 is thaton 30.5.1984 
Sankaralingam Pillai executed the othi in favour 
of second respondent, wife of third respondent 
and 4th respondent, wife of 5th respondent, on 
receiving a sum of Rs.25,000 for a period of 10 
years., and thereufter respondents 3 and 5 are 
paying rent to respondents 2 and 4. Thus the claim 
put forward by the claimants in paragraph 11 is 
that they are tcnants under respondents 2 and 4 
and their wives are entiiled to be in possession 
pursuant to the othi dated 30.5.1984. 

14. Itisstated ugain in paragraph 14 of the counter 
statement that respondents 3 and 5 are in posses- 
sion in their capacity as othidars and the petition- 
ers had no right to remove them. In paragraph 15, 
itis asserted that the othiin favour of respondents 


2and 4 is fora period of 10 years which expires on - 


30.5.1994 and therefore, the decree-holders have 
no right to dispossess the claimants-till 30.5.1994. 
15. In the evidence, second appellant has categori- 
cally admitted in cross examination that all the 


taxes have been paid only in the capacity of othi- - 
dars and that they pertain to land as well as the. 


building. It is also admitted that Ex.B-19 which is 
areceipt for payment of rent dared 31.3.1988 is for 
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the building also. Thus, the evidence on record 
proves beyond doubt that the claimants are put- 
ting forward their rights as othidars and not as 


‘lessors. It is not open to them at this stage to turn 


round and contend that they are lessors and there- . 
fore, entitled to coritjnue in possession till appro- 
priate proceedings are taken against them for 
evicting them in accordance with law. 

16. As I have already held, the claimants were only 
tenants of the building and that their tenancy 
rights had come to an end on the date of the 
assignment of the othi obtained by their father 
Duraisami Nadar. Therefore, the claimants can- 
not resist the execution of the decree obtained by - 
the respondents 1 and 2 herein. 

17. The rights of the claimants as othidars con- 
tinue to subsist as there is so far no redemption of 
the othi by the decree-holders. It is stated that a 
suit has been filed by respondents 1 and Zhereinin : 
O.S.No.246 of 1991 on the file of the District 
Munsif's Court, Tuticorin, for redemption of the, 


. Said othi. It is only on redemption of the othi, the 


decree-holders in that suit, namely, respondents 1 , 
and 2 herein are entitled to get actual possession 
ofthe próperty. As at present, the executing court 
can only direct symbolic possession in favour of 
the decree-holders on removal of obstruction caused 
by the claimants. It is open to the decree-holders, 
to take actual possession after gettinga decree for 


Tedemption in O.S.No.246 of 1991 on the file of 


the District Munsifs Court, Tuticorin. 

18. In the result, the appeal is partly allowed and 
the order of the trial court is modified as follows: 
The obstruction caused by the claimants/appel- 
lants is removed. But, there will be delivery of 
possession symbolically to respondents 1 and 2 
herein. It is for respondents 1 and 2 to geta decree 
for actual possession in O.S.No.246 of 1991 onthe ` 
file of the District Munsifs Court, Tuticorin. The 
parties will bear their own costs. 


BS. pr Appeal partly allowed. 


- India Forge & Drop Stampings Employees Union v. Sri Pepak Raj Sood 
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n) (Nainar Sundaram, J.) 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Nainar Sundaram and ` 
Thanikkachalam, JJ. 
L.P.A.No.39 of 1991 8th April, 1991. 


India Forge & Drop Stampings Employees Un- 
jon, represented by its ‘General Secretary, M.Gancsh 


„Appellant ` 


Sti Deepak Raj Sood, Managing Director, Kaushal 
and others ...Respondents. 


Contempt of Court - Person committing contempt - 
Refusal to hear him in his cause - When can be 
ordered. 

There was an Industrial dispute between the fifth 
respondent India Forge and Drop Stampings Ltd., 
and the workmen. The Industrial Tribunal 
ordered reinstatement of the workmen. The 5th 
respondent (management) filed a writ petition in 
W.P.No.618 of 1990 against it. When-stay was 
asked for by the 5th respondent, a single Judge 
directed payment to the Workmen full wages drawn 
bythem underSec.17-B ofthe Industrial Disputes 
Act. The order was confirmed by a Bench of the, 
court. The orders were not complied with. The 
workmen filed Contempt Application No.158 of 
1990 against the management. The management 
was found guilty of Contempt of Court and was 
punished by the imposition of a fine of Rs.2,000. 
The Management preferred an appeal and it was 
dismissed. The original order was still not com- 
plied with. The Workmen filed Contempt Appli- 
cation No.15 of 1991 praying inter alia to strike off 
W.P.No.618 of 1990 from the records of the High 
Court. 

Held:- The rule that should form the guideline for 
the court in such matters is that it will.refuse to 
hear a party to a cause if there is a warrant and 
justification therefor, on grave considerations of 
public policy. Such a step will be taken only when 
the contempt itself impedes the course of justice 
and there is no effective means of securing the 


compliance with theorders of the court, [Para 3] - 


Cases referred to: 

Hackinson v. Hackinson, (1952)2 All E.R. 567; 
Shyam Murari Lal Saxena v. The District Magis- 
trate, ALR. 1977 All. 198; Ramayya Servai v. R. Sama 


Ayyar, (1946)2 M.L.J. 200: LL.R. 1947 Mad. 397. 


- Appeal under Clause 15 of the Letters Patent 


against the Order of Bakthavatsalam, J., dated 
8.3.1991 and made in the exercise ofthe Appellate 
Jurisdiction of the High Court in Contempt 
Application No.15 of 1991 (LD.No.23 of 1984, 
Industrial Tribunal, Madras). 

V.Prakash, for Appellant. 

The Judgment of the Court was delivered by 
Nainar Sundaram, J.:- This Letters Patent Appeal 
is directed against the order of the learned single 
Judge in Contempt Application No.15 of 1991. 
That contempt application has got a sphere of 
factualdata behind it. The5th respondent, herein- 
after referred to as the management, is the peti- 
tionerin W.P.No.618 of 1990 with which alone we 
are concerned herein. That writ petition is 
directed against the award ofthe Industrial Tribu- ` 
nal, Madras, in I.D.No.23 of.1984 in so far as it 
directed reinstatement of the workmen. Pending 
the writ petition, when stay was asked for by the 
management, the learned single Judge of this Court 
directed payment to the workmen full wages last 
drawn by them under Sec.17-B of the Industrial 
Disputes Act, 1947, hereinafter referred to as the 
Act. The order of the learned single Judge has 
been confirmed bya Bench ofthis Court, to which 
one of us (Nainar Sundaram, J.) had been a party. 
Since there was non-compliance with the orders 
with regard to payment Of the full wages as per 
Sec.17-B of the Act, the workmen filed Contempt 
Application No.158 of 1990 against the manage- 
ment. The learned single Judge of this Court in 
thatcontemptapplication found themanagement 
guilty of contempt and punished it by imposing a 
fine of Rs.2,000. The learned single Judge post- 
poned execution of the order of imposition or fine 
for a period of two weeks, giving a further chance 
to the management for compliance with the order 
of the court, flouted. However, the management 
preferred Contempt Appeal No.8 of 1990 and that ` 


_was dismissed by the First Bench of this Court. 
_ Findingnocompliancewith the order of the court, 


the workmen filed Contempt Application No.15 
of 1991 putting forth the following prayer: 

/¥or the aforesaid reasons it is prayed that this 
Honourable court may be pleased to punish the 
respondents 1-5 for the wilful disobedience of the 
common orders of this Hón'ble court in 
W.M.P.Nos.929, 3567, 3568, 4243, 4244, 4867 and 
4868 of 1990 and may be pleased to strike off 
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W.P.No.618 of 1990 from the records of this 
-Honourable court and sequester the properties of ` 
the respondents set out in Schedule ‘A’ of this 
application and issue such further or other appro- 
priate directions or orders as this Honourable 
court may deem fit and proper in the facts and 
circumstances of the case, award exemplary costs 
. and render justice.” 
In this contempt application, apart from the 
management, its officers were also made party- 


respondents. The learned single judge, dealt with’ 


this Contempt Application No.15 of 1991 and 
"found no warrant to countenance the prayer pro- 
jected thereinand giving liberty to the workmen to 
move the Labour court to obtain the reliefs granted 
by this Court, dismissed it. As already noted, this 
Letters Patent Appeal is directed against the order 
of the learned single judge.  . 
2. We heard Mr.V.Prakash, learned counsel for 
the workmen represented by their Union. The 
present contemptapplication has got three limbs. 
The first limb asks for punishing the respondents 
for disobedience of the orders of court. The Sth 
respondent herein, the management, has been 
already punished for contempt as noted above-for 
the disobedience. It will not be in o: rder, on facts, 
for the workmen to complain once again of dis- 
obedience independently against the individual ` 
officers of the management. Apart from the fact 
that the individual Officers as such were not par- 
ties to the orders of court, they could not be stated 
to have had anyseparate and independent volition 


of theirs in the matter. Realising this position, ` 


Mr.V.Prakash confined his submissions, asking us 
either to strike off W.P.No:618 of 1990 or seques- 
ter the properties as asked for in the latter two 
limbs of present contempt application. Insupport 


ofhis submission to strike off. W.P.No.618 0f 1990, - 


learned counsel placed retiance on the following 
pronouncements: 
Hackinson v. Hackinson, (1952)2 All E R. 567 and 
. Shyam Murari Lal Saxena v. The District Magis- - 
trate, ALR. 1977 All. 198. . : 
In the first pronouncement, on a petition by the 
wife for dissolution of her marriage, a decree nisi 
was granted and itwas directed that thechild ofthe 
marriage should remain in the custody of his mother, 
but that he should, not be removed out of the 
jurisdiction without the sanction of thecourt: On 
e decree being made absolute, the mother 
arried and without the sanction of the court 
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she removed the child to Australia. On a summon 


by the father, an order was made directing the ` 


mother to return the child within the jurisdiction, 
and on appeal by the mother against the order, the 
father objected that as she was in contempt, she 
was not entitled to be heard. The decision in that 
case has gone to the following effect: 
"[twas the plain and unqualified obligation of 
every person against, or in respect of, whom an 
order was made by a court of competent juris- 
diction to obey it unless and until it was dis- 
charged, and disobedience of such an order 
would, as a general rule, result in the person 
disobeying it being in contempt and punish- 
` able by committal or attachment and in an 
application to the court by him not being 
entertained until he had purged his contempt; 
where an order related to a child the court 
would be adamant on its due observance, for 
such an order was made in the interests of the 
welfare of the child, and the court would not 
tolerate any interference with or disregard of 
its decisions on those matters, and least of all 
would permit disobedience of an order that a 
child should not be removed outside its juris- 
diction; in the present case the mother was not 


entitled to prosecute or be heard in support of | 


- her appeal until she had taken the first and 
'essentialstep towards purging her contempt of 
returning the child within the jurisdiction." 
The guidelines as to when the court should, in its 
discretion, refuseto heara party toa case, hasbeen 


spoken to by Denning, L.J. in the following terms: ` 


“Itis astrong thing for a court to refuse to hear 
a party toa causeand itis only to bejustified by 
grave considerations of public policy. It is a 
step which a court will only take when the 
contempt itself impedes the course of justice 
and there is no other effective means of secur- 
- ing his compliance.” 


: 3. In the second pronouncement in Shyam Murari 


Lal Saxena v. The District Magistrate, AIR. 1977 
All. 198, this rule was adverted to by a Bench of the 


é 


High Court of Allahabad and on the facts of the ` 


case dealt with by the Bench, there was a decline to 
strike down the very writ petition. The rule that 
should fcrm the guideline for the court in such 


- matters is that it will refuse to hear a party to a 


cause if there is a warrant and justification there-| . 


for, on grave considerations of public policy. Such 
astep will be taken only when the contempt itself 


H- Tirimala Tirupathi Devasthanam v. Madras Port Trust 


impedes the course of justice, and there is no other 
effective means of securing the compliance with 
the order of the court. Applying this rule to the 
facts of this case, we are not persuaded to hold that 
there is no other effective means of securing 
compliance with the order of this Court. We should 
not be understood to have for a moment com- 


mended the action on the part of the management 
in not obeying the order of this Court. The man-' 


agement as such has been-already punished for 
contempt. Now weare on the larger question as to 
whether we should strike off the very writ petition 


itself. The considerations which should weigh with ~ 


the court do not impel us on the facts of this case 
to resort to this extreme course of striking off the 
very writ petition..It is not possible for us to say 
that contempt itself has impeded the course of 
justice. Further, it is not as if the workmen are left 


without any remedy to secure compliance with the - 


order passed by this Court. 

4. Mr.V.Prakash, learned counsel for the work- 
men, submits that the reliance placed by the learned 
single judge on the pronouncement of the Bench 
of this Court in R.T.Ramayya Servai v. R.Sama 


Ayyar, (1946)2 M.L.J. 200: I.L.R. 1947 Mad. 397, is - 


not a proper one. This submission of the learned 
counsel for the workmen is not without substance: 
In the case dealt with by the Bench, the lower court 
proceeded to strike off the defence invoking the 
power under O.11, Rule 21 and Sec.151 of the 
Code of Civil Procedure and decreed the suit; and 
onappealthe Bench ofthis Court found thatthere 
was no scope for bringing the case within the 
ambit of O.11, Rule 21 of the Code. The Bench 
also opined that it will not be in order to invoke 
Sec.151 of the Code. But, our accepting this sub- 


mission of the learned counsel for the workmen: 


does not improve the position for the workmen, 
andalter our approach to the main question. We 
have not found à warrant to say that grave consid- 
erations of public policy justify us to take the 
extreme course of striking off the very writ peti- 
tion. Though the conduct of the management is 
not to'be commended, with regard to non-compli- 
ance with the order of this Court, we cannot 
. Straightaway characterise the position as one 
impeding the course of justice. Furthermore, it is 
not as if there is no other effective means of 
securing compliance with the order of this Court. 
As found by the learned single judge, there is 
Scope for the workmen to resort to the process 
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under the Act. On the facts and circumstances of 
the case, we have also not found a warrant to 
straightaway sequester the properties of the 
respondents. In view of our analysis of the posi- 
tion as done above, we are not persuaded to inter- 
ferein this Letters Patent Appeal and accordingly, 
the same is dismissed. 


BS. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Preseat:- Bakthavatsalam, J. 


W.P.No.10611 of 1991 17th December, 1991. 
Tirumala Tirupathi Devasthanam represented by 
its Marketing Officer, V. Venkataramana Reddy, 
Tirupathi -..Petitioner 


V. E 3 
Madras Port Trust represented by the Traffic 
Manager and others ... Respondents. 


(A) Sale of Goods Act (III of 1930), Secs.16(2), 17, 
40, 41, 42, 43 and 49(9) - Contract and sale by 
samples - Tirumala Tirupathi Devasthanam con- 
tractingfor the purchase of 20 tonnes of raisins from 
foreign seller through State Trading Corporation - 
Title of goods vesting in Devasthanam by endorsing 
bill of lading - Devasthanam rejecting goods after 
inspection - State Trading Corporation ought to 
have reshipped goods to the foreign supplier. 

(B) Sale of Goods Act (III of 1930), Sec.40- Devast- 
hanam contracting to buy raisin from foreign seller 
through State Trading Corporation - Devasthanam 
held, had no privity of contract with seller. 


_(C) Sale of Goods Act (III of 1930), Sec.43 - Sale of 


goods on sample and C.I.F. Contract - Goods 
rejected - Tirumala Devasthanam contracting for 
purchase of raisin from foreign seller through State 
Trading Corporation - State Trading Corporation 


` held to be owner of goods and directed to face 


proceedings before Customs Authorities and Port 
Trust Authorities. 

The petitioner, Tirumala Tirupathi Devasthanam 
obtained an import licence for the import of dried 
grapes (raisins) for a value of Rs.40 lakhs, The 
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import has to be routed through the second 
respondent; State Trading Corporation. Quota- 
tions were got from overseas suppliers and the 


petitioner asked thesecond respondent to negoti- ` 


ate the rate with the foreign suppliers. It accepted 
the rate negotiated by the second respondent and 
placed orders for two containers of 20 tonnes 
each. The second respondent informed the peti- 
tioner that they had placed an order for 20 tonnes 
of raisin. The sale was made on the High seas by 
endorsing the shipping documents. The consign- 
mentreached Madras harbour on 24.12.1990. The 
goods were not cleared as they did not conform to 
thestandards laid down in the Prevention of Food 
Adulteration Act. The petitioner informed the 
. Second respondent that the goods might have to 
-be reshipped back to the foreign seller. The-Port 
Health Officer informed the petitioner that the 
consignment did not conform to thestandards laid 
down for raisins in the Prevention of Food Adul- 
teration Act. The petitioner asked the second 
respondent to take immediate action for reship- 
ment. Notices were issued by the Customs Depart- 
ment for confiscation of the goods and the Port 
Trust Authorities issued notices for demurrage 
port charges etc, The second respondent stated 
that it was the responsibility of the petitioner to 
take suitable action. Thereupon, the petitioner 
filed a writ petition for the issue ofa writ directing 
the 2nd respondent to reship the imported raisin 
to the foreign buyer. s 
The contention of the learned counsel for the 
second respondent that since the petitioner-Devast- 
hanam endorsed the bill of lading, the Corpora- 
tion lost its control over the goods cannot be 
accepted. On the basis of the certificate of the 
analyst for the purpose of customs clearance, the 


goods were rejected by the Devasthanam by ask- - 


ing the second respondent to reship the goods and 
as such it cannot be said that the petitioner has to 
let in oral evidence. it is settled position of law as 
has been decided by this Court, in In re. Firm 
Beharilal Baldeoprasad, A.IL.R. 1955 Mad. 271, 
considering the provisions of Sale of Goods Act 
with regard to C.I.F. Contract since all the goods 
are rejected. ; [Para 9] 
It has been decided in Mohd.Serajuddin v. State of 
Orissa, (1975)36 S. T.C. 136, when considering the 
issue ‘in the course of export’ under Sec.5 of the 

tral Sales Tax Act, 1956, that the privity of 

is only between the Corporation and 
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the foreign buyer in that case. It has been held in 
the abovementioned case that the appellant therein. 
was under no contractual obligation to the foreign 
buyer either directly or indirectly. Here, the State 
Trading Corporation, the second respondent herein 
is the buyer and theselleris in Turkey. As such, the 
contention of the learned counsel for the peti- 
tioner that the petitioner-Devasthanam had no 
privity of contract with the foreign seller has to be 
accepted on the principles laid down by the 


: Supreme Court in Mohd.Serajuddin v. State of 


Orissa, (1975)36 S.T.C. 136. 

It is true that under Sec.43 of the Sale of Goods 
Act, the buyer is not bound to return rejected 
goods but it is sufficient to intimate the seller that 
he refused to accept the same. But in view of the 
provisions of Sale of Goods Act, with regard to the 
sale of goods on sample with regard to the position 
of law laid down by this court with regard to C.I.F. 
Contract and rejection of goods, the court is not 
inclined to accept the argument of the learned 
counsel appearing for the State Trading Corpora- 
tion that it has no duty and. that the petitioner- 
Devasthanam alone has to look after the same. 
Considering the facts of the case as a whole, a 
public authority like the State Trading Corpora- 
tion, the second respondent herein cannot and 
should not be allowed to evade its duties on the 
pretext that the Devasthanam, the petitioner herein 
is the owner of the goods and the second respon- 
dent has lost the right over the goods. Ona consid- 
eration of the cases cited by the learned counsel 
for the petitioner on this aspect, thecourt is of the 
opinion that the State Trading Corporation, the- 
second respondent herein, has to take steps to 
reship the goods if possible otherwise to face the 
proceedings taken by the Customs Authorities as 
well as by the Port Trust Authorities. As on date, 
the State Trading Corporation is the owner of the 
goods and the petitioner-Devasthanam cannot be 
compelled to answer either to thefirst respondent ~ 
(Madras Port Trust) or the third respondent 
(Chakist Agencies Private Ltd.). So though the 
relief asked for in the writ petition is for 
re-shipment of goods, considering the facts and 
circumstances of the case on hand, a direction is to - 
issue to the second respondent to face the pro- 
ceedings before the Customs Authorities as well 
as the Port Trust Authorities. The first respon- 
dent herein, the Port Trust, Madras is’ also 
directed to issue notice to the second respondent, 


nt 


- II] - Tirumala Tirupathi Devasthanam v. Madras Port Trust (Bakthavatsalam, J.) 


the State Trading Corporation with regard to dues 
and proceed as if the second respondent is the 
owner of the goods. It is open to the second 
"fespondent to take any appropriate action for 
reshipment and against the petitioner-Devasthanam 
for damages, if so advised on the basis of the 
contentions raised befóre this Court in a Civil 
Court. [Para 9] 
Cases referred to: 
Muthukrishna v. Madhavji Devichand and Com- 
pany, (1952)2M.L.J. 385: 1952 M.W.N. 808: A.L R: 
1953 Mad. 817; Sha-Trilokchand Poosaji v. Crystal 
and Company, (1955)I M.L.J. 494: IL.L.R. 1955 
Mad. 927: 1955 M.W.N. 221: A.LR. 1955 Mad. 481; 
In re, Firm Beharilal Baldevprasad, 1954 M.W.N. 
279: ALR. 1955 Mad. 271; Sorabji H.Joshi & 
Company v. V.M.Ismail, A.LR. 1960 Mad. 520; 
J.V.Gokal and Company v. Assistant Collector Sales 
Tax, 1960 S.C.J. 671: (1960)2 S.C.R. 852: 1960 
© MWN. (S.C.) 476: A.LR..1960 S.C. 595; 
Mohd. Serajuddin v. State of Orissa, (1975)36 S.T.C. 
136. 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus directing the 2nd respondent to reship 
the consignment of 20 Tonnes each of raisins lying 
with the 1st respondent back to the supplier at 
Turkey after complying with the proceedings of 
the 1st respondent dated 11.7.1991 in U.G.No.8/ 
‘CM/CAT/890/1189/91/TC. . 
George Cherian, for Petitioner. 
A.E.Chelliah, N.Sridharan and V.Aravamudhan, 
for Respondents. 
Thé Court made the following 
ORDER:- The prayer in the writ petition is as 
follows: - 

Mess to issue a writ of mandamus or any other 
order or direction of like nature of.a writ, 
directing the second respondent to reship the 
consignment of 20 Tonnes each of raisins lying 
with the first respondent back to the supplier 


at Turkey after complying with the proceed- - 


ings of the first respondent dated 11.7.1991..." . 
2 The petitioner-Devasthanam obtained an 
import licence for the import of dried grapes 
(raisins) vide licence No.0348730, dated 30.1.1989 
for a value of Rupees 40 Lakhs. The raisins to be 
imported by the petitioner-Devasthanam is for 
preparing prásadams like Laddus etc. As per the 
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licence, the import has to be routed through the 
State Trading Corporation, the second respon- 


‘dent herein, and as such the petitioner-Devast- 


hanamhad to import thé dried grapes through the 
second respondent herein. The Executive Officer 
of the petitioner-Devasthanam sent a telex on 
28.8.1990 to the second respondent requesting 
quotations from overseas suppliers for the supply 
of two containers of 20 tonnes each of dried grapes. 

The second respondent replied by telex dated 
7.9.1990 stating that they have asked for fresh 
quotations for further import of raisins from 
overseas suppliers by inviting samples. This was 
followed by another telex by the second respon- 
dent dated 17.9.1990 stating that only two suppli- 
ers from Turkey who had earlier supplied raisins ^ 
to the petitioner-Devasthanam have quoted prices 
andsent samples. It wasalso communicated in the 
said telex that fresh samples of certain type of 
raisins are being sent by air parcel for approval by 
the petitioner-Devasthanam. On 3.10.1990, the 
petitioner-Devasthanam wrote a letter to the second 
respondent that among the samples received, it 
favoured Standard 9 Natural Sultana and as the ` 
priceseemed to be high, it requested the rate tobe . 
negotiated with the supplier. Later on, on 11.10.1990, 
the petitioner-Devasthanam accepted the re-ne- 
gotiated rate of U.S. 1070 metric tonne for stan- 
dard 9 Sultana and placed orders for two contain- 
ers of 20 tonnes. each. The second respondent 


- informed the petitioner by telex dated 19.10.1990 


that they have placed an order for 20 tonnes of 
raisins as required by the Devasthanam. It is stated 
in the affidavit filed in support of the petition that 
the sale of the consignment of dried grapes by the. 
second respondent to the petitioner-Devasthanam 
was made on the High seas by endorsing the ship- 
ping documents, and that the second respondent 
informed the petitioner that the consignment has 
leached Madras Harbour on 24.12.1990. When 
the petitioners' clearing agent Shaw Wallace 
Company Limited took the original documents to 
process the clearance of the goods on behalf of the 
petitioner-Devasthanam, it was not flearedbythé ^ 
Port Health Authorities and on enquiry the peti- 
tioner was informed that the consignment of rai- 
sins did notconformto thestandards laid down for ' 
raisins under the Prevention of Food: Adultera- 
tion Act, 1954and thefinal reportof Central Food , 


-and Technological Research Institute, Mysore (in 
~ Short *C.E. T.R.I.") is awaited. On the basis of this 
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information, the petitioner informed the second 
respondent on 29.1.1991 that the goods were 
rejected by Port Health Authorities ana nat the 
clearancewas held up for want of final report from 
C.F.T.R.I., Mysore. It is also stated in the affidavit 
that the petitioner-Devasthanam informed the 
second respondent that in the event of the out- 


come of the final report being adverse, the goods , 


. may have to beshipped back to the party in Turkey 
requesting the second respondent to advise the 
procedure to be followed. On 31.1.1991, the fourth 


respondent informed the petitioner that the con- - 


signment of grapes does not conform to the stan- 
dards laid down for raisins under the Prevention 
of Food Adulteration Act' and Rules thereof 
according to the analysis report TéCeived from 
C.F.T.R.I., Mysore. Therefore, the delay of two 
months occurred between the date of discharging 
ofcargo at Madras Harbour and the date of rejec- 
tion of the goods by the Port Health Authorities. 
It is alleged in the affidavit that the petitioner has 
remitted the entire purchase consideration to the 
second respondent herein, that thereafter the second 
respondent asked the report “of: the C.F.T.R.I, 

Mysore in order to take up the matter with the 
foreign supplier and that the second respondent 
has \subsequently been corresponding with the 
foreign supplier from time to time. It is further 
allegedin theaffidavit that on 17.2.1991, the peti- 
tioner-Devasthanam wrote a letter to the second 
respondent stating that as the consignment has 
not been cleared under the Prevention of Food 
and Adulteration Act, 1954, the goods will have to 


be reshipped back to Turkey. In that letter it has. 


-also been stated that immediate action for reship- 
ment has to be taken as the containerare incurring 


demurrages. It is also stated in the affidavit that ` 


the petitioner-Devasthanam has not accepted the 
goods, that it has also made it clear to the State 
: Trading Corporation, the second respondent herein 
that the goods should be reshipped and that it had 
also called upon the second respondent not to 
delay the matter further. A telexwas also givenon 
6.3.1991 asking the second respondent to take 
immediate action regarding reshipment or dis- 


pose of thé cargo. At this point of time, a notice" 


under Sec.124 of the Customs Act, 1962, was 
issued to the second respondent, with a copy-marked 
to the petitioner’s agent Shaw Wallace Company 
. Ltd, statingthat as the goods appear to have been 
imported contrary to the prohibitions imposed by 
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Sec.5 of the Prevention of Food and Adulteration 
Act, 1954 read with Sec.6 and 11 of the Customs 
Act, 1962, the goods are rendered liable for confis- 
cation under Sec.111(d) of the Customs Act, 1962, 
besides liability under Sec.16 of the Prevention of 
Food and Adulteration Act, 1954. A show cause , 
notice was forwarded by Shaw Wallace Company, 
the clearing agent of the petitioner, to the peti- 
tioner on 12.3.1991. On 14.3.1991 the petitioner- 
company informed the second respondent tó take 
necessary steps to return the goods and get refund 
of the purchase consideration and demurrages, 
port charges etc. in the light of the confiscatión 
notice issued by customs and requested the second 
respondent to appear before Customs tosettle the 
issue. However, the petitioner was informed by 
the second respondent by telex dated 23.4.1991 
thatsubsequent to the hearing and pursuant to the 
show cause notice issued, the Additional Collec- 
tor of Customs had agreed that the fresh samples 
for conformation of fitness for human consump- 
tion may be sent to a recognised test house like 
C.F.T.R.I. Again the petitioner was informed by 
‘telex dated 16.5.1991 that the second respondent 
had taken up the matter with the Director General 
of Health Service. On 11.7.1991, the first respon- 
dent issued a show cause to the petitioner and the. 
. clearing agent of the petitionér Shaw Wallace and ' 
Company, stating that the aforesaid consignment ` 
.of raisins will be sold by auction if the Port Charges 
recoverable thereon have not been paid and the 
goods were not cleared. Subsequently, Shaw Wallace 
and Company informed the second respondent to 
lookinto the matter and take necessary steps by its 
letter dated 24.7.1991. On the same day, the sec- 


- ond respondent has sent a telex to the petitioner 


stating that as the goods have been sold in High 


. Seas it is the responsibility of the petitioner-Devast- 


hanams to take suitable action. At this stage, the 
petitioner-Devasthanams has come to this Court 
with the prayer as stated supra. 

3. It is alleged in the affidavit that the petitioner- 
. Devasthanam is a premier religious Institution in, 
the country it has been put to unnecessary finan- 
cial hardship as the petitioner has already paid for 
the consignment of raisins imported and that it 
has not been able to take delivery and put to 
further hardship to clear the port dues such whar- 
frages, demurrages etc. for no fault of the peti- 
tioner. It is also alleged in the affidavit that the 
apetitionsr has pale the second respondent the 


I] 


. entire purchase consideration for. goods, that it 


has been unable to take possession of the goods as 
the goods have not been cleared by the Port Health 
authoritiesand that thesaid fact had been broüght 
to the notice of the second respondent. It is further 
alleged in the-affidavit that the invoice for the 
purchase of goods is made in the name of the 
second respondent, that the order was placed on 
the foreign supplier by the second respondent and 
as such it is oríly the second respondent who can 
take action against the foreign supplier. The peti- 


' tioner refers to the Bill of Lading which states that. 


in case cargo has been rejected by the Port Health 
Authorities in the discharge point the reshipment 
expenditure and freight charges are on the ship- 
pers account and as such the second respondent 
has to reship the goods as they were not cleared by 
the Port Health Authorities. Itis furtheralleged in 
the affidavit that as early as 17.2.1991 the peti- 
tioner had written to the second respondent to 
reship the goods, back to thesupplier, and that the 
re respondent did not take prompt action 
which it was legally bound to do. It is further 
alleged in the affidavit that in C.I.F. Contract, the 
purchaser is entitled to reject the goods if the 
goods are notin accordance with terms and condi- 
tions of the contract notwithstanding the fact that 
the property in the goods has passed to the pur- 
chaser by delivery of Bills of Lading if the pur- 
chaser had no opportunity to inspect the goods 
before. It is further alleged in the affidavit that 
since the goods have not been cleared by the Port 


. Health authorities there is no question of peti- 


tioner-Devasthanam inspecting the goods and that 
thepetitioner hasalready stated to the respondent 
to dispose the cargo and get free replacements or 
obtain refund of the amount from the foreign 


‘supplier. Itis further alleged in the affidavit that in 


every contract to supply goods of a specified 
description which the buyer has no opportunity to 
inspect, the goods must not only in fact answer the 
specificdescription but also be merchantable, that 
the second respondent is aware from the very 
nature of the import that the raisins are imported 
by the petitioner for the purpose of consumption, 
that the goods are unmerchantable as the Port 
Health Authorities have not cleared the consign- 
ment as it was not in accordance with the specifi- 
cations provided in the Prevention of Food and 
Adulteration Act and that the mere fact that the 
second respondent has sold the goods to the 
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petitioneron the High seas does notamount to an 
acceptance of the goods by the petitioner. It is 
further alleged in the affidavit that admittedly the 
goods imported are not fit for human consump- 


. tion and that it was a breach of condition of the 


contract and moreso the petitioner was notaware 
of the standard and quality of the goods. It is 
further alleged that the second respondent had a 
legal duty to reship the goods, that it is allowing 
the first respondent to bring the goods for auction 


. placing the petitioner in such a situation. 


4. Notice of motion has been ordered by me on 
1.8.1991. "ec aunque. n 

5. The main contesting respondent, the second 
respondent herein, has filed a counter-affidavit. 


The facts relating to the importare not disputedin , 


the counter-affidavit. It is further claimed in the 


" counter-affidavit that the sale of consignment of 


raisins by thesecond respondent to the petitioner- 
Devasthanam was made on High seas basis by 
endorsing the shipping documents: It is also 
explained in the counter-affidavit that how the 
second respondent requested the Turkish Shipper 
that for the supply of raisins Sultans Standard 9 


- Natural they should produce quality inspection 


certificates, that the shipper should confirm that 
they will ship the raisins of same’ quality as 
requested by the petitioner by its telex dated 
11.10.1990 and that it is clear that the second 


. respondent had merely acted upon the order placed 
- by the petitioner-Devasthanam by its telex dated 


11.10.1990 and as such the second respondent 
cannot be held responsible for any consequences. 
It is further claimed in the counter-affidavit that 
after endorsing the shipping documents in favour 
of the petitioner-Devasthanam, the second 
respondent lost control over the goods, that the 
title to the goods passed on to the petitioner for all 
purposes, and as such the Clearance of the-con- 
signment was to be made only by the petitioner- 
Devasthanam. It is further claimed in the counter- 
affidavit that the invoice for the purchase of rai- 
sins was made in the name Of second respondent 


_ by overseas supplier since the import licence dated 


30.1.1989'was issued in favour of the petitioner- 
Devasthanam for importing raisins through the 
second respondent. It is further stated in the counter- 
affidavit that in the Bill of Lading No.129-001185 
dated 31.10.1990 issued by the carrier in Column 
No.3 under the heading “Consignee” the follow- 
ing words are incorporated: 


7 


D 
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-  *To order of State Trading Corporation of 
India Ltd., and account M/s.Tirumala Tirupa- 

thi Devasthanams, Tirupathi, A.P.". 
It is further claimed in the counter-affidavit that 
after endorsing the shipping documents in favour 
of the petitioner-Devasthanam, the second 
- respondent is in no way responsible for reship- 
' ment ofthe goods, that the fact that the Insurance 
Policy stands in the name of the second respon- 
dent does not stand in the way for getting goods 
cleared by the petitioner-Devasthanam, that the 
second respondent though not legally bound to 
take up the matter with the overseas supplier/ 
shipper for reshipment of the goods for which the 
shipper through the message dated 4.3.1991 
informed that it has no right to claim anything on 


the merchandise after more than 45 days. It is: 


furthér claimed in the counter-affidavit that in 
. paragraph 18 ofthe counter-affidavit, the reply of 
the foreign supplier is extracted. It is further stated 
in the counter-affidavit that in the meanwhile, the 
Assistant Collector of Customs had issued a show 
cause notice under Sec.124 of the Customs Act 
stating that thesamples from the consignment was 
` drawn by the fourth respondent and that the-fourth 
respondent commented that the goods namely 
raisins do not conform to the standards laid down 
for raisins under the provisions of Prevention of 
Food Adulteration Act and the Rules thereof. Itis 
stated that thesecond respondentand theclearing 
agent of the petitioner-Devasthanam viz., M/s.Shaw 
Wallace Company participated in the enquiry and 
after hearing the views of the parties present and 
on mutual concurrence of the parties the Addi- 
tional Collector of Customs on 18.4.1991 referred 
the matter once again for fresh opinion to the 
Central Food Technical Research Institute, Mysore 
for the specific purpose of ascertaining whether 
the goods are fit for ‘human consumption’. In pur- 
suance of thesaid decision, the second respondent 
wrote a letter to the petitioner-Devasthanam 
requesting to render its assistance and co-opera- 
tion in drawing fresh samples from the consign- 
ment lying at Madras Port Trust, that the peti- 
tioner has not-co-operated in drawing the fresh 
samples for the purpose of obtaining fresh opin- 
ion from the Central Feod Technical Research 
Institute, Mysore and that the Additional Collec- 
tor of Customs has not passed any final orders and 
that the confiscation proceedings are still con- 
tinuing. It is further claimed in the 
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counter-affidavit that when the proceedings are 
pending before the Additional Collector of Cus- 
toms, the first respondent herein issued a notice 
on 11.7.1991 for auctioning the consignment for 
non-payment of the dues, that the petitioneris not 


-justified in asking the second respondent to bear 


the expenses in connection with the drawal of 
fresh samples, that by letter dated 7.8.1991 the 
Assistant Collector of Customs has concluded 
that the petitioner-Devasthanam is the ultimate 
buyer and the user of the goods, that as buyer and 
owner of the goods the petitioner-Devasthanam 
has a right even to relinquish the goods at any 
time, that the second respondent is not the owner 
of the goods, that it is not liable to incur any 
expenses in his regard, and that in view ofthestand 
taken by the foreign shipper the petitioner-Devast- 
hanamis not entitled to get refund of the purchase 


money and other expenses. It is furtherstated that . 


the matter is purely of civil nature based on con- 
tract, that the civil court has ample jurisdiction to 
go into the issue and the petitioner-Devasthanam 
cannot invoke the extraordinary jurisdiction of 


‘this Court. It is further claimed in the counter- 


affidavit that the writ petition is directed mainly 
against the second respondent and that nearly 11 
months are over since the arrival of the goods and 
therefore the overseas supplier/shipper is not 
interested in taking back the goods and as such it 
is not possible to reship the'goods and as such it is 
not possible to reship the goods without concur- 
rence of the overseas shipper. It is categorically 
claimed in the counter-affidavit that since the 
second respondent sold the goods on High seas 


` basis, it has lost its control over the goods and as 


such the second respondent should not be com- 
pelled to re-sale the goods. 


6. The first respondent Madras Port Trust has 


filed a counter-affidavit claiming that as per the 
declaration in the ship's manifest filed by the 
agents: through the Collector of Customs, the 
consignee is the petitioner herein, that as con- 
signee, the Port Trust has to look to the peti- 
tioner-Devasthanam only for all the dues to the 
Trust. It is further claimed in the counter-affidavit 
that the second respondent is only a canalising 
agent and that the Port Trust cannot look to them 
for its dues since the cargo has been sold on high 
sea sale to the petitioner-Devasthanam. It is fur- 
ther claimed in the counter-affidavit that ihe 
entire transaction is purely commercial in nature 
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and that the Port Trust had to look to the peti- - 


tioner-Devasthanam for realisation of its legiti- 
mate dues. It is further claimed in the counter- 
affidavit that the total demurrage charges from 
3.1.1991 to 31.8.1991 amounts to Rs.4,61,239 and 
further demurrage accrues at Rs.2,088 per day. It 
is further claimed in the counter-affidavit that the 
petitioner-Devasthanam is liable to pay the dues 
and that the Madras Port Trust may be dirécted to 
clear the goods or to auction the goods and realise 
the dues as contemplated under the.Major Port 
Trusts Act, 1963. $ 

7. Mr.George Cherian, the learned cpunsel 
appearing for the petitioner-Devasthanam con- 
tends that the State Trading Corporation, the 
second respondent herein has failed in its duty to 
re-ship the goods. The learned counsel argues that 
there is no privity of contract between the peti- 
tioner-Devasthanam and the foreign seller. 
Referring to Secs.16(2) and 17 of the Sale of 
Goods Act with regard to sale by samples, the 
learned counsel contends that in such matters the 
question has to be considered along with c.i.f. 
contract and the goods should revest with the 


seller. The learned counsel relies upon the deci-' 


sion in Muthukrishna v; Madhavji Devichand and 
Company, (1952)2 M.L.J. 385: 1952 M.W.N. 808: 


AIR. 1953 Mad. 817. According to the learned: 


counsel for the petitioner, if ‘goods aré rejected 
after inspection it revests with the seller. He fur- 
ther relies upon the decision in Sha Thilokchand 
Poosaji v. Crystal and Company, (1955)1 M.L.J. 
494: LL.R. 1955 Mad. 927: 1955 M.W.N. 221: 
A.LR. 1955 Mad. 481 and In re. Firm Beharilal 
` Baldeoprasad, 1954 M.W.N. 279: A.I.R. 1955 Mad. 
271 and Sorabji H.Joshi & Company v. V.M.Ismail, 
AIR. 1960 Mad. 520. The learned counsel further 
relies upon ‘Chalmers Sale of Goods’ and refers to 
Sec.40 of the Sale of Goods Act to substantiate his 
' contention. The sum and substance of the argu- 
ment of the learned counsel appearing for the 
petitioner-Devasthanam is that in so far as there is 
no privity of contract between the petitioner and 
the second respondent, even though the title of 
the goods is vested on the petitioner by endorsing 
the bill of lading when once it is rejected after 
inspection, it re-vests with the seller. The learned 
counsel further contends that even though the 
petitioner was informed to take immediate action, 
the State Trading Corporation failed to take 
action at the appropriate time and as such the 
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property is being,brought to auction by the 
Madias Port. . 

8.Percontra, Mr.N.Sridharan, the learned counsel 
appearing for the State Trading Corporation; the 
secónd respondent herein, relying upon the deci- 
sioninJ.V.Gokal and Company v. Assistant Collec- 
tor Sales Tax, 1960 S.C.J. 671: (1960)2 S.C.R. 852: 
1960 M.W.N. (S.C.) 476: ALR: 1960 S.C. 595, 
contends that the petitioner-Devasthanam can 
abandon the goods and that the title does not 
re-vest with the second respondent on the facts of 
the case. The learned counsel refers to the effect of 
Sec.45 of theSale of Goods Act and contends that 


- since the goods are routed out through the State 


Trading Corporation, the contract is made by the 
State Trading Corporation with foreign seller and 
it is done only after the orders placed by the 
petitioner-Devasthanam and as such it cannot be 
contended that the State Trading Corporation is 
theowner of goods and it has to take action for the 
re-shipment of the articles. According to the learned 
counsel for the State Trading Corporation, once 
bill of lading is endorsed in highseas in favour of 
the petitioner, the State Trading Corporation lost 
its control over the goods and as such there is no 
legal duty cast upon the State Trading Corpora- 
tion to re-ship the goods. The.learned counsel 
further contends that if at all the petitioner-Devast- 


` hanamis aggrieved the petitioner has to approach 


the civil forum and that the petitioner cannot 
come up to this court praying for a writ of manda- 
mus directing the State Trading Corporation tó 
reship the consignment, especially when the for- 
eign seller is not ready to take back the goods. He 
further contends that since the entire considera- 
tion has been paid by the petitioner to the State 
Trading Corporation, it is always open to the 
petitioner to file a civil suit, if it is so advised, for 
"damages, against any of the respondent or against 
Ahe foreign seller. Ties tg 
9. I have carefully considered the arguments of 
Mr.George Cheriyan, thelearned counselappear- 
ing for the: petitioner-Devasthanam, 
Mr.N.Sridharan, the learned counsel appearing 
for the main contesting respondent, the second 
respondent herein, Mr.A.E.Chelliah, the learned 
counsel appearing for the first respondent and of. 
Mr.V.Aravamudan, the learned counsel appear- 
ing for the third respondent. The facts are not 
disputed. An order was placed by, the petitioner- 
Devasthanam for the purchase of raisins from the 


- 
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foreign seller and due to canalising it has been 


' routed through the State Trading Corporation, 


the second respondent hefein. As such, the State 


Trading Corporation has placed orders with the - 


foreign seller to the account of petitioner-Devast- 


hanam. It is true that the import licence and’ 


insurance stand in the name of the State Trading 


^- Corporation. But, itis to be noted that it is only to 
the account of the petitioner-Devasthanam. It is . 


also not disputed that a sale was concluded by 
highseas ‘by endorsing the bill of lading by the 
petitioner-Devasthanam. The only question to be 
decided is who. is the owner of goods, when the 


` goods arrived at Madras Port and when it is 


rejected, whether the petitioner-Devasthanam or 
the S.T.C. A Division Bench of this Court in 
Muthukrishna v. Madhavji Devichand and Com- 
pany, (1952)2M.L.J. 385: 1952 M.W.N. 808: A.LR. 
1953 Mad. 817, has considered the scope of Secs.42 
and 59 of the Sale of Goods Act, 1930 and held as 
follows: 
m Ina c.i.f. contract the purchaser i is entitled 
to reject the goods as not being in accordance 
withthe terms of thecontract notwithstanding 


that the property in the goods has passed to 


him by delivery of the bills ofladingifhehad no 
opportunity to inspect the goods before, It is 
only when buyer does any act which is inconsis- 
tent with the ownership of the seller that buyer 
loses his right ofrejecting under Sec.42, Sale 9 
Goods Act..... 
ones When a purchaser rejects the goods after 
inspection the ownership would revest in the seller 
and the purchaser has no right to have the goods 
sold at the risk of the seller. If the purchaser sells 


the goods by public auction on ground that the , 


seller had repudiated any liability, his right is only 


‘to damages for breach of warranty... 


In In re. Firm Beharilal Baldeoprasad, 1954 M.W.N. 
279: A.LR. 1955-Mad. 271, while considering the 
Scope of Secs.15 and 16 of Sale of Goods Act with 


regard to implied condition as to goods being of 
merchantable quality a Division Bench of this 


Court has observed as follows: 

S The sale of goods by description may have 
reference to the quality of the goods. To that 
extent the goods must satisfy the conditions as 
to quality. In the case of foodstuffs where they 
are purchased by description an implied condi- 
tion as to their being sound and of merchantable 
quality may also arise. The condition of the 
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article being reasonably fit for a purpose inaybe 
implied from the nature or description of the 
^ article itself as in the case of ‘dal’: 
Held, that only the goods corresponding to the 
quality stipulated for by the plaintiff's firm 
could sell as ‘dhall’. Therefore, the seller was 
bound to supply goods in conformity with the 
“contract and of merchantable quality and this 
was not found to be the case of examining the 


boe had a reasonable opportunity ofexamin- 
ing the goods for the, purpose of ascertaining 
whether they are in conformity with the con- 
tract and even when such an examination has - 
' taken place, it might still be open to the buyer 
to reject the goods where they are not in con- 
formity with the contract, because of some 
defect, which was not apparent on such exami- 
nation. In other words, Sec.41 gives the buyer 
a right of inspection and unless he has had an 
opportunity of exercising that right, he is not 
deemed to have accepted-the goods and has a 
right to reject them and therefore till the goods | 
are inspected and accepted, it cannot bestated ` 
-that the relationship of buyer and seller has 
been extinguished and the relationship of debtor 
and creditor or of principal and'agent alone 
. remained to be considered. In other words, 
contract to buy does not immediately transfer 
ownership but only when goods are found by 
` buyer to be in good condition or when he has 
accepted them.....” 
Again, in the very same judgment, the Division 
Bench, considering the scope of provision of Sale ` 
of Goods Act with regard to sale by description, 
considered the remedies of the buyer and 
observed as follows: | - 
oseas On rejection of the goods as not answering 
to description the buyer, if he has paid for: 
them, is entitled to recover from the seller the 
price as money had and received for his use. 
Ordinarily when there is a dispute between a 
- -buyer and a seller with reference to quality, it 
-would be the duty of the seller to prove that the 
goods were of the quality contracted for..... 
In Sorabji H.Joshi& Company v. V.M Ismail,A.LR. 
1960 Mad. 520, a Division Bench of this Court has 
held that where goods are bought by description 
there is an implied condition that the goods shall 
be of merchantable quality. In that case, the 
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Division Bench has held that though reasonable 
opportunitywas given for inspection, that oppor- 
tunity was not availed of and as such the seller is 
notliable for any subsequent damages. It is further 
held that the inspection and rejection must be 
without practicable delay. It is further held in that 
case that whether a defect is latent or patent will 
depend on the nature of the goods and the nature 


ofthedefect and the extent ofexamination needed . 


for its discovery and it is a question of fact in each 
case. Sec.41 of the Sale of Goods Act reads as 
follows: 
* ...(1) Where goods are delivered to the buyer 
which he has not previously examined, he is 
nót deemed to have accepted them unless and 
until he has had a reasonable opportunity of 
examining them for the purpose of ascertain- 


ing whether théy. are in conformity with the . 


contraet. . 
(2) Unless otherwise agreed when the seller 


tenders delivery of goods to the buyer, he is: 


"bound, on request, to afford the buyer a rca- 
sonable opportunity of examining the goods 
for the purpose of ascertaining whetlier they 
are in conformity with the contract...” : 

However, it is to beseen that in this case the goods 
were found to be not in conformity with the provi- 
sions of the Prevention of Food Adulteration Act 


and a show cause notice has been issued to the 


Customs Authorities for confiscation. This is based 
upon a sample taken by C.F.T.R.L Mysore. So, it 
is very clear that according to the report of CE-T.R.I. 
Mysore, the raisins are useless and cannot be used 
for human consumption. On the basis ofthe said 
report of the Port Health Authorities, when the 
petitioner-Devasthanam informed the second 


respohdent herein to take action to reship the - 


goods to theauthorities in Turkey no action seems 
to havebeen taken by thesecond respondent, The 
argument of the learned counsel for the sccond 
respondent. That since the petitioner-Devasthanam 
endorsed the bill of lading, the Corporation lost 
its control over the goods cannot be accepted. On 
the basis of the certificate of analyst for the pur- 
pose of customs clearance the goods were rej ected 
by the Devasthanam by asking the second respon- 
dent to reship the goods and as such it cannot be 
said that the petitioner has to let in oral evidence. 


It is settled position of law, as has been decided by - 


this Court mentioned supra, considering the pro- 
visions of Sale of Goods Act with regard to c.i.f. 
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contract, since all the goods are rejected. The l 
other question is who has got the privity of con- 
tract with the foreign seller. It has been decided in 


 Mohá.Serajuddin v. State of Orissa, (1975)36 S.T.C. 


136, when considering the issue ‘in the course of 
export' under Sec.5 of the Central Sales Tax Act, 
1956,that the privity of contract was only between 
the corporation and the foreign buyer in that case. 
It has been held in the abovementioned case that 
the appellant therein was under no contractual 
obligation to the foreign buyer either directly or 


_ indirectly. Here, it is a converse case. The State 


Trading Corporation, the second respondent herein, 
is the buyer, and the seller is in Turkey. As such, | 
the contention of the learned counsel for the 
petitioner that the petitioner-Devasthanam had 
no privity of contract with the foreign seller has to ` 
be accepted on the principles laid down by the 
Supreme Court in Mohd.Serajuddin v. State of 
Orissa, (1975)36 S.T.C. 136. The decision relied 
upon by the second respondent in J.V.Gokal and 


. Company v. Assistant Collector Sales Tax, 1960 


S.C.J. 671: (1960) 28.C.R. 852: 1960 M.W.N. (S.C.) 
476: ALR. 1960 S.C. 595, is with regard to the 
question ‘in course of import’, Í do not think that 


. the facts of the said decision will help the second 


respondent herein. The said decision is an author- 
ity for the proposition that in commercial world 
that a bill of lading represents the goods and the 
transfer of it operates as a transfer of the goods. 
That is all. It is true that under Sec.43 of Sale of 
Goods Act, the buyer is not bound to return 
rejected goods, but it is sufficient to intimate the 
seller that he refused to accept the same. But, in 
view of the provisions of Sale of Goods Act, with 
regard to the sale of goods on sample and with 
regard to the position of law laid down by this 
Court with regard to C.LF. contract and rejection 
of goods, Lam not inclined to accept theargument 
of the learned counscl appearing for the State 
Trading Corporation that it has no duty and that 
the petitioner-Devasthanam alone has to look 
after thesame. Consideringthe facts of the case as 
a whole, in my view, a public authority like the 
State Trading Corporation, the second respon- 
dent herein, cannot and should not be allowed to 
evade its duties on the pretext that the Devast- 
hanam , the petitioner hercin, is the owner of the 
goods and the second respondent has lost theright 
over the goods. On a consideration of the cases 
cited by, the learned counsel for the petitioner, on 
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this aspect, I am of the opinion that the State 
Trading Corporation, the second respondent herein, 
has to take steps to reship the goods if possible, 
otherwise to face the proceedings taken by the 
Customs Authorities as well as by the Port Trust 
Authorities. As on date, in my view, the State 
Trading Corporation is the owner of the goods 
and the petitioner-Devasthanam cannot be« com- 
pelled to answer either to the first respondent or 
the third respondent. So, though the relief asked 
for in the writ petition is for re-shipment of goods, 
considering the facts and circumstances of the 
case on hand, Iam of the view that a direction is to 
issue to the second.respondent to face the pro- 
-ceedings before the Customs Authorities as well 
as the Port Trust Authorities. The first respon- 
.dent herein, the Port Trust, Madras, is also 


directed to issue notice to the second respondent, ` 


theState Trading Corporation with regard to dues 
and proceed as if the second respondent is the 
owner of the goods. It is also made clear that it is 
open to the second respondent herein to take any 


appropriate action for reshipment and against the : 


petitioner-Devasthanam for damages, if so 
advised, on the basis of the contentions raised 
before me in a civil court. The- writ petition is 
allowed to the extent stated above. There will be 
no order as to Costs. 


BS. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. . “ae 


Present:- Mishra and Janarthanam, JJ. 


O.S.A.No.103 of 1991 3rd October, 1991. 
‘Indian Institute of Human Resources Develop- 
ment represented by its Founder and Honorary 
Director, P.Govindarajan „Appellant 
v. 


ment represented by its Proprietor S.Muthu 
...Respondent. 


(A) Constitution of India (1950); Art.19(1 Y : 


Trade or business - Not every organised activity ofa , 
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sort of business will fall under Article - Right under 
Article cannot be claimed under a void agreement - 
Person engaged in a trade or business and contem- 
plated a fraud or is regarded as immoral or opposed 
to public policy, not entitled to right under Article. 

(B) Monopolies and Restrictive Trade Practices Act 
(LIV of 1969), Sec.36-A - Unfair trade practice’ - 
Persons making false representations in their pro- 
spectus - Utilising name of Institutes established by 
them to elude students to join their respective insti- 
tute, promising to give them diplomas which they are 
not entitled to award - Can be said to have indulged 


. in unfair trade practice. 


(C) Civil Procedure Code: (V of 1908), Sec.151 - 
Constitution of India (1950) Arts.215 and 225 read 
with Sec.4, C.P.C. - High Court's power and Special 
jurisdiction in an appeal against order of injunction 
- Directions issued. 

The plaintiff/respondent conceived of a new edu- - 
cational project and evolved a new original orien- 
tation of both thesubjects ofstudy and methods of 
instruction of inventive nature and designed the 
institution ‘National Institute of Human Resources 
Development. It started a business in Santhome 


‘High Road, Madras. The defendant, appellant 


was employer as its legal-adviser. He had free 
access to the records, notes, study materials and 
other uniqueness of the Institution's management. . 
He took away many copies and extracts of the 


.records and study materials and came out with a 


préss advertisement in newspapers that he had 
established 'Indian Instituteof Human Resources 
Deyelopment'a business of his own. The plaintiff/ 
respondent sought the relief of a permanent 
injunction restraining the defendant from using 
the plaintiff's trade name and mark or any other . 


. similaror colourable expression, He also madean ` : 


application foratemporary injunction. A learned 

single J udge finding that there was a fundamental 

right under Art.19(1)(g) of the Constitution of 
India to trade or do business in some subjects of. 
study but in view of the similarity in the names of 
the two institutions, granted the injunction. The 

appellant filed an appeal against the injunction 

order. ` 

Held:- Any organised activity including establish- 

ment and administration, of an educational insti- 

tution will be a busiriess and fall under Art.19(1)(g) 

of the Constitution. But merely because it is an 

organised activity ofa sort of business applied not 


only to education, but every other kind of trade or 


1j ` 


business, it cannot be said that it will fall under 
Art.19(1)(g). Such activity to qualify for the right 
under Art.19(1)(g) must not be opposed to any 
public policy and must not be an act in the nature 
of an offence. There is yet another reason to take 
the view. It will always be correct to say that trade 


or business emanating from a contract will be a l 
right guaranteed under Art.19(1)(g) of the Con- " 


stitution. But no such right can be claimed under 
a void agreement such as an agreement void for 
- uncertainty, void by way of wager, void in restraint 


of marriage, void in restraint of trade or void in - 


restraint of legal proceedings etc. If, in a case, 
where a fraud is contemplated but not perpe- 
trated, the court may think that such a contract is 
fraudulent and shall never allow a fraud to be 


perpetuated. These illustrations givesome insight `- 


tounderstandand thecourtaccordingly holds that 
the freedom under Art.19(1)(g) apaft from and 
' subject to the restrictions of laws made under 
Art.6 of the Constitution, shall always be subject 


tosuch restriction that public policy would create - 


and if some one is engaged in a trade or business 


and contemplated a fraud or is regarded as. 


immoral or opposed to public policy, he shall not 
haveany fundamental right under Art.19(1)(g) to 
claim. [Para 21] 
Both the plaintiff/respondent and the defendant/ 
appellant have, indulged in unfair trade practice. 


They have both made false representations in . 


their respective prospectus. They have utilised the 
name of theso called institute established by them 
to eludestudents to join their respective Institutes 
and promised to give them diplomas which they 
aré not entitled to award. Their activities have the 
effect of contemplating a fraud and if they have 
awarded diplomas, they have perpetrated fraud 
upon the students who joined the Institute in the 
hope of obtaining the diploma of some use. They 
have taken up the idea of awarding P.G.Diplomas 
granted by the University of Madras. They have 
thus created a sort of a parallel authority of their 
own and initiated the role which the universities 
perform. Here again, they have acted, to say the 
least to cheat the students. -` /Paras 28 and 29] 
A Full Bench of this Court-has already (in 


L.P.A.No.123 of 1990) pronounced that, if any ' 


source of power of this Court is not traceable;i in 
one or the other provision of the law of the land; 
it can always be traced in Sec.151 of the Code of 


Civil Procedure and in Arts.215 and 225 of the 


MLJ22 
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Constitution of India read with Sec.4 of the Code 


_ of Civil Procedure. This Court’ s power and spécial 
` jurisdiction thus is the same as that of the King's 
Bench or Queen's Bench of England and it is 


inherentin its Constitution that itshall makesuch 
orders which shall be promoting the ends of jus- 
tice. The court is conscious that it heard an appeal 
against : an order of injunction. It is alsb conscious 


' that in that sense, its jurisdiction is limited but 
- thusaas observed earlier, by affirming the impugned 


order granting injunction, the. Court shall allow 


“the plaintiff to continue their offensive activity 


and by setting aside the order, it shall permit both 
the plaintiff and the defendant to continue with 
their offensive activities that no Court of Law can 
afford to do. If there is any duty assigned to a 
Court; it is to undo every wrong and ensure that 
only lawful activities are allowed. Asa result of the 
conclusion, the appeal is disposed of on the fol- 
lowing terms. (1) The plaintiff/respondent as well 
as the defendant/appellant are restrained from 
admitting students on the basis of the prospectus 
syllabus issued by them and awarding diplomas to. 
them- in short restrained from indulging in the 
activities on the basis of their respective prospec- 
tus arid syllabus; (2) The commission, under the 
Monopolies and Restrictive Trade Practices Act, 
1969 should forthwith take cognizance of the 
activities-'of ‘the plaintiff/respondent and the 
defendant/appellant and proceed in accordance 
with law to ensure that they do not indulgein such 
activities in future (3) The State Government of 
Tamil Nadu and the Central Government may 
take up the issué at the appropriate level and if 
necessary make laws to prohibit establishment of 
‘Such institutions unless they conform to the rules 
and regulations made in this behalfby the compe- | 
tent authority. ` UM [Paras 32 and 36] 
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Appeal under Clause 15 of the Letters Patent 
against the order of Maruthamuthu, J., dated 
16.4.1990and made in the exercise of the Ordinary 
Original.Civil Jurisdiction of the High Court ín 


Application No.6887 of 1990 in C.S.No.1307 of 


1990. © 
" U.N.R:Rao, Senior Counsel, for K.Subramaniam, 
' C.S.Krishnamurthy and 
Appellant. 


Mrs.T-Kokilavani, for Respondent. ` . 
Halibullah Badsha, Senior Advocate, N.A.K.Sarma 


who assisted the Court as amicus curie. > <>. il e 
<, expressionand words for his Institute or any other 


The Judgment of the Court was delivered by. 
Mishra, J.:- This appeal under.Clause 15 of the 


. |. Letters Patent is directed against the judgment in. 
' ` Application No.6887 of 1990 in C.S.No.1307 of .- 

`- ment” or similar expression or words in any man- ` 

„> her of passing off his institute as that of the plain- ` - 


. 1990, National Institute of Human Resources & 
Dévelópment by Proprietor S.Muthu Indian 


Institute of Human Resources Development by — 


P.Govindarajan, granting interim injunction 
- restraining the appellant/respondent, its agents, 
men and representatives from using the name of 
“Indian Institute of Human Resources Develop-: 
ment” in their business and passing off teaching 


materials in that name, which according to the 
respondent/applicant-plaintiff is deceptively simi- 7 


lar to “National Institute of Human Resources 


Development” a proprietary concern of the. 


respondent/plaintiff. 


2. In the plaint in C.S.No.1307 of 1990, the plain-. 


tiff/respondent has claimed that it had conceived 


V.Rathinakimar, | for:. 
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for símultaneous development of knowledge skill 
and aptitude. It thus started the business at Santh- 
ome High Road, Madras wherein, according to it, 
the defendant/appellant was employed as its legal . 
adviser on a monthly remuneration of Rs.500. The 
latter, according to the plaintiff/respondent had 


. free.dccess to the records, notes, Study materials 


and other uniqueness of the Institution’s manage- 


: ment. He, however,taking advanta geofhis fiduci- . 


ary capacity had easy and full access to all records 


.and study materials,.notes and other printed 


materials, took away many, copies and extracts 
with the fraudulent intention to use the same as 


‘his own and accordingly came out with a press 


advertisement in newspapers that he had estab- 
lished “Indian Institute of Human Resources. 


: Development”, a business of his own. Alleging- 
. that the defendant/appellant has dishonestly taken 


away the plaintiff/respondent's business and that “ 


_ he has been fraudulently passing off the same, the 


plaintiff/respondent sought thé relief of a perma- 


: ` nentinjunction restraining the defendant by himself, ^ 
T.Chengalvaroyan, Senior .Counsel, for. | ; 
- him from using tHe- plaintiffs trade name and 


his servants, agents or anyone claiming through . 


mark "National Institüte of Human Resources 


Development” or any other similar or colourable 


. allied business and passing off of the hame as that’ - 


3 


- 4, 


of a new educational project and evolved a new- . 


original orientation of both the subjects of study 
and methods of instruction of inventive nature- 
and designed the institution**National Institute of 


Human Resources Development” in the context: 


of national objectives of education and training 


‘of the plaintiff, by using the-name and style of ' 


“Indian Institute of Human Resources Develop- 


tiff, by using its name, besides other reliefs, — 
3. Healso made an application for interim injunc- 
tion as above in Application No.6887 of 1990, 

- The respondent/appellant ‘was issued notices ‘ 
and it (he) submitted’a‘return stating that it (he): 
had not committed.any act of passing off a alleged 
by the plaintiff/respondent and had not infringed 
its name or the trade mark of the plaintiff insti- 
tute. It, however, admitted that its Proprietor, ^ 
Govindarajan was engaged as the legal adviser for 
the plaintiff/respondent, but contended that the 
trade name or trade mark of the Institute were E 
entirely different fromthat of the plaintiff/respon- 
dent and that the words “Institute of Human 


` Resources Development” were only descriptive , 


words to denote the business in which no right of 
monopoly could be claimed by anyone: 


.5. Maruthamuthu, J.,.who heard the.injunction . 


petition and who has passed the impugned order 
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(judgment) has said: , . 
-“ A perusal of the two advertisements made by 


the applicant and also the respondent and the ` 


other features and the documents placed at 
present shows that the respondent has infringed 


the trade name and the trade mark and the . 


goodwill of the applicant and has committed 
anact of passing ofas pleaded by the applicant. 
Undeniably, the respondent is imparting the 
' course teaching human resources development 
as it is done by the applicant. It is the applicant 
who has started the institute earlier in point of 
time than the respondent. The applicant has 


obtained registration of the trade name and ` 


trade mark “National Human Resources 
Development Institute”, 1988 whereas the 
respondent has started the institute only in the 
end of 1990 and he has given almost all the 
details andthe information in his advertise- 
ment asit isseen in the advertisement made by 
the applicant. The qualification prescribed for 
admission ofthe candidates for the course, the 


duration of the course, the hatureofthecourse * 


taught and their fitment after undergoing the 


-colirse have all been stated by the respondent - 


as those of the applicant. We find here that 
except the word “National” which is prefixed 
in the trade nameof the applicant and theword 
“Indian” which is prefixed inthe trade name of 
"the respondent, everything is found to be the 
same. There will be nothing wrong on the part 
ofthe applicant ifhe would state in the circum- 
“stances that the respondent has wrongfully 


adopted the strikingly similar trade name and ` 


the trade mark of the applicantin order to pass 
off the institute ofthe respondentas that of the 


applicant. Mere adding or changing the com- _ 


' mon words does not take away the offensive 
infringement. The applicant will not be wrong 


if he would state that there is every scope for. 


reasonable apprehension that the graduates 


who would like to apply to the applicant are - 


- misled or confused and that it would be’ diffi- 
cult for any unwary person to distinguish 


The applicant may, therefore, be said that he 
has become the owner of the copyright and the 
trade name “National Institute: of Human 
Resources Development". One important 
circumstance that has to be noted here is that 
the respondent who was in the employ of the 


. respondent as a legal adviser has started a 


similar business as that of the applicant almost 
under the same trade name, but with the same 
object and purpose and has fraudulently cop- 
ied down the activities of the applicant. In fact, 
the main grievance of the applicant is that the 
respondent who was a legal adviser and was in 
a fiduciary capacity had easy access to all the 
records and study materials, printed materials 
etc. and has clandestinely taken away many 
copies and extracts with the intention of using 


` the sameas his own and that is how the respon- 


dent has issued the advertisement in the news- 
paper. 

....Itis not possible to accept the contention of 
the respondent that the words “Institute of 
-Human Resources Development” which are 
found in common in both the trade names are 


: merely descriptive and are of common use and 
. that the use of these words by the respondent 
is not likely to deceive the public..The `` 


respondent was not correctin alleging that the 
action of the applicant amounts toan interfer- ; 
ence in the fundamental right of the respon- 
dent under Art. 19(1)(g) of the Constitution of 
India. It must bestated that thereis reasonable 
restriction even on the fundamental right and 


- the restriction has been held to be unconstitu- 


‘tional. The respondent may be free to carry out 


` a coaching institute, but the law requires that . 


the respondent shal] not assume or arrogate 


“himself the name and style of another or any 
. name which is a colourable name similar to 


that of another. I am satisfied that the appli- - 
caht has made out a prima facie case and that 


“the balance ofcorivenience is in favourof grant 


ofan ordér of injunction in favour of theappli- 
cant." 


between the two names. . . 6. Maruthamuthu, J. has thus found: : 
After saying as above and referring to certain case ^(i) both the responident/appellant and the 
law on the point, ‘Maruthamuthu, J. has further, applicant/plaintiff/respondent are engaged in 
said: — - trade or business of imparting training and 

“In the present case, we find that the applicant. , education tothestudents ofa certain eligibility 

has got his copy right registeréd and has been . and awarding post-graduate diploma; 

running the business earlier to therespondent.:  . (ii) the plaintiff/respondent has got its trade 
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name registered as “National Institute ot Human | 
Resources Development”; 

(iii) the respondent/appellarit was employed . 
with the eats Sau, as legal MC 
and 

(iv) it has started its own business i in the: naine 
of “Indian Institute of. Human Resoiirces 
Development" and has been passing-off: the 
trade or business of thé plaintiff/res pondent tc to 


the students of a certain | eligibility. and avari e. 


` ing post-graduate diploma t to them.” XN 
7. He has found that there is- fundaméntal- sight: 
under Art.19(1)(g) of the Constitution of India. ‘to 
trade or do business in some subjects ' ‘of study: by 


instrument of innovative nature, but in view, vf the- 2 


similarity in the name of the two institutions; ihe - 
respondent/applicant's right stood concised. —:. : 
8. The Trade and Merchandise Marks Act, 1958 
provides for the registration andbetter protection: . 
of trade marks and for the prevention of the use of 
‘frdudulent marks on merchandise. It has aéfified 
“trade mark” in Sec.2(1)(v) to mean: 727^ 
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in possession for sale or ‘for any purpose or 


^ _ trade manufacture; or 


KO places, encloses, or annexes any goods which - 
-are sold, or exposéd for sale, or had in posses- . 
sion. for sale or for any purpose of trade.or . 
manufacture, in or with any package or other 
thíng to which a trade mark or mark or trade - 
EE description has been applied; or i 

- (d) uses a trade mark or mark or trade descrip- ` 
tion in any manner reasonably likely tolead to, ` 


“+ 


: * : the belief that the goods in connection with” 


^e 


"Or SO as to indicate a connection in the course. f 


... Of trade between the goods 'and' some peíson. 
^. having the right as proprietario use me mark, . 


and 
(ii) in relation to the other. provisions af th 
Act, a mark used or proposed to'be uséd in - 








relation to goods for the purpose. ‘Ofindicating ^ cT 


`- -or so as to indicate a connection in the. course; - 
-of trade between the goods and‘ some person. , 
having the right, either as. proprietor. c Or;as-. 

e Tnarks with the names; addresses and descriptions . - 

“of the proprietors, notifications of assignments: « 


- ;registered user; to use the mark whétherwit 
or without an indication of. thé identity of that, 
` person, andincludesa certifi cation trade. mark: 

. fegistéréd-as such under the: po 
Bespin VIH.” - oe 2 






- speaks « of penalty for falsely representin ga trade. 
markas registered (excluded from ‘thedefinition)., ` 
Sec.76says, "meaning of applyingtrade Hen and . 

.' trade description 

(1) A person shall be deemed to apply. irade-- 
mark.or mark or trade: sescripuont to moe 

: who---- ` 

(a) applies it to the goods themselves, or. l1 

' (b) applics it to any package in or with’ which . 





NS 


E which it is used are designated or described by ` 
that trade mark or mark or trade QeSSHIp HORE 5 
oro, . 

* (e)i in relation to the goods used a trade marki É 


^ Or tradedescriptioninanysign, advertisement, , 


i 


“9, Registered trade mark" tias been defined dno 
‘Sec. 2(1)(r) of the Act to mean a trade mark which à 
. - actually on the register. “Register” is defined in" 


E] 


. invoice, catalogue business letter, business. papér, i 
- . price list, or other commercial document and ~ 
goodsare delivered toa person in pursuanceof - 
8 request or order made by reference to the 

> trade mark or trade description asso used. 


wt 7 2. A tråde mark or mark or trade description - 
*(1) in relation to Chapter-X. (other | thari in ae 
relation to goods for the purpose: -Of indicating I 


_ ‘shall be deemed to-be applied to goods whether ` 
-it is woven in, impressed. on, .or otherwise: ; 
oe worked into, or annexed or affixed to, the’, ; 

goods or to any package or other thing. : 








.'Sec2(1)(0) of the Act to mean thé Register of: d 
‘Trade Marks referred to in Sec.6. Sec.6 says that a: 
"record called the Register of Trade Mark shall be." 
kept: at the Head Office of the.Trade Marks Reg: " 
‘istry, wherein shall be entered all registered trade, ` 


and transmissions, ‘the names, addresses and. 


en description of registered üsers, disclaimers, con.” 


ditions, limitations arid such other matters relat- 


t ingtoregistered trade marks as maybe prescribed. | 
l 10. We are not referring to various other provi- ^ 


'sions of the Act at this stage, but we.cannot fall to- 


_ notice that for the purpose of this a trade mark, . 
description or mark assuch is in respect of goods’ 
and goods only and under Sec. 2(1)(g) ‘goods’ is ` 
defined to mean anything which is the subject of. ` 


i trade ` or manufacture: and. unmistakably some-. 


thing which is transferable; it is something saleable :, 


dé. to say by transfer of- t property in the goods. This 


isso understood bécause any other. méanin gtothe 


_ the poon aresold, or expressed free. órhad provisions a this dos will cause violation of the 


X 


t 


` 


1) 


registration ofa particular goods. Sec.8 of the Act 
says thata trade mark may be registered in respect 
ofanyorall ofthe goods comprised ina prescribed 
class of goods and that any question arising as to 
the class within which any goods fall shall be 
determined by the Registrar whose decision in the 
matter shall be final. The word "prescribed" is 


defined in Sec.2(n) to mean in relation to proceed- - ` 


ings before a High Court, prescribed by rules 
made by the High Court and in other cases, pre- 
scribed by Rules made under the Act. Such pre- 
scription is available in Rule 26 of the Trade and 
Merchandise Mark Rules, 1959, which states: 
“(1) Every application for the registration ofa 
trade mark shall be in respect of goods com- 
prised in one class only of the Fourth Schedule. 
(2) In the case of an application for registra- 


tion in respect of all the goods included in a’ 


class or ofa large variety of goods i ina class, the 
Registrar may refuse to accept theapplication 
unless is satisfied that the specification is jus- 
_ tified by the use of the mark which the applica- 
tion has made or intends to make if and when 
it is registered: 
(3) Applications for the registration of the 
same trade mark in different classes shall be 
treatéd as separate and distinct applications, 
and in all cases where atrade mark is registered 
under the same official number for goods in 
more than one class, whether on conversion of 
the specification under Rule 105 or otherwise, 
the registration in respect of the goods 
included in each separate class shall be deemed 
to be a separate registration for all the pur- 
poses of the Act.” 
The Fourth Schedule of the Schedule to the Rules 
contains the names of the goods and refers to 
various kinds of articles or apparatus, But 
nowhere mentions education, skill or training as a 
commodity qualifying as good under the Act. 
11. We would have chosen to confine ourselves to 


. the extent of maintainability of a suit claiming- 


sucha trade mark and its alleged violation, had we 
'hot noticed a certain objection to or claim of the 
‘fundamental right under Art.19(1)(g) -of the 
- Constitution in this regard. We propose, for the 
said reason, to venture into this aspect of the 
matter in the hope of finding out whether such a 
right can- at all be claimed in the name of a 


so-called educational institution or in the so-called - 


: imparting of education and training culminating 
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in the so-called post graduate diploma. 
12. Aft.19(1)(p) enshrines one of the rights of 
freedom to all citizens of the country to practise 
any professionorto carry on any occupation, trade 
or business. This Article, however, in clause (6) 
states: i 
“Nothing in sub-clause (g) of the said clause 
shall affect the operation of any existing lawin 
so far as it imposes, or prevent the State from 
making any law. imposing, in the interests of 
` the general public, reasonable restrictions on 
the exercise of the right conferred by the said 
sub-clause, and, in particular (nothing in the 
said sub-clause shall affect the operation of 
any existing law in so far as it relates to, or 
prevent the State from making any law relating 
to-- 
(i) the professional or technical qualifications 
necessary for practising any profession or car- 
rying on any occupation, trade or business, or 
(ii) the carrying on by the State, or by a corpo- 
ration owned or controlled by the State, of any 
trade, business, industry or service, whether to 
the exclusion, complete or partial of citizens or 
otherwise.” 
13. The extent of the meaning the words “trade, or 
business or commerce" should receive, has been 
considered by the Supreme Court in Srate of Bombay 
v. R.M.D.Chamarbaugwala, A.I.R. 1957 S.C. 699. 
14. InStateof Bonibayv. R.M.D.Chamarbaugwala, 
A.LR. 1957 S.C. 699, the Supreme Court, by keep- 
ing the scopeof Arts.301 10305 also in view, noted 
that Art.19(1)(g) in very general terms guarantees 
"to all citizens the right tocarry on any occupation, 
trade or business and clause (6) of Art.19 protects 
legislation, which-may in the interest of the gen- 
eral public impose reasonable restriction on the 
exerciseofthé right conferred by Art.19(1)(g) and 
observéd likewise. Art.301 declares that ‘trade, 
commerce and intercourse.throughout the terri- 
tory of India shall be free but subject to the provi- 
sions of Arts.302 t0305 of the Constitution. When 
it was argued before the Supreme Court that the 
word “trade or business or commerce” should be 
read in their widest-applitude as meaning any 
activity which is undertaken or carried on with a 
view to earning profit and contended that there is 
nothing in those two Arts.19(1)(g) and 301, which 
may qualify or cut down the meaning of the critical 
words, the Supreme Court held there is no justifi- 
cation for not olen: from. the meaning of 


er 
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those words activities which may be looked upon 
with disfavour by the State or the Court as injuri- 
ous to public morality, or public interest. The 
Supreme Court observed: 


“On this argument it will follow that criminal- 


‘activities undertaken and carried on with a 
view to earning profit will be protected as 
fundamental rights until they are restricted by 
law. Thus there will be a guaranteed right to 
carry on a business of hiring out goondas to 
commit assault or even murder, of house break- 
ing, ofselling obscene pictures or trafficking in 
` women and so on until the law curbs or stops 
such activities. This appears to as to be com- 
pletely unrealistic and incongruous. We have 
no doubt that there are certain activities which 
can under no circumstances be regarded as 
trade or business or commerce although the 
usual forms. and instruments are employed 
.> therein. To exclude those activities from the 
meaning of those wordsis not to cut down their 
medning at all but to say only that they are not 
within the true meaning of those words. Learned 
counsel has to concede that there be no "trade" 
Or "business" in crime but submits that this 
principle should not be extended and that in 
any event there is no reason to hold that gam- 
bling does not fall within the words “trade” or 
"business" or 
Article under consideration." 
The Court in coming tó the said conclusion took 
notice of laws in various other countries and the 
public policy which should always inhere in inter- 
preting our Constitution. The Court said so after 
noticing the avowed purpose of our Constitution 
tocreatea Welfare State. The Constitution Bench 


thus laid down the law to read in the freedom of. 


trade of business guaranteed under Art.19(1)(g) 
such elements of public policy which would pro- 
mote the welfare of the State and not to give to 
those words any extended or wider meaning so as 
to confer upon unscrupulous traders and busi- 
nessmen a right to make profit at the cost of 
innocent people for whose welfare alone the State 
and the Constitution exist. We are aware that the 
Constitution Bench was dealing with some provi- 
sions of the Bombay Lotteries and Prize Compe- 


titions Control and Tax Act and was mainly con- - 


cerned with the definition of “Prize Competition" 


in the said Act which was sandwitched in between, 


gambling on the one hand and announcement of 
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prize competition on the other hand. We are also 
aware of the other judgments of the Supreme 
Court in which sale of lottery tickets has been held 
to bea business and a right under Art.19(1)(g) of 
the Constitution. But weshall presently show that 
none of these judgments have taken away the 
effect of the principles stated by the Constitution 
Bench ofthe Supreme Court in Srate of Bombay v. 
R.M.D.Chamarbaguwala, A.I.R. 1957 S.C. 699. 
15. The subsequent judgments in which reference 
to the judgment in Srate of Bombay v. 


. R.M.D.Chamarbaguwala, ALR. 1957 S.C. 699, has 


been made, have not taken any exception to the 
principle stated therein, In Nashirwar v. State of 
Madhya Pradesh, ALR. 1975 S.C. 360: (1975)1 
S.C.C. 29: (1975)2 S.C.J. 285, Bench of the three 


` Judges of the Supreme Court, while considering 


whether there was any fundamental right of a 
citizen to carry on trade or to do business in liquor, 
has said: 
“There are three principal reasons to hold that 
there is no fundamental right of citizens to 
carry on trade or to do business in liquor. First, 
there is the police power of the State to enforce 
public morality to prohibit trades is power of 
the State to enforce an absolute prohibition of 
manufacture of sale of intoxicating liquor. Art.47^ 
states that the State shall endeavour to bring 
about prohibition of the consumption except . 
for medicinal purposes of intoxicating drinks 
and of drugs which are injurious to health. 
Third, the history of excise law shows that the 
State has the exclusive right or privilege of 
manufacture or sale of liquor." 
This judgment thus took notice of the history of 
prohibition laws and stated that the fact that lig- 
uor which brings about moral degradation and 
adverse effect on health i.e. ,spiritous liquor would 
fall beyond the fundamental right under Art.19(1)(g) 
of the Constitution. 
16. In State of Andhra Pradesh v. Guntakkal Toddy 
Tappers Co-operative Society, A.LR. 1985 S.C. 1676, 
a three Judges Bench of the Supreme Court, 
however, want by a general statement of law that | 
the right to trade in intoxicating drugs is also a, 
right to carry on any trade or business within the : 
meaning of Art.19(1)(g), but added: 
` “At the same time, it has been held by: his 
. Court in Cooverjee B.Bharucha v... Excise 
.. Commissioner and the Chief Commissioner 
- Ajmer, ALR. 1954 S.C. 220: 1954 S.CJ. 246: 


A 


II] 


1954 S.C.R. 873, that for determining reason- 
able restrictions within the meaning of Art.19(6) 
‘of the Constitution on the right given under 
Art.19(1)(g) regard must be had to the nature 
ofthebusinessand theconditions prevailing in 
a particular trade. State has power.to prohibit 


trades which are illegal or immoral or injuri- ` 


ous to the health had welfare of the public and 
there is no inherent right in a citizen to sell 
intoxicating liquors by retail. In. Cooverjee 
B.Bharucha v. Excise Commissioner and the 
Chief Commissioner Ajmer, AIR. 1954 S.C. 
220: 1954 S.C.J. 246:-1954 S.C.R. 873, it was 
held that the charge of licence fee by public 
auction is more in the nature of a tax than a 
licence fee though it is described as a licence 
fee. One of the purposes of regulation was to 
raise revenue and revenue is to be collected by 
the grant of contracts to carry on trade in 
liquor and these contracts are sold by auction. 
Inthis backdrop of the legal position, no chal- 


lenge is available against the Andhra Pradesh _ 


Act and the Rules made thereunder." 
17. We have omitted to refer to two other judg- 
mentson thislaw, butwe must, for thereason ofan 
ostensible and contrary statement of law, refer to 
a judgment of the Supreme Court in Krishnan 
Kumar v. J.& K State, A.LR: 1967 S.C. 1368: (1967)2 
S. C.J. 273. In that case Constitution Bench of the 
Supreme Court was considering whether dealing 
in liquor is business'and a a citizen has a right to do 
business in that commodity and is thus the funda- 
mental right ofa citizen under Art.19(1)(g) ofthe 
Constitution. It observed: 
“A combined reading. of Clause (1) and (6) of 
Art.19 makes it clear that acitizen has a funda- 
mental right to carry on any trade or business, 
and the State can make a law imposing reason- 
able restrictions on. the said right in the inter- 
ests of the general public. It is, therefore, obvi- 
ous that unless dealing in liquor is not trade or 
- business, a citizen has a fundamental right 10 


deal in that commodity. The learned Advocate ' 


General contended that dealing in.liquor-was 


not business or trade, as the dealing in noxious: 


and dangerous goods like liquor was danger- 
ous to the community.and subversive- of its 


morale. The acceptance of this broad argu- ` 
ment involves the position that the meaningof ' 


the expression ‘trade or business’ depends upon 
and varies with the Benet SISSE of. me 
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standards of morality obtaining ata particular 
point of time in our country. Such an approach - 
leads to incoherence in thought and expres- 
sion. Standards of morality can afford a guid- 
ance to impose restrictions, but cannot limit 
the scope of the right. So too, a Legislature can 
impose restrictions, on, or even prohibit the 
carrying on of a particular trade or business 
and the court, having regard to the circum- 
stances obtaining at particular time or place . 
may hold the restriction or prohibition reason- 
able. The question, therefore, is, what is trade 
or business? Though the word ‘Business’ is 
ordinarily more comprehensive than the word’ 
trade’, one issued as synonymous with the other. 
It is not necessary to bring out the finer points 
ofdistinction between the said two concepts in 
this case. In the words of S.R.Das, J. as hethen 
was, in Narain Swadeshi Weaving Mills v. The 
Commissioner of Excess Profits Tax, A.LR. 1955 - 
S.C. 176: 1955 S.C.J. 30: (1955)1 S.C.R. 952, 
the word ‘business’ connotes some real, sub- 
stantial and systematic or organised course of 
activity or conduct with a set purpose. Even 
accepting this test, if the activity of a dealer, 
say, in ghee is business, then how does it cease 
to be business if it is in liquor? Liquor can be. 
manufactured, brought or sold like any other, : 
commodity. It is consumed throughout the 
world, though some countries restrict or pro- 
hibit the same on economic or moral grounds, 
‘The morality or otherwise of a dcal does not . 
affect the quality of the activity though it may 
be a ground [or imposing a restriction on the 
said activity. The illegality of an activity does 
not affect the character of the activity but 


` operatesas a restriction on it. Ifa law prohibits 


dealing in liquor, the dealing does not cease to 
bebusiness, but the said law imposes a restric- 
tion on the said dealing. But it is said that the 
decisions of this Court have held that dealing 
in liquor is not a business or trade within the 
meaning of Art.19 of the Constitution. In 
T.B.Ibrahim v. Regional Transport Authority, 
ATR. 1953 S.C. 79: (1953)T M.L.J. 205: 1953 
S.CJ. 31: 1953 S.C.R. 290, it was held that 
restriction placed upon the use ofthe busstand 
for the purpose of picking up or setting down 


. passengers to or from outward journoys could 


not be considered to be-an unreasonable 


restriction on the right to carry on any 
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profession, trade or business of the appellant 
and, therefore, Art.268 was not in any way 
repugnant to Art.19(1)(g) of the Constitution. 
In that context, Ghulam Hasan, J. speaking for 
the court, observed: 

. "There is no fundamental right i in a citizen to 
carry on business wherever he chooses and his 
right must besubject to any reasonable restric- 
tion imposed by the executive authority in the 
interest of public convenience." 

This Court did not say that there was no funda- 
mental right to do business but only held that a 
citizen could not claim that his fundamental right 
could notbe restricted in public interests. Nor the 
decision in Cooverjee B.Bharucha v. Excise Com- 
,missioner and the Chief Commissioner Ajmer, A.LR. 
1954 S.C. 220: 1954 S.C.J. 246: 1954 S.C.R. 873, 


laid down any such proposition. There the ques- 


tion was whether the-Excise Regulation I of 1915 
imposeda reasonable restriction within the mean- 


ing of Art.19(6) of the Constitution on the right . 


given under Art.19(1)(g) thereof to carry on the 
business in intoxicating liquors. This Court held 
that thesaid Regulation was a reasonable restric- 
tion within the meaning of Art.19(6) of the Con- 
stitution. But in the course of the judgment, 
Mahajan, C.J., who spoke for.the Court gave an 
extract from the judgment of Field, J. in Corley v. 
Christensen, (1989)34 Law.Ed. 620 at p.623. In 
that extract, the following passage is found. 

"The police power of the State is fully compe- 

tent.to regulate the business-to mitigate its 


evils or to suppress it entirely. There is no . 


inherent right ina citizen to thus sell intoxicat- 
ing liquors by retail, it is not a privilege of a 
citizen of the State or ofa citizen of the united 
States. Asit is a business attended with danger 
to the community, it may, as already said, be 
entirely prohibited, or be permitted under such 
conditions as will limit to the utmost its evils” 
After citing the entife passage, this Court 
concluded thus, 


“These observations have our entire concur- ' 


rence and they completely negative the con- 
tention raised on behalf of the petitioner. The 
provisions of the regulation purport to regu- 
late trade in liquor in all its different spheres 
‘are valid.” 

It will be seen that the said passage f from the 
judgment of Field, J., has nothing to do with 


the construction of Art.19(1)(g) of the | 
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Constitution of India. The learned Judge was 
considering the scope of the ‘police power’ and 
` in that context the said observations were made. 
This Court applied those observations in con- 
sidering the reasonableness of the restrictions 
imposed on the fundamental rights. Indeed, 
perusal of the entire judgment shows that the 
Court conceded the fundamental right but held 
that the said regulations operated as a reason- 
able restriction on the said rights.” 
The earlier Constitution Bench judgment in the 
case of State of Bombay v. R.M.D.Chamarbaguwala, 
A.LR. 1957 S.C. 699, however, was referred to in 
Krishnan Kumar v. J.& K. State, ALR. 1967 S.C. 
1368: (1967)2 S.C.J.' 273, in these words: 
"This Court in State of Bombay v. 
R.M.D.Chamarbaguwala, A.I.R. 1957 S.C. 699, 
upheld the validity of the Bombay Lotteries 
and Prize Competition Control and Tax Act, 
1948 (Bom.LIV of 1948) as amended by the 
Bombay Lotteries and Prize Competition . 
Control and Tax (Amendment) Act (Bombay 
- Act XXX 0f 1952). One of the questions raised 
was whether gambling was business or trade or 
commerce within the meaning of Art.19(1)(g) 
of the Constitutión or Art.301 thereof. Das, 
C.J., after considering the various decisions, 
Observed thus: 
“We find it difficult to accept the contention 
that thoseactivities which encouragea spirit of 
reckless propensity for making easy gain by lot 
or chance, which lead to the loss of the hard 
earned money of the undiscerning and 
improvident common man and thereby lower 
his standard of living and drive him into a . 
chronicstate of indebtness and eventually dis- 
rupt the peace and happiness of his humble 
home could possibly have been intended by 
` our Constitution makers to be raised to the 
' Status of trade, commerce or intercourse and 
to be made the subjectmatter ofa fundamental 
right guaranteed by Art.19(1)(g)". This deci- 
. Siononly lays down that gambling is not busi- 
nessor trade. Wearenot concerned i inthiscase 
with gambling." 
Apparently said, as we have. noticed earlier, any 
systematic or organised course of activity or con- 
duct with a set purpose will bé business guaran- ' 
teed under Art.19(1)(g) ofthe Constitution; While 


` doing so, we reject the contention that a business 


noxious and dangerous to the community and 


It] 
subversive ofits morals will naturally bea business 


the Supreme Court clearly found no reason to 
reject the approach based on the principles of 
public policy to give right.to trade under Art.19(1)(g) 
a limited meaning to exclude all such trade or 
business which had the tendency of encouraging a 
spirit of reckless propensity for making easy gain 
bylotor chance, which lead to the loss of the hard 
earned money of the undiscerning and-improvi- 
dent common man and thereby lower his standard 
of living and drive him into a chronic state of 
indebtedness and eventually disrupt the peace and 
happiness of his humble home. 

18. Coming to the establishment of a technical 
institution and their administration and consider- 


ing whether this will bea trade or business guaran-_ 


teed under Art.19(1)(g) or not, we have some 
observations of the Supreme Court in Sidhrabhai 
v. State of Gujarat, A.I.R. 1963 S.C. 540. A Consti- 


tution Bench of the Supreme Court while consid- . 


ering whether interference by State Government 
by an executive order with the right of hare man- 
agement of-an educational institution does not 
amount to infringement of right to property under 
- Art.19(1)(f) as it existed before Amendment Act 
incidentally said: 

“The word property’ ‘in Art.19(1)(f) must doubt- 
less be extended to all those recognised types 
of interest which have the insignia or charac- 
teristics of proprietary rights, and a Math- 
adhipati has those rights, but it cannot be said 


, that the petitioners in this case have any such 


proprietary rights as are vested in the Mahant 
ofa Math. Nor does the principle of $ri Dwar- 
kanath Tewari v. State of Bihar, A.I. R. 1959 S.C. 
. 249, apply to this case......No attempt is made 
by the order of the State to deprive the peti- 
tioners of their right to property and funda- 
mental freedom guaranteed by Art.19(1)(f) of 
the Constitution is therefore not violated. Nor 
is the right of the petitioners to practise any 
profession, or to carry on any occupation, trade 
or business, guaranteed under Art.19(1)(g) of 
the Constitution, infringed by ale impugned 
rules and directions.”  . 
19. A Bench of the Bombay High Court, however 
in The Sakharkherda Education Society v. State, 
A.LR. 1969 Bom. 91, distinguished the above judg- 
ment of the Supreme Court, by making a compari- 
son of the right under Art.30 with that under 
MLJ 23 
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Courtwas that whatever may be the reason ofnon- 
recognition of any educational institution, the 
matter cannot fall within Art.19. Reliance in sup- 
port of the said argument was placed upon the 
judgment of the Supreme Court in Sidhrajbhai v. 


State of Gujarat, A.LR. 1963 S.C. 540. After refer- 


ring to the facts of the case, the Bombay High 
Court commented in that case that the Govern- 
ment was conducting examinations not under any 
statutory provisions, but under its executive pow- 
ers, and that the school Board Examinations are 
held under the Maharashtra Secondary Educa- 
tion Board's Regulations and, therefore, by mere 
executive action, under the rule-framing power, 
the Government cannot deprive the petitioners of 
their right to conduct the school and send pupils 
for the said examination, and held: 
“In our judgment, this decision cannot be 
regarded as an authority for holding that if the 
effect of the rule is such as to deprive the 
petitioners of their right to conduct theschool, 
Art.19(1)(g) cannot be violated.” 
Dealing. at one place with the right under 
Art19(1)(g) and Art.30(1) of the Constitution, 
the Bombay High Court observed that the scope 
of Art.19(1)(g) and Art.30 will very much differ. 
Art19(1)(g) is a general guarantee of a particular 
kind of fundamental right in wide words, while 
Art.30 is intended to guarantee certain rights to 
minorities an unless in the enumeration of the 
rights, the right to education was mentioned proba- 
bly, itwould have been excluded. The difference in 
wording, therefore, cannot support this conten- 
tion. 


20. In Bapuji Educational Association v. State, ' 


ALR 1986 Kam. 119, a question had arisen whether 
the right to establish and administer educational 
institution would be a right under Art.19(1)(g) of 
the Constitution of India. That was a case in which 
theKarnataka Legilsature had introduced certain 
laws prohibiting the collection of capitation fee. 
Observing, however,-as -to the right under 


` Art.19(1)(g), learned Single Judge of the Karna- 


taka High Court, referred to the judgment of the 


. Supreme Court in the case of Sidharajbhaiv. State 


of Gujarat, A.I.R. 1963 S.C. 540, particularly the 
woids in the said judgment: 
“Nor is the right of the petitioners to practise 
any profession, or to carry on any occupation, 


trade or business guaranteed under Art.19(1)(g). . 


ue 
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infringed by the impugned rules and direc- 
tions.” 

and stated: ; 
“The above portion of the judgment of the 


Supreme Court, as rightly submitted for the, 
petitioners does not support the stand taken ` 


by the State. The clear implication of thé 
Observations on the other hand, is, that the 
right is included in Art.19(1)(g) but was not 
infringed in that case. The Supreme Court did 
notsay that Art.19(1)(g) could not be invoked. 
The decision of the Supreme Court, in State of 
Maharashtra v. Lok Shikshan Sanstha, A.LR. 
1973 S.C. 588: (1973)1 S.C.C. 410: (1973)2 
S.C.J. 224, also indicated that but for the sus- 
pension of Art.19 during that period, theright 
ofadministration of an educational institution 
could have been traced to Art.19(1)(g). The 
matter is however placed beyond any contro- 
versy in the seven judge Bench decision of the 
Supreme Court in BW.S.S.B. v. Rajappa, ALR. 
1978 S.C. 548. In that case the Supreme Court 
overuled its earlier decision in University of 
Delhi v. Ramnath, A.I.R. 1963 S.C. 1873, and 
held that activity of running an educational 
institution/was industry. The Supreme Court 
was considering the scope and meaning of the 
word ‘Industry’ used in the Industrial Disputes 
Act as defined inter alia to mean ‘any business 
of service' the Supreme Court considered the 
question as to whether an educational estab- 
lishment can be regarded as industry. The 
Supreme Court expressed in clearest terms 


that establishing and running of an educa-' 


tional institution was an industry for the rea- 
son it was not only a business, but was also a 
service. Para. 121 of that judgment reads: 


The final ground accepted by the Court is that : 


educations is a mission and vocation, rather 
than a profession or trade or business. The 


most that one can say is that this is anassertion , 


which does not prove itself. Indeed, all life is a 
mission and a man without a mission is spiritu- 
ally still-born. The high mission of life in the 
manifestation of the divinity already in man. 
Tochristen educationas a mission even iftrue, 
is not to negate its being an industry. We have 
, to look at educational activity from the angle 


of the Act, and so viewd the ingredients of ` 
education are fulfilled. Education is, there- ` 


fore, and industry and nothing can stand in the 
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way of that conclusion." 
That being the position, the word ‘business’ in 
Art.19(1)(g) cannot be considered as excluding 
the right to establish and administer educational. 
institution." 
21. The case law has thus as above indicated in no 
uncertain terms that any organished activity 
including establishment and administration of an 
educational institution will bea business and fall 
under Art.19(1)(g) of the Constitution. But merely 
because it is an organised acticity of a sort of} - 
business applied not only to the education, but 
every other kind of trade or business, it cannot be 
said that it will fall under Art. 19(1)(g). Such activ- 
ity to qualify for the right under Art.19(1)(g) must 
not be opposed to any public policy and must not 
be an act in the nature of an offence. We have yet} , 
another reason to take this view. It will always be 
correct to say that trade or business emanating 
from a contract will be a right guaranteed under| . 
Art.19(1)(g) of the Constitution. But no such 
right canbe claimed undera void agreement, such 
as an agreement void for uncertainity, void by way 
of wager, void in restraint of marriage, void in 
restraint of trade or void in restraint of legal 
proceedings etc., Sec.23 of the Contract Act goes 
further and says: . 
“The consideration or object of an agreement 
islawfulunless. — 
It is forbidden bylaws; or 
is of such a nature that, if permitted it would 
defeat the provisions of any law; or 
is fraudulent; or 
involves or implies injury to the person or 
property of another; or 
the court regards it as immoral, or opposed to 
public policy." 
In each of these cases, the consideration or object 
of an agreement is said to be unlawful 
*Every agreement of which the object or con- 
sideration is unlawful is void." 
Illustrations under this Section of the Contract 
Act are helpful in understanding the effect of it. . 
Oneillustration states that. “A, who is B's muktar, 
promises to exercise his influence as such with B in 
favour of C, Aand C promises to pay 1,000 rupees 
to A. The agreement is void, because it is 
immoral". In another illustration it says: 
“A agrees to let her daughter to hire to B for 
concubinage. The agreement is void, because 
it is immoral, though the letting may not be 


E 


punishable under the Indian Penal Code (XLV 
of 1860)." 
In another illustration, it states: 
“A being agent for landed proprietor agrees 
for money without the knowledge of his prin- 
cipal to obtain for B a lease of land belonging 
to his principal. Theagreementbetween A and 
.B is void, as it implies a fraud by cancealment 
by A, on his principal." 
We have to understand that if in a case where a 
fraud is contemplated but not peretrated the court 
may think that such a contract is fraudulent and 


shall never allow a fraud to be perpetuated. These . 


illustrations give us some insight to understand 
and we accordingly hold that the freedom under 
Art.19(1)(g) apart from and subject to the restric- 
tions of laws made under Art.6 of the Constitu- 
tion, shall always be subject to such restriction 
that public policy would create and if someone is 
engaged in a trade or business and contemplated 
a fraud or is regarded as immoral or opposed to 


public policy he shall not have any fundamental 


right under Art.19(1)(g) to claim. 

22. Wehave already noticed that it will be difficult 
to bring the petitioner's right under the Trade and 
Merchandise Marks Act, 1958. But the Monopo- 
liesand Restrictive Trade Practices Act hasa wide 
area to cover. It has defined ‘Agreement’ in Sec.2(a) 
to include any arrangement or understanding 
whether or not it is intended that such agreement 
shall be enforceable (Apart from any provisions of 
this Act) by legal proceedings and ‘Trade’ under 
Sec.2(s) to mean any trade, busihess, industry, 
profession or occupation relating to the produc- 


tion.supply, distribution or control of goods and ` 


includes theprovision of services. 

23. There are two other relevant definitions in the 
Act. Sec.2(e) defines ‘goods’ to mean goods as 
defined in the Sale of Goods Act, 1930 and to 
include products manufactured processed or mined 
in India, shares and stocks and in relation to goods 


supplied distributed or controlled in India and - 


goods imported into India. In Sec.2(r) "service" 
has been defined to mean service of any descrip- 
tion which is made available to potential users and 


includes the provisions of facilities in connection. 


with banking, financing, insurance, transport, 
processing, supply of electrical or other energy, 
board or lodging or both, entertainment, amuse- 
ment or the purveying the news or other informa- 
tion, but excludes the rendering of any service free 


a 
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of charge or under a contract of personal service. 
This act provides how any new undertaking can be 
established and says in Sec.22: 
“No person or authority, other than Govern- 
ment shall after the commencement of this act 
establish-- - 
. (i) any new undertaking which when estab- 
. lished would become an inter-connected under- 
taking of an undertaking to which this part 
applies; or ; 
(ii) add any new unit or division to an under- 
taking to which this part applies." 
This Act in Sec.36-A defines “unfair trade prac- 
tices" as follows: 
"In this part, unless the context otherwise 
. requires “Unfair Trade Practice’ meansa trade 
practice which for the purpose of promoting 
"the sale use or supply of any goods or.for the 
provisions of any services, adopts one or.more 
of the following practices and thereby causes 
loss or injury to the consumers ofsuch goods or. 
services, whether by eliminating or restricting 
' compentition or otherwise namely;. 
(1) the practice of making any statement, whether 
orally or in writing or by visible representation 
which-- 
(i) falsely represents that thé goods are of par- 
ticular standard, quality, grade composition, 
style or model; 
(ii) falsely represents that the services are ofa 
particular standard, quality or grade; 
(iii) falsely represents any re-built, second hand 
renovated re-conditioned or old goods as new 
goods; : i 
_ Gv) represents that the goods or services have 
sponsorship approval performance, character- 
istics accessories uses or benefits which such 
goods or services do not have; 
(v) represents that the seller or the supplier 
has a sponsorship or approval or affiliation 
' which such seller or supplier does not have; 
(vi) makes a false or misleading representation 
` concerning the need for or the usefulness of 
any goods or services = 
(vii) gives to the public any warranty or guaran- 
tee of the performance effieacy or length of life 
ofa product or ofany goods thatisnothasedon , 
. an adequate or proper test thereof; 
Provided that where a defence is raised to the 
effect that such warranty or guarantee is based . 
on adequate or proper test, the burden of 
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proof of such defence shall lie on the person 
raising such defence.” 3 
24. It is.noticeable that any false representation, 
whether oral or in writing about the standard, 
quality and grade or service of the goods or about 
sponsorship approval or affiliation will be an unfair 
trade practice. 
25. Before, however, we proceed further let us 
know whatthe áppellant and the respondent have 
been doing. The defendant/appellant has issued 
an impressive prospectus in its name saving, 
“Indian Institute of Human Resources Devel- 
opment was founded in 1990 to accelerate 


speedy evolution of the newconceptof Human * 


Resources Development as per the new 
national policy on education. The Human 
Resources Development.concept is moving 
ahead repidly and therefore there is a need for 
a comprehensive course. The H.R.D. concept 
is dealt in detail by several managerial experts 
and academicians. Though several industitures 
of national level are-rendering valuable serv- 
ices, Indian Institue of Human Resources 
Dévelopment is. taking a new outlook on the 
subject. The curricular Programme will aim at 


providing education and training methods to - 


the executives and labour force to sope up the 
needs of Industry or User System. The Insti- 
tute'encourages the students, to discover their 
potential and capability, to render services to 
the Society, Industry and nation at large. ~ 

Though some of the executives hold very good 
positions in middle and top Management in 
organisations, necessity arises to undergo spe- 
cialised training in Human Resources Devel- 
opment in.order to increase the production 
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Development has submitted the contents of 
the course and the impact the course may 
create to the Ministry of Human Resources 
Development, Government of India, to con- 
sider granting or recognition. The papers are 
under consideration." : 
After stating about the academic programmes etc, 
the prospectus reads about the scope of the 
diploma-subjects taught in the diploma cover a 
wide area such as H.R.D. Function, Personnel 


Function, Training Industrial Relations arena, ' 


laws protecting the labour force and above all 
General Administration. It says successful candi- 
dates of. the Diploma course are eligible to get 
appointed/elevated as: H.R.D.’ Manager, Indus- 
trial Relations Manager, Personal Manager, 
Labour Officer, Labour Welfare Officer, Training 
Officer, Personal Executives and Administrative 
Officer in Central or State Government Depart- 
ments, Public Sector undertakings, Industries, 
commercial and service organisations and adds in 
another place: 


“In all matters concerning admission, con- . 


ducting the H.R.D. course and awarding the 
P.G. Diploma the decision of the Institute 
shall be final. Candidates found to have fur- 
nished incomplete or false information will 
not be admitted. The Institute reserves the 
right to change any candition pertaining to the 
admission, contents of the course; the fees 
charged ete., given in the prospectus should 
these be deemed necessary in the interest of 
the students, the Institute and the course.” 


_ The prospectus thus invites-students who satisfy 


an eligibility criteria to participate in its curricu- 
lam and receive instructions to finally qualify and 


output. Young graduates who are aiming ata - receive P.G. Diploma. To elude students and more 


good career in Management and whoare desir- 
ous to march forward and render a Yeoman 
service to the Nation expect proper guidance 
_ from Educational Institutions to choose their 
career, ’ 
To cater to these needs, Indian Institute of 
Human Resources Development launches an 
18 months Rost Graduate Diploma Course in 
Human Resources Development through 
correspondence to facilitate the executives and 
young and ambitious graduates in remote parts 
of the country to improve their managerial 
‘efficiency and prospects, 
The Indian Institute of Human Resources 


persons to apply and pay the feas stated in the 
prospectus, there is also an attraction of prices 
and awards for Academic Excellence, that the 
“Best Student Award” will be presented to the 
student who secures maximum marks in the course, 
which would carry a gold medal, prices and merit 


certificates in a Convocation Ceremony and a. 


student who secures maximum marks in any of the 
eleven subjects would be awarded “Gold Medal" 
for proficiency in that subject and other awards 
and prizes. ^ Ne: 

26. The plaintiff/respondent has also issued a 
prospectus saying that the Institute is holding 
copy right from the Government of India and 


II] 


Examination in Human Resources Development. 
In the language used in the Prospectus P.G.D. 


H.R.D.Diploma is the formal examination con- . 


ducted as an external examination by the Institute 
which is under recognition by the Government of 
India for the purpose of recruitment to managar- 
ial posts and services under the Government of 
India. This Diploma also specifically covers the 
provisions of the Labour Welfare Officers Rules 
ofState Governments enabling the candidates for 
the post of Labour Welfare Officers. PG DHRD- 
Diploma has been specifically designed for the 
employed graduates to those who havebeen put in 
the General Administration in Central/State 
Governments, Central/State Government under- 
_ takings and private organisations so as to enable 
them totakeup the following assignments as their 
future careers such as: Industrial Relation Offi- 
cers, Personnel Officers, Training Officers, 
Labour Welfare Officers, Public Relation Offi- 
cers and Materials Managers/Purchase Officers. 

27. Both the plaintiff/respondent and the defen- 
dant/appellant have to their credit some corre- 
spondence with the Officers in the Department of 
Education of the State Government and the Ministry 
of Human Resources Development, Government 
of India. They have something to do with the All 


India Council for Technical Education which is a- 


body established under Act 52 of 1987 for proper 
planning and co-ordinated development of the 
Technical Education system throughout the coun- 
try. They do not either have any recognition or 
affiliation from any University, Government or 
any other Authority yet they have issued invita- 
tions to people at large inviting them to join their 
Institutions and receive P.G.Diplomas. Are they 
not selfstyled institutions promising great future 
to the people to. join their institutions represent- 
ing to them that the training imparted by them 
shall improve their qualifications and diplomas 
awarded by them will be a valuable security? We 
are informed that the Bar and indeed our atten- 
tion has been drawn to certain MRTPC orders by 
the Commission appointed under the said Act 
under which in similar circumstances actions have 
been taken against self-styled universities and the 
institutions. In one of such orders in UTPE No.329 
of 1988 MRTC order dated 1.12.1989 the commis- 
sion held an enquiry and found that Maithili Vish- 
wavidyapeeth. Darbhanga was a self-styled 


Indian Institute of Human Resources Devpt. v. National Institute of 
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university awarding de grees and that the self-styled 
university was indulging in unfair trade practices 
within the meanings of Sec.36A(1)(ii)(vi) of the 
MRTP Act. They also.held that the practice of 
awarding so called degrees was prejudicial to the 
public interest and particularly the interest of 
students who after receiving the degrees found 
that the degrees were not of much use. The com- . 
mission in that case ordered that they should not 
represent in any manner, that they were a univer- 
sity.that they were empowered to confer degree 
and that degreesawarded by them were recognised 
by Government of India for employment. pur- 


poses and further directed them.to pay the costs of > E: 


the proceedings. In the case of another institute. 
which described itself as Indian Institute of Man- 
agement Studies the commission started suo motu 


-proceedings. The Institute had been using high 


sounding words to attract thé students to join the 


so called course of study in their Institute and 


receive the diploma. The Commission took the 
view that ‘Diploma’ was a document conferring 
honour or privilege and that such honours could 
be conferred by a competent authority which was 
the.creation of law. It accordingly pronounced 
that the word ‘Diploma’ as used by the said insti- 
tute in the prospectus was objectionable and was 
an unfair trade practice. 

28. What follows from our discussion aboveis that 
both the plaintiff/respondent and the defendant/ 
appellant have indulged in unfair trade practice. 


. They Have both made false. representations in 


theirrespective prospectus. They have utilised the 
name oftheso called Institute established by them] ` 
to elude students to join their respective Institute 
and promised to give them diplomas, which they | - 
are not entitled to award. Their activities have the 
effect of contemplating a fraud and if they have 
award/diplomas they have perpetrated! fraud upon 
the students who joined the Institute in the hope 
of obtaining the diploma of some use. 

29. They have taken up the idea of awarding 
P.G.Diplomas granted by the University of 
Madras. They have thus created asort ofa parallel 
authority of their own and imitated the role which 
the Universities perform. Here again they have 
acted to say the least, to cheat, the students. A 
teethless organisation like All India Council for 
Technical Education is of no use. Indeed, there 
are two such institutions before us. There may be 
hundreds of them tomorrow. We do not know if 


` 


` 
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there are many already in existence. We have . 


before us only an interlocutory order passed in a 
suiton theoriginalside of this Court under which 
thedefendant/appellant had been restrained from 
using the socalled trade name of the plaintiff/ 
respondent. We, however, felt that it was neces- 
sary to note the nature of the right claimed by the 
plaintiff/respondent in the suit and the alleged 
infringement of the said right by the defendant/ 
appellant. That is how we learnt more about it and 
that is how we have beer able to find that none of 
them has got any right to trade in that name, at 
least for the purpose of the Trade and Merchan- 
dise Marks Act, 1958. It is in course of that very 
investigation into the facts that we have found 
both of them have indulged in unfair trade prac- 
tice and contemplated and perpetrated fraud in 
the name of awarding P.G.Diploma in Human 


Resources Development. An order limited to the - 


matter underappeal will beofno consequence, for 
if we dismiss the appeal we allow the plaintiff/ 
respondent to continve his unfair trade practice 
and further perpetuate fraud. If we allow the áppeal, 
wesanction unfair trade practice of the defendant/ 
appellant. We in such a situation, should do nei- 
ther and we do not do that. This is a fit case in our 
opinion that this Court should take judicial notice 
of the activities of the plaintiff/respondent as well 
as the activities of the defendant/appellant and 
restrain them from proceeding with their so-called 
P.G.Diploma courses and to direct them to desist 
from awarding any diplomas, stating clearly and 
publicly that they do not have any authority to 
. issue any such diploma and to apologise publicly 
that they committed a mistake in issuing prospec- 
tus for awarding P.G.Diplomas. If they do not do 
SO within a reasonable time, we must ask the 
commission appointed by the M.R.T.P. Act to 
-take suo motu cognizance of their activities and 
. proceed against them in accordance with law. We 
Shall not be wrong on the facts of this case if we 
-expect from the State Government and the Cen- 
tral Government action against the plaintiff/ 
respondent as well as the defendant/appellant. 
30. Before we comé to the close of the judgment, 
we may refer to some of the provisions of the 
Emblems and Names (Prevention of Improper 
Use) Act, 1950, which prohibits use ofemblem or 
name including any abbreviation of a name 
included in the schedule to the Act. Item 7 of th 
Schedule says, i 
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“Any name which may suggest or be calculated 
to suggest:- 
(i) the patronage of the Government of India 
or the Government of a State: or connection 
with any local authority or any corporation or 
body constituted by the Government under 
any law for the time being in force.” 

Human Resources Development is a name given 


‘to a Ministry of the Government of India. It has 


been also included as a name in the Madras Uni- 
versity in one of the Degrees, namely Degree of 
Bachelor of Human, Resources Development or 
diplomas including the diploma in the said name 


-ofthe Madras University. Bya minor changein the 


name ofthe Institute and the diploma, in thename. 
of Human Resources Development, both the 
plaintiff and the defendant have created an 
impression that their diploma has got to do some- 
thing with either degree or diploma like that of the 
Madras University or something which the Cen- 
tral Government has chosen to récognise. We 
have already noticed that in the syllabus of the 
Indian Institute of Human Resources Develop- 
ment, it is claimed that “it has submitted the 
contents of the course and the impact the course 
may create, to the Ministry of Human Resources 
Development, Government of India, to consider 
granting of recognition” and that “the papers are 
under consideration.” In thesyllabus issued by the 
National Institute of Human Resources Develop- 
ment-also there are words suggesting that the 
diploma granted would benefit the diploma-hold- 
ers in getting jobs in Central Government and 
State Government services, Central/State Gov- 
ernment Undertaking and private organisations. 
So much so that it is sáid, 
"P.G.D. H.R.D. Diploma is the formal exami- 
nation conducted as an external examination 
by the Institute which is under recognition by 
the Government of India for tlie purpose of 
recruitment to managerial posts and services 
under the Government of India. This Diploma 
also specifically covers the provisions of the. 
Labour Welfare Officers Rules of State Gov- 
ernments enabling the candidates for the posts 
of Labour Welfare Officers." ^ _ 
It may not be a false statement to say that the 
studies prescribed by them would benefit the stu- 
dents. But it is surely incorrect to suggest that 
diplomas issued by them would in any manner 
benefit the students in securing jobs or benefiting 
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them in their service. We have already taken 
notice of the existence of the All India Counsil for 
Technica] Education and the role which the Tech- 
nical Education Council has to play and found 
that it is teethless. Yet, it may not be out of place 
to add that the Technical Education Council has 
been empowered to lay down norms and standards 
for courses, curricula physical and instructional 
facilities, staff pattern, staff qualifications, quality 
instructions, assessment and examinations and to 
grant approval for starting new technical institu- 
tions and for introduction of new courses or pro- 


grammes in consultation with the agencies con- ' 


cerned. It is conceded before us that neither the 
Plaintiff Institute nor the Defendant Institute have 
the approval of the Technical Education Council 
for starting their institutions and for courses or 
programmes of studies introduced by them. They 
have thus chosen to act against the prohibitions 
under the Emblems and Names (Prevention of 
Improper Use) Act, 1950 as well as the All India 
Council for Technical Education Act, 1987. 


31. To say the least thus the appellant and the . 


respondent have acted against the specific prohi- 
bition under the Monopolies and Restrictive Trade 
Practices Act inasmuch as they have been indulg- 
ing in unfair trade practice within the meaning of 
Sec.26A (1) (ii) (vi) of the Act. They have in this 
process acted against the public interest particu- 
larly the interest of students, who after receiving 
diplomas, may find that the diplomas were not of 
much use. They have, if not committed fraud or 
cheating punishable under the Indian Penal Code, 
undoubtedly perpetrated a fraud within the lan- 
guage employed in Sec.23 of the Indian Contract 
Act in as much as they have made representation 
in their syllabus to the students inviting them to 
pay the demanded fee for studies: and finally 
receiving diplomas in Human Resources Devel- 
opment. In this connection, their representation 
to the students is against the public policy 
reflected in the AII India Council for Technical 
Edücation Act, 1987 and the Emblems and Names 
(Prevention of Improper Use) Act, 1950. They 
have thus out-stepped the limitation of their fun- 


damental right under Art.19(g) pf the Constitu- , 


tion of India. 

32. We do not propose to detain ourselves for 
finding out our jurisdiction as in L.P.A.No.123 of 
1990 Vidya Charan Shukla v. Government of Tamil 
Nadu Olympic Association by General Secretary 
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and Others, (judgment dated 2.1.1991) Full Bench 
of this Court has already pronounced that if any 
source of power of this Court is not traceable in 
one or the other provision of the law of the land; 
it can always be traced in Sec.151 of the Code of 
Civil Procedure and in Arts.215 and 225 of the 
Constitution of India read with Sec.4 of the Code 
of CivilProcedure. This Court's power and special 
jurisdiction thus is the same as that of the King S 
Bench or Queen's Bench of England and it is 
inherent in its constitution that itshall make such 
orders which shall be promoting the ends of jus- 
tice. We are conscious that we heard an appeal 
against an order of injunction. We are also con- 
scious that in that sense, our jurisdiction is lim- 
ited, but then as we have observed earlier, by |. 
affirming the impugned order granting injunc- 
tion, we shall allow the plaintiff to continue their 
offensiveactivity and by settingaside theorder, we 
shall permit both the plaintiff and the defendant 


“to continue with their offensive activities, that no 


Court of law can afford to do. If there is any duty 
assigned to a Court, it is to undo every wrong and 
ensure that only lawful activities are allowed. 

33. We, for the said reason, have no hesitation in 
restraining both the plaintiff and the defendant 
fróm : 

(1) issuing diploma in Human Resouces Devel- 
opment: 

(2) admitting the students on the basis of their 
respective representations in the syllabus and 
continuing their activities in the form and manner 
in which they have conducted their activities until 
now-until their curricula is approved by the coun- 
cil uner the All Indian Council for Technical 
Education Act, 1987 and so long itis offending the 
prohibition under the Monopolies and Respric- 
tive Trade Practices Act and Sec.23 of the Indian 
Contract Act. 

34. We should have disposed of the Appeal with 
the directions as above, but for our concern that 
such parties do indulge in such activities because ~ 
appropriate authorities in the State Government, 
the University of Madras, the Central Govern- 
ment and the Council of Technical Education 
constituted under the Act 52 of 1987, have not 
acted as expected from them. It is high time that 
they rise to the occasion and take immediate steps, 
check the establishment and growth of such insti- 
tutions. Mushroom growth of Engineering, Medi- 
cal Pharmaceutical, Teachers Training institutions, 
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etc, prompted several Governments to make laws 
to prohibit establishment of such institutes and 
ensure that only genuine institutions were recog- 


‘ ,nised by the Universities and/or Boards or Gov- 
~ ` ermments. It appears that the plaintiff and the 
defendant found that there was no special law. 


prohibiting the establishment of such institutions 
as theirs and thus indulged in unfair trade practice 
and acted against public policy. We do not think 
and cannot think that the Government of Tamil 
Nadu is not concerned with the establishment and 
growth of such institutions and that if informa- 
tions are received in right quarters, it shall not 
promptly act to forbid any such unfair trade prac- 


tice in the cause ofeducation. Similarly, we believe ' 


that the Central Government shall-not ignore 
existence of such institutions and take necessary 
action to stop establishment and growth of insti- 
tutions of this kind. If laws have to be made, they 
have to be made now. To-day, such institutions 
may be few. To-morrow, their number will be 
large. To-day only a few are exploited. To-mor- 
row, a large section of our people shall be sub- 
jected to exploitation by such institutions. We for 
the said reason propose to recommend for appro- 
priate legislation if that be necessary and accord- 
ingly recommend to the Central Government and 
the State Government of Tamil Nadu to takesteps 
for appropriate legislation on this subject: 
35. The Commission under the Monopolies and 
Restrictive Trade Practices Act, we found, has 
taken notice of the institutions that were granting 
- diplomas like the plaintiff and issued necessary 
directions prohibiting them from indulging in ‘such 


practices and for mending their ways. The two ` 


Institutes (the plaintiff/respondentand the defen- 
dant/appellant) aré in our opinion such that they 
should not have escaped the scrutiny of the Com- 
mission. They however appear to have escaped 
until now. The Commission shall only perform its 
duties by taking appropriate action and ensure 
that they do not indulge in the practice leading to 
the diploma in Human Resource Development. 
36. As aresult of our conclusion above, we dispose 
of the appeal on the following terms: - 

“(1) The plaintiff/respondent as well as the 

defendant/appellant are restrained from 

admitting students on the basis of the prospec- 


tus syllabus issued by them and awarding ~ 


diplomas to them-in-short, restrained: from 
indulging in the activities on the basis of their 
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respective prospectus and syllabus; 
(2) The Commission under the Monopolies 
and Restrictive Trade Practices Act, 1969, we 
observe, should forthwith take cognizance of 
the activities of the plaintiff/respondent and 
the defendant/appellant and proceed in accor- 
dance with law to ensure that they do not 
indulge in such activities in future. - 
(3) The State Government of Tamil Nadu and 
the Central Government, we observe, may take 
up the issue at the appropriate level and if 
necessary maek laws to prohibit establishment 
ofsuch institutions unless they conform to the 
rules and regulations made in this behalf by the 
- competent authority.” 
37. Before we part with our judgment, we record | 
our appreciation to the assistance given to us by 
Mr.Habibullah Badsha, Senior Advocate and 
Mr.N.A.K.Sarma, who assisted the Court as Amicus 
Curiae and Mr.U.N.R.Rao, learned Senior Advo- 
cate for the appellant and Mr.T. Chengalvarayan, 
learned Senior Counsel for the respondent, who 
have given to us such assistance and co-operation 
without which we would not have been able to do 
full justice in the case. We record our indebted- 
ness tó them. 
38. A further fact, however, which has arisen on 
theconclusion ofourjudgmentin the Courtis that 
the parties have expressed that they would with- 
draw from such activities which are offensive if a 
reasonable time is granted to them. While we do 
not propose for the said reason to modify our 
order, weare inclined to fixa time limitand permit 
the plaintiff and the defendant to withdraw from 
such activities within such time stipulated so that 
if actionis are taken by the Commission under the 
Monopolies and Restrictive Trade Practices Act 
and/or any other competent authority, their insti- 
tutions can say that they have withdrawn from 
such offensive activities. A period of one month 
for the said purpose in our view will be more than 


- enough. Both the plaintiff and the defendant thus 


can withdraw from such activities and accordingly 
issue necessary Statement to the public through 


_ the press and other methods as they had adopted 


for inviting applications and publishing their syl- 
labusand prospectus. Ifthey doso, we observe, the . 
Commission under the Monopolies and Restric- 
tive Trade Practices Act, in course of any action, 
may take a lenient view and may not recommend 
Accordingly in case they- 


x 
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withdraw.from the activities as above, the State 
Government/Central Government may, take a 
lenient view and exonerate them. 

39. It is a fit case, in our opinion, in which, we 
should direct that the parties, will bear their own 
costs and each party will deposita sum of Rs.2,500 
„in Court within a period of two weeks from to-day. — 
The amount so deposited shall be paid equally to | 
the two Senior Counsels, namely Mr.Habibullah 
Badsha and Mr.N:A.K.Sarma by the Court forth- 
with. - 


B.S. Appeal disposed of. 


€ 


RAS. 


Present:- Bellie, J. 


A.No.353 of 1981 and A.A.O.No.448 of 1984 - `; 
. then‘ the section must be construed in a manner 
. which will be in harmony with the settled prin- 
- ciples of law and equity. Sec. 2(4)(ii)(a) states that 
: atenant issaid to include a persón who continues 


19th February, 1992. 
area Automobiles Private Lid. „Appellant A 


Tirunckeli Sivakasi Hindu Nadar Pothu  Abhiviruthi 
Sangam ...Respondent. . 


(A) Transfer of Property Act (IV of 1882 ) Sec.111(g), i 


- Notice under -When necessary - Lease Otherwise 


. determined - Notice, if necessary. 


\ 


A notice under Sec.111(g) of the Transfer of Prop- 
erty Act is required only when the tenancy is 
subsisting. This is because, it cannot be disputed 
that a tenancy can be determined by issuing a 
notice in accordance with Sec.106 read with 
Sec.111(g) of tbe Transfer of Property Act. A 
careful reading of Sec.111(g) would suggest thata 


separate notice under that section is necessary ` 


only if the lease had not been otherwise termi- 
nated. | M[Para 35] 
(B) Tamil Nadu City Tenants’ Protection Act (HI of 
1922) - Absence of provision in, similar to oneunder 


Rent Control Act enabling landlord to evict tenant ` 


on basis of denial of title - No bar to landlord seeking 
eviction on that ground - No need for a separate 
provision. 

Once the tenant suffers forfeiture, he loses the 


character of tenant and consequently the rights/ 
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Pa THE HIGHCOURTOFJUDICATURE AT ` 


manati" 


185 


protection afforded under the Act will çease to 
have any application and therefore, there is no 
need to provide a separate section under the Act 
to enable the landlord to evict the tenant on the 
basis of denial of title. ^ [Para 36] 
(C) Tamil Nadu City Tenants’ Protection Act (III of 
1922), Sec.2(4)(ii)(a) - Person who continues in 
possession of the land after the termination of the 
tenancy agreement - Tenant continuing in posses- 


_sion of land denying title of landlord and claiming 


title in himself since landlord had agreed to'sell the 
land to the tenant, if such person - If entitled i to the 
benefits. under Act.: - . 
Sec.2 of the City Tenants' Protection Act while 
giving definitions to certain words appearing in 
the statute, expressly states that the definition as 
given in Sec.2 will apply unless there is anything 
repugnant in the subject or context. Therefore, if 
the context requires to read the word ‘tenant’ in a 
different manner there is nothing wrong in doing 
so. It cannot be disputed that, if in the context it 
will be repugnant to hold that a particular person 
isa ‘tenant’ as defined in Sec.2(4) Gi)(a) ofthe Act 


in possession of the land after the determination 
ofthe tenancy agreement. Obviously, it can apply 
only to cases of determination of the tenancy 
agreement otherwise. than by forfeiture. Under 
Sec.111(g) of the Transfer of Property Act the 
tenancy is forfeited. Sec.111 of the Transfer of ` 
Property Act deals with various modes of determi- 
nation of lease. So far as'the Transfer of Property 
Act is concerned, it makes no difference whether 
a lease is determined under one sub-clause Or 
other. But for purposes of the City Tenants"Pro- 
tection Act which is a special statute intended to 
confér benefits on tenants who are continuing in 
possession in the hope of being able to do so till 


- they pay a fair rent to. the landlord, a case of 
- forfeiture of tenancy will be on entirely a different 


plane. It will be absurd to contemplate that aman 
who is deprived of his tenancy by reason of forfei- 
ture because of his denial of title, will be entitled 
to claim that he is retaining the character of a 
tenant for the purpose of the said Act. Basically, 
such an interpretation will be against all notions 
of justice and equity. The. Act never intended to 
confer benefits on such persons who having 
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entered a land undera tenancy choose to deny the - 


same or set up independent title. Therefore, it is 
clear that when the section uses the expression’ a 
personis liable to pay rent in respect of such land 
under a tenancy agreement express or implied 
including one who continues, in possession of the 
land after the determination of the tenancy, he is 
not entitled to any right unless there is a holding 
‘ over under 116 of the Act. In order that Sec.116 
applies, the lessor should accept the rent or other- 
wise assent to the lessee continuing in possession. 
Theremay beseveral cases in which the lessor may 
not be willing to accept rent or assent to the 
lessee’s continuing in possession though the les- 
see may bê willing to pay the rent and will be 
anxious to continue as a tenant and be in posses- 
sion. It is only to benefit of such persons who are 
desirous of continuing the relationship of land- 


lord and tenant, the section includes 'the persons : 


whocontinuein possession afterdetermination of 
the tenancy agreement"....in the definition of ‘tenant’. 
‘Ifa person claims.that he has got an agreement for 
sale in his favour and his possession is under the 
agreement and he is not liablé to pay rent'as a 
tenant, he cannot claim that he is a tenant under 
Sec.2(4) of the City Tenants’ Protection Act. 
É ' [Para 37] 
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‘Naidu v. Sri Gangadeswarar Temple, ü 946)2 M.L.J. 


285: 59 L.W. 579. 

Appeal against the decree of the District Court, 
Tirunelveli dated 30.8.1980 in O.S.No.101 of 1979 
etc. 

O.V.Baluswami for  M/s.V.C. Balnicwánis. 
E.Padmanabhan and S.C.Palanisamy, for Appel- 


‘lant. 


T.R.Mani, Senior Counsel, for M/s-K.S. Baburaj 
and S.Elamurugan, for Respondent. 
The Court delivered the following 


_ JUDGMENT-- The appeal and the AAO as 


s 


(D) Tamil Nadu City Tenants "Protection Act (Ili of | 


1922), Sec.9 - Tenant claiming reliefunder - Denying 
title of landlord - Failing tó substantiate his claim - 
If can be granted alternatively a lesser claim of 
benefits under Act. 
The court is unable to share the view of Bellie,J, 
that a tenant who has denied the. title of landlord 
and ultimately failed to substantiate his claim can 
be given alternatively a lesser claim of the benefits 
provided under the Act. For, once by reason of 

- forfeiture, the relationship of landlord and tenant 
is severed, the question of providing benefits under 
the Act cannot arise. - l [Para 37] 
Cases referred to: i 

"R.Govindaswami v. Bhoopalan, (1977)2 M.L.J. 
206; Bhargavakula Nainargal Sangam, Thiruvan- 
namalai v. Arunachala Udayar, (1990)1 L.W. 46; 
Damadilal v. Parashram, A.I.R. 1976 S.C. 2229; 
Veeraswami Naicker v. Alamelu Ammal, (1965)2 
M.L.J. 188; Boologanathan v. Govindarajan, (1979)2 
‘M.L.J. 47; Saidapet Handloom Cloth Producers 
and Sellers Association v. DArumugha Nadar, 1985 
T.L.N.J. 207; Nachimuthu Mudaliar v. Ponnusamy, 
(1980)1 M.L.J. 529-93 L.W. 814; Madhava Rao 


the defendant in the suit O.S.No.101 of 1979 against 
whom the suit for recovery of arrears of rent and 
damages, and for possession of the propert¥ 426 
been decreed, dismissing his application LA.No. 
of 1979 under Sec.9 of the Tamil Nadu City Te 

ants' Protection Act. m 
2. It is not in dispute that the plaintiff is the owne, 
of the property and the defendant is a tenant- 
therein. On theallegation that there was arrears of 
rent from 1.12.1974 to 30.8.1977 amounting to 
Rs.8,800and has caused damage to the property to’ 
the value of Rs.3,000 and the defendant is liable to 
pay that amount, and the tenancy has been termi- 
nated, and thé plaintiff wants the defendant to be 
evicted, and that the defendant has setup title 
against the plaintiff, the suit has been filed. ' 
3. The defendant company contended that there 
was an oral agreement to sell the property to it by 
the plaintiff for a sum of Rs.75,000 in respect ‘of 
which it paidan advance of Rs.5,000, and after this 


_agreement there is no relationship of landlord and 


tenant between the parties and therefore it did not - 
pay the rent, and hence the plaintiff is not entitled 
to evict it. It would further submit that it never set 
up hostile title in respect of the suit property 
against the plaintiff. Then the defendant submit- 
ted to a decree for arrears of rent of Rs.8,800 and 
prayed that a decree may be passed for this amount 
and in respect of other Claims by the plaintiff the 
suit may be: dismissed, Then the defendant filed an 
application ILA.No.996 of 1979 under Sec.9 Of the 
Tamil Nadu City Tenants’ Protection Act for 
direction to the plaintiff to sell the land to it fora 
price to be fixed by the court. Í 

4. The trial Court on the trial of the various issues 
framed held that apart from the arrears of rent of 
Rs.8,800 admitted to pay damages to the value of 


. Rs.3,000 and held that the City Tenants’ Protec- 


tion Act has not been extended to Palayamkottai 


"m 


Municipality wherein the suit property is situate 
in so far as the non-residential buildings are con- 
cerned and therefore the suit property being a 
non-residential building the tenant is not entitled 
to thebenefits under the City Tenants' Protection 
Act. On these findings the trial court decreed the 
suit as prayed for and dismissed the petition filed 
-under Sec.9 of the City Tenants' Protection Act. 

5.In theappeal, Mr.O,V.Balusamy, learned coun- 
gel for the appellant-defendant contends that the 
rial court is in error in holding that the Tamil 
adu City Tenants' Protection Act has not been 
ended to the non-residential buildings in 
yamkottai and on this finding dismissing the 
peres on under Sec.9 of the Act and decreeing the 
suit for evictior since there is a Notification making 
the Tamil Nadu City Tenants’ Protection Act 
applicable to non-residential buildings also to_ 
Palayemkottai. In this connection he points out 
G.O.Ms.No.1285, Revenue, dated 31.5.1975 
mentioned at page 144 of the Book entitled Tamil 
Nadu City Tenants’ Protection Act, by V.N.Krishna 
Murthy, It is also mentioned therein that the said 
G.O. has been published in the Tamil Nadu Gov- 
ernment Gazette Part II, Sec.IV, dated, 25.6.1975 
at pages 302 and 303. From a reading of this 
government order it is clear that the City Tenants’ 
Protection Act which had already been extended 
in respect of residential buildings in Palayamkot- 
tai has been extended to non-residential buildings 
also. Therefore the suit premises comes within the 
Act and hence as a tenant the defendant will be 
entitled to the benefits under the Act. = 
6. However, Mr.T.R.Mani, learned counsel for the 







respondent-landlord argued that thereis no proof - 


that the said Notification has been laid before the 
Legislative Assembly as.required under Sec.1(6) 
ofthe Act. But that requirement relates to Notifi- 
cations issued under Sec.1(2) or 1(4), that this 
Notification has been issued under Sec.2(1)(i) 
and therefore there is absolutely no substance in 
this contention. V.Ramaswamy, J. has also stated 
so in R.Govindaswami v. Bhoopalan and others, 
(1977)2 M.L.J. 206, when the same point was 
argued. 


7. It is then argued on behalf of the respondent- ` 


landlord that the defendant has denied the title of 
the landlord by contending that there is an agree- 
ment.to sell the suit property and the landlord has 
received an advance of Rs.5,000 and therefore the 
defendant cannot contend that as a tenant it is 
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entitled to the benefits of the Tamil Nadu City ' 
Tenants’ Protection Act. But it is nowhere stated: 
in the Act that merely because a tenant raises any 
such contention, even if he is really a tenant, he 


, will not be entitled to the benefits of the Act. 


8. However, Mr.T.R.Mani, in'support of his con- 
tention would rely on a recent Division Bench 
decision of this Court in Bhargavakula Nainargal 
Sangam, Thiruvannamalai v. Arunachala Udayar 
and others, (1990)1 L.W. 46, wherein it is held that 
a tenant who denies the title of the landlord is not 
entitled to the benefits of the City Tenants' Pro- 
tection.Act. This judgment was rendered on a 
reference made by Ratnavel Pandian, J. (as he 
then was) because of some conflicting decisions 
according to him on the point. The learned Judge 
found that there were two Division Bench deci- 
sions and a single judge decision holding the view 
thata tenant who denies thetitle ofthe landlord is 
notentitled to the benefits ofthe Tamil Nadu City 
Tenants' Protection Act while one single judge 
(V.Ramaswami, J.) relying on a Supreme Court 
decision in Damadilal v: Parashram, A.I.R. 1976 
S.C. 2229, holding the opposite view which was 
followed by another single judge (Ratnam, J.) and- 
therefore according to the learned judge it was 
better the matter was decided by a larger bench. 
But the matter was not referred to a Full Bench, 
but observing that the point has already been 
decided by two Division Benches, the reference 
also has been decided by another Division Bench 
consistingofSathiadev, and Sivasubramaniam, JJ. 
9. This Division Bench, to arrive at its conclusion, 
mainly relied on an earlier Division Bench deci- 
sion in Veeraswami Naicker and another v. Alamelu 


` Ammatand others, (1965)2 M.L.J. 188, consisting 


of K Veeraswamy, J. as he then was and P.Kunhamed 
Kutti, J. In that case it was argued on behalf of the 
tenant that even if there was. deiermination of 
tenancy by forfeiture on account of tenant's denial 
of landlord's title claiming to be he is the owner, 
still he comes within the category of ‘tenant’ in 


. Sec. 2(4) of the Act ie., a tenant continuing in 


possession of the land after the determination of 
the tenancy. But this argument was rejected stat- 
ing that theré is noroom fora person who contin- 
ucs to be in possession after the termination of 
tenancy and who claims that he continues to be in 
possession as an owner of the property, to claim 
benefits under the provisions of the Act. It is 
further stated that, : 
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“clearly the Act is not intended to protectsuch 
owners, for there is no need for it.” 


10. In the present case, in the written statement, 


the defendant has simply stated that there.was an 
oral agreement to sell the property to him and an 
advance amount had been paid and therefore there 
was no relationship of landlord and tenant and 
therefore he did not pay the rent. The question is 


whether this amounts to denial of title and there- , 
foreamounts to forfeiture under Sec.111(g) ofthe . 


Transfer of Property Act. In the written statement 
-itself the defendant has stated that he never set up 
any hostile title in respect of the suit property 


against the plaintiff, which means he never denied * 


the landlord’s title. d 

11. Further, even if it amounts to denial of title, 
. Sec.111(g) requires that the landlord must give 

notice of his intention to determine the lease. 

Only when such notice is given there will be deter- 

mination of tenancy. Such a notice does not 

appear to have been given in this case. Hence it 
cannot be said there was termination of lease. 

Hence, it is not a case of tenant continuing in 

. possession after determination of lease. ` 

12. Even if it is to be held that the tenancy stands 
terminated or determined by forfeiture due to 
denial of title, still the question arises whether he 
can be held to bea'tenant coming within the third 
category of ‘tenant’ defined in Sec.2(4) of the City 
Tenants’ Protection Act. It will be here conven- 
ient to reproduce the relevant portion of Sec.2(4). 

“2(4). ‘Tenant’ in relation to any land-- 

: (i) means a person liable to pay rent in respect 
of such.land under a tenancy agreement 
express or implied, and 
(ii)includes-- 

(a) any such person as is referred to in sub- 
clause (i) who continues in possession of the 
‘land after ne determination of the tenancy 
agreement... 

As seen above, the Division Bench in Veeraswami 
Naicker and another v. Alamelu Ammaland others, 
(1965)2 M.L.J. 188, appears to be of the view that 
when a tenant continues to be in possession after 
the determination of the tenancy and says that he 


is continuing in possession as owner of the prop- . 


erty, there is no room for himto seek protection 
under the provisions of the Act. But as far as our 
case is concerned, no doubt, the defendant tenant 
has stated in the-written statement that there was 
anagreement of sale and it is in possession under 


` 
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the agreement and therefore it did not pay rent. 
But then it admits the arrears of rent and submits 
to a decree for that arrears. In the petition filed 
under Sec.9 of the City Tenants’ Protection Actit 
has stated that the plaintiffis the landlord and it is 
a tenant as per the definition in the Act and 
therefore it is entitled to the benefits under the 
Act. This clearly shows that the defendant does 
not claim to be the owner. The suit itself has been 


“filed treating the defendant as a tenant. It js strange 


that in Veeraswami Naicker and another v. Alamel 








sentence extracted above from that judgment, 
appears, according to the Division Bench, o 
the.tenant denying the landlord's title claims 
he is the owner he really becomes the own 
there is no need to protect him. 

13. Even if the defendant says that it is the owner, 
in that case it has to be decided whether its claim 
is true. His word is not the last word, and simply 
because he claims to be the owner which is not 
Correct, the character as a tenant does not change 
into the character of an owner. If it is held to be 
true that he is owner then the defendant becomes 
entitled to the property and no question of seek- 
ing benefits under the provisions of the Act arises. 
If it is held otherwise, ie., he is only a tenant, it is 
but natural that in that case he would pray for the 
benefits under the provisions of the Act. Thus 
even if one claims title to the property in himself ` 
against the landlord it does not necessarily mean 
he cannot pray for the alternative or the lesser 
relief if that claim of his fails. As aforeseen. under 
Sec.2(4) a tenant is a person who is liable to pay 
rent. It is not in dispute that the defendant has 
been a tenant. If his claim that under an oral 
argument he is entitled to purchase the property 
and as per the terms of theagreement the landlord 
and tenant relationship has ceaséd, and if that 
contention is not sustainable, then it must be held 
that he continues to'bea tenant, and then if it isto 
be held that by virtue of his claiming that the 
landlord and tenant relationship has ceased the 
tenancy is determined, still he must be held to be 
a tenant coming under the third category of ‘ten- 
ant’ under Sec.2(4). Thus it would appear that the 


` ratio in Veeraswami Naicker and another v. Alamelu 


Ammal and others, (1965)2 M.L.J. 188, does not 
appear to be correct, and in any case that will not 
apply to the facts ofour.case. . ~., ; 

14. The next case-that found favour with ae 


x X 


I1] 
Division Bench in Bhargavakula Nainargal Sangam, 
Thiruvannamalai y. Arunachala Udayar, (1990)1 
L.W. 46, isthe one decided by Ramaprasada Rao, 
C.J. In Boologanathan v. Govindarajan and others, 


(1979)2 M.L.J. 47, in which the learned judge has. 


- followed the above referred to Division. Bench 
decision in Veeraswami Naicker and another v. 
Alamelu Ammal and others, (1965)2. M.L.J. 188, 
and on the reasoning given in that judgment and 
alsoreferringto the forfeitureclause inSec.111(g) 
of the Transfer of Property Act the learned jüdge 
héld that once there is a denial of the landlord's 
title the relationship of landlord and tenant gets 
automatically severed and the latter cannot take 
advantage of the statutory benefits under the City 


Tenants’ Protection Act. But as stated above;even: 


in the case of denial of title by the tenant there is 
no question of automatic termination of tenancy, 
and for that to amount forfeiture and severance of 
tenancy the landlord must give notice in writing of 
his intention to determine the lease, and even if 
there is determination under Sec.111(g) of the 
Transfer of Property Act the tenant who contin- 
ues in possession will still be a tenant under Sec2(0) 
of the City Tenants' Protection Act. 

15. Then the Division Bench has relied on a judg- 


mentofS.A.Kader, J. In Saidapet Handloom Cloth. 


Producers and Sellers Association Saidapet Madras 
'v. DArumuga Nadar, 1985 T.L.N.J. 207. There too 
the learned judge relied on. the Division Bench 
decision in Veeraswami Naicker and another v. 
Alamelu Animal and others, (1965)2 M.L.J. 188, 


and Boologanathan v. Govindarajan and others, . 


(1979)2 M.L.J. 47. On the principle of estoppel 
alsothelearned judge has held that thetenant who 
has denied the title of the landlord cannot claim 
benefits under the City Tenants' Protection Act. 
But the learned judge has not referred to any law 
under which such estoppel arises: ' 

16. While so, Ramaswami, J. in R.Govindaswamy 
v. Bhoopalan, (1977)2 M.L.J: 206, before whom 
also the decision: of the Division Bench in 
Veeraswami Naicker and another v. Alamelu Ammal 
and others, (1965)2 M.L.J. 188, was relied on, after 
referring to a decision of the Supreme Court in 
Damadilal v. Parashram, A.LR.. 1976 S.C. 2229, 
wherein it has been held that a statutory tenant 
upon the determination of tenancy depending 
upon the provisions of the Act under which the 


right ofestate or interest in the premises incontra- . 


distinction to ony a personal right is claimed and 
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if the provisions show that the tenant, even after 
the determination of tenancy is treated on par 
with those persons who have contractual tenancy 
in their favour, the right of the person in whose 
possession after the determination of tenancy is . 
thesame asa contractual tenant and that he could 
not be denied the right of protection under the 
Act,came to theconclusion that a tenant who is in 
possession after determination of tenancy by for- 
feiture on account of denial of title would be a 
tenant within the meaning of Sec.2(4) and there- 
fore he would be entitled to invoke the provisions 
of Sec.9 of the Act. This decision of Ramaswami, 
J. was followed by Ratnam, J. in Nachimuthu 
Mudaliar-v.. Ponnusamy, E M.L.J. 529: 93 
L.W. 814. 

17. Sec.18 of the City Tenants’ Protection Act 
provides that the Transfer of Property Act, 1882 
Shall to the extent necessary to give effect to the 
provisions of this Act be deemed to have been 
repealed or modified. Since Sec.111 of the Trans- 
fer of Property Act provides various modes of 
determination of tenancy, and the definition of 
tenant in Sec.2(4) includes a person who contin- 
ues in possession of.the land after the determina- 
tion of the tenancy agreement, and when there is 
no provision whatsoever in the City Tenants’ 
Protection Act itself as to how a tenancy is to be 
determined, it can be held that Sec.111 of the 
Transfer of Property Act shall: not be deemed to 


. have been repealed or modified. But the Division 


Bench in Bhargavakula Nainargal Sangam, 
Thiruvannamalai v. Arunachala Udayar, (1990)1 
L.W. 46, appears to say that in view of Sec.13 of the 
present Actit is not necessary to discuss about the 
provisions contained.in Sec.111(g) of the Transfer 
of Property Act. This means they do not seem to 
hold that by virtue of denial of title ofthe landlord 
by forfeiture the tenancy is determined. But they 
seem to say following the reasoning given in the 
earlier- Division Bench decision in Veeraswami 
Naicker and another v. Alamelu Ammal and others, 
(1965)2 M.L.J. 188, that once a tenantsets up title 


_in himself or third persons there is no scope for 
,him to claim benefits under the provisions of the 


Act. As I have already stated above this reasoning 


is fallacious and incorrect. If it may repeat, only 


because a tenant has denied the title of the land- 
lord or states that there is no landlord and tenant 
relationship between the parties because of an: 
agreement to sell, he does not cease to bea tenant 
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particularly when the definition of tenant under 
the Act includes also a person who continues to be 
in possession of the property after the determina- 
tion of the lease. As said above, a tenant may claim 
a right of absolute title to the property but if he 
could not prove that claim certainly his possession 
would be that of a tenant and as such he can claim 
benefits under the Act: It depends upon what the 
court will hold on the facts proved. 
18. Then the Division Bench in Bhargavakula 
Nainargal Sangam v. Thiruvannamalai v. Arun- 
achala Udayar, (1990)1 L.W. 46, referred to the 
object of the Act stated in the Bill and the pre- 
amble of the Act and also to the definition of 
‘tenant’ in Sec.2(4), and would state that from all 
these it would appear that the Act will not apply to 
a tenant who denies tenancy agreement. But with 
great respect I do not see anything in'them to 
arrive at such a conclusion. 
19. For all these reasons, I am of the view that as 
Ratnavel Pandian, J. himself has desired, the point 
in question Ze., whether a tenant who has denied 
the title of the landlord, or as in this case a tenant 
who has denied the relationship between the par- 
` ties as landlord and tenant since the landlord has 
_ agreed to sell the land to the tenant is entitled to 
the benefits under the City Tenants' Protection 
Act, is desirable to be decided by a larger Bench. 
Hence the appeal may be placed before My Lord 
the Chief Justice for appropriate orders. After this 
point is decided the appeal may be posted before 
me for final disposal. 
The judgment of the Court was delivered by 
Venkataswami, J.: These matters are posted 
before us ona reference by Bellie, J., for a decision 
by a larger Bench, on the following question: 
*Whether a tenant who has denied the title of 
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the landlord, or, as in this case, a tenant who ` 


has denied the relationship between the par- 
ties as landlord and tenant, since the landlord 
has agreed to sell the land to the tenant, is 
entitled to the benefits under the City Tenants' 
Protection Act?" 
21. Brieffacts that are necessary for the disposal of 
this reference alone are stated hereunder. 
22. The respondent herein filed O.S.No.101 of 
1979, on the file of the Court of Subordinate 


Judge, Tirunelveli, for recovery of arrears of rent, ` 


damages and for recovery of possession of the suit 


propeity, with future damages for useand occupa- - 


tion. It is averred in the plaint that in the earlier 
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suit filed, namely O.S.No.155 of 1972, for recovery 


of arrears of rent, the defendant (appellant herein) ` 


has taken a stand that he was not liable to pay any 
rent in view of an agreement for sale. The respon- 
dent has takena stand that the appellant has set up 
ahostile title in respect of thesuit.property against 
the plaintiff. Before filing the suit, a registered 
notice dated 17.4.1973, determining the tenancy 
of the defendant and calling upon him to vacate 
the schedule mentioned property and handover 
vacant possession to the plaintiff on 1.1.1974 was 
given. 

23. In the written statement, the appellant has 
stated that the written statement filed by him in 
O.S.No.155 of 1972 and 1 of 1975 be treatéd às 
part and parcel of the written statement filed in 
the present suit. In addition to that, the appellant 
has stated that the defendant paid Rs.5,000 as 
advance towards the said sale transaction. After 
the said sale transaction, there is no relationship 


oflandlord and tenant between the parties. Hence 


the defendant did not pay the rent. Copies of the 
earlier written statements filed by the appellant 
are made available before us in which the defen- 
dant has taken a stand as follows: 
“In the written statement in O.S.No.115 of 
1972, the appellant has stated there is no sub- 
sisting relationship of Jandlord and tenant as 
between the plaintiff and the defendant for 
reasons stated hereinbelow” 
Again, at the close of paragraph 10, it is stated as 
follows:- 
“The relationship of landlord and tenant as 
alreadystated, has ceased to exist from the date 
of agreement of sale.” 
24. In the written statement filed by the appellant 
in O.S.No.1 of 1975, the appellant has stated as 
follows: 


“There is no subsisting relationship of land- 


lord and tenantas between the plaintiffand the 
_ defendant for the reasons stated hereinbelow.” 
Again, in paragraph 9 the appellant has stated as 


follows: 


“The defendant submits that thesuitas framed 
is not maintainable, in law. There is no rela- 
‘tionship of landlord and tenant between the 
parties. The plaintiff is not also entitled to any 
damages for use and occupation of the plaint 
. Site since the defendant is not at all a tres- 
passer: The only remedy availab]e to the plain- 
tiff is to have the balance sale price from the 


A 
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defendant." 
25. Before the trial court, the defendant filed an 
„application under Sec.9 of the City Tenants’ Pro- 
tection Act. Thesuit was decreed by the trial court, 
including for possession: The trial court held that 
the provisions of the City Tenants’ Protection Act 
were not extended under that Act for non-residen- 
tial premises in Palayamkottai and, therefore, the 
defendant cannot claim the benefits under the 
Act. Consequently, the petition filed under Sec.9 
was also dismissed. Aggrieved by the dismissal of 
the petition filed under Sec.9 of the Act, the 
appellant has filed C.M.A.No.448 of 1984 and 
against the decree in favour of the~plaintiff, 
A.S.No.353 of 1981 has been filed. 
26. When these matters were posted before Bellie; 
J., and arguments were- addressed, the learned 
Judge ` was persuaded by the learned counsel for 
the appellant to refer the question mentioned 
above, for the decision of a larger bench. | 
27. The second part of the question referred to us, 
in our view, is also one form of denial oftitle of the 
landlord. 
28. We would like to state at the outset that'a 
reference on a similar question was made by Ratnavel 
Pandian, J., as he then wás, on an earlier occasion 
and even though the learned single judge sug- 
Bested the Reference toa larger Bench, the matter 
was referred toa Division Bench as there were two 
earlier Division Bench judgments on the same 
issue, and so, it was again posted before a.Division 
Bench, consisting "of Sathiadev and Sivas- 
‘ubramaniam, JJ. The judgment of the Division 
Bench in- Bhargavakula Nainargal Sangam, 


` _ Thiruvannamalai v. Arunachala Udayar, (1990)1 


L.W. 46. We may state that there are two more 
Division Bench judgments, namely, Madhava Rao 
Naidu v. Sri Garigadeswarar Temple, (1 946)2 M.L.J. 


285: 59 L.W. 579, and Veeraswami Naicker and _ 


another v. Alamelu Ammal ánd others, (1965)2 
M.L.J. 188, taking the same view as that of Bhar- 
gavakula Nainargal Sangam, Thiruvannamalai v. 
Arunachala Udayar, (1990)1 L.W. 46. Even so, 
Bellie, J., was of the view that in the-light of 
different views taken by two learned singlej judge 
in R. Govindaswami y. Bhoopalan, (1977)2 M.L.J. 
206 and Nachimuthu Mudaliar v. Ponnusami, 93 
L.W. 874: (1980)1 M.L.J. 529, the matter must 
again be referred to a larger Bench. 

29. We find that in the latest judgment of the 
Division Bench, namely, Bhargavakula Nainai rs 


` 


- 
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Sangam, Thiruvannamalai v. Arunachala Udayar, 
(1990)1 L.W. 46, the learned Judges, while agree- 
ingwith the earlier two Division Bench judgments 
reported in Madhava Rao Naidu v. Sri Gan- 
gadeswarar Temple, (1946)2 M.L.J. 285: 59 L.W. 
579 and Veeraswami Naicker and another v. Alamelu 
Ammal and others, (1965 )2M.L.J. 188, (both cited 
Supra), held that they are still good law and lay 
down the correct position’of law. Further, they 
held that the judgments of the learned single 
Judges, teported in R.Govindaswami v. Bhoopalan, . 
(1977)2 M.L J. 206 and (1980)1 M.L.J. 529, (both 
cited supra) are no longer good law. In the abovesaid 
récent Division Bench Judgment the learned Judges 


‘have dealt with the question of law, namely, ^whether 


atenant in respect ofa vacantsite, who denies title 
of the landlord, is entitled to the benefits of the 
Madras City Tenants” Protection Act," exhaus- 
tively. After carefully going through the recent ` 
Division Bench judgment, we are not able to per- 


'suade ourselves to take a different view. There- 


fore, we propose to set out the reasonings of the 
Division Bench judgment, with which we respect- 
fully concur and thereafter answer the points raised 
in the Order of reference and also at the time of 
arguments by the learned counsel before us. At 
the risk of repetition, we may mention that the 
recent Division Bench has referred to number of 
judgments of this Court and also the Supreme 
Court, to answer the question negatively, and we 
feel, we need not again refer to the earlier deci- 
sions taking the same view, nor any discussion is 
necessary to hold that ihe judgments of the learned 
single Judges, taking a different view, are no longer 
good law, as the Division Bench judgment is bind- 
ing on us. 
30.In Bhargavakula Nainargal Sangam, Thiruvan- 
namalai v. Arunachala Udayar, (1990)1 L.W. 46, 
the learned judges, after referring to the Objects 
and Reasons stated in the Bill which preceded the 
City Ténants' Protection Act, held as follows: 
“Therefore, it is apparent that the legislature 
to cohfer certain benefits on the tenants who 
are put in such helpless condition, Sec.9 of the 
Act provides for compulsorysale by a landlord 
of.land in the possession of'the tenant from 
. whichthe tenantissought to beejected inasuit 
filed for eviction. Therefore, we have to find 
. Out who is entitled to get benefit under Sec.9 of 
the Act. Sec.9 of the Act, categorically s states 
. thatthe'tenant'as defined i in the Actis entitled 
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to the benefits conferred under thesaid provi- 
sions. Therefore we have to find out what the 
‘term ‘tenant’ means in the context of the pro- 
visions contained in this Act. Tenant in rela- 
tion to any land means (i) a person liable to pay 


rent in respect of such land under a tenancy ', 
agreementexpress orimplied, and (ii) includes, 


any such person as is referred to in sub-clause 
(i) who continues in possession of the land 
after termination of the tenancy agreement. 
Therefore, the definition clause of tenant 
postulates three classes of persons as tenarits. 
The first class comprises what may be regarded 
as direct tenants, i.e., tenants of land liable to 
pay rent. The second class, refers to a person 
deriving title from the tenant of the first class 
and the third one coritemplates a person who 
continues in possession notwithstanding the 
“fact that there has been reading of the abovesaid 
definition makes it amply clear that a person 
- before claiming the benefits of the Act as a 
tenant of any land must fulfil two require- 
ments: Firstly, he must bea person liable to pay 
rent in respect of the said land, and 
Secondly, such a liability should be under a 
tenancy agreement express or implied. i 
“It is only the tenant who answers: these 
requirements would be entitled to the benefits 
of the Act even though. he continues to'be in 
possession of the land after the determination 
of the tenancy agreement. Though the defini- 
tion found in Sec.2(4) of the Act is an inclusive 
definition counched in wide language, a com- 


bined reading of the sub-clauses (1) and (2) of - 
the Sections makes it clear that only the person . 


liable to pay rent which determines the ques- 
tion whether a person is tenant or not. It is no 
doubt true that the liability to pay rent may 
arise either under an express tenancy agree- 
ment or under an implied one. But in any case 
liability to pay the rent must be made out and 
agreed to between the parties. [tis unnecessary 
to say that express tenancy agreement will 
cover cases during the currency of the tenancy 
agreement and on the other hand implied 
.tenancy agreement will arise in cases subse- 
quent to the determination of the lease, To put 
it in other words, it will apply to a case where 
there was relationship of landlord-and tenant 
upto the point of determination of tenancy. It 
is only in such cases, the statute comes to the 
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. rescue of such tenant and confers on him the 


benéfits of the Act. At no stretch of imagina- 
tion, it will apply to a case where the tenant 
denies the very agreement itself and claims 
title in himself. 

This question came to be decided bya Division 
Bench of this Court in Madhava Rao Naidu v. 
Sri Gangadeeswarar Temple, (1946)2 M.L.J. 
285: 59 L.W. 579, wherein it was held that the 
Act defines a tenant as meaning a tenant of 
land liable to pay rent on it, every other person 
deriving title from him, and includes persons 
who continue in possession after the termina- 
tion of tenancy and that it is impossible to 
accept the argument that a person who claims 
under a person whose tenancy has been deter- 
mined is a tenànt and is entitled to further 
notice. In that case, the original tenant denied 


‘the landlord’s ‘title and therefore he was 


entitled to terminate his tenancy which was ` 
doneon notice given to the tenant. The appel- 
lant's purchase of theright, title andinterestof ' 
the original tenant took place two years later. 
Therefore, it was held that if Ponnuswami had 
in law any right in the land it would have been 
passed to the appellant but clearly he had 
none. It was in that Context the above decision 
came to be rendered. When a similar question 
arose before Kailasam, J. (as he then was) the 
said Bench decision was relied on by one ofthe 
parties. But the learned judge felt that the 
question involved in the case before him 
required to bé-considered by a Bench and 
therefore, the matter was referred to a Bench. 
On reference, Veeraswami, J. (as he then was) 
and Kunhamed Kutti, J. constituting the Bench 
held in Veeraswami Naicker v. Alamelu 
Ammal, (1965)2 M.L.J. 188, as follows: 

“Quite apart from this decision, we are of the . 
view that the lower appellate court took the 
right view of the scope of Sec.2(4), as it stood 
before the amendment in 1960. It is true that 
the third clause in the definition comprehends 
persons continuing in possession, though the 
tenancy has come to an end, for. A tenancy may 
come to an end for a number of reasons as for 
instance denial of landlord’s title. Such a 
denial under the ordinary law of transfer of 
property brings about forfeiture. The argu- 
ment for the appellant before us is that even 
such a Case will be within the actual words of 


Pandian Automobiles P. Ltd. v. Tirunelveli Sivakasi Hindu Nadar Pothu ` 193 
Ij Abhiviruthi Sangam (Bellie, J.) i 


the third category inthe definition. But there is 
a fallacy in the argument. When a person, who 
continues, to be in possession after termina- 
tion of tenancy, claims that he does so, as he is 
entitled to the property, as his own, it is obvi- 
ous that there is hardly any room for such an 
. Owner to seek protection of his possession 
under the provisions of the Act. Clearly the 
Actis not intended to protect such owners, for 
there is no need for it. We are of the view that 
| such a case will not fall within the third cate- 
gory of persons entitled to protection under 
the Act. On that view, the second appeal fails 
and is dismissed with costs.” 
Ramaprasada- Rao, C.J., in Boologanathan v. 
Govindarajan, (1979)2 M.L.J. 47, following the 
. Division Bench decision in Veeraswami Naicker v. 
: Alamelu Ammal, (1965)2 M.L.J. 188, held as fol- 
lows: 
“If once a tenant openly. denies the title of 
lessor or pleads jus tertii then it automatically 
follows that he would not be considered as a 
tenant for any purpose whatsoever, as under 
Sec.111(g) of the Transfer of Property Act by 
such open denial of title or by pleading jus turtii 
there is a forfeiture of the tenancy and the 
relationship of landlord and tenant is snapped 
thereby. The fact that he remains in possession 
of the premises and pays, what according to 
him, is rentor is prepared or willing to paysuch 
rent, could only, in the circumstances, be under- 
stood as money paid towards damages for use 
and occupation. Jurdicial possession, there- 
fore, is the essence for the creation of the rela- 
tionship of landlord and tenant. Once there is 
a Snapping of the relationship by a voluntary 
Act of omission or commission on the part of 
the person in occupation as tenant then, he 
cannot inconsistently claim such a legal status 
under any provision of law.” 
The learned judge answered the question 
whether the subsequent payment of rent would 
alter the situation. He has held that such a 
gesture on the part of the tenant would create 
the legal’ relationship of landlord and tenant as 
between the parties would be nothing but begging 
the question for the simple reason that a per- 
son Cannot approbate and reprobate. It was 
also further held that once, there is such a 
denial of title, any relationship of landlord and 
tenant is automatically severed because of the 
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presumption which arises under Sec. 111(9 of 
the Transfer of Property Act which forfeits the 
lease by reason of such denial of title. 

XXX XXX XXX 


: While considering the present controversy, it 


is relevant to take note of the language used i in 
Sec.2(4) of the Act. After having stated if sub- 
clause (i) of the Act that the’ term ‘tenant’ 

means a person liable to pay rent in respect of 
such land under a tenancy agreement express 
or implied, the Act says that the said term 
includes in sub-clause (a) any person as is 
referred to in sub-clause (i) who continues in 
possession of the land after the determination 
of the tenancy agreement (Emphasis Supplied). 
The language of sub-clause (ii)(a) makes it 
amply clear that thé benefit-conferred under 
this provision is restricted to a tenant who ` 
continues in possession of the land after the 
determination of the tenancy agreement and 


"not to any other tenant who denies the very 


agreement of tenancy itself. A combined read- 


` ing of these two clauses would make it amply 


clear that a person who does not claim that . 
there was an agreement of tenancy at the rele- 


‘vant point of time is not entitled to claim any 


benefit under this provision. 

XXX XXX XXX - 

The judgment of Ramaswami, J. (as he then 
was) and other learned Judges who took a 
similar view proceeded on the basis that the 
provision contained iñ Sec.111 of the Transfér 


: of Property Act would’ be attracted, where 


under the circumstances underwhich the lease ~ 
can bedetermined aresét out. They wereof the 
view that the-denial of title is only one of the 
modes of determining a lease of immovable 
property and if there was a forfeiture by denial - 
of title, the person in possession after such 
determination would also be a tenant within 
the meaning of Sec.2(4) of the Act and there- 
fore such a tenant would be entitled to all the 
rights, as ifhe was a contractual tenant himself, 
as the definition of tenant in Sec.2(4) of the 


: Actalsoincludesa person, whocontinues to be 


in possession of the land after the determina- 
tion of the tenancy agreement. Their view was 


: mainly based on the decision Of the Supreme 


Court referred to above, where under the 
Supreme Court considered the position of a 
statutory tenant and his right to property. In 


194 . . . The Madras Law Journal Reports t [1992 


that case distinction was sought to be made only to thestatutory tenants whose possession 
between the rights ofa contractual tenant and - is protected under the provisions ofa statute. 
the rights of the tenant whose contractual tenancy We are unable to find any provision in the Act 
was determined but who is protected against to consider the tenant who has denied the title 
eviction by thestatute. As already pointed, the as a statutory tenant.: We have come to the 
Supreme Court procéeded on the basis that conclusion from the preamble and the defini- 
every tenancy.has its origin-in contract. It is tion of "tenent" found in the Act that the 
significant to note that the definition of “ten- benefit is intended to be given only to certain 
< ant" refers to a person continuing in posses- class of tenants who claim right under-a ten- ` 
sionafter thedetermination ofhistenancyand ^ . ancy agreement and not to the persons who 
under the Act such a person is treated as a^ ` claimtto be owners or set up title on others, In 
statutory tenant and he ïs protected from evic-. ' this connection, it is unnecessary to enter into 
tion. At this stage, we can have a look at the . discussion about the provisions contained in 
Tami! Nadu Buildings (Lease and Rent Con- ., Sec:111(g) of the Transfer of Property Act. 
trol) Act. There the definition of ‘tenant’ is a . . Sec.13 of the present Act in question speaks in 
person by whom or whose account rent is- ': "clear terms that the Transfer of Property Act, ` 
payable for a building and includes the surviv- -  , shall.to the extent necessary to give effect to 
ing spouses etc. It also includes a person con-;  : the provisions of this Act, be deemed to have 
tinuing in possession after the determination” ~ been repeáled or modified. Therefore, there is 
of the tenancy in his favour but it does not.- ` -no difficulty in construing the word tenant 
` include a sub-tenant and certain other catego: . Ie ; Without reference to the provisions Of the 

. ries of tenant. Sec.10(2)(vii) of the said Act.” < Transfer of Property Act. It is worthwhile 
States that a landlord can seek for eviction of *'' remembering that such Acts are intended to 
his tenant, who has denied the title of the.: v meet the broad needs of the Society and the 
landlord or claima right of permanent tenancy - f scope Of such Acts cannot be extended beyond 
and that such denial or claim was not bona fide... - -." the object. Even otherwise, it is highly inequi- R 
Therefore under that Act ifthe denial oftitleis ''. L -table to thrust the rights of tenancy ona person 
not bona fide, the tenant can be straightaway’... who does not want to claim to be a tenant and 
evicted and on the other hand, if the denialof ^ :.: ‘such a course would be revolting to the canons 
title is bona fide; then the Rent: Contioller - f . ofjustice’ and fair play. As Kader, J., has rightly 

' cannot have jurisdiction and only a regular suit ^ „pointed out in the decision referred to above, 

` for eviction can be filed under ordinary | law.. = :.sucha person would be estopped from claim- 

Therefore, we find that-protection is not given j . ing.any rights under the Act. There is one 
‘to the tenant who denies the title of the land- > . another aspect which was not brought out at 
lord. Now, let us recapitulate the preamble of the time’ ‘of argument by the léarned counsel 
the Act above referred to. The Act in question .. _ appearing for both parties in these cases. On a 
is intended to give protection against the evic- - careful consideration we find that there is: 
tion of tenants who haveconstructed buildings `, -considerable doubt as to the applicability of 
on others’ land so long as they pay fair rent for. the decision in Damadilal v. Parashram, A.LR. 

_ their lands. Therefore, the basic requirement ` " 1976 S.C. 2229, in view of the later decision of 
for invoking the provisions of the Act is that .— the Supreme Court differed from the view - 
ownership and tenancy rights must vest in dif- - expressed in two earlier cases. In Anand Nivas 
ferent persons. Once a person claims owner- ^ (P.) Lid. v. Anandji -Kalyani Pedhi and in 
ship in himself, the question of tenancy does: - — J.C.Chátierjee v. S.K Tandon, the Supreme Court, 
not arise for consideration. We have v T - -corisidered the provisions in Bombay Rents 
referred to the definition of tenant under Sec2(4) _. `. Hotél nd Lodging House Rates (Control) 
ofthe Act, whereinitisspecifically mentioned ^ ^ .Act; 1947 as amended in 1959. In Anand Nivas 
that the benefit would accrue only to a tenant — (P) Lid. v. Anandji Kalyani Pedhi's case, three ` 
whose tenancy agreement is determined. A - learned Judges constituting the Bench in the 
cumulative éffect ofthe provisions wouldlead ,  -Supreme Court,viz., Sarkat, J., Hidayathullah, 


to the inference that protection is available ' J., (as hẹ then was) and Shah, J., (as he then: 
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was) heard the appeal. In that case, Hidayathul- ` 
lah, J. (as he then was) held that a statutory . 
tenant meaning a tenant whose tenancy has, 
determined but who continues in possession — 
.has no power of subletting, Sarkar, J: dissented. 
It was clearly held therein that the personal 
right of occupation of a statutory tenant is incapable. 
of being transferred or assigned, and he having 
nointerest in the property thereis noestate on - 
whichsub-letting may operate. In Daniadilalv.: 
Parashram,A.LR. 1976S.C. 2229, the Supreme 
. Court differed from the said view. ^ 
Therefore, we hold that the two decisions ren- 
dered by two different Benches of this Court in 
Madhava Rao Naidu v. Sri Gangadeswarar | 
Temple, and Veeraswami Naicker v. Alamelu 
Ammal, are still good law and we are bound by - 
thesame. Consequently, we hold that the benefits ` 
under the Act can be given only to certain class 
of tenants who claims right undér a tenancy | 
agreement and not to the persons who claim to ' 
be the owners of the properties or set up title 
in others. All the decisions of the.learned 
single Judges, which have taken a: different- 
view, are no longer good law. lates 14, 15, 16 
17,22,24and28] `. 
As we respectfully agrée with the reasonings aia 
conclusions, we refrain from repeating the same 
reasons, except to add some more reasons by ` 
looking at the issué from different angles. 
31. Mr.O.V.Baluswami, learned ‘counsel ,appear- . 
ing for the appellant (defendant i in the suit); süb- 
mitted that there is no provisioni in the City Tén-* 
ants’ Protection Act similar to the one in the Rent ; 
Control Act, making denialoftitleof thélandlord - 
by the tenant as a ground for evictian, Therefore, 
by reason of denial of title, the benefit conferred 
under the Act cánnot be takeri; r'away. "He also 
submitted that in any everit, in ihe: absence of a. 
notice under Sec.111(8) of the Transfer of Prop- * 
erty Act, it cannot be taken that there was determi- 
nation of tenancy, to énable thé landlord to pray 
for the relief of possession. Healso submitted that 
in view of definition of “tenant” in the Gity Ten- 
ants’ Protection Act, particularly, in the light of 
Sec.2(4)(ii)(a) of the Act, -assuming -Without 
admitting that there was forfeiture on account of 
denial of title, still, according to the learned coun- 


sel for the appellant, the tenant would continueas . 
a statutory tenant and ‘the benefits conferred on 


195 


“the tenant also would continue to be available to 
him. 

32. Mr.T.R.Mani, learned Senior Counsel appear- 
ing for the reason, contending contra, submitted 
thatadmittedly notice under Sec.106 read with 
Sec.111(h) of the Transfer of Property Act has 
“been given, terminating thé tenancy and, there- 
fore, there is no need or necessity to issue a sepa- 
rate notice-under Sec.111(g) of the Transfer of ` 
Propeity ‘Act. He also submitted that it is not 
necessary | that a separate provision must find a 
- place in the the City Tenants’ Protection Act, - 
making denial of title of land as 4 ground for 
eviction. He further submitted that on a correct 
interpretation of Sec.2(4)(ii)(a) of the Act, bene- 
fits provided under the City Tenants’ Protection . 
Act will not be available to ‘those tenants who 
suffers forfeiture by reason of denial of title ‘of the 
landlord. 

33. Apart from the above submissions, both sides 
have cited riumber of decisions which are referred 


_.to in the recent Division Bench judgment. The 


learned single judge, in the order of Reference, 
has taken the view that notice under Sec.111(g) of 
: the Transfer of Property Act is necessary, and that 
the ratios laid down by the earlier two Division: 


.Bench:judgments and also the recent Division 


Bench judgment are not correct. With respect, we ` 
are unable to share the view of Bellie, J., when the 
learned says tliat the ratios laid down by the Divi- 
sion, Bench are not correct. ^ ^ 


.34. Bellie, J.,also seems tobeof theviewthati in the 


, light of the language: employéd i in Sec. 2(4)(ii)(a) : 


| ofthe Act, notwithstanding the forfeituresuffered 


by the tenant, he continues to be a tenant, for the 
purpose of claiming the rights and benefits pro- 
vided under the Act. . 

On this aspect, the learned Judge, to a certain 
extent, has criticised the Division Bench Judg- 
. ment in Veeraswami Naicker v. Alamelu Ammal, 
(1965)2 M.L.J. 188. To justify the view taken by ` 
the learried judge, it has been stated that though a 
tenant claims title to the property in himself against 
the landlord, that does not prevent him from 
getting alternative or lessor relief in the event of - 
his not establishing the title in himself. It also 
appears that Béllie, J., was of the view that the 
decisions of the learned Single judges reported in 
R.Govindaswami v. Bhoopalan, (1977)2 M.L.J. 
206, and Nachimuthu Mudaliar v. Ponnusamy, 93 
L.W. 814, Madhava Rao Naidu v. Sri Gangadeswarar 


196 : 


Temple, (1946)2 M.L.J. 285: 59 L.W. 579, are good 
law notwithstanding the fact that a Division Bench 
in Bhargavakula Nainargal Sangam, Thiruvanna- 
malai v. Arunachala Udayar, (1990)1 L.W. 46, has - 
expressly held that those two decisions are not 
good law. 

35. We will first-dispose of the issue whether a 
separate notice under Sec.111(g) of the Transfer 
of Property Act is necessary. We have alreadyseen 
that in this case, anotice under Sec.106.read with 
111(h) of the Transfer of Property Act has been 
issued, terminating the tenancy. A notice under 


Sec.111(g) of the. Transfer of Property Act is. 


required only when the tenancy is subsisting. This 
is because, it cannot be disputed that a tenancy can 
be determined by issuing a notice in accordance 
with Sec.106 read with Sec.111(g) ofthe Transfer 
ofProperty Act. Wecan also derivesupport to our 
view from the language of Sec.111(g) itself. A 
careful reading of the said Section would suggest 
that a separate notice under that section is neces- 
sary only if the lease had not been otherwise. - 
determined.: On this issue, Srinivasan, J., in . 
Subbaroyan and another v. Devadas Nadar, 
- S.A.No.1459 of 1985 judgment dated 20.9.1990, has 
taken the same view as taken by us above. After 


referring toan earlier judgment, the learned judge. 


has observed as follows: 


“Without a termination of the tenancy, a pro- - 


ceeding for eviction cannot be instituted on 
thebasis of mere denial withouta notice under 


Sec.111(g) ofthe Transfer of Property Act. But _ 


in cases where there is a termination of tenancy 
by anotice under Sec.111(h) of the Transfer of 
Property Act, there is no question of issuing a 
further notice under Sec.111(g) of the Trans- 
fer of Property Act.” 
We hold that above observation lays down the 
correct position of law. . 
36. Coming to the other point, namely, that there 
is no provision in the City Tenants’ Protection Act 


similar to the one under the Rent Control Act,to : 


enablethe landlord to evict the tenanton the basis 
of denial of title, we hold that the argument was 
based on a misconception. Once he suffers forfei- 
ture, he loses the character of tenant and conse- 
quently the rights/protection afforded under the 
Act will cease to have any application, and there- 
fore, there is no need to providea separatesection 
under the Act, to enable the landlord to evict the 
tenant on the basis of denial of title. 
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37. Now, let us consider the scope of definition of 
Sec.2(4)(ii)(a) of the City Tenants’ Protection 
Act. Sec.2(4)(ii)(a) of the said Act reads as fol- 
lows:- 
"2. Definitions: In this Act, unless there is 
anything repugnant in the subject or context:- 
(1) to (3-A) xxx xxx 
(4) ‘Tenant’ in relation to any land-- 
(i) xxx 
(ii) Ancludes----- : 
(a) any such person as is referred to in sub- 
clause (i) who continues in possession of the 
land after the determination of the tenancy 
agreement." 
Undoubtedly, the earlier Division Bench judg- 
ments have consistently taken the view that 
Sec.2(4)(ii) (a) of the Act will not apply to a tenant 
who suffers forfeiture. The recent Division Bench 
has also taken into account the objects and Rea- 
sons and also the preamble to the Act before 


.coming to.a conclusion that the benefit of 
- Sec.2(4)(ii)(a) of the Act will not be available to a. 


- tenant, who suffers forfeiture. In addition to rea- 
sons given there, we would like to state the follow- 
‘Jing: 


. Sec.2 of the City Tenants? Protection- Act, while] - 


: giving definitions to certain words appearing in 
the statute, expressly states that the definitions as 
“given in Sec.2 will apply unless there is anything 
repugnant in the subject or context. Therefore, i 
. the context requires to read the word "Tenant" in 
a different manner, there is nothing wrong in 
doing so. It cannot be disputed that if in the 
context it will be repugnant to hold that a particu- 
lar person is a “tenant”, as defined in Sec.2(4)(ii)(a) 
of the Act, then the Section must be construed in 
a manner which will be in harmony with thesettled 
principles of law and equity. Sec. 2(4)(ii)(a) states 
that a tenant is said to include a person who 
continues in possession of the land after the deter- 
mination of the tenancy agreement. Obviously, it 
can apply only to cases of determination of the 
tenancy agreement otherwise than by forfeiture. 
(emphasis supplied).. Under Sec.111(g) of the 
Transfer of Property Act, the tenancy is forfeited. 

Sec.111 of the Transfer of Property Act deals with 
various modes of determination of lease. So far as 
the Transfer of Property Act is concerned, it makes 
no difference, whether a lease is determined under 
one sub-clause or other. But, for purposes of the 
Gyi Tenants’ Protection Act, which is a special 
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Statute intended to confer benefits on tenants 
who are continuing in possession in the hope of 
being able to do so till they pay fait rent to the 
landlord, a case of forfeiture of tenancy will be on: 

































contemplate that a mar who is deprived of his 
tenancy by reason of forfeiture because of ‘his 


retaining the character ofa tenant for the purpose 
of the said Act. Basically, such an interpretation 
will be against all notioris-of justice and-equity. 
The Act never intended to confer benefits on such 


ent title. Therefore, it is clear that when the Sec- 
tion uses the expression “a person is liable to pay 


inent express or implied, including one-who con- 
tinues in possession of the land after the determi- 
nation of the tenancy agreement, it can only apply 
to a person who acknowledges his liability to-pay 
the rent and is willing to pay rent even though the 
landlord may not be willing to accept the samé. 


continues in possession after the determination of 
the tenancy, he is not entitled to any right unless 
accept the rent or otherwise assent to the lessee. 


cases:in which the lessor may not be willing to 
accept rent or assent to the lessee's continuing in 


therentand will be anxious to continueasa tenant 
and be.in possession. It is only to benefit such 
persons who are desirous of continuing the rela- 


tionship of landlord and tenant, the Section , 


- includes “the persons who continue in possession 
after determination of the tenancy agreement”, in 


the definition of ‘tenant’. Ifa person claims that he - 
has got an agreement for sale in-his favour and his . 


possession is under the agreement and he is not 
liable to pay rent asa tenant, he cannot claim that 
heis a ‘tenant’ under Sec.2(4) of the City Tenants’ 


Protection Act. We may add that the above view _ 


expressed is only adding to the reasons already 
given by the Division Benches with which, we have 


already expressed, we are in agreement. There- ` 


fore, we are unable to share the view of Bellie, J., 
that Sec.2(4)(ii)(a) of the Act eriables the tenant 
.to claim the benefits/rights ‘conferred on the 


` 
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entirely a different plane. It will be absurd-to_ 
denial of title, will be entitled to.claim.thát heis - 
persons who having entered a land under a ten- 
ancy, choose to deny the same or set up independ- | 


rentin respect of such land under a tenancy agree- - 


Under the Transfer of Property Act, if a person 
there is a holding over under Sec.116 of the Act. In 
order that Sec.116 applies, the lessor sbould.. 
continuing in possession. There may be several . 


made herein and having stood over for considera; : 
possession, though the lessee may be willing to pay .- 5 “a 
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tenants under the Act notwithstanding the denial 
of title by a tenantsetting up title in himself. Like- 


‘wise, we are unable to share the view of Bellie, J., 


tliat a tenant who has denied the title of landlord 


- and ultimately failed to substantiate his claim, can 


be given alternatively a lesser claim of the benefits 


, provided under the Act. For, once by reason of} ` 


forfeiture, the relationship of landlord and tenant 

is severed, the. question of providing benefits under 
the Act cannot arise. It goes without saying that 
the decisions of the two learned single Judges 
reported in R.Govindaswanii v. Bhoopalan, (1977)2\ 
M.L.J. 206, Nachimuthu Mudaliar v. Ponnusamy, 
(1980)1 M.L.J.-529: 93 L.W. 874, are no longer 
good law as rightly held in Bhargavakula Nainar- 
gal Sangam, Thiruvannamalai v. Arunachala Udayar, . 
(1990)1 L.W. 46. - i 
38. In thé result, we answer the question referred 
to usin the negative, holding that a tenantwho has| : 
denied the title of the landlord, is not entitled to 


“claim the benefits under the City Tenants’ Protec- 


tion Act. The same answer applies.to the second] : 
part of the Reference as well. ` 


39; In the order of Reference, the learned Judge .” 


4 


has directed the Office to.póst the appeals before , . 


. him for final disposal. The Office will do accord- ^ 


ingly. - . 

These appeals coming on for further hearing in `~ 
the presence of The Honourable Mr.Justice Bel- ', 
lie,on Monday the3rd day of February, 1992 upon . 
perusing the order of the Bench, dated 18.11.1991". 


P 


tion till this day. Mua 
The Court delivered the following ^. . 


* JUDGMENT:- Nowthe Division Bench upon the . 


reference made by me on the question whether a ` ; 


. tenant, who has denied the title of the landlord or: .. 


as in the case a tenant who has denied the relation-._ 

ship between the parties as landlord and tenant. ; 
since the landlord has agreed to sell the land to the. ^ 
tenant; is entitled to the benefits under the City : 


- Tenants’ Protection Act, has held that a tenant ~; 


who has denied the title of the landlord is not.” 
entitled to the benefits ofthe Act and thetenant in :, 
the present case also wto has denied the relation-: « 
ship between the parties on the ground that the 
landlord has agreed to sell the land to the tenantis 
not entitled to the benefits of the: Act. Though, , 
with great respect, I am unable to agree with this . 
finding of the Division Bench, I am bound by that. 
decision. No further consideration arises. i 
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42. The resultis, Both ih théáppeal and the AAO are 
dismissed. Considetitig the’ circumstances of the 


case there, will be no Order as to costs in both of 


them. 


BS. T 


INTHE HIGH courtrot OF JUDICATURE AT 


"n 


Present: lim, Lr 


- + 22nd October, 1991. 


C. M. ANG: 905 of 1586. 

R_Manonmani - ` Appellant l 
v. AM "E veer 
. Kaliamurthi and others „Respondents. f 


Motor Vehicles Act (IV of 1 939); Sec. 1 1 0- ‘Children 
_ Act (LX of 1960), Secs.2(g), (j) and 2(1) = : Motor 
^" dceident - ‘Victim, a cyclist aged about 14 years - df a 


“child - “Contributory negligence, if can be bates : 


an the. basis of age. `. 


~ From thé school certificate” ‘relating to ‘thé 
decéased, it is. clearly’ established that on the date `: 


- of the accident, he'was nearly 14 years ofage. Pře- 
sumably, « on account of this, learned counsel for 
‘the appellant was emboldened to rely: upon the 
definition of: ‘child’ occurring in Sec.2(g), of the 
* Children Act ‘However, this definition would not 


“tbe of. any assistance for that had been enacted for . 


sthe. purpose ‘Ofithe Children Act, the object, of 
È 2uwhich, it to provide for the care, protection, main- 


‘tenance, welfare, training, education and rehabili- : 


tation” of neglected or. -delinquent children. The 
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have been defined under Secs.2(j) and 2(1) ofthat’ 
~ Act: From this, it is clear-that tlie definition ofa: 
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_ that Act; ; providing for the education and réhabili- ' 


‘tation, among Others of neglected or deliriquent 
children, as defined i in that Act. Having regard to 


* thé;purpóse for which the Children Act had béen ' 


, enacted, the définition therein, with referehce tó a 
‘child’ Tangot be pressed into service to claim that 
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the deceased in this case was a child and could not, 
therefore, be held to have contributed to the acci- 


, dent by his own negligence. Merely on the basis of 
age,a conclusion regarding the contributory neg- .. 
‘ligence. cannot be. arrived at, but that would `` 


depend upon the facts, circumstances and the evi- 
[Para 6] 
Cases referred to: -> 


Delhi Transport Corporation v. Kumari Lalitha, 


A.LR: 1982 Del. 558: 1983 A.C.J. 253; E.Enjanadevi 
y. Arumugham, 1983 A.C.J. 625; Srinivasa v. Para- 


- sivamurthy, A.LR. 1 976 Karti. 92; Govinda Prasad 
Y. Sujit Chowmick, A.LR. 1978 Cal. 109; A. R.Gandhi 
' V. A.K.Diwan, A.LR. 1979 Guj. 14; s 


Miss V.Sumathi, for Appellant. - 
KRanganáthan, for Respondents.. - -> ^ 


-The Court delivered the following : E 
) JUDGMENT: This appeal has been preferred by - 


the claimant; against the award of the Motor 


namalai, in M.C.O.P.No.49 of 1984. 


insured with: the 3rd respondent and a cyclist, 
Ravi, who was proceeding from Vellore Road, 
near: Periyar statue at Tiruvannamalai. In that 


in the death of Ravi, took place entirely owing to 
the rash and negligent driving of the bus TNM 


“ 6579 by: its driver. Thé decéased, according to the 


appellant, was working under a private Doctor 
and was earning a salary of Rs;150 p.m. besides 
doing -bead work at home, thereby earning 
another Rs.150 p.m., and was supporting the 
appellant out of his earnings: Claiming that as a 
result ofthe death ofherson, Ravi, she had lost the 
benefit of his earnings and support, the appellant 
prayed that compensation in a sum of Rs.50,000 
should be awarded to her.” 


, 3. In the counter filed by the owner of the véhicle, l 
which was adopted by the driver, the rash and 


negligent driving of the bus was denied and it was 


~ Stated that decéased Ravi drove the cycle without 
- regard to the rules of the road-and attempted to 
-cross the road and got himself involved in the 
-accident, which had taken place only owing to the 
/' carelessness of the i The incomestated to 


^ 


' Accident Claims Tribunal (Sub Court), Tiruvan- . 


. 2.0n22.8.1984atabout 9.30a.m.an accident took 
. place between a bus TNM 6579 belonging to the 
. 2nd respondent, driven by the 1st respondent and 


- accident, the cyclist Ravi sustained injuries in his . 
waist, chest and stomach ‘and died ‘instantane-' 

„ously. The appellant is the mother of deceased - ` 
Ravi and, according to her, the accident, resulting . 
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have becn earned by Ravi, was disputed and the 
amountof compensation claimed was also charac- 
terised as excessive and exorbitant. The 3rd 
respondent-insurance company disputed that the 
vehicle involved in the accident, was insured with 
it and stated that deceased Ravi had driven the 
cycle negligently and carelessly and lost control 
and dashed against the rearsideof the bus and that 
had caused the accident. The compensation claimed 
by the appellant was also stated to be excessive and 
exorbitant. 

4. Before the tribunal, on behalf of the appellant, 
Exs.A-1 to A-3 were marked and P.Ws.1 to 3:gave 
evidence, while, on behalf of the respondents, the 
lst respondent was examined as R.W.1. On a 
consideration of the oral as well as the documen- 
tary evidencethe tribunal found that the accident, 
resulting in the death of Ravi, was'the outcome of 
the rash and negligent driving of the bus by its 
driver and the cycle by the cyclist, deceased Ravi 
and that the negligence had to be apportioned at 
50:50. Dealing with the compensation awardable 
to the appellant, the tribunal found that the 
annual contribution of deceased Ravi to the 
appellant could be determined at Rs.1,500 and 
taking into account the age of the appellant at the 
time of the death of Ravi, it would be appropriate 
to adopt a multiplier of 25 and on that basis, the 
compensation awardable to the appellant, was 
determined at Rs.34,500. Consistent with the find- 
ingon negligence, thetribunal halved the amount 
of compensation determined and passed an award 
in favour of the appellant for Rs.18,750 together 
with interest at 1296 p.m. from the date of claim 
petition, against the driver, owner and the insurer 
ofthe busas wellas the insurer had not established 
that the vehicle involved in the accident was not 
covered by a policy issued by ii. In this appeal, the 
appellant has prayed that the disallowed portion 
of the compensation should also be awarded. 

5. Learned counsel for the appellant contended 
thatatthe timeóf the accident, deceased Ravi was 
aged about 14 years and was a ‘Child’ within the 
meaning of The Children Act, 1960 (hereinafter 
referred to as ‘the Act’) and such a person could 
not be properly held to have contributed to the 
accident. Reliance in this connection was placed 
upon Sec.2(e) of the Actand thedecision reported 
in Delhi-Transport Corporation v. Kumari Lalitha, 
A.LR. 1982 Del. 558: 1983 4.C.J. 253. On the other 
hand, learned counsel for the respondents 
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submitted that though it may be that a distinction 
requires to be drawn between ‘children’ and ‘adults’, 
when the question of negligence arise, if, on the 
evidence, it is established that the person involved 
in the accident, was of such age and understand- 
ing, as can reasonably be expected of him to take 
precautions for his safety, then, contributory 
negligence could be attributed and it is not an 
inflexible rule that children could never be held 
guilty of contributory negligence. Reference in 
this connection was made by learned counsel to 
the decision reported in E.Enjanadevi v. 
Arumugham, 1983 A.C.J. 625. 

6. Before proceeding to consider the aforesaid, 
submissions, it would be first necessary to advert 
tothe question whether deceased Ravi could at all 
be called a child. From Ex.A-3, the School certifi- 
cate relating to Ravi, it is clearly established that 
on the date of the accident, he was nearly 14 years 
of age. Presumably, on account of this, learned 
counsel for the appellant was emboldened to rel 
upon the definition of ‘Child’ occurring in Sec2(c) 
of the Act. However, this definition would not b 
ofany assistance, for, that had been enacted for th 
purposes of the Act, the object of which, is to 
provide for the care, protection, maintenance, 
welfare, training, education and rehabilitation o 
neglected or delinquent children. The expressio 
‘delinquent child’ and ‘neglected child’ have been 
defined under Secs.2(j) and 2(1) of the Act. From 
this, it is clear that the definition of a 'child', a 
"delinquent child’ and a ‘neglected child" occur- 
ring in the Act, have been enacted for the purpos 
of giving effect to the provisions of that act, pro- 
viding for the education and rehabilitation, among 
others, of.neglected or delinquent children, as 
defined in that Act. Having regard to the purpose 
forwhich the Act had been enacted, thedefinition 
therein, with reference to a ‘child’, cannot be, 
pressed into service, to claim that the deceased in 
this case was a ‘child’ and could not, therefore, be 
held to havecontributed to theaccident by hisown 
negligence. It would beappropriate at thisstage to 
refer to Winfield and Jolowicz on Law of Tort (10th 
Edition, page 111). It has been stated that there is 
no age below which, as a matter of law, it can be 
said that a child cannot be guilty of contributory 
negligence. In Saimos and Heuston on The Lawo 
Torts, 18th Edition, page 488, it has been pointed 
out that in cases, where contributory negligence is 
alleged against a child, it is the duty of the trial 
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Judge to rule, in each particular case, whether the 
plaintiff, having regard to his age and mental 
development, may properly be exacted to take 


some precautions for his own safety and conse- ' 


quently be capable of being guilty of contributory 
negligence and that would be a question of fact to 


be determined on evidence, whether he had fallen ' 


short of the standard, which might reasonably be 
expected from him, having regard to his age and 
development. The position has been summarised 
in Clerk & Elndsell on Torts, The Common Law 
Library Number 3 Fifteenth Edition, page 577, by 
stating that in considering whether a child has 
taken reasonable care for its own safety, regard 


must be had to its age, the circumstances of the 


case and the knowledge of the particular child of 
the perils to which the defendant’s negligence has 
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further evidence was to the effect that he stopped 
the bus, in order to enable the passengers waiting 
at the left side, to board the bus and started it after 
the conductor gave whistle and at that time, a 


“cyclist dashed against the right side rear wheel of 


- the bus and fell down and he stopped the bus and 


exposed him and there is no age, below which, as ` 


a matter of law, it can be said that a child cannot be 
guilty of contributory negligence. It would thus 
appear that merely on the basis of age, a conclu- 
sion regarding the contributory negligence, can- 
not be arrived at, but that would depend upon the 
facts, circumstances and the evidence available. 


V 


7. In this case, regarding the manner in which the ` 


accident took place, there is the evidence of P.W.3 
stated to bean eye witness to the accident and the 
driver of the bus, R.W.1. In his evidence P.W.3 
stated that, on the date of accidentat about 9.30 or 
10 O’ clock, he had come to put his mother on the 


bus to Gingee and was standing near Periyar statue ' 


and at that time, the bus belonging to the 2nd 


respondent, came driven very fast from east _ 


towards west without sounding the horn and hé 
heard a noise and ran and found that Ravi was 


,caught in the rear wheel of the bus and the cycle 


was lying by his side. In his cross examination, 
P.W.3 admitted that he did not remember, in 
which bus-he put his mother and that the accident 
took place to the east of the periyar statue. A. 
suggestion that he did not witness the accident, 
was denied by him. In his further cross examina- 
tion, he admitted that only after hearing the noise, 
he turned and saw and that the noise came from 
east of the place, where he was standing and that 
he could not say whether the boy went and hit 
against the bus and was caught under the wheel, 
or, the bus came and dashed against the boy. 
R.W.1is the driver of the bus and in his evidence, 


. he stated that the accident took place to the right 


side of the Periyar statue at the road junction. His 


got down and then gave the complaint to the 
police. R.W.1 also stated further that the traffic 
was heavy and that he parked.the bus to the left 
side of the road and when the bus was about to 
move, theboy came and his and the wheel had not 
even completed one revolution. In the cross 
examinatión, R.W.1 deposed that the accident 
took place about 20 or 22 feet away from thestatue 
on the right side and that he did not drive the bus 
ata high speed and without sounding the horn. 
R.W.1 also stated that no case was registered 
against him and.the accident was not due to his 
rashness or negligence. The claimant, examined as 
P.W.1, stated in her evidence, that her son had 
studied upto the VI Standard and was employed 
under the Doctor, P.W.2, who had provided him ' 
witha cycle and thatshe did not know whether her 
son dashed against the rear wheel and her evi- 
denceis, therefore, not very helpful at all. It would 
be necessary to refer to the evidence of the 
employer of deceased Ravi, examined as P.W.2. 
He stated that the deceased had been employed 
under him for about 4 or 5 months prior to his 
death and the cycle involved in the accident, was 
his. From the evidence, referred to above, itisseen . 
that deceased Ravi had studied upto VI standard 


_and was aged about 14 years at the.time of the 
_ accident and had been using the cycle of P.W.2 at 


atleast for 4 or 5 months prior to the accident. 
P.W.3 had clearly admitted in his evidence that he, 
cannot say whether the bus hit the cyclist or the 
cyclist hit the bus and even according to his ver- 
sion, he turned and saw only after hearing the 
noise from the eastern side. The testimony of 
P.W.3 had not been believed by the tribunal for 
two reasons, viz., (1) the improbability of P.W.3 
standing near the Periyar statue for the purpose of 
putting his mother ona bus for Ginges, and (2) the 
hearing of the noise by.P.W.3 and his -having. 
turned and seen thereafter. In so far as the first 
reason is concerned, the tribunal was not quite. 


right, for, it is the evidence of R.W.1 that the bus 


was stopped to enable the passengers waiting on 
the left side of the road to board it and.that was 
near the Periyar statue. However, in so far as the 
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second respondent is concerned, the tribunal was 


quite right in concluding that P.W.3 could not: 


have ‘actually witnessed the accident, for, even, 
according to his version, he did not actually see the 
accident taking place, but only after hearing the 


"noise, he turned a saw, If follows that by the time - 


P.W.3 heard the noise from the eastern side and 
turned and saw, the accident had happened and in 
thatsense, P.W.3 could not haveseen theaccident 
happen so as to speak to the manner in which the 
accident took place. The evidence of R. W.1 would 


also show that the bus had not moved very farafter. 


' picking up the passengers and had just started to 
move and at that time, the cyclist came on the rear 
and hit against.the bus and that that area was 
subjected to heavy traffic. Though P.W.3 might 
not have actually witnessed-the accident and R.W.1 
had also not seen the accident, for, the cyclist, 
according to him, came from the rear and hit 

- against the right side of the bus the indisputable 
fact is that the accident had taken place and the 
cyclist-had lost his life instantaneously. The evi- 


dence.of P.Ws.1 and 2 referred to earlier, would : 


show that the deceased had been provided with a 


cycle by P.W.2 and considering the age of the s 


deceased and the experience gained by him in 
driving a cycle, particularly, in that locality of 
heavy traffic, it follows that the accident could not 
have taken place, if the deceased had taken every 


care and precaution to observe the normalspeed . 


as well as the rules of the road, while driving the 
cycle. Likewise, R. W.1, while starting the station- 
ary bus and moving on the main road, also must 


have taken care to see that there was no vehicle © a 


coming near the bus to its right and it is obvious 


that R.W.1 also failed to observe care and caution i 


and that had led to the accident. 


8. It would be appropriate in this connection to 
refér to some decisions, which have a bearing oi | 
this question. In Srinivasan v. Parasivamurthy, - 
A.LR. 1976 Karn. 92, the question arose, whether - 
a boy of six, injured in an accident, could be guilty ' 


of contributory negligence. On the evidence, it 
was found that when the boy was standing just near 
a fact-path, the driver of the lorry struck the boy 
and that constituted a clear case of rash and neg- 
ligent driving on the part of the owner of the 
vehicle. That decision cannot, therefore, be taken 
as laying down that merely because in that case the 
injured boy was six years old, contributory negli- 
gence cannot be almibuted! to him. In Govinda 
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Prasad v. Sujit Chowmick, A.I.R. 1978 Cal. 109, a , 
school going student of. about 14 years of age, was 
found, on the evidence, to have contributed to the 
_ accident . and the negligence was apportioned 
between the student and the conductor of the bus 
in the ratio of 1 : 2: In that case also it was found 
. that the body, aged 14 years, tried to board the bus 
arid just caught hold of the handle of the front 
door, when the conductor gave the bell and the bus 


- started moving, resulting in the boy losing his hold 


and falling down and' the rear wheel of the bus 
running over his right leg. In view of that evidence, 
the Calcutta High Court held, agreeing with the 
tribunal, that it was due to the negligence of the 
conductor of the bus.and also the contributory 


“negligence of.the school boy, the accident had 


happened and the fixation of the proportion, was 
-also quite justified. This case clearly illustrates 
_ that merely on the basis of age, it cannot be held 
that the contributory negligence should be ruled 


- Oui. In A.R.Gandhi v. A.K. Diwan, A.I.R. 1979 Guj. 


14, after referring to some English decisions the 
resulting position.was summarised at page 20 
. thus: . 
“A distinction must be necessarily drawn 
between children and‘adults when the ques- 
tion-of contributory negligence arises, for, a 


` `- childcannot be expected to be as careful for his 


_ Ownsafety as an adult. Where a child is of such 
anageasto be ünable to fend for himself or to 
bé naturally ignorant of danger, or where in 

. doing anact which contributed to the accident, 

he was only following the instincts natural to 

his age and the circumstances, he is not guilty 
- of contributory negligence. A child should be 
: found guilty of contributory negligence only if 
' it is:established.as.a matter of fact on the 
. evidenceon record thatheisofsuch anage and 
. understanding as reasonably to be expected to 
» take precautions ‘for his Own safety and the 
`, blame. for the accident could be necessarily 
i attached to him. In cases of road accidents, it 
; must be borne in. mind that a child is not 
^' possessed of the road sense or the experience 
of elders. Even if it transpires that he was 
^ taught road discipline either at home or at 
. school and that, therefore, if he had bestowed 
some thought, he’ would have realized that it . 
was his duty to take reasonable care for hisown 
safety, still a normal child would not be held 
culpable in view of his propensity to forget 
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altogether what has been taught to him ifsome- 
thing else is uppermost in his mind. A normal 
child is always momentarily forgetful of the 
perils of crossing and walking on a road, 
— regretfully though, and under such circum- 
stances, if he failed to notice even an oncoming 
vehicle and got hurt by it, he cannot be held 
guilty of contributory negligence. In such a 
case, the question of the duty of the driver of 
the vehicle must be examined with greatest 
precision and unless the driver is in a position 
toshow onestablishment of primary facts that 
he was driving the vehicle in such a manner 
that he could have brought it to a standstill in 
case of emergency and that the accident was 
inevitable or unavoidable, the inference of his 
negligenceand hisalone must be raised almost 

as a matter ofcourse.” — . 
After observing as above, the court proceeded to 


consider the evidence relating to the manner in‘ 


which the accident took place and it was found 


that having regard to the nature’ of the vehicle; ' 


which was involved in the accident, and the fact 
that it came from behind without even sounding 
the horn and hit the boy, that was not a case, in 
which, such a boy can be expected to be careful for 


hisown safety and theonly inference that could be , 


drawn was that the negligence was that of the 
driver of the vehicle alone. It is thus seen that 
ultimately, the question depends upon the appre- 
ciation of evidence relating to the manner, in 
which the accident took place and whether the 
victim and the driver of the vehicle, on their part, 

had taken every reasonable precaution in the matter 
of driving the vehicles and in observing the rules of 
the road and even if it is found, on the evidence, 

the victim boy had not taken every precaution 
reasonably expected of him, then, there is nothing 
to preclude the court from holding that he had 
also contributed to the accident by his own negli- 
gence. In the decision reported in Delhi Transport 


Corporation v. Kumari Lalitha, A.I. R 1982 Del.. 


558: 1983 A.C_J. 253, strongly relied upon by learned 
counsel for the appellant, a girl of 8 years, was 
found by the tribunal to have contributed 20% to 
the accident, which was, on appeal vacated by a 
learned single Judge. On further Letters Patent 
Appeal, the question whether the girl of 8 years, 


could at all be blamed for the accident, on the. 
ground of contributory negligence, itwas pointed _ 


out that in considering whether a child had taken 
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, Teasonable care for its own safety, regard must be 


had to the age of the child, the circumstances of 
thecase and the knowledge of the particular child 
of perils to which the defendant's negligence has 
exposed her and that there is no age, below which, 
as a matter of law, it can be said that the child 
cannot be guilty of contributory negligence. The 
decision further proceeded to agree with the con- 
clusion arrived at by the single Judge on an analy- 
sis of the evidence that the eight year old girl was 
not at all to be blamed for the accident on the . 
ground of contributory negligence. It is also fur- 
ther significant.that the girl could not have con- 
tributed.to the accident, had also been concluded 


- as found in para 10 of that judgment. Thus, the 


aforesaid decision does not inany mannersupport 
thevery broad proposition put forward by learned: 
counsel for the appellant that deceased Ravi, who 
was aged 14 years at the time of theaccident, could 
not at all have contributed to the accident, It now 
remains to consider the only decision relied on by, , 
learned counsel for the respondents, reported in- 
E.Enjanadevi v. Árumugham, 1983 A.C.J. 625. In. 
that case, a boy aged about 12 years, was travelling 
on the carrier of a cycle, when he was knocked 
down from behind and run over. In the course of 
theclaim proceedings; one ofthe questions, which 
arose, was regarding the rash and negligent driv- `. 
ing of cycle and the tribunal recorded a finding .' 
that though the driver of the car, was rash and 
negligent in driving the vehicle, the accident was 
also owing.to the contributory negligence on the - 


` part.of the deceased and in that view, the negli- 


pence was apportioned at 70 : 30 between the 
driver ofthe car and the cyclist. In considering the 
propriety of the fixation of the proportion of the 
negligence and the liability for payment of com- 
pensation, it was pointed out onaconsiderationof | 
the evidence that the cyclist was also negligent and 
the tribunal was right in the view it took that the 
car driver and the cyclist should be blamed for the 
accident, which could be apportioned at 70 : 30. 
This case also illustrates that the age of the victim ` 
cannot be the sole or exclusive guide to determine 
the question of contributory negligence in rela: 
tion to an accident. In the light of the principles 
laid down in the aforesaid decisions and consider- 
ing the available evidence regarding the manner, 
in which the accident took place, the tribunal 
cannot be stated to have committed any error in 
holding that the rash and negligent driving of the 
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cyclist Ravi and that of the bus by its driver, had 
caused the accident and that the negligence has to 
be apportioned at-50:50. ` 

9. Learned counsel for. the appellant next con- 
tended that the tribunal had fixed the amount of 
compensation awardable to the appellant'at a low 
and meagre amount. Referring to the evidence of 
P.Ws.1 and 2, learned counsel-submitted that 
deceased Ravi was earning not less than Rs.300 
every month and considering his age at the timeof 
his death and also the age of the claimant, it would 
be just, proper and fair that compensation, as 
claimed by the appellant, should be awarded to 
her. On the other hand, learned counsel for the 
respondents submitted that the tribunal was justi- 
fied in awarding to the appellant a sum of Rs.18750 


on the basis that the annual contribution of the | 


deceased to the appellant could be determined at 


Rs.1500 and that too for 25 years and that the - 


award does not deserve to be disturbed. 

10. Though deceased Ravi was aged about 14years 
atthetimeofhis death, itisseen from theevidence 
. ofP. Ws. 1and2thathe had been earning. Accord- 
ing to, P.W.1, the: deceased had two sources: of 


: income, viz., earning from his employment under ' 


P.W. 2andbyrollingbeediesi inleisure time. P.W.1 
stated that he was earning about Rs.300 in all. In 
cross-examination, P.W.1 was not able to give the 
name of the person, under whom, deceased Ravi 
was stated to have been rolling beedies. A sug- 
gested that deceásed Ravi did not earn anything at 
all by rolling beedies, was denied by P.W.1. P.W.2 
is a Homeopathie Doctor, ‘under whom, the 
deceaséd was employed and according to him, the 
deceased was working under him for about 4 or 5 
_ months between 8 a.m. and 12:30 p.m. and 4.00 
p.m. to 8.30 p.m. and that he had paid him Rs.150 
p.m. towards salary. In cross-examination P.W.2 
-had denied the suggestion that he did not pay to 
. deceased Ravi Rs.150.p.m. by way of salary. 
Indeed, nothing has been elicited from P.W.2 to 


discredit his testimony that he was paying to the 
deceased Rs.150 p.m. In so far as the earnings of - 


deceased Ravi from rolling of beedies are con- 
cerned, though P:W.1 was not in a position to 
namie the person, under whom, the deceased was 
stated to have been rolling beedies, such earnings 
by the deceased are.not improbable or unaccept- 
able, particülarly, having regard to the availability 
of leisure time for the deceased before 8 a.m. and 
between 12.30 and 4 p.m. and after 8.30 p.m. 


Swaminatha Mudaliar v. The Land Acquisition Officer ~- 


` Divisional Officer, Tirunelveli. 
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Though there is no evidence to establish that 
deceased Ravi was earning Rs.150 p.m. by rolling 
beedies, yet, having regard to the time that was 
available at his disposal, it is quite probable that 
part of it was devoted to the rolling of beedies and 
in that process, the deceased would have earnedat 
least Rs.2.50 per day or Rs.75 p.m. in addition to 
the salary he was receiving from P.W.2. In other 
words, the total monthly earnings of the deceased 
could be fixed at Rs.225 and deducting one third, 
out of this, towards his personal expenses, the 


monthly. contribution of the deceased ‘to the 


appellant could be fairly, justly and reasonably be 


.fixed at Rs.150 or the annual contribution at 


Rs.1,800. At the time of the death of Ravi, the 
appellant was aged about 35 years, and at best, the 
appellánt could have expected here deceased son 
to have supported her for the next 25 years or at 


‘any rate upto her 60th year. In other words, the 


multiplier to be adopted in this case could be fixed 
at 25 and the loss of contribution to the appellant 
owing to.the sudden death of her son Ravi in the 
accident, could be fixed at Rs.45,000. In viewofthe 


` finding on the question of negligence, the amount 


payable to the appellant by way of compensation 
could be only one half of this amount, ie., Rs.22,500. 
Inother words, theappellant would be entitled to 
recover from the responderits, compensation ina 
sum of Rs.22,500 together with interest at 12% 


. p-a. on that amount,from 15.10.1984-till date of 
‘payment, credit.being given to.payments, if any; 


made meanwhile. The civil miscellaneous appeal 
is allowed in part, to the extent indicated and the 
award of the tribunal will stand modificd accord- 
ingly. There will be no order as to costs in this 
appe 
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Píesent:- Bellie, J. . 
C:R.P.No.1828 of1991 22nd November, 1991. 


G.Swaminatha Mudaliar and others E Petition ers 


V. 


The Land Acquisition Officci-cum-Revenuc ” 
..Respondent. 


l A apea alowed in part. 
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(A) Land Acquisition Act (I of 1894), Sec.28- Land 
of the petitioner acquired - Whether entitled to get 
interest on the amount of solatium. 

(B) Civil Procedure Code (V of 1908), Secs.151 and 
152 - Amendment of the decree - When can be 
allowed. 

As regards the question whether theclaimants are 


entitled to interest on solatium, the Supreme Court 


in a recent judgment in Periyar and Pareekanni 


Rubbers Ltd. v. State of Kerala, A.LR. 1990 S.C. . 


2192, has answered this question in the affirma- 
tive. [Para 5] 
When the claimants are entitled in law to interest 
on compensation awarded that interest must be 


directed to be paid to them in the order of the 


Court. And ifthere is no such direction that will be 
indeed an accidental slip: ‘or omission: Therefore, 
it clearly comes within the purview or Sec.152; 
C.P.C. 
Even otherwise, if for any. reason it is to be held 
that Sec.152, C.P.C., is not attracted, even then the 
Court is bound to order payment òf interest atleast 
under Sec.151, C.P.C. 
Cases referred to: 


Periyar and Pareekanni Rubbers Ltd. v. State of - 


Kerala, A.I.R. 1990 S.C. 2192; Jayakrishna Manga- 
raj Mohapatra v. State of Orissa, A.I.R. 1976 Ori. 
203; Nand Ram and others v. State of Punjab, A.LR. 
1982 P. & H. 184; Shree Vijay Cotton and Oil Mills 
Ltd. v. State of Gujarat, (1991)1 S.C.C. 262. 
P.Peppin Fernando, for Petitioners. - 
Swaminathan, Assistant Government Pleader, f for 
Respondent. 

The Court made the following j 

ORDER.:- This civil revision petition arises out of 
an order passed by the trial court dismissing an 
application filed for amendment of the decree. 

2. It appears in favour of the petitioners an award 
was passed by the Collector under the Land 
Acquisition Act for acquisition of his land. Dissat- 
isfied with the amount granted by the Collector 
the petitioners filed Land Acquisition Original 


Petition 46 of 1988 in the Court for enhancement ` - 


of compensation. The Court passed an order 
enhancing the compensátion. Opposing that 
order the respondent-Government preferred an 
appeal to the High Court. Along with that a stay 
application was also filed. In that stay application 
the High Court passed a conditional order to the 
effect that stay is granted on condition of the 
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Government depositing 50% of the enhanced 
compensation which the claimants will be entitled 
to receive. The claimants raised an objection stat- 


: ing tl that the amount deposited by the Government 


is less than the amount ordered to be deposited 
stating that the Government is liable to pay inter- 
est on the solatium amount also but the Govern- 
menthas not deposited that interest and they must 
be directed to deposit that amount also. But the 
Court held that in the decree it is not mentioned 
that the respondent-Government is liable to pay 
interest on solatium also and if the claimants are 
entitled to interest they have to get the decree 
suitàbly amended and that can be donc only by the 
original court. 

3. Thereupon the claimants filed C. M.P.No.1259 


- of 1991 in the High Court for modifying the stay 


order passed by it so as to.enable the claimants to 
file an amendment petition. In that the High Court 
passed an order stating that the stay granted will 
not bar the claimants from filing a petition for 
amendment of the decree. After this modification 
of the stay order the claimants filed a petition in’ 
the original Court LA.No.174 of 1990 for amend- 
ment of the decree. In thatapplication the original 
Court ordered that the stay has been lifted only for 
filing a petition for amendment of the decree but 
the decree cannot be amended without amending 
the Judgment. It further held that the amendment 

sought foris notclericalorarithmetical mistakein ' 


_ Judgment and decree or errors arising therein 


from any accidental slip or omission and therefore 


. the petition filed under Sec.152 cannot be main- 
- tained. On these findings the original Court dis- 


missed the petition. As against that this Civil 

Revision Petition has been preferred. — ` : 
4. As regards the finding of the original court that 
the order passed in C.M.P.No.1259 of 1991 is in 
respect of the amendment of decree only and not 
the Judgment also, the claimants filed . 
C.M.P.No.11134 of 1991 in the High Court for 


clarification whether the said order passed in., 


C.M.P.No.1259 of 1991 is for amendment of the 
Judgment also and the learned Judge has clarified 
by stating that the order is for amendment of the * 
judgment also. In view of this clarification the 
finding of the original court that therc is stay only ` 
with regard to filingofthe petition foramendment 
of decree and not of Judgment has no force. As 
such in this C.R.P., weare concerned only with the 
Question whether the amendment petition filed 


i.. 


under Sec,152 is not maintainable as held by the 
trial court. 
5. As regards the question whether the claimants 
are entitled to interest on solatium; the Supreme 
Court in a recent Judgment in Periyar and Pareekanni 
Rubbers Ltd. v. State of Kerala, A.LR. 1990 S.C. 
2192, has answered this question in the affirma- 
tive. It is said as follows: 
“Therefore, we have no hesitation to hold that 
Sec.25(3) contemplates payment of interests 
on solatium to recompensate the owner of the 
land for loss of user of the land from the date of 
taking possession till date of payment into 
' court. The word compensation has been advis- 
‘edly used by the legislature. Accordingly we 
hold that the appellant is entitled to interest oñ 
* solatium.*' (Italicised is mine) ; 
In view of this authoritive pronouncement ofthe 
Supreme Court there is no gainsaying that.the, 
claimants are entitled to interest on solatium. 


6. Now, taking up the question whether the amend- - 


ment petition is maintainable under Sec.152, CP.C, 
Mr.P.Peppin Fernando, learned counsel for the 
claimants-petitioners herein submits that when in 
law the claimants are entitled to interest on sola- 


tium non-mention of interest on solatium in the ` 


order of the court in only accidental slip or omis- 
sion and therefore the order can be amended 
under Sec.152, C.P.C. In support of this conten- . 
tion the learned counsel cites one decision of the 
Orissa High Court in Jayakrishna Mangaraj 
Mohapatra v. State of Orissa and another, A.LR. 
1976 Ori. 203, and another decision of Punjab and 
Haryana in Nand Ram and others v. State of Punjab, 
ALR. 1982 P. & H. 184. In the first decision it has 
been held that, 
“Statutory interest provided under Sec.28 of 
the Land Acquisition Act is an integral part of 
the decree to be passed by the Court and the 
Court, while determining compensation 
under the Act, has to award the same. An omis- 
sion to award statutory interest is an error 
which can be cured by the Court in exercise of 
its power under Sec.152, C.P.C." 


Inthesecond case, wherein the decision in the first `. 


case has been referred to, it is said that, 


“Interest under Sec.28 is an integral part of l 


compensation which is to be awarded by the 
Coùrt. Omission in the judgment to award 
interest on compensation constitutes an acci- 
dental slip within the meaning of Sec.152, C.P.C. - 
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and can be rectified at any time.” 
lam in respectful agreement with these decisions. 
When the claimants are entitled in law to interest 
on compensation awarded that interest must be 
directed to be paid to them in the order of the 
Court. Andifthere is nosuch direction that will be 
indeed an accidental slip or omission. Therefore it 
clearly comes within the purview of Sec.152, C.P.C. 
7. Even otherwise, I may add that if for any reason 
itis to be held that Sec.152, C.P.C. is not attracted, 


, even then the Court is bound to order payinent of 


interest atleast under Sec.151, C.P.C. In this con- 


- nection an observation of the Supreme Court in 


yet another recent decision in “Shree Vijay Cotton 

and Oil Mills Ltd. v. State of Gujarat, (1991)1 

S.C.C. 262,” is relevant to note : 
“The' costs and interest under the Act if not: 
awarded by the lower court can always be awarded 
by higher courts in any proceedings under the 
Actand to any party entitled to thesame under 
the Act. The payment of interest is not depend- 
enton any claim by the person whosc land has 
been acquired. There can be no controversy or 
any lis between the parties regarding payment 
of interest. When once Sec.34 is attracted it is 
obligatory for the Collector to pay the interest. 
Ifhe fails to doso thesamecanbeclaimed from 
the court in proceedings under Sec.18 of the 
Act or even from the appellate court/courts 

- thereafter." 

From these it is very clear that the claimants can 

seek for amendment of the decree and the order 

for directing the Government to pay interest to 


-the claimants on the solatium amount. 


8. In this view of the matter the Revision is allowed 
and the order and decree passed by the trial Court 
are amended as prayed for: There will be no order 
as to costs. 
BS. Petition allowed. 
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Present:- K.S. Bakthavatsalam, J. 


C.R.P.No.242 of 1992 5th February, 1992. 


S.Rajalakshmi and others „Petitioners 
v. 
Saradamani Kandappan and another 

... Respondents. 


(4) Natural Justice - Principles of - Applicability to 
proceedings in Civil Courts - Order passed behind 
the back of the petitioner - Sustainability. 

(B) Civil Procedure Code (V of 1 908), Sec.151 - 
Dispute as to possession of land - Petitioners insti- 
tuting suit and filing application praying for interim 
injunction -Application dismissed - Vacation Judge 
of High Court directing both sides to maintain status 
quo - Standing crops not to be harvested by both 
parties till orders were got from appellate court - 
First respondent filing petition for police protection 
- District court granting police protection - Order, if 
can be sustained. was (ss 
The first respondent filed three suits against the 
petitioners on the file of the Original Side of the 
High Court. They were all dismissed. Appeals 
‘Yom that order.are pending before the Appellate 
Side ofthe High Court. The petitioners instituted 
4 Suit in O.S.No.2291 of 1991 on the file of the 
District Munsif, Poonamallee and also. filed 
1.A.No.3163 of 1991 praying for interim injunc- 
tion restraining the respondent from interfering 
with the petitioner's peaceful possession of the 
suit.lands. That application was dismissed. The 


petitioners preferred an appeal C.M.A.No.5 of - 


1992 before the Sub Court at Poonamallee. Dur- 
ing Christmas vacation, the petitioners filed 
C.M.P.No.17240 of 1991 and the learned vacation 
Judge ordered that status quo should be main- 
. tained. It was further directed that the standing 
crops should not be harvested by both-the parties 
till orders were obtained from the appropriate 
Court. Clarification was sought and on 14.1.1992, 
the court made it clear that it had not decided 
about the possession of the property. The first 
respondent filed LA.No.30 of 1992 before the 
District Court, Chengalpattu praying to deploy a 
minimum of 50 police personnel to give protec- 
tion to her life and property. The District Judge 


` 
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passed an interim order on 14.1.1992 granting 
police protection to the 1st respondent. This order 
was challenged in revision. It was contended that 
the District Judge had no jurisdiction to pass the 
impugned order and that it was not valid as it had 
been passed without serving notice on the peti- 
tioners. 

Held:- An order passed behind the back of the 
petitioners, in the view of the court, is in violation 
of principles of natural justice. The Apex Court of 
the land has observed that the principles of natu- 
ral justice will apply equally to the proceedings in 
the civil court also. [Para 5] 
If the principles laid down in G.Krishnan v. 
Smit. Thulasi Ammal, (1991)1 L.W. 513 are ap- 
plied, the order passed by the learned District 
Judge, Chengalpattu in LA.No.30 of 1992 in 
O.S.No.22910f1991 dated 14.1.1992 is erroneous 
in law and has to bé set aside. [Para 6] 
Cases referred to: 

Charan LalSahu v. Union of India, A.I.R. 1990 S.C. 
1480; Sangram Singh v. Election Tribunal, Korah, 
(1955)2 M.L.J. (S.C.) 13: (1955)2 .C.R. 1:1 955 
S.CJ. 431: ALR. 1955 S.C. 425; Balakrishna Udayar 
v. Vasudeva Ayyar, ALR. 1917 P.C. 71; T.B.Barret 
v. African Products Limited, 110 1.C. 299: ALR. 
1928 P.C. 261; Venkatasubbiah v. Lakshminara- 


. simham, A.LR. 1925 Mad. 1274; G.Krishnan v. 


Smt. Thulasi Ammal, (1991)1 L.W. 513; K.G.Gopal 
v. KR.Lilybai, (1991)1 LW. 558; Sri Sambu Films 
v. Mis. Vijaya Pictures, (1991)1 L.W. 604. : 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the District 
Court, Chingleput, dated 14.1.1992 and made in 
LA.No.30 of 1992 in O.S.No.2291 of 1991 Princi- 
pal District Munsif, Poonamallee. 

Dadamirasi, Senior Counsel, for S.Subbiah, for 
Petitioners. 

Krishnamurthy, ..Senior Counsel, 
G.R.Lakshmanan, for Respondent No.1. 
The Court made the following 

ORDER-- The civil revision petition is filed against 
an order of the learned District Judge, Chingleput, 
passed in I.A.No.30 of 1992 dated 14.1. 1992 exer- 
cising his powers under Sec.151 of Code of Civil 


for: 


Procedure and ordering police protection in 


favour of the first respondent herein. 

2. The firstrespondent has filed threesuits against 
the petitioners on the file of-the original side of 
this Court and by a common judgment dated 
29.11.1991 in C.S.Nos.95 and 170 of 1984 and 302 


Ij] 


of 1989, they were disposed of by Arumugham, J. 
All the suits filed by the first respondent were 
dismissed. Subsequent to the said dismissal of the 
suits, appeals were filed by the first respondent 
and they are pending on the Appellate side of this 
Court. The pétitioners instituted a suit- in 
O.S.No.2291 of 1991 on the file of the District 
Munsif, Poonamallee and also filed LA.No.3163 
of 1991 praying for interim injunction restraining 
the first respondent from interfering with the 
petitioners’ peaceful possession ofthe suit lands 
bearing S.Nos.13-16, 18:20 in Saidapet Taluk, 

Chingleput District. On 18.12.1991, the applica- 
tion praying for interim injunction was dismissed 
by the learned District Munsif, Poonamallee. 

Against the said order of the learned District 
Munsif, the petitioners preferred C.M:A.No.5 of 
1992 before the Subordinate Judge at Poonamal- 
lee. Originally C.M.P.No.17240 of 1991 was pre- 
ferred by the petitioners before this Court during 
Christmas vacation, and by an order dated 26.12.1991 
the learned vacation Judge A.R. “Lakshmanan, J. 

after hearing the learhed counsel on both sides 
ordered that status quo as on date to be main- 


tained till either or both parties obtain orders . 


from the appellate coùrt against the impugned 
judgment. The learned Judge has further directed 
that the standing crops shall not be' harvested by 
both the parties till orders are obtained from the 
appropriate court and no new crops also shall be 
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respondent herein that in view of Pongal holidays 
the petitioners herein will dispossess her and as 
such there is some urgency in the matter. It is con- 
tended by the first respondent before the learned 


. District Judge, Chengalpattu that the petitioners 


` will use force and expel the first respondent herein 


* 


-from the property. The learned District Judge, 


Chengalpattu passed an order on 14.1.1992, styl- _ 
ing to bean interim order, till the appellate Forum , 
hears the appeal filed by the first respondent . 
herein. By the said order, the Icarned District , 
Judge, Chengalpattu has granted police protec- 


‘tion to the.first respondent herein. This order is 


challenged before me. 
3. Mr.Dadamirasi, the learned- Senior Counsel 
appearing for the petitioners contends that the 


‘learned District Judge has no jurisdiction to pass 


_ such an order which is impugned heréin: He fùr- 


ther argues that even assuming fora moment, the © 
learned Judge has jurisdiction the order passed by 
him is not valid since it has been passed without 


~ serving notice on the petitioners. It is contended 


- by the learned Senior Counsel for the petitioners 


that the learned District Judge, Chengalpattu ought 


‘not to have entertained the petition without serv- 


ing notice on petitioners. It is also pointed out by - 


_-the learned senior Counsel that the petitioners/ 


` raised by the first respondent till then. Clarifica- ` 


tion was sought for by the first respondent herein 
: by filing C.M.P.No.494 of 1991 and by order dated 
14.1.1992, the learned Judge has made it clear that 


he has not decided about the possession of the - 


property and observed that it is for the appellant 
in the proposed appeal to move the appellate 
court for necessary and appropriate order and 
further directed the Sub Court, Poonamallee to 


number theappeal filed by the petitioners without - 


insisting upon the production ofa certified copy of 
the decree and number the same, if it is otherwise 
inorder. While matterstood thus, the first respon- 
dent herein filed ].A.No.30 of 1992 and-made a 


sworn statement on 13.1.1992 before the District. 


Court, Chingleput as if it is a petition under Sec.151, 
C.P.C. praying to deploy a minimum of 50 police 
personnel to give protection to her life and prop- 
erty more fully described in the schedule to the 
petition. It has been alleged before the learned 
District Judge, Chengalpattu by the first 


having failed in their attempt to obtain an interim 


- injunction, have preferred an appeal and as such 


the learned District Judge ought not to have 
entertained -a petition praying for an interim 
injunction filed by the defendant in the suit. It is 
furthér pointed out that police is not a partycither 


‘in the suit orin any ofthe procecdings. Apart from 
_these.contentions, the learned Senior counsel for 


the petitioners raised the question regarding the 


. possession of the property and traced out the 
entire history of the earlier litigations between the 
parties. . - 


4. MrR. Krishnamurthy, the irnod Senior Coun- 
sel appearing for the first respondent contends 


that under the Civil Court Act, a reading of Secs.12 . --° 


and 13 confer powers on the learned District 
Judge to pass interim orders and that considering 


- the facts and circumstances of the case on.hand, 
-the order passed by the learned District Judge- 
dated 14.1.1992 is reasonable and thc learned 


District Judge has rendered justice to both the 
parties. It isalso pointed out by the learned Senior 
Counsel that a learned Judge of this Court in 7939 
M.L.J. 419, has decided that an injunction can be 
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obtained by defendants in the suit under O.39, 
Rule 1 and as such it cannot be contended that no 
injunction can be obtained by defendants in the 
suit. According to the learned Senior Counsel, the 
orders of Lakshmanan, J. as well as the judgment 
passed by Arumugham, J. will clearly show that 
the first respondent is in possession of the prop- 
erty and as such the learned District Judge is right 
in granting police protection to the a Tespon- 
dent for a limited period. : 

5. I have considered the arguments of 
Mr.Dadamirasi, the learned Senior Counsel for 
the petitioners and of Mr.R.Krishnamurthy, the 
learned Senior Counsel appearing for the first 
respondent. The short question to be decided in 
this petition is whether the learned District Judge 
has got jurisdiction to pass orders granting police 
protection, exercising the power under Sec.151 of 
the Code of Civil Procedure on the facts of the case 
on hand. Here is a case where the first respondent 
has lost her litigation before the original side of 
this Court and appeals preferred against the said 
common judgment are pending. While so, the 
petitioners herein have filed an original suit 
before the District Munsif, Poonamallee along 


with an interim application for interim injunction - 


and the interim injunction petition was dismissed 
and against the same an appeal was filed and it is 
pending. While it is so, it seems Christmas and 
Pongal holidays intervened. That is why the peti- 
tioners herein have approached this Court during 
Christmas vacation, and obtained an order from 
Lakshmanan, J., who was the Vacation Judge at 
that period. It is also seen that on 13.1.1992 the 
first respondent herein has sworn to an affidavit 
and filed before Lakshmanan, J. praying for a 
clarification of the order of the learned Judge 
passed on 26.12.1991. On the same day an affidavit 


was sworn to by the first respondent before the - 


District Judge, Chengalpattu praying for police 
protection. Iam notable tosee that any reference 


is made in the affidavit filed before the learned 
District Judge, Chengalpattustatingthatanappli- ^ 


cation for clarification has been filed before this 
Court. So apparently when both these proceed- 
ings were taken, one before the learned District 
Judge, Chengalpattu and another before this Court, 


nothing prevented the first respondent herein: 
from stating before the learned District Judge, , 


Chengalpattu about the filing ofa petition before 
this Court praying fora clarification of the order 
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passed by Lakshmanan, J. dated 26.12.1991. 
Unfortunately, this has not been donc. At thc 
same time, an order giving police protection to the 
first respondent has been passed by the Icarned 
District Judge as mentioned hereinabove, cven 
without giving notice to the petitioncrs before me, 
on the basis of a mere endorsement made by the 
learned counsel for the first-respondent herein 
that the “notice could not be given to the other 
side as the counsel could not be seen or searched 
for service”. An order passed behind the back of 
the petitioners, in my view, is in violation of prin- 


‘ciples of the natural justice. The apex court of the 


land has observed that the principles of natural 
justice will apply equally to the procecdings in the 
Civil Courts also. In Charan Lal Sahu v. Union of 
India, ALR. 1990 S.C. 1480, the Supreme Court 
has observed as follows: [at p.1541] - 
..In this connection, reference may be made 
to the decision of this Court in Sangram | Singh 
v. Election Tribunal, Kotah, (1955)2 MLJ. (S.C.) 
13: (1955)2 S.C.R. 1: 1955 S.CJ. 431: ALR. 
1955 S.C. 425. 'The Representation of the Pcople 
Act, 1951 contains Sec.90 and the procedure of 
Election Tribunals under the Act was gov- 
erned by the said provision. Sub-sec.(2) of 
Sec.90 provides that "subject to the provisions 
of this Act and of any rule made thercundcr, 
every election petition shall be tricd by the 
tribunal, as nearly as may be, in accordance 
with the procedure applicable under the Code 
of Civil Procedure, 1908 to the trial of suits". 
Justice Bose speaking for the court said that it 
is procedure, something designed to facilitate 
justice and further its ends, and cannot bc 
considered as a penal enactment fór punish- 
mentor penalties; nor a thing designed to trip 
people up rather than help them. It was reiter- 
ated that our laws of procedure are grounded 
on the principle of natural justice which 
requires that men should not be condemned 
unheard, that decisions should not be reached 
behind their backs, that proceedings that 
effect their lives and property should not.con- - 
tinue in their absence and that théy should not 
be precluded from participating in them. Of 
‘course, there may be exceptions and where 
: they are clearly defined thesc must be given 
effect to. But taken by and large, and subject to 
that proviso, our laws of procedure should bc 
construed, wherever that is rcasonably 
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possible, in the light of that principle. At page 
9ofthereport, Justice Bose observed as under: 
“But that a law of natural justice exists in the 


sense that a party must he heard in a court of 


law, or at any rate be afforded an opportunity 
to appear and defend himself, unless there is 
express provision to the contrary, is, we think, 
beyond dispute. See the observations of the 
Privy Council in Balakrishna Udayar v. Vasudeva 
Ayyar, A.I.R. 1917 P.C. 71 and especially in 
T.B.Barret v. African Products Limited, :A.LR. 
1928 P.C. 261, where Lord Buckmaster said 
“no forms or procedureshould ever be permit- 
ted to exclude the presentation of a litigant’s 
defence.” Also Hari Visnu’s Case, which have 
just quoted. - 

In our opinion, Wallace, J. was right in 
Venkatasubbiah v. Lakshminarasimham, A.LR. 


1925 Mad. 1274, holding that “One cardinal - 


principle to be observed in trials by a court 


obviously is that a party has a right to appear- 


and plead his cause on all occasions when that 
cause comes on for hearing", and that “it fol- 
lows thata party should not be deprived of that 
right and in fact the Court has no option to 
refuse that right, unless the Code of Civil 
Procedure deprives him of it". 
“All civilised countries accept the right to be 
heard as part of the due process of law where 
questions affecting their rights, privileges or 
claims are considered or adjudicated..... 
So this is a case where the impugned order has 
been passed without giving notice to the peti- 
tioners herein and on this ground, following 
the principle laid down in the abovementioned 
case, the impugned order has to be set aside.” 
6. That apart, Srinivasan, J. has dealt with the 
‘question of the power of the civil court under 
Sec.151, CP.C. in G.Krishnan v. Smt. Thulasi Ammal, 


(1991) 1 L.W. 513, to give police protection. In that . 


case, the learned Judge has exhaustively dealt with 
the question as to whether a civil court, in exercise 
of its inherent powers under Sec.151 of the Code 
' of Civil Procedure, can issue directions to Police. 
. The learned Judge has held that a direction to a 


` police official though purporting to be one under:  . 
Sec.151 of the Codé of Civil Procedure, is really ~ 


‘one for a mandatory injunction against the police 
official directing him to do a particular act and 
- that such a direction cannot be issued by a civil 


court when the police official is not a party to the - 
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suit or proceeding and when he is not claiming 
under any of the parties to the suit. The learned 
Judge has further held that if it is only a question 
of protecting the possession of the party con- 
cerned, it is for him to apply to the potice officials 
for necessary safeguards and if thcy fail to do their 
duties, heshallapproach this Court under Art.226 
ofthe Constitution of India. With respect, I agree; 
with the views of Srinivasan, J. in the abovemen- 
tioned case and if those principles are applied, I 
amoftheviewthat the order passed by the learned 
District Judge, Chengalpattu in I.A.No.30 of 1992 
in O.S.No.2291 of 1991 dated 14.1.1992 is errone- 
ousinlawand has tobe set aside. At the same time, 


_ two decisions of Ratnam, J., which are reported in 


KG.Gopalv. K R.Lilybai, (1991)1 L.W. 558, andin 
Sri Sambu Films v. Mis.Vijaya Pictures, (1991)1 
L.W. 604, are referred to me to contend there is a 
difference in the views expressed by Srinivasan, J. 
in the abovementioned case. A reading of the 
decisions of Ratnam, J. and Srinivasan, J. men- 
tioned hereinabove will clearly show that there is 
no difference ofopinion or no contrary views have 
been expressed. In both the cases decided by Ratnam, 
J. there was an order of injunction in favour of the 
petitioners therein and in such circumstances the 
learned Judge has held that the order of injunction 
can be enforced with the aid of police as follow up 
action. As I am deciding the issue mainly on thé 


-question of jurisdiction and on a question of law, 


Iam not inclined to enter into the merits of the 
caseand it is not necessary for me toenter into the 
merits of the case at this stage. So, for the reasons 
stated above, on the grounds that the learned 
District Judge has passed the impugned order 
behind the back of the petitioners and also on the 
ground that he has no jurisdiction to pass orders 
under Sec.151, C.P.C. the impugned order is set 
aside and the civil revision petition will stand 
allowed. However, it is open to the first respon- 
dent to seek police protection, if advised under 
Sec.145 of the Cri.P.C. However, there will be no. 


i order as to costs: 


BS. - ^ NETT Petition allowed. 
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MADRAS. n . 
[Special Original Jurisdiction] - 


Present:- D.Raju, J. 


' W.P.No.12091 of 1991 6th February, 1992." 


D. Pandi Naicker „Petitioner 
The Collector of Tirunelveli, Kaitabomman. Dis- 
` trict and others 


(A) Limitation Act (XXXVI of 1963), Sec.5 : Tamil 
Nadu Minor Mineral Concession: Rules, 1959 - 
Applications under Rules to Collector - Collector , . 
not a court - Cannot condone delay in making ` 
applications invoking provision of Limitation Act. 
(B) Tamil Nadu Minor Mineral Concession Rules 
(1954), Rule 9(2) (as amended by G.O.Ms.No.764, 
Industries (K-1) Dept., dated 19.8.1988) - Amend- 
ment is not retrospective but prospective - Applica- 
tions made for renewal after amendment came into - 
force - Renewal will be governed only amended. 
Rule. : - 
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1989, and repelled by the learned Judges of the 
Division Bench. It has also been held that since the 
Collector before whom the application-has to be 
filed is not *Court', the question of invoking the ` 
provisions or applying the Limitation Act, 1963 

` does not arise at all. The decision of the Division 
Bench completely answers the issues raised before 
- the Court by the petitioner. [Para 7] 
The plea that the amendment introduced in 
.. G.O.Ms.No.764, Industries (K-1) Department, 
dated 19.8.1988 published in the Tamil Nadu 


...Respondents... Government Gazette, dated 21.9.1989 is sought to 


“be given retrospective effect to deprive the peti- 
tioner of his vested right is wholly misconceivéd ” 
..-ánd does not merit acceptance. The amendment 
introduced tothe rulein question is orily prospec- 
tive and it deals with the time within which an 
" application for renewal of the Icase has to be. 
‘ made. The application for renewal ofa lcasc could 


` arise only in respect ofa period subsequent to the 
period for which the original lease has been granted. 


The lease expired only on 30.6.1989. As per the 
-terms of the rule prior to its amendment, this 
application should have been made on or before 
- 1.5.1989; but this rule was properly and validly 


The petitioner was granted a quarry lease for 5 ; amendedas early as on 19.8.1988and published on 


„quarrying rough stones in S.Nos.270/1, 391/1 and . 
‘1091/1-A of Vikramasingapuram. The. lease . 
expired on 30.6.1989. According to Rule 9(2) of. 
the Tamil Nadu Minor Mineral Concession Rules, 
1959the application forrenewalofthelicencehad , 
to be made 60 days prior to the date ofexpiry of the. - 
lease. But the rule was amended by G.O.Ms.No. 164° 
Industries dated 19,8.1988 and an application for 


renewal of the lease had to be made within three: 


months prior to the date of expiry of the lease. The’ 
petitioner made an application for renewal on: . 
17.4.1989. It was rejected as not having been made. 
within three months prior to the date of expiry of 
the lease. He filed a Writ Petition for quashing the 
order contending that the Collector should have. 
invoked Sec.5 of the Limitation Act to condone 
the delay and that the amendment to Rule 9(2) . 
could not be given retrospective effect in the’ 


21.9, 1988 and inasmuch: as the amended rule came a 


' into. force long before the right to apply for 
- renewal itself accrued to the petitioner, the new 
"rule only shall- govern the case on hand. Even - 
“assuming that as per the unamended rule, the 


.petitioner could have applicd for renewal on |. ' 


. 15.1989, the amended law which has been brought - 
into existence even long before this date could not 
‘be eschewed from consideration or ignored and _ 
„the petitioner if he wants to have the privilege of 
„renewal must strictly comply with the conditions 
prescribed ‘therefor. It is not the claim of the 
petitioner, nor could it be, that there was any 
promise or-any such promise. Could be deemed to - 
have been made at the time of the grant of the 
- original lease that there will be no alteration of (he 

. rules in any respect. The old Ruic 9(2) of the rules 


does not survive its amendment and on and fi rom . 


absence of such power specifically conferred on ~ the date of the amendment itis only the new and. - 


the Government under the Act itself. 


Held:- The plea based upon the applicability of - 


Sec.Softhe Limitation Act, 1963 has been specifi- 
cally considered by a Division Bench of this Court 
in Easwaramoorthy and others v. The Government 


of Tamil Nadu and others, W.P.Nos.8073 to 8077 of 


- 


amended rule thatsurvived and could besaid to be 


-in force for prospective application in respect of 


all cases which come up for consideration thereaf- 


.' ter before the statutory authority. designated for 


the purpose. Consequently, the plea based upon 
the grievance of retrospectivity and alleged 


II] 

deprivation of rights have no basis in law. 
[Paras 8 and 7] 

Cases referred to: 


State of Madhya Pradesh and others v. Orient Paper 
Mills Ltd., A.I.R. 1977 S.C. 687: (1977)2 S.C.R. 
149: (1977)2 S.C.C. 77; Ramesh Chander v. Veena 
Kaushal, A.LR. 1978 S.C. 1807: (1978)4 $.C.C. 70: 
1978 S.C.C. (Crl.) 508; Jamandass v. Gokuldass, 
A.LR. 1984 Raj. 8; Punjab University v. Subash 
Chander, A.I.R. 1984 S:C. 1415: (1984)3 S.C.C. 
603; State of Tamil Nadu v. Hind Stone, A.I.R. 1981 - 
S.C. 711: (1981)2 S.C.C. 306. 

Petition under Art.226 of the Constitution of 
India praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorarified mandamus calling for the records 
relating to the proceedings of the 1st respondent , 
in K.Dis.1184 of 1989, dated 3.8.1989 and the: 
orders passed by the 2nd respondent in R.C.No.4647/ 
81/1990, dated 10.3.1990 and the order passed by 
the3rd respondent in G.O.(D) 504, dated 6.5.1991 


quash the said orders direct the respondents to ' 


consider the renewal application filed by the peti- 
tioner on merits. 

V.Selvaraj, for Petitioner. 

V.Raghupathy, Additional Government Pleader, 
for Respondents. . 

The Court made the following ` 
ORDER:- The above writ petition-has been filed 
fortheissue ofa writofcertiorarified mandamus to: 
call for the records and quash the proceedings of 
the first respondent in K.Dis.No.1184 of 1989, - 
dated 3.8.1989 of the second respondent in 
Rc.No.4647/81/90, dated 10.3.1990 and of the third — 
respondent in G.O.(D) No.504, dated 6.5.1991 
and consequently direct the respondents to con- - 
sider the renewal application filed by the peti- 
tioner on merits. 

` 2. The petitioner in théaffidavit filed in support of: 
the writ petition claims that he was the successful 
bidder and consequently he was granted a quarry . 

` lease for quarrying rough stones in Survey Nos.270/. ` 
1, 391/1 and 1090/1A of Vikramasingapuram, 
Ambasamudram Taluk, Tirunelveli Kattabommari . 
District for faslis 1396, 1397 and 1398, that the ~ 
lease expired on 30.6.1989, that the terms and 
conditions ofthe lease are governed by the confir- , 
mation Order as well as the lease deed execüted'by. - 
the parties, that before the expiry of the lease, the , 
petitioner made an application for its renéwal on 
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17.4.1989 agreeing to pay the enhanced rent of 10 
per cent over the previous year’s rent as provided 
under Clause 10 of the Confirmation Order and 
that, while the said application for renewal was 
pending, the first respondent notified on 16.6.1989 


. theauction of the quarry fixing the date ofauction 


on 15.11:1989. It is stated that the auction did not 
take place and got postponed. Aggrieved against 


‘ the action of the District Collector in bringing the 


quarry to auction, the petitioner filed W.P.No.8561 
of 1989 and byan order dated 13.7. 1989, this Court 


-ordered the writ petition by issuing a direction to 


hold up theauction till the disposal of the applica- 
tion filed by the petitioner for renewal and tillsuch 
disposal, the petitioner will not be disturbed from 
carrying on his quarrying operations It appears 
that the District Collector again notified the quarry 
for auction on 15.11.1989 and that the petitioner 
raiséd objections to the said auctions and it was at 
that stage by a letter dated 25.1.1990 claimed to 
have been served on the petitioner on 26.1.1990 it 
was informed that by an order dated 3.8.1989 the 
application for renewal was rejected on the ground 


-ofdelay. The petitioner would claim that the order 


dated 3.8.1989 was never served on the petitioner, 
though it was claimed by the authorities to have 
been sent by Registered Post with Acknowledg- 
ment Due. While claiming that.the petitioner 
came to know of all these only on receipt of the 
letter dated 25.1.1990. It is alleged that the order 
dated 3.8.1989 should have been brought into 
. existence after 15.11.1989 when the petitioner is 
said to have objected to the proposed auction. 

3. The petitioner further contends in the affidavit 
that- the application was rejected solely on the 
ground that it was time barred, that originally the 
rules provided for the filing of the renewal appli- 
cation 60 days prior to the date of theexpiry of the 
lease, that the said rule was so amended subse- 
-quently to stipulate that the renewal application 
shall bé filed within three months from thedateof . 
expiry of the lease, that the petitioner was not 
"áware of the said amendment, that the delay in 


filing the application was neither wilful nor wan- 


ton but due to the bona fide mistakes as stated 


, above, and thatas against the order dated 3.8.1989 


` communicated to the petitioner on 26.1.1990, the 


- petitioner filed an appeal to the second respon- 


dent. It was again rejected on 10.3.1990 on the 
ground that the time prescribed is not only man- 


` datory but also a condition to obtain the renewal 
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of the lease and consequently, the same cannot bt 
condoned. The Appellate Authority seems to have 
referred to the decision made in W.A.No.575 of 
1989 and thereupon the petitioner filed a further 
appeal to the third respondent on 9.4.1990 which 
also cameto berejected 0n6.5,1991 on the ground 
that the application for renewal should have been 
made before 1.4.1989 and that the order rejecting 
the renewal was in order. 
4. On the above facts and circumstances, the peti- 
tioner contends that though Rule 9(2) of the 
Tamil Nadu Minor Mineral Concession Rules, 
1959 had been amended on 19.8.1988, the provi- 
sion that existed on 28.1.1986 which is the date of 
the grant of the original lease in favour of the 
petitioner alone should apply and the application 
for renewal filed within two months from the date 
of the expiry of the lease should be treated as 
having been filed in Lime and the claim for renewal 
` is to be decided on merits. It is also contended that 
the amendment to Rule 9(2) ofthe rule cannot be 
given retrospective effect so as to take away the 
existing accrued rights of a longer period of limi- 
tation and that theState Government which is the 
rule making authority under Sec.15'of the Act 
cannot make a retrospective amendment in.the 
absence of such power specifically conferred under 
the Act itself. The respondents, according to the 
petitioner, committed an error in assuming that 
the period prescribed in Rule 9(2) of the rules is 
mandatory and the delay cannot: be condoned, 
since according to the petitioner, Sec.5 of the 
Limitation Act-is applicable and condonation of 
delay is possible, if sufficient cause is shown. It is 
also contended that the decision relied upon by 
the Appellate Authority does not apply to the 
facts of the case and, in any event, that decision 
requires reconsideration in the light of Sec.5 of 
the Limitation Act, the applicability of which, it is 
claimed, has not been considered in that decision. 
5. The first respondent has filed a counter affidavit 
in which the fact relating to the grant of mining 
lease is admitted, but it is stated in the counter 
affidavit that the writ petitioner in the appeal 
before the Government has stated that he was not 
doing quarrying operation after he took posses- 
sion of the quarry though he will contend to the 
contrary in the affidavit filed in the writ petition. 
It is stated in the counter affidavit that the appli- 
cation dated 17.4.1989 for renewal was received in 
the Office of the first respondent on 20.4.1989, 
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that in the meantime, the petitioner moved this 
court in W.P.No.8561 of 1989, that thereafter, the 
first respondent rejected the renewal application 
on 3.8.1989 and the copy of the same was sent by 
Registered Post with Acknowledgment Due on 
4.8.1989. It is also claimed that the said registered 
letter was returned to the first respondent’s Office 
with remarks by the Postal Authorities “left Madras 
without instructions on 12.8.1989” and that the 
same indicated only a deliberate evasion to 
receive the copy and consequently, theallegations 
that the communication dated 3.8.1989 should 
have been brought into existence after 15.11.1989 
has no basis and is untenable. It is also contended _ 


_ that in the face of an admission by the writ peti- 


tioner himself that the renewal application was 
not preferred in time, the plea that he was not 
aware of the amendment relating to renewal is 
untenable since ignorance of law is also no excuse. 
Thestatutory requirement stipulated under Rule 
9(2) of the rules as per the amendment applies to 
the case on hand and the plea to the contrary that 
the rights of parties are to be decided according to 
the laws which existed as on 28.10.1986 when the 
lease was granted is not correct and that such a 
claim cannot be sustained. It is also claimed that 
the period prescribed in Rule 9(2) is mandatory 
andthatthereis no provision for condonation and 
the plea based on the applicability of the Limita- 


‘tion Act is untenable. The first respondent also 


states that the petitioner is not continuing in 
possession and as a matter of fact for the illicit 
quarrying, a penalty of Rs.1225 was levied by the 
firstrespondent by his proceedings dated 1.4.1991. 
and the writ petitioner remitted the penalty on 
15.7.1991. Consequently, it is contended that the 
writ petition has no merits and deserves to be 
dismissed.. ; 

6. The case law relied upon before me by the 
learned counsel appearing on either side in sup- 
-port of their submissions will be now taken up for 
consideration. The decision in State of Madhya 
Pradesh and others v. Orient Paper Mills Ltd., A.I.R.. 
1977 S.C. 687: (1977)2 S.C.R. 149-(1977)2 S.C. C. 
77, was one where the Supreme Court. On the 
terms and conditions of the lease of forest area for 
cutting of bamboo and salai wood from the leased 
forest area held that in truth and substance the 
transaction amounted to a sale. The observations 
made with reference to the amending bill fastening 
de novo liability made in the said case have no 
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application to the case on hand. Similarly, the 
decision in Ramesh Chander v. Veena Kaushal, 
ALR. 1978 S.C. 1807: (1978)4 S.C.C. 70: 1978 
S.C.C. (Cri.) 508, also had no relevance whatso- 


ever to the point for consideration in this case. . 


The decision in Jamandass v. Gokuldass, A.LR. 
1984 Raj. 8, is one where a Division Bench of the 
Rajasthan High Court has held that the provisions 
of Sec.6 as amended by the Amending Act 14 of 
1976, being not retrospective in operation will not 
be applicable to suits or proceedings pending 
when Ordinance 26 of 1945 came into force. The 
observations in this case are also wholly irrelevant 
for the case on hand. The decision in Punjab 
University v. Subash Chander, A.LR. 1984 S.C. 
1415: (1984)3 S.C.C. 603, is one wherein the apex 
Court while considering the case of a candidate 
who joined M.B.B.S., Course in 1965 but appeared 
forfinalexamination only in 1974 and the claim of 


such candidate that the subsequentamendment in. 


1970 reducing the percentage of grade marks will 
not apply to him held as hereunder: ` 


“We do not agree with the learned Judges of 


the Full Bench of the High Court that there is 
any element of retrospectivity in the change - 


brought about by the addition of the exception ` 


to Rule 1. 1 of the Calendar for the year 1970. 
“Retrospective” according to the shorter 
Oxford English Dictionary. Third Edition, in 
relation to Statutes etc. means “Operative with 
regard to past time”. The change brought about 
“by the addition of the-exception to. Rule 2.1 
does not say that it shall be operative with 
effect from any earlier date. If is obviously 
prospective. It is not possible to hold that it is 
retrospective in operation merely because 
though introduced in 1970 it was applied to 
Subash Chander, respondent 1, who appeared 


for the final examination in 1974, after he had. 
joined the course earlier in 1965. No promise _ 


was made out could be deemed to have been 
made to him at the time of his admission in 
1965 that there will be no alteration ofthe rule 
or regulation in regard to the percentage of 
. marksrequired for passing anyexamination Or 
award relating thereto which were in force at 
the time ofhis admission would continue to be 
applied to him until he finished his whole 
course." [Para 11] 
Again in paragraph 12, it has been held by the 
learned Judges as follows: 
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“Therefore, we are clearly of the opinion that 
there is no question of the change in the rule 
made in the year 1970 having-retrospective 
operation merely because it was applied in 
: 1974 to Subash Chander who had joined the 
M.B.B.S. course in 1965 whien the rule regard- 
ingawardofgrace marks was different. In these 
circumstances, we affirm the view of 
D.K.Mahajan and P.C Jain, JJ. expressed in 
Sewa Ram v. Kurukshetra University, L.P.A.No.97 
- of 1967, dt. 1 7-7-1968 and disapprove the view. 
taken by the learned J udges of the Full Bench 
in the decision under appeal in this case and 
_ hold that the University was right in holding 
that Subash Chander, respondent 1, was not 
entitled to 16 grace marks under the old rule 
but was entitled to only 4 grace marks under 
the new rule and had therefore not passed the 
examination in Midwifery. 
7. The first appellate authority itself has referred 
to the following two judgments of this Court in 
- P.Manivannan v. The Commissioner and Secretary 
to Government Industries Department and another, > 
W.A.No.575 of 1989 dated 19.7.1989 and 
A.Easwaramoorthy and others v. The Government 
of Tamil Nadu and others, W.P.Nos.8073 to 8077 of 


. 1989 dated 19.10.1989, in support of the stand 


taken for the respondents. The above two deci- 
sions ofa Division Bench of this Court are not only- 
directly on point but also are in respect of the very 
subject matter in issue and the applicability of the 
very amendment to Rule 9(2) of the Rules to an 
almost similar case. In the first of the judgments 
referred to above, it has been held that the pre- 


‘scription relating to the time within which the 


application for renewal has to be made is manda- 
tory in nature and there is no question of condon- 
ing the delay. In the second of the judgments, the 
Division Bench of this Court held that the pre- 
scription of the time within which the application 
for renewal has to be made is not only mandatory _ 
but it is not a period of limitation but only a 
condition and as such there is: no' question of 
condonation from compliance with the condition 
stipulated. The»plea based upon the applicability 
ofSec.5 of the Limitation Act, 1963 has also been 
` specifically considered and repelled by the learned 
Judgesofthe Division Bench. It has also been held 
thatsince the Collector before whom the applica- 
tion has to be filed is not “Court”, the question of 
invokin E the Provisions or applying the 
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Limitation Act, 1963 does not arise at all. The 


decision ofthe Division Bench, in my view, com- 
pletely answers the issues raised before me against 
the petitioner. Yet, there is an attempt for the 
petitioner, to relentlessly pursue by contending 
that the amendment issued in 1988 could not be 
applied retrospectively to the case of the peti- 
tioner and that it is only the rules as they stood on 
the date of the grant of the original lease in 1986 
that should apply to consider the claim of the 
petitioner and that the application to the case on 
‘hand of the amended Rules takes away the rights 
| of the petitioner for renewal. 
8. The plea that the amendment introduced in 
G.O.Ms.No.764, Industries (K1) Department, dated 
19.8.1988 published in the Tamil Nadu Govern- 
ment Gazette, dated 21.9.1988 is sought to be 
givenretrospective effect to deprive the petitioner 


of his vested right is wholly misconceived and does 


not merit acceptance. The amendment introduced 
to the rule in question is only prospective and it 
deals with the time within which an application for 
renewal of the lease has to be made. The applica- 
tion for renewal of a lease could arise only in 
respect of a period subsequent to the period for 


which the original lease has been granted. The _ 


lease expired only on 30.6.1989. As per the terms 
ofthe rule prior to its amendment the application 
could have been made on or before 1.5.1989; but 
this rulewas properly and validly amended as early 
as on 19.8.1988 and published on 21.9.1988 and 
inasmuch asthe amended rule came into force 
long before the right to-apply for renewal itself 
accrued to the petitioner, the new rule only shall 
govern the case ón hand. Even assuming that as 
per the unamended rule tlie petitioner could have 


applied for renewalon 1.5.1989, the amended law f 


which has been brought into existence even long 
before this date could not be. eschewed from con- 
sideration or ignored and the petitioner, if he 
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1981 S.C. 711: (1981)2S.C.C. 306, while consider- 
ing the effect and implication of an amendment 
issued in Rule 8-C of the Rules in respect of 
applications filed before and even pending on the 
date of the amendment held that no one has a 
vested right in matters of the kind and the applica- 
tion has to beconsidered in the light of the rules in 
force at the time of consideration. That apart, the 
apexcourt, has repeatedly held that whena ruleor 
amendment is given effect only from the date 
when it was made or promulgated and not from an 
earlier date, merely because it may effect or gov- 
ern existing cases or situations, it cannot be said to 
beon that account retrospective. The old rule 9(2) 
oftherules does notsurvive its amendmentandon 
and from the date of its amendment it is only the 
new and amended rule that survived and could be 
said to be in force for prospective application in 
respect of all cases which come up for considera- 
tion thereafter, before the statutory authority 
designated for the purpose. Consequently, the 
plea based upon a grievance of retrospectivity and 
alleged deprivation of rights have no basis in law. 
10. Forallthe reasons stated above, in my view, the 
impugned orders do not suffer any patent error of 
law or perversity of approach and I see no justifi- 
cation to interfere with the impugned orders, The 
writ petition, therefore, fails and shall stand dis- 


missed, but in the circumstances, there shall be no 


order as to costs. ta 


BS. Petition dismissed. 


M 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. E 


. Present:- Sian J. 


wants to have the privilege ofrenewal muststrictly ~- 


comply with the conditions prescribed therefor. 
' The decision of the Supreme Court reported in 
ALR. 1984 S.C. 1415, referred to Supra squarely 
answers the claim: ‘Of the petitioner, against him. 

9. It is riot the claini of the petitioner, nor it could 


be, that there was any promise or anysuch promise . 


could be deemed to have been made at the time of 
the grant of the original lease, that there will beno 


alteration of the rules in any. respect. The apex - 


Court in State of Tamil Nadu y. Hind Stone, ALR. 


C.R.P:Nos.410 and 411 of 1992 MM 
19th February 1992. x 
Ramachandran .. Petitioner ' 
V. 7 ta 
Janardhanam and others ...Respondents. ` 


Civil Procedure Code (Vof 1908), 0.13, Rule 2(1 ) ni 


and O.7, Rule 18 - Documents - Production f- : 
Stage of. : m 


Il) Ramachandran v. Janardhanam (Srinivasan, J.) 


0.13, Rule 2(1) is mandatory and it says that 
documents shall not be received unless good cause 
is shown to the satisfaction of the court for the 
non-production thereof at an early stage. A simi- 
lar ruleis found in O.7, Rule 18, C.P.C. Under that 
Rule, a document which ought to be produced in 
court by the plaintiff when the plaint is presented 
or to be entered in the list to be added or annexed 
to the plaint and which is not produced or entered 
accordingly shall not, without the Icave of the 
court, be received in evidence on behalf of the 
plaintiff at the hearing of the suit. Thus the Code 
of Civil Procedure compels the party to file a list of 
documents either along with the plaint or at an 
early stage within the time prescribed therefor. It 
is brought to the notice of the court that in spite of 
the Rules, courts are taking it for granted that as 
and when documents are produced before the 
court before the conclusion of the trial, then can 
be taken on file. The courts should desist from 
doing so. The courts should keep in mind the 
mandatory rules of the Code of Civil Procedure 
andactstrictly in accordance therewith. /Para 3] 
Petitions under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the Subordinate Judge, Villupuram, dated 9.1.1992 
and madc in J.A.Nos.847 of 1991 and 949 of 1991, 
respectively in O.S.No.145 of 1988. 
P.Shanmugham, for Petitioner. 

The Court made the following 

ORDER:- These two revisions are directed against 
the orders of the court below granting permission 
under O.13, Rule 2, C.P.C., to the respondent to 
file additional list of documents. Learned counsel 
submits that in C.R.P.No.410 of 1992 an affidavit 
was filed setting out some reason for the delay in 
filing the documents. But, sufficient cause is not 
shown for producing thedocumentsata latestage. 
He submits that in C.R.P.No.411 of 1992 the 
respondent did not even filean affidavit insupport 
of the petition to explain the delay in filing the 
documents. In the typed set filed by him a copy of 
the petition is included. The petition refers to an 
affidavit accompanying the same. The petition is 
dated 9.10.1991. In the counter-affidavit filed by 
the petitioner he has categorically stated that no 
affidavit was filed along with the petition and no 
affidavit was served on him. Yet, the order of the 
court below does not consider the question as to 
whether an affidavit was filed or not. 

2. Thecourt below does not seem to have borne in 
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mind the provisions of O.13, Rule 2, Sub-rule (1), 
C.P.C. The rule reads thus: 
*No documentary evidence in the possession 
or power of any party which should have been 
but has not been produced in accordance with 
therequirements of Rule 1 shall be received at 
anysubscquentstageof the proceedings unless 
good cause is shown to the satisfaction of the 
court for the non-production thereof, and the 
court receiving any such evidence shall record 
the reasons for 5o doing.” 
3. The rule is mandatory and it says that docu- 
ments shall not be received unless good cause is 
shown to the satisfaction of the court for the non- 
production thereofatan earlystage. A similar rule 
is found in O.7, Rule 18, C.P.C. Under that Rule 
a document which ought to be produced in court 
by the plaintiff when the plaint is presented, or to 
beentercd in the list to be added or annexed to the 
plaint, and which is not produced or entered 
accordingly, shall not, without the leave of the 
court, be received in evidence on behalf of the 
plaintiff at the hearing of the suit. Thus the Code 
of Civil Procedure compels the party to file a list of 
documents either along with the plaint or at an 
early stage within the time prescribed therefor. It 
is brought to my notice that in spite of the Rules 
courts are taking it for grated that as and when 
documents are produced before the court before 
theconclusion ofthe trial theycan be taken on file. 
Thecourts should desist from doingso. The courts 
should keep in mind the mandatory rules of the 
Code of Civil Procedure and act strictly in accor- 
dance therewith. 
4. In the present case, the orders of the court below 
do not disclose the application of mind by the 
court to the Rules in question. But, I am not 
inclined to interfere in these revision petitions for 
the reason that the suit is of the year 1988 and it is 
already more than three years. Under the proviso 
to Sec.115(1), C.P.C., the High Court shall not 
varyor reverse any order made in the course of the 
suit or other proceedings except where (a) the 
order if it had been made in favour of the party 
applying for revision, would have finally disposed 
of the suit or other proceedings, or (b) the order, 
if allowed to stand, would occasion a failure of 
justice or cause irreparable injury to the party 
against whom it was made. In view of the said 
proviso I am dismissing the revision petitions. 
However, I direct the Subordinate Judge, 
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Villupuram to follow the Rules prescribed in the 
_ Code of Civil Procedure strictly in future. 


B.S. Petitions dismissed. 


IN THE HIGH COURTOF JUDICATURE AT 
MADRAS: s 
[Special Original Jurisdiction] 


Present:- K.S. Bakthavatsalam, J. 


W.P.No.14991 of 1991 12th February, 1992. 
Dr.Shivram Raghuram Singh ... Petitioner 
V. 


The Director General of Health Services, Gov- 
ernment of India and others Respondents. 


Constitution of India (1950), Art.226 - Relief - 
Court can mould prayer to suit the occasion. 
It is settled law though the prayer asked for by the 
petitioner cannot be given straightaway, to suit 
the occasion;the court can mould the prayer. 

: [Para 5] 
Case referred to: 


Sadayappan v. The Director General of Health — 


Services, Government of Tamil Nadu, 1990 Writ 
L.R. 16. 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus directing the respondents 1 and 3 herein 
toadmit the petitioner herein in D.C.H. Two years 
courses (Diploma in Child Health) for the aca- 


1". NH.L. Medical College 

2. GS. . Médical College - 

3. BJ. Medical College od 
4. S.M.S. : Medical College ~~ 
5. BJ. Medical College’ ' 

6. M.P.Shah Medical College ~, 

7. DrV.M. ^ Medical College - - 
8 MLB. ‘Medical College-- . 


The petitioner was successful. in ‘the entrance 
examination with merit number 811 in the All 
India basis as per the communication ‘communi- 
cated by the second respondent. By an order dated 


The Madras Law Journal Reports 


[1992 


demic year 1991 in any one of the Medical Col- 
leges with residentship and stipend where D.C.H. 
Course is recognised by the Medical Council of 
India, as the petitioner having been selected for 
the D.C.H. Course by the first respondent on 
meritbasis as per order No.U.12020/1/91, M E.C., 


. dated 2.5.1991. 


R.Gandhi, Senior Counsel, for Oils and 
Thenkodi Nelson, for Petitioner. 
Noorjahan Razack, Additional Central Government 
Standing Counsel, for Respondent Nos.1 to 3. 
The Court made the following 7 
ORDER:- The prayer in the wait petition is as 
follows:- 
“To issue a writ, order or direction, more par- 
ticularly in the nature ofa writ of mandamus or 
‘any other appropriate writ- directing the 
respondents 1 to 3 herein to admit the peti- 
tioner herein in D.C.H. Two years, course 
(Diploma in Child Health) for the academic 
year 1991 in any one of the Medical Colleges 
with residenship and stipend where D.C.H. 
Course is recognised by the Medical Councilof 
India, as the petitioner having been selected 
for the D.C.H. Course by the first respondent 
on merit basis as per order No.U.12020/1/91, : 
M.E.C., dated 2.5.1991." 
The petitioner after passing the M.B.B.S. Degree 
applied for the selection of Post Graduate Course 
beforethesecond respondent herein and wrote an 
entrance examination in the month of January 
1991. The petitioner applied for (1) M.D.Paediatrics, 
(2) Diploma in Child Health and (3) 
M.D.(Anaesthesia) according to order of prefer- 


- ence and opted for the courses which are as fol- 


lows: 

~ Ahmedabad B-28 
Bombay B-25 

' Pune B-23 
Jaipur B-15 
Ahmedabad B-10 
. Jamnagar B-12 
Sholapur B-34 
Jhansi B-43 


2.5.1991, the first respondent communicated to 
the petitioner that he has been selected for admis- 
sion to Diploma in Child Health (hereinafter 
seed to as the D.C.H.) at S.M.S. Medical 


I] 


College, J aipur directing the petitioner to report 
before the Principal of the concerned Institution 
within 3 weeks. Thé petitioner joined the said 
course,but however, fi inding that D.C.H. Course 
in S.M.S: Medical College, Jaipur is not recog- 
nised by the All India Medical Council on 23.5.1991 
submitteda representation to the first respondent - 
herein requesting him to admit the petitioner ina 
recognised Médical College. It is alsostated in the 
affidavit that the Principal of the S.M.S. Medical 
College, Jaipur have given a certificate stating 
that, D.C.H. Course ofhis college has notyet been 


recognised by the Medical Council of India. Itis to 


be stated here that this fáct has not been given in 
the “Bulletin of Information" given to the candi- 
dates. So-by communication dated 25.9.1991, a 
seat was allocated to the petitioner to N.H.L. 


Medical College, Ahmedabad for D.C.H. Course. 


cancelling the allotment made in S.M.S. Medical 


College, Jaipur. However, the petitioner found :- 


that what is available: in the said college is . 


Diploma in paediatrics and not D.C.H. Course, . 


according to the re- allotment order. The peti- 
. tioneralleges in the affidavit that having obtained 


Merit No.811; in the All India Selection, he is 
. entitled to get. admissión in any of the recognised . 


Cólleges of hischoiceand originally hewas admit- 


ted in unrecognised. D.€H. Course arid now the. 
petitioner i is being admitted to a different course. 


' which is now allotted tohim by, order dated 25.9.1991. 


. The petitioner “also alleged in thé affidavit that a 


‘Similar issué ê has been issued by a Division Bench 
of this Court i in Sadayappan v: The Director Gen: ` 


eralof Heálth Services, Government of Tamil Nadu, i: 
1990 Writ L. R 16, wherein it has been stated that ue eae 


ev T ~" gübject. 
X. M. D: - (Paediatric) 
34 2. DCH; Q Years) ` 
.3- M. D: (Anaesthesia) 
4, DiAnaesthesic (2 yen) 


Itis also stated i in the Counter affidavit that in the 
first-list that the petitioner was allotted D.C.H. at 
S.M.S., M.C. Jaipur on 2.5.1991, and that at the 
request ofthe petitioner by communication dated 
25.9.1991, he was allotted” admission to N.H.L., 


MLJ 28 
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admission to students in unrecognised Institu- 
tions cannot be given. In the above-mentioned 
case, the Division Bench of this court has also 
directed the respondents therein to allot a seat to 
the petitioner therein in any of the cólleges in 
which he has given option. Now the petitioner 
before me praying for a writ of Mandamus to 
direct respondents 1 to 3 to.admit him in D.C.H. 
Course for the academic year 1991 in any of the 
. Medical Colleges with residenship and stipend 
“where D.C.H. Courseis recogniséd by the Medical 
Council of India as the petitioner having been 


.selected for D.C.H. Course on merit basis. The 


petitiener also alleges that in Bangalore Medical 
College there is a vacancy in D.C.H. Course and 


that even assuming that there is no vacancy, 


. respondents 1 to 3are duty bound to allot a seat in 


:D.C.H. as per the rank obtained by the petitioner. 


t 


et ice ene oe 


With these allegations, the petitioner is before me 
with the prayer as stated supra. - 
'2.À counter affidavit has been filed by the first 
respondent claiming that as per the directions of 
the apex Court of the land, the respondent Direc- 
torate is to allocate the candidates to the respec- 
tive Medical Colleges/Institutions on the merit- 
cum-preference-cum eligibility..It is further claimed 
-in the counter affidavit that every | candidate was 
allowed to fillup a maximum choice of: six subjects 
and eight colleges, that the-petitioner/has quali- ' 
fied in the, All India P.G.Entrance Examination. 
-1991 and secured 811 rank. It is also stated in the 
"Counter Affidavit that, the petitioner exercised ` 


“the choicés.of Subjects; and colegesin in his applica; x: 


tion which Tun as: fuowe es ree: 


oy os 


T8 


' College ^ S 

; N.H.L. M.C., "Ahmedabad - Row Ur ud 
^ :*, G.S.M.C. - Bombay fe E 
' JB.M.C. Pune ., ^7 s 
- S.M.S. M.C. Jaipur. ^ 7 ^ 
. BJ.M.C. Ahmedabad  : .- 

H.P.Shah M.CJamnagar .' 
. « Dr.V.M.M.C. Sholapur . 
A, MLB. M.C. Jhansi ` 


LPS 


‘MC. ‘Ahmedabad of his first choice. le is aiso 
claimed in the counter affidavit that the petitioner 
has been reallocated as per the request of the , 
petitioner, that the change in choice of subject and 
college exercised by the petitioner cannot be 
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allowed in view of the directions of the Supreme 
Court that a candidaté can give only upto six 
subjects and eight colleges choice. Itis pointed out 
in the counter affidavit that no candidate lower in 
merit than the petitioner has been allotted any 
subject in colleges opted by the petitioner over- 
looking the claim of the petitioner. It is also daimed 
in the counter affidavit that the petitioner’s case 
cannot be considered for allotment at Bangalore 
Medical College or in any other college for D.C.H. 
or M.D. (Paediatrics) for which the petitioner has 
not given his option in his original application ' 
form. It is also Pointed out that if there is any 


consideration of the petitioner's request it will be - 


in contravention of the directions of the apex 
Court in the matter of the All India P.G.Scheme 


1991. It is also pointed out that the petitioner's : 


case has already been reallotted to D.C.H. Course 
at N.H.L., M.C. Ahmedabad as per his choice. 

3. Mr.R.Gandhi, the learned Senior Counsel 
appearing for the petitioner contends that peti- 
tioner was originally allocated to an unrecognised 
Institution which has been held as not correct bya 
Division Bench of this Court in Sadayappan v. The- 
Director General of Health Services, Government of 
Tamil Nadu, 1990 Writ L.R. 16. The learned Senior - 
Counsel points out this pointing out this defect a 


representation was made to the respondents, that - 
he has been allotted in an unrecognised course. . 


The learned Senior Counsel points out that the 
D.C.H. Course to which the petitioner was allo- 
cated originally in S.M.S. Medical College, Jaipur 
is not a recognised course and as such the peti- 
tioner has been given an allotment again by order 
dated 25.9.1991 which reads as follows:- i 
“Dr.Shivram Raghuram Singh bearing Roll 
No.A130620 Merit No.0811 is hereby reallo- 
cated D.C.H. of dufation 2 years at N.H.L. 
Medical College, Ahmedabad. His/her earlier 
allotment to D.C.M. at S.M.S. Medical Col- 


lege, Jaipur stands cancelled in view of the , 


. reallocation made as per his/her own request 
and the candidate shall have no claim over 
earlier állotment...... 

According to the learned Senior Counsel, theré is 
no D.C.H. Course factually in that college and 
what is available in that college is Diploma in 
Paediatrics for which the petitioner has not 
applied at all. He also contends that the peti- 
tioner's choice is not for Diploma in Paediatrics, 
but M.D. in Paediatrics. The learned Senior ' 
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Counsel further states that this-order has been 
passed without application of mind and that when 
the course is not available in the college, the peti- 
tioner has been allotted as if the Diploma in Child 
Health course is available in N.H.L. Medical College, 
Ahmedabad. He further contends that the aca- 
demic year has come to an end and that atleast in 
the coming academicyear the petitioner should be 
allotted a seat in D.C.H. Course in any one of the 
colleges or for in any one of the courses asked for 
by the petitioner. 

4. Mrs.Nurjehan Razack, the learned Additional 
Central Government Standing Counsel tries to 
defend that what has been allocated to the peti- 
tioner is Diploma in Paediatrics, that it is equiva- 
lent to Diploma in Child Health i.e., D.C.H. and as 
such there is nothing wrongintheallotment tothe ' 
college concerned. According to the learned Sen- 

ior Counsel the petitioner has been given in a 

recognised institution, the petitioner has asked’ 
for D.C.H. and an equivalent to that course has 
been given to the petitioner and as such this Court 
‘should not interfere with the order passed in this - 
case. x 

5. T have considered the arguments of Mr.R.Gandhi 
the learned Senior Counsel appearing for the 
petitioner and of M/s.Nurjehan Razack, the learned 
Additional Central Government Standing Coun- 


_ Sel appearing for respondent. There is no dispute 
. about the fact that the petitioner has been origi- 


nally allotted to an unrecognised Institution and 
reallocation has been made in the month of Sep- 


` tember, 1991, at N.H.R. Medical College, Ahme- 


dabad. As rightly pointed out by the learned Sen- 
ior Counsel appearing for the petitioner, there is 
no D.C.H. Course in that College. May be - 
Diploma in Paediatrics is equivalent to that course. 
-But it is not found in the guidelines issued to the 
candidates like the petitioners. So, even the order 
of allotment is made, in my mind, in total disre- 
gard to the conditions of the guidelines to the 
candidates when there is no D.C.H. Course in 
Ahmedabad. I do not see how an order can be 
passed re-allotting the petitioner to D.C.H. Course. 
A clarification by Medical Council of India to the 
first respondent showing that D.C.H. and the 
Diploma in Paediatrics can be treated as one and 
the same at par, it cannot be said that what has 
been allotted to the petitioner is D.C.H. Course. 
Inthiscasesurely,a course has been allotted to the 
petitioner which he has not asked.for. When the 
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directions of the apex Court of land are with 
regard to courses and subjects Ido not see how the 
respondents could have allotted a different sub- 
ject to the petitioner and try to defend that the 
Diploma in Paediatrics is one and the same as 
D.C.H. on the basis of instructions by Medical 
Council of India. The said allotment has been 
made in the month ofSeptember 1991. Eveninthe - 
counter affidavit it has been clearlystated that the 
Directorate has reallotted D.C.H. Course as per 


the request of the petitioner. The said statement ` 


made in the counter affidavit is clearly wrong. The 
petitioner has not been allotted to D.C.H. Course 
and what has been given to the petitioner is 
Diploma in Paediatrics. That order passed in the 
month of September 1991 says that it has been 
reallotted to the petitioner. So considering the 
facts and circumstances of the case, I am of the 
view that the order of the first respondent dated 
25.9.1991shows the total non-application of mind 
of the first respondent to the case of the peti- 
tioner. The petitioner having obtained Merit No.811 _ 
and been successful in the All India basis has to | 


wait for another order, in view of the inconsistent | ~ 


orders passed by the first respondent. It is settled 
law, though the prayer asked for by the petitioner 
cannot be given straightaway, to suit the occasion . 
this Court can mould the prayer. As such, I am of: 


the view the reallocation order of the first respon- -: 


dent dated 25.9.1991 is set aside and the petitioner ' 
has to be reallocated to any one of the colleges for. 
which hé has opted in his application and in any .- 
oneofthecourses to which hehas opted foratleast ` 
for the academic year 1992. Ido hope that the first < 
respondent will bear in mind that the petitioner ^ 
has lost one precious year. In view of that a writ of - - 
mandamus is to issue to thé first respondent to <; 

' allot the petitioner a seat in D.C.H. Coürse in any ~: 
one of the colleges given by. him i in his reference. ` 
The first respondent has to. take the peculiar f facts © 
and circumstances of the case into consideration,  - 
the subjects and the colleges the petitioner: 
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of this order so that the petitioner can prepare 
himselfto joining the course in a recognised Insti- 
tute in the subjects he opted for. The writ petition 
is ordered accordingly. However, there will be no 
order as to costs. 


BS Petition ordered. 


INTHEHIGH COURTOF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- K S. Bakthavatsalam, J. 


 W.P.No.171930f 1991 18th February, 1992. 
K.V.Loganathan ...Petitioner 
v. 

Pallavan Transport Corporation Ltd., represented 
by its Managing Director ...Respondent. 


Civil Procedure Code (V of 1908), O.21, Rule 48 - 
Order of attachment passed against servant of Pal- 
lavan Transport Corporation i in respect of salary of 
such servant - Execution petition - Garnishee absent 
- Attachment made absolute - Corpotation if can 


“deny payment of commuted pension to the servant 
on that ground. 


The petitioner who was working as a Traffic 
; Inspector under the Pallavan Transport Corpora- 
„tión gave a petition for voluntary retirement on 
‘21.10-1990; It was accepted by the Corporation. 

- He was informed that he was entitled to commu- 
+ tation of pension amount of Rs.20,206. But it was 
“not paid. He issued a notice through his counsel. 

Hes was informed that the amount had been with- 
"held consequent on the receipt of the order of 
, attachment from the IX City Civil Court, Madras 
“in E.P.No.419 of 1990. He filéd a writ petition 


applied for and he has obtained 811 rank in ‘All  contending that the Corporation had no jurisdic- 


India and lie has been originally allotted. to an`- 
unrecognised Institution, which fact is not men- ' 
tioned in the “Bulletin of Information":and later: 


+ tion to withhold the pension amount as the order 


`. of the Court had nothing to do with the-amount. | 


"Held:- Inthe order the decree-holder has asked for 


he has been reallocated to a college where no. + only attachment of the salary of the petitioner 


courseasked for by him is offered to him in passing” 
an order. As such, a direction is issued to the first © 
respondent to pass an order in the above terms 
within a month from the date of receipt of a copy 


-under O.21 Rule 48, C.P.C. This application has 


"s ‘been filed on 12.02.1990 and in the schedule also, 


the description ofthe property is given as “salary”. 
When the E.P was called for, the respondent- 
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Corporation did not appear as garnishee. The 
order shows that garnishee called absent, attach- 
ment made absolute, E.P. Closed. So the court is 


of the view that the contention raised by the learnéd : 


counsel for the petitioner has to be accepted that 
the order of the city civil court in E.P., cannot be 
pleaded as an excuse by the Corporation for deny- 
ing the payment of pension made to the peti- 
tioner. The order of attachment has nothing to do 


with the pensionary benefits and the petitioner . 


ought to have been pad the amount as early as 
November, 1990. [Para 4] 


Petition Under .Art.226° of the Constitution of. 


India, praying that, in the circumstances stated 


therein, and in the affidavit -filed therewith the : 


High Court will be pleased to issue a writ of. 


mandamus directing the’ respondent to pay the - 
pensionary benefits as computed and quantified- 
Rs.20,206 (Rupees twenty thousand and. two . 
hundred and six only) together with interest.at. 


1846 p.a. from 2.11:1990. 
N. Srivatsamani, for Petitioner. 


P.V.Marthandam for Mis. King and Partridge, foi i 


Respondent. 

The Court made the following ' 
ORDER:- The prayer in the writ. petition s to 
issueawritofmandamus directing the respondent 
to.pay pénsionary benefits as commuted and quan- 


tified at-Rs.20,206 together with interest at. 18% © 


p.a. from 2.11.1990. 

2. The petitioner joined the State Transport 
Department in 1961 as a Contractor and joined 
the Corporation and became an employee ¢ of the 
Corporation when it was established in January, 
1972. He was working as Traffic Inspector till 
21.10. 1990 when he gave a pétition for vohin- 
tary retirement with effect from 21.10.1990. The 
letter. was accepted by the Corporation. On 
2.11.1990, he was informed that he was entitled to 
commutation of pension amount of Rs.20,206. 
‘When it was not given to the petitioner, he issued 
a notice through his counsel in November, 1990. 
The respondent by its letter dated 27.12.1990 
informed the petitioner'scounsel that the amount 
hadbeen withheld consequent upon thereceipt of 
an order.of attachment from the IX City Civil 
Court, Madras in E.P.No.419 of 1990 in O.S.No. 5590 
of 1983 wherein the petitioner is the judgment- 
debtor. The petitioner was informed that the amount 
_ :Will be released only after getting further orders 
from the court. The petitioner applied for a 
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certified copy oftheorder in E.P.No.4190f1990in 
O.S.No.5590 of 1983 and he found that the prayer 
in E.P.No.419 of 1990 is only to attach his salary 


under O.21, Rule 484nd when the Corporation as ' 


garnishee did not appear on 16.10.1990, the judg- 
ment was made absolute and the E.P. was closed. 
The petitioner contends that the respondent had ` 
no jurisdiction to withhold the commutation of 
the pension amount of Rs.20,206 based on the 
order of the City Civil Court.. The petitioner . 
alleges i in the affidavit that the order of City Civil: 


. Court has nothing to do with the pension amount’ - 


of Rs.20,206 as attachment was only made under 
0.21, Rule 48 and as a garnishee, the Corporation 
has been given a notice. With these allegations, e 


` the petitioner is before 1 me with the aforesaid « 


prayer.' 


"3. Notice of motion has been ordered by me on 


9.2.1991. Though no counter-affidavit is filed; 
Mr.P.V.Marthandam-appears for the .Corpora-. . 
tion. 


4. After hearing Mr.Srivatsamani, learried- coun, - 


sel for the petitioner and after perusing a'copy of 
the order passed by the City Civil Court im. 


: E,P.No.419 of 1990, I do not think; there is any: - 


justification for the Corporation to delay the». 


` payment of pension amount to the petitioner. In 


the order of attachment, the decree-holder has. 
asked for only attachment of. the salary of the’ . 
petitioner under O.21, Rule 48. This application | 
has been filed on 12.02.1990 and in the Schedule 
also, the description of the property is given as 
*salary". When the E.P. was called for, the respon- 
dent Corporation did not appear as garnishee. 
The order shows that. garnishee called absent, 
attachment made absolute, E.P. Closed. So, Tam 


Mr.Srivatsamanihas to be accepted that the order 
of the city civil court in E.P., cannot.be pleaded as 
an excuse by the Corporation for denying the 






view, the order of attachment has nothing to do 
with the-pensionary benefits and as I have already 
stated, the petitioner ought to have been paid.the 
amount as early as November, 1990. Unfortu“ 
js ately, misconstruing the order of the City: Civil |: 
ourt, the resporident Corporation has failed to 
pay theamounttothe petitioner. I Inmyview,a writ 
of mandamus has to issue to the Corporation to. 
pay the amount of Rs.20,206. The contention of f 
the learned counsel for the ie Corporation i is that the 
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petitioner can move the City Civil Court for rais- 
ingthe attachment. I do not think this can be the 
attitudeofthe Corporation. As a modalemployer 
the Corporationis bound to paythe pension to the 
petitioner and should not direct the pétitioner to 
face a litigation unnecessarily. Since the petitioner 
has been defined the Benefit of Rs.20,206 right 
from November, 1990, I find it is a fit case where 
the Corporation should pay interest at the rate of 
1856 to the petitioner. Accordingly, a direction 
shall issue to the Corporation to pay thé amount 
of Rs.20,206 together with interest at 1896 per 
annum from 2.11.1990 till the date of payment on 
or before 22.03.1992. 

5. The writ petition is allowed. No order as to 
costs. 
BS. Petition allowed. 


IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 


Present:- Bellie, J. 


A.S.No.846 of 1981 27th February, 1992. 
Sathya Engineering Contractors, Madurai, through 
the Proprietor SathappaSingaram — ...Appellant. 
v. 

S.Nachammal and another „Respondents. 
Civil Procedure Code (V of 1908), O.26, Rule 9 - 
Report of Commissioner - Acceptance of - Exami- 
nation of Commissioner, if necessary. 

A Commissioner's report can be accepted and 
acted upon unless it appears to the court that the 
Commissioner shall be examined. [Para 12] 
RSundaravaradan, Senior Counsel and Miss S. Mala, 
for Appellant. 

N.Vijayaraghavan, for Respondents. 

The Court delivered the following 
JUDGMENT:- Plaintiff is the appellant. The 
plaintiff was carrying on contract business in the 
matter of construction of houses. The first defen- 
dant is the wife and second defendant is the hus- 
band. The first defendant was the owner of the 
premises bearing Door No.184, North VeliStreet, 
Madurai in T.S.No.752/1, and the second defen- 
dant was the owner of premises bearing Door 
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No.12, Goods Shed Street, Madurai. 

2. Thecase ofthe plaintiff is that on 11.10.1975 the 
plaintiff agreed to do contract work of construct- 
ing a ground floor in Door No.184, North Veli 
Street, Madurai in T.S.No.732/1 and an agree- 
ment Ex.A-1 was entered into containing the terms 
and conditions thereof. The plaintiff commenced 
and completed the work of constructing the ground 
floor on 222.1976. Then a second agreement Ex A- 
7 was entered into on 18.5.1976 for construction of 
first and second floors in the same premises. During 
the subsistence of the second agreement an oral 
agreement was also entered into between the 
plairtiffand the second defendant for doing some 
repair work in Door No.12, Goods Shed Street, 
Madurai. The work of second agreement in 
respect of Door No.184, and the work of oral 
agreement in respect of Door No.12 were also 
completed, During the work the defendants have 
paid some amounts to the plaintiff. After the work 
was completed the plaintiff gavea final Bill Ex.A.8 
on 20.9.1976 claiming No.31,314.46. But the amount 
was not paid and therefore the plaintiff sent a 
notice Ex.A-11 dated 5.12.1976. For that the 
defendants sent a reply Ex.A-12 dated 22.12.1976 
raising untenable contentions. The plaintiff then 
sent a rejoinder notice Ex.A-3 on 2.1.1977, but it 
was of no avail. Therefore the plaintiff has filed the 
suit. 

3. The defendants denied that the suit amount is 
due to the plaintiff. They contended that they have 
paid a number of amounts several times to the 
plaintiff as well as his employee Kannappa Chet- 
tiar all totalling to Rs.98,800. Apart from this the 
defendants have also supplied 960 bags of cement 
costing Rs.18,082 and also iron materials of the 
value of Rs.8,796.96 for which the plaintiff is 
under the agreement liable to give credit. In fact 
the plaintiff has received from the defendants 
amounts much more than what heis entitled to for 
the work done by him. 

4. The trial court on consideration of the evidence 
adduced found that thesuit should have been filed 
for accounts and not specific sum as claimed and 
therefore the suit is not maintainable. The trial 
court then on consideration of the evidence held 
that in fact there is no amount due from the 
defendant to the plaintiff as claimed by him andon 
thecther hand thedefendant has paid them excess 
amount of Rs.24,022.20. Thus holding the trial 
court dismissed the suit. Therefore the appeal by 
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the plaintiff. 
5. After the arguments were heard for some time, 
it was agreed by both sides that the real contro- 
versy in the matter is with regard to only two things 
and oneis in respect ofa sum of Rs.25,000 alleged 
to have been paid by the defendants to the plaintiff 
under receipts. Exs.B-26 to B-39 through one 
Kannappa Chettiar who was an employee of the 
plaintiff, and the second is as to whether the 
plaintiff is entitled to any sum in respect of repair 
work done by the plaintiff to the premises No.12, 
Goods Shed Street, and ifso what amount, and on 
decision of these points any amounts due to the 
plaintiff can be determined. 
6. Regarding the first point, the trial court has held 
that thesaid sum of Rs.25,000 covered by Exs.B-26 
to B-39 issued by Kannappa Chettiar to the defen- 
dants has been paid to the plaintiff. This finding is 
questioned in the appeal now. 
7.Oncareful consideration of the evidence on this 
point [am inclined to agree with the finding of the 
trial court. It is not in dispute that Kannappa 
Chettiar was working under the plaintiff. The 
defendants have examined Kannappa Chettiar as 
D.W.2 and he has festified that he received the 
amounts mentioned in Exs.B-26 to B-39 from the 
defendants and he. paid them to the plaintiff. 
Therefore it is true that Exs.B-26 to B-39 receipts 
were issued by Kannappa Chettiar. The question 
arises whether Kannappa Chettiar paid the amounts 
to the plaintiff. The.plaíntiff (P-W.1) has stated 
. that to fetch money. from the parties he used to 
send Kannappa Chettiar..He has also stated that 
Kannappa would pay such amounts received by 
him to him (plaintiff). The further evidence of the 
plaintiff is that-he has not asked Kannappa any- 
thing about the defendants' claim that they have 
paid the amounts to Kannappa. This is unlikely if 
really he: had. not réceived the amounts from 
Kannappa._ D" Noui. "adt m 
8. Hehas further stated that thedéfendants belong 
toa.well-to-do family. He hasalsostated that even 
while the work. was being done he would ask 
defendants‘ for money ‘and, they: would pay the 
amounts through .chequés. This would.show as 
rightly said by. the trial court,.that the plaintiff 
would not-have allowed the amounts due to be 
accumulated to a large extent. This would also 
indicate that itis probable that the amount should 
have been paid to Kannappa by the defendants 
and Kannappa had paid those amounts-to the 
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plaintiff. Ex.A-16 account books filed by the plain- 
tiff would show that in fact some amounts had 
been received by Kannappa and he has issued 
receipts for them. ; l 
9. Kannappa (D.W.2) also has deposed that some’ 
time the plaintiff would ask him to remit the’ 
money into bank collected from the parties and he ' 
would do so, and the pass book of the plaintiff 
would show this fact. The trial court has pointed 
out that purposely the plaintiff has withheld his 
bank pass book. It is the further evidence of Kan- 
nappa (D.W.2) that even from 1962 the plaintiff 
was known to him. Therefore the argument of the 
learned counsel for the appellant-plaintiff that 
Kannappa was in the employment of the plaintiff 
only for eight montlis and therefore the plaintiff 
would not have the confidence in him to allow him 
to collect money from the parties carries no con- 
viction. The plaintiffin the plaintiff hasstated that 
Kannappa has been dismissed from service but in 
the evidence he would prevaricate and state that 
Kannappa himself in October, 1976 stopped coming 
to work, and Kannappa (D.W.2) himself has stated 
that as he fell ill he stopped going to work. The 
trial Court had the benefit of seeing the witness 
and hearing them and therefore any finding of fact 
of it shall not be interfered with in the appeal 
unless there is strong ground for that. Considering . 
the entire circumstances in the case it appears to 
me that it must be trué'that the defendants have 
paid the amounts covered by receipts Exs.B-26 to 
B-39 and that amounts have been paid by Kan- 
nappa to thé plaintiff. - ; 


: 10. Coming to the second point, it is admitted that 


the plaintiff did some repair work in the house of 
second defendant bearing Door, No:12, Goods 
Shed Street; Madurai. Therefore there is no gain- 
saying that the defendants are liable to pay some 
amount for that. The question is:what amount 
shall be paid. Inthe plaint for this work the plain- 
tiffhas claimed Rs.3,082.97. Ex.A:8is a copy of the 
Bill given'to:the defendants and therein too this 


- amount has been mentioned. The défence is that 


this amount is excessive. But the defendants would 
notsaywhatis the amount they are liable to pay for 
the said work. Inasmuch as there is.no agreement 
as to what amount shall be’ paid, -a reasonable 
amount has to be arrived at, as stated by the trial 
court, under Sec.70 of the Indian Contract Act. 

11.For the purpose of fixing reasonableamountin 
respect of the work for which no rate-was agreed, 


1] 


at the instance of the plaintiffa Commissioner was 
appointed and he submitted a report Ex.C-1. Therein 
he has referred to Ex.A-8 Bill and the repair work 
done at Door No.12, Goods Shed Street, and he 
has stated that he found that the work had been 
executed as per thespecifications given in Ex.A-8. 
He has further stated that the rates claimed are 
quite reasonable. The Commissioner is an Engi- 
neer and his report has to be, in the normal course, 
accepted as correct. 
12. The trial court however would not accept it on 
the ground that the Commissioner has not been 
examined by the plaintiffand the defendants have 
not been given a chance to cross-examine him. 
This approach of the trial Court is indeed wrong. 
A Commissioner’s report can be accepted and 
acted upon unless it appears to the court that the 
Commissioner shall be examined. No objection 
seems to have been filed by the defendants to the 
. Commissioner's report and they have not taken 
any steps to examine him in the court. In these 
circumstances the Commissioner's report can be 
accepted, and on the basis of Ex.A-8 and Commis- 
sioner's report the plaintiff's claim of Rs.3,082.97 
for the repair work done at Door No.12, Goods 
Shed Street, can be taken to be correct. > 
13. In the result, the plaintiff would be entitled to 
the said amount of Rs.3,082.97 in respect'of the 
repair work done to the house at Door No.12, 
Goods Shed Street, Madurai. To this extent the 
appeal stands allowed and there will be a decree 
accordingly. In other respects the appeal is dis- 
missed. There will be no order as to costs through- 
out. 


BS. Appealallowed partly. 


Bastian v. Nazarali and Sons - 


223 


IN THE HIGH COURTOFJUDICATUREAT . 


“MADRAS. 


Present:- Venkataswami, J. 

: s \ 
C.R.P.No.1117 of 1988 11th December, 1990. 
K_J.Bastian Carrying Business at No.23, Vaniar 
Street, Madurai-1 


v. 

A.Nazarali and Sons Registered Partnership firm 
Carrying Business at No.157, Linghi Chetty Strect, 
Madras-1 „Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), Sec.11(1) - Application for 
fixation of fair rent filed by landlord - Fair rent fixed 
- Tenant depositing difference between fair rent and 
monthly rent - Appeal against order also disposed of 
- Petition for eviction of tenant also disposed of - 
Rent Controller if can Order payment out of the 
deposit made by tenant to landlord - Portion of the 
amount not recoverable even on date of deposit by 


‘reason of bar of limitation - If can be ordered to be 


paid out by Rent Controller. 

The petitioner is a tenant under the respondent. 
The respondent filed an application for fixation of 
fair rent on 24.2.1976. The Rent Controller fixed 
the fair rent at Rs.946 per month. Both the peti- 
tioner and the respondent filed appeals which 
were, however, dismissed. A révision filed before 
the High Court also failed. Meanwhile, the 
respondent called upon the petitioner to pay the 
difference in payment of monthly renis between 
the agreed rent and the fair rent. The petitioner 
took thestand that hewas liable to pay the fair rent 
only from the date of the order and not from the 
date of application. The respondent filed 
R:C.O.P.No.827 of 1982 for eviction of the peti- 


. tioneron the ground of wilful default in payment 


of rents. The respondent also filed a petition under 
Sec.11 of the Act for a direction to the petitioner 


' to deposit all arrears of rent. The petitioner 


deposited Rs.42,000 with an endorsement that he 
was depositing it to show his bona fides. The 
petition was eventually dismissed. The respon- 
dent filed M.P.No.526 of 1986 for payment out of 


` Petitioner 


4 


the amount of Rs.42,000, in deposit. It was . 


ordered. The petitioner filed a Civil revision peti- 


tion against that order contending that as the Rent , 


Controller became functus officio after he passed 


- Cases referred to: 


` 
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the order in the R.C.O.P., he had no jurisdiction to 
order payment out of the deposit and that on the 
date of order of payment out, the entire claim was 
barred by limitation. . 

Held:- It is common ground that the tenant has 
agreed to pay the fair rent from the date of order. 
Pending that R.C.O.P., the tenant-petitioner 
deposited the difference including time-barred 
claim to enable him to. continue and contest the 


R.C.O.P., of course, under a mistaken impression : 


that R.C.O.P.No.827 of 1982 was maintainable. 
^ Strictly speaking, applying the ratio in the deci- 
` sion of this Court reported in C.Ranganathan v. 
: M.Suri, 100 L.W..708, the petition was not main- 


tainable. By depositing the amount as mentioned ` 


above, the respondent/landlord was made to 
believe that in the event of his succeeding in his 
‘claim that the tenant is liable to pay fair rent from 
the daté of application, he can withdraw the amount. 
It is not now open. to the petitioner/tenant to 
contend that the payment out application is barred 


by limitation. Be it noted that the contention of . 
the petitioner/tenantwas that he was liable to pay 


the fair rent only from the date of the final decision 


fixing the fair rent and not from the date of the, 


application. Be it also noted that when depositing 


the amount the tenant never raised any objection ` 


-stating that the claim was barred by limitation. His 
objection was to the effect that the deposit was 


` without prejudice to his contention namely that | 
___ his liability to pay the fair rent as fixed will com- 


mence from the date of the final decision fixing the 
` fair rent. In the circumstances and having regard 
to the ratio laid down by the Supreme Court in 


Khadi Gram Udhyog Trust v. Ram Chandráji 1 W-. 
rajman Mandir, Sarasiya Ghat, Kanpur, (1978)1 


S.C.C. 44, the petitioner-tenant cannot be:heard 
to say that respondent-landlord cannot withdraw 
- the amount already deposited under Sec.11(1) of 
the Act. The Supreme Court in the abovesaid 
décision has” held that in such circumstancés that 
though the remedy is barred, the debt is not extin- 
E guished. the contentiori that after passing orders 


-. in R.C.O.P., the Rent Controller became functus- 


officio and therefore” he has: no right to order. 


payment out is not well-founded. Sec.11(5). - 


enables the Rent Controller to pass consequential 


orders regarding the amounts deposited under . 


Sec.11(1) of the Act. |. [Paras 12and 13] 


Messrs. India Automobiles and Company v. Life 
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Insurance Corporation of India, Madras, 91 L.W. 
272; C.Ranganatham v. M.Suri, 100 L.W. 708; The 
Collector of Madras, Accommodation Wing, 
Madras v. A.N.Gajendran, 102 L.W. 49; The State 
of Tamil Nadu, represented by the Accommodation 
Controller v. K.N.Dhanasekaran, 93 L.W. 207; 
Manganlal Chhotabhai Desai v. Chandrakant 


Motilal, A.I.R. 1969 S.C. 37; M.Paul Verghese and > 


Company Limited v. G.A.Dhanaliwald, (1960)1 
M.L.J. 288; Mijs.Raval and Company v. 


. KG.K G.Ramachandran, A.LR. 1974 S.C. 818; 
.S.E.Mohamad Abdulla and Sons, Madurai, through 
- its Managing Partner, M.S. Mohammed Ghani v. : 


T.K.Dorai Arasu, (1956)1 M.L.J. 184; Khadi Gram 
Udhyog Trust v. Ram Chandraji Virajman Mandir, 
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Sarosiya Ghat, Kanpur, (1978)1 S.C.C. 44; Bombay | 


‘Dyeing and Manufacturing Co. Ltd. v. The State of 
Bombay, ALR. 1958 Bom. 328; Ram Nandan Sharma . 


v.. Mt.Maya devi, A.L.R. 1975 Pat. 283; First 
National Bank v. Sant Lal, A.I.R. 1959 Punjab 328. 


. Petition: under Art: 226 of the Constitution of 


India‘praying the High Court to revise the Order 
of the XII Judge; Court of Small Causes, Madras, 


R.C.O.P.No.827 of 1982. 
Miss.O.K Sridevi, for Petitioner. . 
K-C.Kathirvelu, for Respondent. — 
The Court made the following 


- dated 6.3.1987 and made in M.P.No. 926 of1986in - 


ORDER-- An interesting question of law arises 


“for consideration: in this civil revision petition 
: filed under Art.227 of the Constitution of Iridia by ` 


a tenant in rent control proceedings. 


. 2 Thé. question is whether the Rent Controller is 
right in ordering. payment , out of the amount - 
deposited: by the” tenant: "under. Sec.11(1) of the _ 


Tamil Nadu Buildings (Lease and Rent Control) 
Act 1960 (hereinafter-called ‘the Act’) after the 
disposal of the R.GO. Pand the appeal filed against 


‘that order. A- subsidiary question that also arises 
' for consideration is witether the Rent Controller, 
. inany event;Wwas right ‘in ‘ordering paymentoutof ~ 


the entire amount deposited when a portion of it 


- was hot recoverablé by the landlord even on the 


date of deposit by reason-of bar of limitation, 


3. Let us now look‘into the facts leading. to the. 


filing. of this révision petition. 
4. The petitioner isátenant under the respondent. 
The respondent filedán application for fixationof 


` fair rent under-Sec.4 of the Act on 24.2.1976. The 


rent controller fixed the fair rent at Rs.946 per 
month. Aggrieved by that fixation of fair rent both 


Ij] i Bastian v. Nazarali and Sons (Venkataswami, J.) 


the petitioner and the respondent preferred 
appeals to the Appellate Authority, the Appellate 
Authority by a common order fixed the fair rent 
preferred a revision to this Courtand the revision 
petition was dismissed by this Court on 17.11.1981. 
Meanwhile, the respondent called upon the peti- 
tioner to pay the difference.in payment of monthly 
rents between the agreed rent and the rent as fixed 
in rent control proceedings. The petitioner took 
up a stand stating that he was liable to pay the fair 
rent as fixed from the date of the order and not 
from the date of the application as claimed by the 
respondent. In view of the above stand taken by 
the petitioner the respondent filed R.C.O.P.No.827 
of 1982 for eviction of the petitioner on the ground 
of wilful default in payment of rents. Pending 
disposal of that application the respondent also 
filed a miscellaneous petition under Sec.11 of the 
Act fora direction to the petitioner to deposit all 
arrears of rent due in respect of the building up the 
payment or deposit. Though the petitioner ini- 
tially resisted that application ultimately depos- 
ited a sum of Rs.42; 000 with the following 
endorsement “I deposited the amount only to 
show my bona fides and to prevent an adverse 
inference being drawn against me.” R.C.O.P.No.827 
of 1982 was ultimately dismissed on 4.3.1986 on 
the ground that there was no wilfulness on non- 
payment of difference in contractual rentand fair 
rent fixéd in rent control proceedings and in any 
event the differential amount having been depos- 
ited under Sec.11 there was no case for ordering 
eviction, Aggrieved by that ordér of the learned 
Rent controller the respondent. preferred 
R.C.A.No.598 of 1986 to the Appellate Authority, 
the Appellate Authority also concurred with a 
view taken by the learned Rent Controller and 
dismissed the appeal on 26.11.1986. Thereafter 
the respondent filed M.P.No.926 of 1986 for pay- 
ment ut of the amount of Rs.42,000 deposited by 
the petitioner tó the credit of R.C.O.P.No.827 of 
1982. That application for payment out was 
resisted by the petitioner inter alia contending 
that the Rent Controller after disposal of the 
R. C.O.P. became functus officio and assuch could 
not order payment out, that R:C.O.P. and also 
appeal filed against that having been dismissed, 
there is no. question of payment out to the Land- 
lord, that the claim was barred by limitation and 
that the Rent Controller is not an | Authority for 
collecting rents. 
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5. The Rent Controller overruling the objections 
raised by the petitioner/tenant ordered payment 
out. Aggrieved by that order of payment out the 
petitioner/tenant has filed this revision petition. 
6. Miss O.K.Sridevi, learned counsel appearing 
from the petitioner contended that the order of 
the Rent Controller is totally without jurisdiction 


-isas muchas he had become functus officio after-he 


passed the order in R.C:O.P. which was confirmed 
by the Appellate Authority. The right if any of the 
landlord/respondent was only to file a suit subject 
to the law oflimitation to recover the difference in 
payment of rent between agreed rent and rent 
fixed in rent conírol-proceedings. On the date of ' 
order of payment out the entire claim was barred 
by limitation and therefore the Rent Controller 
ought not have ordered payment out. According 
to the learned counsel by ordering payment out 
the vested right of the petitioner to raise the plea - 
of limitation has been taken away. 

7.In support of the above contentions the learned 
counsel for the petitioner placed reliance on the 
following judgments. Messrs. India Automobiles 
and Company v. Life Insurance Corporation of ` 
India, Madras, 91 L.W. 272, C.Ranganatham v. 
M.Suri, 100 L.W. 708, The Collector of Madras, 
Accommodation Wing, Madras v. A.N.Gajendran, 
102 L.W. 49, The State of Tamil Nadu, represented 
by the Accommodation — Controller v. 
K.N.Dhanasekaran, 93 L.W..207, Mangantal 
Chhotabhai Desai v. Chandrakant Motilal, A.LR. 
1969 S.C. 37, M.Paul Verghese and Company Limited 
v. G.A.Dhanaliwaid, '(1960)1 M.L.J. 288, Mjs.Raval 
and Company v. K.G:K.G.Ramachandran, A.LR. 
1974 S.C. 818, S.E.Mohamad Abdulla and Sons, 
Madurai, through its Managing Partner, 


' M.S:Mohammed Ghani v. T.K Dorai Arasu, (1956)1 


M.L.J. 184. 

8. Mr.K.C.Kathirvelu, learned counsel appearing 
for the respondent/learned contending contra 
$ubmitted that the order of the learned Rent 
Controller was quite in accordance with a decision 
of the Supreme Court reported in Khadi Gram 
Udhyog Trust v. Ram Chandraji Virajman‘Mandir, 
Sarasiya Ghat, Kanpur, (1978)1 S.C.C. 44, the 


' learned counsel further submitted that the peti- 
-tioner by depositing the amount under Sec.11 of 
"the Act made the respondent to believe that there 


was no need to file a separate suit to recover the 
amount. The liability to pay fair rent as fixed by 
the Rent Controller. from the date of the 


226. 


application was well settled by several decisions of 
this Court; nevertheless, the petitioner deliber- 
ately took a stand that he was not liable to pay the 
fair rent from the date of application, but liable to 
pay only from the date of final order fixing tlie fair 
, rent. He also submitted that the petitioner does 
not deserve any indulgence while. exercising 
revisiona! jurisdiction under Art:227 of the Con- 
stitution of India from this Court. 

9. I shall now consider the rival submission with 
reference to the cases cited by counsel on both 


sides. In Messrs.India Automobiles.and Company ° 


v. Life Insurance Corporation of India, Madras, 91 
LW. 272. 

“A Division Bench of this Court speaking 

through Ramaprasada Rao, J. (as he then was) 

-in clear and unequivocal terms held that fair 

rentorders are effective from the date of appli- 

cation. It was further held therein that it can- 


not becontended that the order fixing fair rent . 


_ under the Act is effective only from the date of 
order of the statutory tribunal. 
In C.Ranganatham v. M.Suri, 100 L.W. 708, 
M.N.Chandurkar, C.J. While considering a case 
of non-payment of difference between earlier 
accepted rent and fair rent by the tenant and 


the consequences thereof after elaborately | 


noticing the relevant provisions held as fol- 
lows: “Now, it is true that once fair rentis fixed 
under Sec.4 of the Rent Control Act, the liabil- 

ity to pay the fair rent accrues from the date on 

. which the fair rent is fixed. Even though the 

` liability to pay fair rent dates back to the date 
of the application, the liability itself gets deter- 

;, mined only on the date on which the fair rent is 
fixed. Until the fair rent, is so fixed on an 
application made by the landlord, during the 
pendency ofsuch ah application the onlystatu- 
tory obligation -of the tenant is to pay the 
'agreed' rent. It is undoubtedly true that where 
fair rent has been fixed at a figure higher than 
the agreed rent, the tenant will become liable 
to paya higher rent from.the date ofthe appli- 
cation and when agreed rent is paid during the 
pendency of the application, the landlord will 
beentitled to claim the difference between the 
fair rent and the agreed rent for the period 
covered by the pendency of the application 
under Sec.4. However, since the fair rent itself 


has been fixed at a future dàte, there is no. 


question of the tenant paying the fair rent 
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eitherwithin fifteen days after the expiry ofthe 
time fixed in theagreement of tenancy or by the 
last day ofthe month next following the month : 
for which rent in payable during the period of 
the-pendency of the application for fixation of 
fair rent. In such a case, the tenant cannot be 
„said to incur the liability of being adjudged a 
'defaulter'.if he has not paid the difference 
between the fair rent and the agreed rent. _ 
. Though it is true that any default in the pay- 

mentoffair rentafter thedateon which the fair 
rent has been fixed would attract the provi- 
sions of Sec.10(7)(i) of the Rent Control Act, 

. that provision, cannot be.availed of by the 
landlord for the period prior to the date on 


"which the fair rentis fixed. Sec.10(2)(i) and the ^ . 
Explanation is the default contemplated by . : 


Séc.10(2) (i). Therefore, unless the landlord is 
entitled to avail of the provision in Sec.10(2)(i), 
there is no occasion for the Rent Controller to 
apply his mind to the question whether.the 


default is wilful and consequently the artificial * .. 


. ruleofevidencecontemplated in the Explana- ' 
.tionwill also notbe attracted toa case to which 
the substantive provision in Sec.10(2)(i) will - 
not be attracted. Therefore, in a case where a 
certain amount becomes due from the tenant 

- asaresult ofthe fair rent being fixed ata higher 
‘figure than the agreed rent, the failure to pay 
the difference between the fair rent and the 

` agreed rent will not attract the provisions of 
Sec.10(2)(i) at all. Consequently, the landlord 

~ in the instant case was not entitled to invoke 
. the provisions of Sec.10(2)(i) of the Rent Control 
Act, and the petition filed by him was therefore 

_ Clearly not maintainable. Consequently, fur- 
ther the provision in Sec.11(4) cannot be 


. attracted in the instant case. The Appellate 


Authority was, therefore, right in allowing the 


` appeals filed by the tenant and dismissing the | ^ 


_ petition for eviction. The revision petitions 
are thereforé dismissed. No costs.” 


In The Collector of Madras, Accommodation Wing, 


Madras v. A.N.Gajendran, 102 L.W. 49, again 
M.N.Chandurkar, C.J. after referring to the judg- 
. mentin The State of Tamil Nadu, represented bythe . 
"Accommodation Controller v. K.N.Dhanasekaran, 
93 L.W. 207, held the fair rent will be payable from 
thedateof allotment subject to Lawòf Limitation. 
In The State of Tamil Nadu, represented ‘by the 
Accommodation Controller v. K.N. Dhanasekaran, 


II] : 
93 L.W. 207, a Division Bench of this Court speak- 
ing through Padmanabhan, J. has held that pay- 
ment of fair rent is payable in cases falling under 
Sec.3 of the Act from the date of allotment order 
but.subject to Law of Limitation. : 
In Manganlal Chhotabhai Desai v. Chandrakant 
' Motilal, ALR. 1969 S.C. 37, their Lordship of 
Supreme Court held that recovery of over paid 
rents by a tenant was subject to law of limitation. 
M.Paul Verghese and Company Limited v. 
G.A.Dhanaliwald, (1969)!  M.L.J. 288, 
S. E.Mohamad.Abdulla and Sons, Madurai, through 
its Managing Partner, M.S.Mohammed Ghani v. 
T.K.Dorai Arasu, (1956)1 M.L.J. 184 and Mjs.Raval 
and Company v. K.G.K.G.Ramachandran, A.LR. 
1974 S.C. 818, are not quite relevant for our pres« 
ent purpose. 
10. Now coming to the decisions cited by the 


- learned counsel for the respondent namely Khadi . - 


Gram Udhyog Trust v. Ram Chandraji Virajman 
` Mandir, Sarasiya Ghat, Kanpur, (1978)1 S.C.C. 44, 
their Lordships of the Supreme Court while con- 
sideringa case more or less similar to this case held 
as follows: 
“It will be seen that under Sec.(2) of the Act, 
the landlord gets a cause of action for evicting 
the tenarit when the tenant is in arrears of rent 
fornot less than four months, and has failed to 
pay the same to the landlord within one month 
from the date ofservice upon him ofa noticeof 
- demand.Ifthetenant pays the entire arrears.of 
rent due at the first hearing of the suit the 
7 Court may relieve the tenant against-eviction 
zeven though he had not complied with Sec.20(2). 


_ The tenant can take advantage of the benefit — 


conferred by Sec.20(4) only when he pays the 
entire amount of rent due as required under 
Sec. 20(4). The question that arises for consid- 
eration in this appeal is whether the entire 
‘amount Of rent due would include éven rént 


whichcannotberecoveredashavingbeentime .. 


barred. There is ample authority for the propo- 


sition that though a debt is time barred, it will > - 


beadebt due though not recoverable, the relief 
being barred by limitation. In Halsbury’s Law 
of England (Third Ed.) Vol.24 at p.205, Art.369, 


it is stated “except in th cases previously men- +- 


. tioned, the Limitation Act, 1939 only takes 


^ 


away the remedies by action or by set-off; it . 


-leaves the right otherwise untouched and if a 


creditor whose debt is statute-barred has any . 


Bastian v. Nazarali and Sons (Venkataswami, J.) 


. said: 
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. means of ‘enforcing his claim other than by: 


action or set off, the Act does not prevent him 
from recovering by those means.” The Court 
of Appeal in canes v. Milburn’, Cotton, L.J. 
Statutes-barred debts are dues, though pay- 
ment of them cannot be enforced by action. 

The same view was expressed by the Supreme 
Court in Bombay Dyeing and Manufacturing 
Co., Ltd. v. The State of Bombay, A.L.R. 1958 
Bom. 328, whére it held that the statute limita- 
tion only bars the remedy but does not extin- 
guish the debt, except in cases provided for by 
Sec.28 of the Limitation Act, which does not 
apply to a debt. Under Sec.25(3) of the Con- 
tract Act a barred debt is good consideration 
for a fresh promise to pay the amount. Sec.60 


. of the Contract Act provides that when a debtor 
' makés a. payment without any directions to 


how it is to be appropriated; the creditor has 
the right to appropriate it towards a barred 
debt. In a Full Bench decision of the Patna 
. High Court-- 

Ram Nandan Sharma v. Mt.Maya Devi, A.I.R. 
1975 Pat. 283, Untwalia, C.J. as he then was, 
has. stated 

“There is a catena of decisions in support of 
what has been said by Tek Chand, J. in First, 
-National Bank v. Sant Lal, A.LR. 1959 Punjab 
` 328, that the Limitation Act with regard to 
personal actions, bars the remedy without 
extinguishing the right.” The law is well-settled 
that though the remedy is barred the debtis not 
extinguished. On:consideration of the scheme 
of the Act, it is clear that the Statute has con- 
ferred abenefit on the tenant to avoida decree 
. for eviction by complying with the require- 
ment of Sec.20(4). If he fails to avail himself of 
_ the opportunity and has not paid the rent for 


` not less than four. months and within one month 


. from the date ofservice upon him ofa noticeof 
demand;-the landlord under Sec.20(2) would 


‘be entitled to an order of eviction. Still the 


tenant can avail himself of the protection by 
complying with the requirements of Sec, .20(4). 

. ‘Ashe has not deposited the entire amount due 
the protection i is no more available. We agree 
« with the view taken. by the.trial court and the 
Hn Court of Allahabad .that tlie words 
“entire amount of.rent due” would ‘include 
= ~ent which has become time-barred.” 3i 
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11. From the portions extracted above from vari- 
ous decisions of this court-and-of the Supreme 


Court the following propositions can be deduced. . 


(a) Under Sec.4 of the Act the liability to pay 


fair rent will arise-from the date of fair rent, 


application entertained by the Rent Control- 
ler. : 

(b) The right to recover difference between the 
agreed rentand in cases of higher fair rent fixed 
in proceedings under Sec.4 is by means of a 
separate suit subject to’law of limitation. 


|. (c) Non-payment of higher fair rent fixed in ` 


proceedings under Sec.4 of the Act for the 


period between the date ofthe application and. 


the date of final decision on that application 
‘will not enable the Landlord to invoke 
Sec.10(2)(i) of the Act. 
(d) Consequently the question of deposit under 
Sec.11(1) insuch cases in the event ofa petition 
filed under Sec.10(2)(i) will not arise. 
(e) Deposits under Sec.11(1) will include the 
arrears of rent which have become time barred 
as well. 
12. Bearing the above propositions in mind let us 
now proceed to decide the controversy that arises 
in this case. We have noticed that the respondent/ 
landlord filed R.C.O.P.No.827 of 1982 under 
Sec.10(2)(i) of the Act on the ground of failure of 
the petitioner/tenant to pay the difference 


between the agreed rent and the fair rent fixed by- 


the Rent Controller as confirmed by this Court in 
the revisional proceedings for the period between 
the date of application and the date of the order. 
It is common ground that the tenant has agreed to 
pay the fair rent from the date of the order. Pend- 
ing that R.C.O.P. the tenant/petitioner deposited 
the difference including time barred claim to enable 


him to continue and contest, the R.C.O.P. Of. 


course under a mistaken impression that 
R.C.O.P.No.827 of 1982 was maintainable. Strictly 
speaking applying the ratio in the decision of this 


‘{court reported in C.Ranganatham v. M.Suri, 100 


L.W. 708, the petition’ was not maintainable. By 
depositing the amount as mentioned above the 
respondent/landlord was made to believe that in 
the évent of his succeeding in his claim that the 
tenant is liable to’ pay fair rent from the date of 
application he can withdraw the amount. It is not 
now open to the petitioner/tenant to contend that 
the payment out application is barred by limita- 
tion. Be it noted that the contention of the 
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petitioner/tenant was that he was liable to pay the 
fair rent only from the date of the final decision ` 
fixing the fair rent and not from the date of the . 
application. Be it also noted that when depositing 
the amount the tenant never raised any objections 
stating that the claim was barred by limitation. His 
objection was to the effect that the deposit was 
without. prejudice to his contention namely that 
his liability to pay the fair rent as fixed will com- ^ 
mence from the date of final decision fixing the 
fair rent. In the circumstances and having regard 
to the ratio laid down by the Supreme Court in 


.Khadi Gram -Udhyog Trust v. Ram Chandraji 


Virajman Mandir, Sarasiya Ghat, Kanpur, (1978)1 
S.C.C. 44. I am of the view that the petitioner/ . 
tenantcannot be heard to say that the respondent/ 


. landlord cannot withdraw the amount already 


deposited under, Sec.11(l) of the Act. The 
Supreme Court in the abovesaid decision has held 
thatin such circumstances that though the remedy 
is barred the debt is not extinguished.” mE 
13. The contention òf the learned counsel for the 
petitioner that after passing orders in R.C.O.P. 
the Rent Controller becomes functus officio and 
therefore he has no right to order payment out is 
not well founded. Sec.11(5) enables the Rent 
Controller to pass consequential orders regarding 
the amounts deposited under Sec.11(1) of the Act. 
find any ground to sct 


quently confirm the order though for different 


. reasons. The civil revision petition fails and it is 


dismissed. However, there will be no order as to 
costs. ` < 3 
B.S. Petition dismissed., 


1) ` Periasamy v. State of Tamil Nadu 


INTHE HIGH COURT OF JUDICATURE AT 
MADRAS. ' 
[Special Original Jurisdiction] 

_ Present:- Somasundaram, J. 


Ist October, 1991. 


W.P.No.5646 of 1988 
A.Periasamy wt ud ... Petitioner 
v. ' 
The State of Tamil Nadu and others 
... Respondents. 


(A) Tamil Nadu Recognised Private Schools (Regu- 
lation) Rules (1974), Rule 15(4)(ii) - Special Rules 
for the Tamil Nadu Higher Secondary Educational 
Rules, Rule 2(b) (ii) - Appointment of Post Gradu- 
ate Assistant in Tamil in private aided school - Rule 
to be followed for. _ 
(B) Special Rules for the Tamil Nadu Higher Secon- 
dary Educational Rules, Rule 2(b) (ii) - Vacancy in 
post of Post Graduate Assistant in Tamil in private 
aided school - To be filled by direct recruitment - 
Person claiming to be appointed by promotion - 
Order rejecting claim held not violative of principle 
of natural justice. . x 
(C) Constitution of India (1950), Art.226 - Writ of 
mandamus under, if can be issued to-enforce an 
illegal order. - ' s 
The petitioner is working as a Tamil Pandit in the 
4th respondent High School. In 1978, the school 
was allowed to open Higher Secondary Course. As 
there was no vacancy of P.G.Assistant in Tamil, 
the petitioner was not promoted. An additional 
post of P.G.Assistant in Tamil was sanctioned for 
1979-80. The petitioner was promoted to that post 
and he held the post from 5.7.1979 to 31.10.1979. 
He was not allowed to hold that post after 31.10.1979 
as hedid not possess the M.A.Degree in Tamil. On 
8.2.1980, the 5th respondent was appointed on 
P.G.Assistant by direct recruitinent. Though he 
was having the M.A.Degree in Tamil, he did not 
possess the B.Ed., Degree. He acquired the B.Ed., 
Degree on 13.12.1981. In the meanwhile the peti- 
tioner became fully qualified on :30.9.1981. The 
5th respondent's appointment was not approved 
by the District Educational Officer. The Director 
of School Education dismissed the appeal by the 
4th respondent, The Government, however, regu- 
larised the appoinument of the 5th respondent. 
The petitioner challenged that.order by a writ 
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petition. He contended that Rule 15(4) of the 
Tamil Nadu Recognished Private Schools (Regu- 
lation) Rules, 1974 was the relevant rule which the 
respondent should have followed while filling up 
the post sanctioned by the Chief Educational Officer 
and that the order by the Government regularis- 
ing the appointment of the 5th respondent was 
liable to bé set aside as it was contrary to Rule 
15(4) and was also opposed to pririciples of natu- 
ral justice. On the other hand, the respondent 
contended that the Special Rules for the Tamil 
Nadu Higher Secondary Schools should be deemed 
to have come into force. On 1.7.1978, that it was 
made applicable to Private Schools also till the 
1974 Rules were amended and made applicable to 
Higher Secondary Schools by G.O.Ms.No.1502, 
dated 23.9.1988 and that the order passed by the 
Government was in accordance with Rule 2(b)(ii) 
of the Special Rules. 

Held:- Admittedly the provisions of the Tamil 
Nadu Recognished Private Schools (Regulation) 
Act, was made applicable to the Higher Secondary 
Schools by the Act of XXXIV of 1987 with effect 
from 7.11.1987. Similarly, the 1974 Rules were 
made applicable to the Higher-Secondary Schools 
by G.O.Ms.No.1502 with effect from 23.9.1988. By 
G.O.Ms.No.720, Education, idated 28.4.1981, the 
Government in exercise of the'powers conferred 
under Art.309 of the Constitution made the Spe-- 
cial Rules for the Tamil Nadu Higher Secondary 
Educational Service. Para 2 of the G.O.Ms.No.720, 
dated 25.4.1981 provides that the qualifications 
and other service conditions prescribed in the 
appended notification for the posts of Headmas- 
ter, teachers of Higher Secondary Standards and 
Physical Directors in the Government Higher 
Secondary Schools will mutatis mutandis be fol- 
„lowed also by the aided Schools, Schools run by 
local bodies pending issue of amendment to the - 
relevant Rules. The decision of a Division Bench 
of this Court in The Secretary-Cum-Correspon- 
dent, Z.K.M. Higher Secondary School, Bodinaick-: 
anur, Madurai District v. R.Kandaraj, W.A. Nos.640 
and 669 of 1985 goes to show that the Special 
Rules should be followed.even by the manage- 
ments of private schools in making appointments 
fot the Higher Secondary Course pending amend- 
ment to the relevant rules. The contention of the 
learned counsel for the petitioner that Rule 15(4) 
of 1974 Rules was amended by G.O.Ms.No.1376, 


dated 6.7.198T thereafter the Special Rules in the 
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G.O.Ms.No.720 are not applicable to the Private 
aided schools cannot be accepted because, the Act 
itself was made applicable to Higher Secondary 
Schools by Act XXXIX of 1987 with effect.from 
7.11.1987 and the 1974 Rules were made appli- 
cable to the Higher Secondary Schools by 
G.O:Ms.No.1502, dated 23.9.1988. The expres- 
sions “pending issue of amendments to the rele- 
vantrules" in para 2 of G.O.No.720, in the context 
in which they are used only mean pending issue of 
amendments to the 1974 Rules making them 
applicable to the Higher Secondary Schools. Only 
by G.O.No.1502, dated 23.9.1988, the 1974 Rules 
were made applicable to the Higher Secondary 
Schools. No doubt, G.O.Ms.No.1376, dated 6.7.1981 
amended Rule 15(4) of the 1974 Rules, but the 
said amendment does not make 1974 Rules appli- 
cable to Higher Secondary Schools. Even Rule 
15(4) as amended by G.O.No.1376 will not apply 
to Higher Secondary Schools, because 1974 Rules 
were made applicable to the Higher Secondary 
Schools for the first time ever by G.O.Ms.No.1502, 
dated 23.9.1988. Further, when the Act itself was 
made applicable to the Higher Secondary Schools 
only with effect from 7.11.1987 by the Act XXXIX 


of 1987, it cannot be said that the 1974 Rules as. 


amended by G.O.No.1376 was made applicable to 
the Higher Secondary Schools with effect from 
6.7.1981 itself particularly when there is nothing 
` in G.O.No.1376 to indicate that 1974 Rules were 
madeapplicable to the Higher Secondary Schools 
by the said G.O. The relevant Rules viz., 1974 
_ Rules were amended suitably making them appli- 
cable to Higher Secondary Schools only by 
G.O.Ms.No.1502, dated 23.9.1988. Under these 
circumstances, it has to be held that in viewof para 
2 of G.O.Ms.No.720, dated 28.4.1981 the qualifi- 
cations and other service conditions prescribed in 
the Special Rules for the posts of Headmasters 
and teachers of Higher Secondary Schools have to 
` ‘be followed by private aided Schools also during 
the period from 1.7.1978 when G.O.Ms.No.720 is 
deemed to have come intó force till 23.9.1988 
whén G.O.Ms.No.1502 came into force amending 
the 1974 Rules making them applicable to the 
Higher Secondary Schools. ^ [Paras5, 6and 7] 
: Rule 2(b)(ii) of the Special Rules states that 50 
per cént of the substantive.vacancies in classes II 
and III of theservice shall be filled or reserved to 
be filled by direct recruitment: Thus as per Rule ` 
2(b)Gi) of ‘the especial Rules, 1 30 per ‘cent pr the 


E 
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substantive vacancies in Class II have to be filed 
only by direct recruitment. When the Higher 
Secondary Scheme was introduced in the 4th 
respondent-school in 1978-79, one post of the 
Tamil Pandit was inducted from the High School 
section to the Higher Secondary Section and one 
Thiru Velu, Tamil Pandit was promoted as 
P.G.Assistant in the said vacancy. In view of Rule 
2(4)(i) of the Special Rules, the next vacancy 
created by the order of the Chief Educational 
Officer, Salem, dated 5.7.1979 has to be filled by 
direct recruitment. Admittedly, the petitioner has 
not claimed the post on the ground that he is also 
a direct recruit. Therefore, the petitioner cannot 
contend that-he should be promoted to the avail- 
able post of the P.G. Assistant which is reserved to 
be filled by direct recruitment by virtue of Rule 
2(4)(ii) of the Special Rules. Further, such a claim 
made by the petitionér runs counter to Rule 2(4)(ii) 
of the Special Rules. Inasmuch as the existing post 
of P.G. Assistant has to go to a direct recruit, the 


petitioner is not eligible to be considered for the : 


same as he claims the post only by way of promo- 
' tion. As the petitioner is not eligible to be consid- 
ered for the post in question, it cannot be said that 
he is in any way aggrieved by the impugned order 
passed by the first respondent. Therefore, the 
contention of the learned counsel for the peti- 
tioner that the impugned order is violative of the 
principles of natural justice and is liable to be set 
aside cannot be countenanced. The petitioner is 
not entitled to notice before the first respondent 
passed the impugned order, because: the. peti- 
tioner cannot be considered for the post in ques- 
tion which has to be filled by SIept recruitment: 
[Para 8] 
The: writ of mandamus which i is an extraordinary 
‘and discretionary remedy cannot be issued to enforce 
an illegal order. ' ONU 10] 
‘Cases referred to: 
Senthil Nathan v. The -Chief Educational Officer, 


South Arcot District, 1985 Writ L.R. 533; Kalvi Pani . 


(P) Lid. v. The Director of School Education, 1991 
Writ L:R. 103... : 

Petition under Art.226 of the. Constitution of 
India, praying that in -the circumstances stated 


- therein, and in the affidavit filed therewith the 


High Court will be. pleased to.issue-a writ of 


"certiorarified mandamus calling for the’ records 
from the file of the- first respondent. in. 


G.O.MS$.No0.534, dated-4.4.1988 and to quash the 
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same and directing the 4th respondent to give 
effect to the order of the 3rd respondent passed in 
Mu.Mu.No. 371308/(SE/E3/G8/82), dated 
29.10.1983. 

A.S.Narasimhan, for Petitioner. 


R.Ponnuswamy, Government Advocate, for 
Respondent Nos.1 to 3. 
O.V.Baluswamy, for B.R.Ramesh Babu, for 
Respondent No.5. 


K-Govindarajan, for Respondent No.4. 

The Court made the following 

ORDER:- The prayer in the writ petition is as 
follows: 

“For the reasons stated in the accompanying 
affidavit, it is prayed that this Hon'ble Court 
may be pleased to issue a writ of certiorarified 
mandamus or any other appropriate writ, order 
or direction in the nature of a writ of certiorari- 


B 


fied mandamus by calling for the records from ' 


the file of the first respondent in G.O.Ms.No.534, 


dated 4.4.1988 and to quash the same and. 


„directing the 4th respondent to give effect to 
the order of the 3rd respondent passed in 
Mu.Mu.N0.371308/(SE/E3/G8/82, dated 
29.10.1983 and pass such further or other orders 
as this Hon'ble Court may deem fit and proper 
in the circumstances of the case and thus ren- 
der justice." 
2. The case of the petitioner is as follows:- The 
petitioner is working as a Tamil Pandit in the 4th 
. respondent-school which was a High School and 
when the Higher Secondary pattern of education 
was introduced in the State of Tamil Nadu in the 
year 1978, the 4th respondent-school was allowed 
to open Higher Secondary course. In 1978 after 
the introduction of the Higher Secondary course 
in the 4th respondent-school, the petitioner was 
notpromotedas Post Graduate Assistant in Tamil 
totakeclasses for the Higher Secondary course for 
want of vacancy. For the academic year 1979-80 
the additional post of P.G. Assistanti in Tamil was 
sanctioned by the- Chief Educational Officer, 
Salem by his order dated 5.7.1979 for the 4th 
' respondent-school. Then the management of the 
"4th respondent-school promoted the petitioner 
* as P.G. Assistant in Tamil and the petitioner held 


that post from 5.7.1979 to '31.10:1979. After., 
31.10.1979 the petitioner was not allowed to con-- 
tinue in the- Higher Secondary, section as. 


- P.G.Assistant as he did not possess the necessary 
qualification to hold the post of P.G. Assistant viz. 
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M.A.Degree in Tamil. The qualifications prescribed 
for the P.G.Assistant for the Higher Secondary 
course are M.A.Degree in Tamil with B.Ed. 
degree. On 8.2.1980 the management of the 4th 
respondent-school appointed the 5th respondent 
as P.G.Assistant in Tamil directly from the open 
market. On 8.2.1980 the 5th respondent also did 
not possess the prescribed qualification. Though 
he was having P.G.Degree in. Tamil he was not 
having the B.Ed. degree and the 5th respondent 
acquired the.B.Ed. Degree on 13.12.1981. On 


_ 30.5.1981 the petitioner became fully qualified for 


the post of P.G.Assistant by acquiring M.A. 
Degree in Tamil. The management of the 4th 
respondent-school after appointing the Sth 
respondent-as P.G.Assistant for the Higher Sec- 
ondary Course on 8.2.1980 applied to the District 
Educational Officer for approval of the appoint- 
ment of the 5th respondent. This request of the 
4th respondent was rejected by the District Edu- 
cational Officer on 11.8.1980. Again, the manage- 
ment of the.4th respondent applied to the District 
Educational Officer, Sankagiri for approving the 
appointment of the Sth respondent as P.G.Assistant 
in the 4th respondent-school on 31.10.1981 and 
the same was also rejected by the District Educa- 
tional Officer on 7.12.1981. The 5th respondent 
acquired the B.Ed. Degree"on 13.12.1981 and 
thereafter in 1982, the management óf the 4th 
respondent school again moved the District Edu- 
cational Officer, for approving the appointment 
of the 5th respondent and the third request of the 
management of the 4th respondent-schoo] was 
also rejected by the District Educational Officer, 
~ Sankagiri on 89.1982. Against the said order dated 


,8.9.1982 the management of. the 4th respondent- 


school filed an appeal before the Director of School 
Education. The Director of School Education 


„dismissed the appeal filed by the management of 


the 4th respondent-school On 1.10.1983. Against 


. the order of the Director of. School Education 


dated 1.10.1983 a further appeal was filed by the 
management of the 4th respondent-school before 
the first respondent on 3.11.1983. The first 
respondent by the order dated 4.4.1988 allowed 
the appeal filed by the management of the 4th 
respondent- -school and regularised the appoint- 
ment ofthe 5th respondent as P.G, Assistant in the 
4th. respondent-school. The order of, the first 


; respondent dated 4.4.1988 is challenged in the 


present writ petition. In the meantime the 
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petitioner acquired the Post-graduate qualifica- 
tion in Tamil on 30.5.1981 and he gave a represen- 
tationon30.11.1981 to the management ofthe 4th 
respondent-school requesting the management 
to promote the petitioner as P.G.Assistant in 
Tamil in the post sanctioned by the order of the 
Chief Educational Officer, Salém dated 5.7.1979. 
The application ofthe petitioner dated 30.11.1981 
was rejected by the management of the 4th 
respondent-school and against the said order of 
rejection the petitioner filed an appeal on 1.1.1983 
before the Joint Director of School Education. 
' On 29.10.1983 the Joint Director of School 


Education allowed the appeal filed by the peti- ~ 


tioner and directed the management of the 4th 
respondent-school to promote the petitioner to 
the post of P.G.Assistant in the place of the 5th 
respondent within 15 days from the date of receipt 
of the order. 

3. Mr.A.S.Narasimhan, learned counsel for the 
petitioner contended as follows: The 4th respon- 
dent-school was allowed to open the Higher Sec- 
ondary course when the Higher Secondary pat- 
tern of education was introduced in the year 1978. 
When the post of P.G:Assistant in Tamil was 
sanctioned by the Chief Educational Officer, 
Salem on 5.7.1989 the petitioner was not qualified 
to hold the post.as he did not possess the P.G.Degree 


in Tamil. Subsequently on 30.5.1981 the peti-. 


tioner became fully qualified to hold the post of 
P.G.Assistant in Tamil. On 8.2.1980 the manage- 
ment of the 4th respondent-school directly 
appointed the 5th respondent as the P.G.Assistant. 
"Though the 5th respondent was having the 
M.A.Degree in Tamil he was not having the B.Ed. 
Degree on the date of his appointment. The peti- 
tioner submitted an application on 30.11.1981 
requesting the management of the4th respondent 
to promote him as P.G.Assistant as he was fully 
qualified to hold the post with effect from 30.5.1981. 
When the management of the 4th respondent 
rejected his application, he filed an appeal before 
the Joint Director by the order dated 29.10.1983 
. the Joint Director of School Education allowed 
the appeal and directed the management of the 
4th respondent-school to promote:the petitioner 
to the post of P.G. Assistant in Tamil in the place 
„of the Sth respondent and the said- order has 
become final: By the impugned order dated 4.4.1988 
thé first respondent approved the appointment of 
the 5th respondent as P.G.Assistant in Tamil in 
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the 4th respondent-school without giving any notice 
to the petitioner, who was also claiming the said 
post and without giving-him an opportunity to 
state his case, and, therefore, the impugned order 
is violative of the principles of natural justice and 
liable to'be set aside. In support of his contention 
the learned counsel relied on the decision in Kalvi 
Pani (P) Ltd. v. The Director of School Education, 
1991 Writ L.R. 103. The learned counsel for the 
petitioner further contended that Rule 15(4) of. 
the Tamil Nadu Recognised Private Schools 
(Regulation) Rules, 1974, hereinafter called the 
1974 Rules, is the relevant rule: which the 
respondents should have followed while filling up 
the post sanctioned by the Chief Educational Officer, 
Salem in his order dated 5.7.1979. Rule 15(4)(ii) 
of the 1974 Rules provides that appointment to 
the various categories of teachers would be made 
by promoting the qualified teachers in the schools 
and only if no qualified and suitable candidate is 
available in the school for promotion the post can 
be filled up by direct recruitment. The learned 
counsel also contended that in this case when the 
petitioner got himself fully qualified on 30.5.1981, 


'the management of the 4th respondent-school 


ought to have promoted the petitioner as 
P.G.Assistant in the place of the 5th respondent. 
The further contention ofthe learned counsel for 
the petitioner is that the impugned order of the 
first respondent approving the appointment of 
the 5th respondent as P.G.Assistant is invalid, 
because, it contravenes Rule 15(4)(ii) of the 1974 
Rules and, therefore, the impugned order dated 


, 44.1988 is liable to be set aside. 


4. On the other hand, Mr.R.Krishnamurthi, learned 
senior counsel for the 4th respondent submitted 
that the Tamil Nadu Recognised Private Schools 
(Regulation) Act, 1973, hereinafter called the 


| Act, was made applicable to the Higher Secondary: 


Schools by the Tamil Nadu Act 39 of 1987 with 
effect fiom 7.11.1987; The 1974 Rules were made 
applicable to the Higher Secondary Schools by 
G.O.Ms.No.1502, dated .23.9.1988; By 
G.O.Ms.No.720, Education, dated 28.4.1981 the 


"Government in exercise of the powers conferred 


by the proviso to Art.309 of the Constitution of 
India made special rules for the Tamil Nadu Higher 
Secondary | Educational Rules. Though 
G.O.Ms.No.720 is dated 28.4.1981 it is stated in 
the G.O. itself that the special rules made in the 
said G.O. shall be deemed to have come into force 


^ 


1] Feriasamy v. State of Tamil Nadu (Somasundaram, J.) 


on 1.7.1978. The special Rules contained in 


G.O.Ms.No.720 were applicable to private aided ` 


schools like the 4th respondent-school till the 
1974 Rules were suitably amended and made 
applicable to the Higher Secondary Schools by 
G.O.Ms.No.1502, dated 23.9.1988; Till 23.9.1988 
Rule 15(4)(ii) of the 1974 Rules have no applica- 
tion to the aided schools and only the Special 
Rules will have to be applied to such private aided 
schools. To impugned-order passed by the first 
respondent is in accordance with Rule 2(h)(ii) of 
the Special Rules and, therefore, the impugned 
order is valid and it is not liable to be set aside. 


5. In view of the above contentions of the counsel - 
for the parties, the main question we have to , 


decide in the case is; what is the relevant Rule 
which should be followed in filling up the post of 
P.G.Assistant in Tamil sanctioned: by the Chief 
Educational Officer, Salem by the order dated 
5.7.1979. Whether Rule 15(4)(ii) of the 1974 Rules 
as contended by the learned counsel for the peti- 


tioner or Rule 2(b)(ii) of the Special Rules as 


contended by the learned counsel for the respon- 
dents. Admittedly the provisions of the Act was 
made applicable to the Higher Secondary schools 
by the Act 39 of 1987 with effect from 7.11.1987. 

Similarly the 1974 Rules were made applicable to 
the Higher Secondary Schools by G.O.Ms.No.1502 
with effect from 23.9.1988. By G.O.Ms.No.720, 

Education, dated 28.4. 1981; the Government in 
exercise of the powers conferred under Art. 309 of 
the Constitution made the Special Rules for the 
Tamil Nadu Higher Secondary Educational Serv- 
ice. Para2 of the G.O.Ms.No.720, dated 28.4.1981 
provides that the qualifications and other service 
conditions prescribed in the appended notifica- 
tion for the posts of Headmasters, teachers of 
Higher Secondary Standards and Physical Direc- 
tors inthe Government Higher Secondary schools 
willmutatis mutandis be followed also by the aided 
schools; Schools run by local bodies etc., Pending 
issue ofamendment to.the relevant Rules. A Division 
Bench of this Court in The Secretary-Cum-Corre- 
spondent, Z:K.M. Higher Secondary School, Bodi- 
naickanur, Madurai District . v. R.Kandaraj, 
W.A.Nos.640 and 669 of 1985, by judgment dated 
24.6.1986; while holding that appointment of.a 
Headmaster of a private school should be made 
havingregard to theSpecial Rules for Tamil Nadu 
Higher Secondary Educational Service contained 
in G.O.Ms.No.720, dated 28.4.1981 has observed 
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as follows; 
“The position as it, therefore, emerges todayi is 
that there are recruitment rules for the Gov- 
ernment Higher. Secondary Schools with regu- 
late the appointment of Headmasters. The 
qualifications for the post of Head Masters are 
also laid down. Though these recruitment rules 
will not in terms apply in the case of private 
schools and the appointment will have to be 
made in accordance with the provisions of 
`. Sec:18(i)(b) of the. Act, reference must be made 
to para 2 of the Government Order containing 
the recruitment rules. That Government 
Order specifically refers to the qualifications 
and other service conditions prescribed in the 
recruitment rules for the posts of Headmás- 
ters, teachers of Higher Secondary Standards 
and Physical Directors in Government Higher 
. Secondary Schools to be followed mutatis 
mutandis in aided Schools and Schools run by 
local bodies (Municipalities and Corporation 
etc.,) This paragraph reads as follows: 
“The qualifications and other service condi- 
tions prescribed in the appended notification 
for the. posts of Headmasters, teachers of Higher 
Secondary Standards and Physical Directors in 
Government Higher Secondary Schools will 
mutatis mutandis be followed also in Aided 
schools, schools run by Local Bodies (Munici- 
palities and Corporation etc.) and Govern. 
ment schools under the Adi Dravidar and Tribal 
Welfare and Backward Classes Departments, 
pending issue of amendments to the relevant 
rules." 
In view of this provision the School Commit- 
tee will have to make the appointment of the 
Headmaster having regard to the qualifica- 
. tions prescribed in the recruitment rules." ~ 
In that case the Division Bench directed the School 
Committee of the Private Schools to consider the 
claims of persons qualified to be appointed as 
Headmasters of Higher Secondary School. in 
accordance with the merit-cum-seniority Rule con-, 
tained in Rule 2(c) of the Special Rules. The 
above decision goes to show that the Special Rules 
should be followed even by the management of the 
private schools. in making appointments for the 
Higher Secondary course pending amendment to 


_ the relevant Rules, 


6. Mr.A.S. Narasimhan, learned counsel for the . 


petitioner conténded.that the Act and the 1974 
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Rules were applicable to the Higher Secondary 
Schools irrespective of the Tamil Nadu Act 39 of 
1987 extending the provisions of the Act to Higher 
Secondary Schools and G.O.Ms.No:1502 extend- 
ing the 1974 rules to Higher Secondary Schools 
with effect from 23,9:1988 and, therefore, only 
Rule15(4)of the1974 Rules should be followed in 
filling up the vacancies in the Higlier Secondary 
Schools. In supportof this contention, theléarned 
counsel relied on the decisions in Senthilnathan v. 


The Chief Educational Officer, South Arcot District, ` 


1985 Writ L.R. 533, and S.K. V.Selvaraj, Secretary, 
S.K. V. Higher Secondary School Committee v. The 
 Disirict Educational Officer, Cuddalore and others, 
W.A.No.392 of 1981 and W.P.No.6925 of 1981 
order dated 17.3.1982. The learned counsel further 
, contended that as per para 2 of G.O.Ms:No.720, 
' dated 28.4.1981 the Special Rules contained in 
G.O.Ms.No.720 are applicable to the private aided 
schools also pending issue of amendment to the 
relevant Rules-Rule 15(4) of the 1974 Rules was 
amended’ by G.O.Ms.No.1376, ‘dated 6.7.1981 
providing that appointment to all the categories 
of teachers shall be-made firstly by promotion 
from amon g the qualified teachers in that School 
and only if "qualified teachers are not available the 
vacancies can be filled by direct recruitment. The 
learned counsel for thé petitioner also contended 
that aftér 6.7:1981 viz:, the date of G.O.No.1376 
which amended Rule 15 (4) ofthe 1974 Rules, only 
- Rule 15(4) of tlie 1974 Rules should be followed 
for filling up the vacancies in the Higher Secon- 
dary Schools and the Special Rules contained in 
G.O.Ms.No.720; On 30.5.1981 the petitioner was 
fully qualified to hold the post of P.G.Assistant 
and, therefore, he is entitled to be promoted as 
P.G. Assistant in the 4th respondent- -school in the 
place of the 5th respondent and in these circüm- 


stances, the petitioner was entitled to be heard by . 


the first respondent before the first respondent 
passed the impugned order dated 4.4.1988. [am 
unable to ‘accept the contention of the learned 
counsel for the petitioner that às: Rule 15(4) of 
1974 Rules was amended by G.O.Ms.No.1376, 
dated 6:7.1981 thereafter the Special Rules in the 
G.O.No.720 are not applicable to the-private aided 
schools bécause, the Act itself was’made appli- 
cable to Higher Secondary Schools by Act 39:of- 
1987 with effect from 7.11.1987' and, the 1974 
Rules were made applicable to the Higher Secon- 


dary Schools: by G.O.No.1502, dated 23.9.1988, ". 
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Even Rule 15(4) asamended by G.O.No.1376 will | 


, pointed out, when the Act itself was made appli- 
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The expressions “pending issue ofamendments to 
the relevantrules” in para 2 of G.O.No.720, in the 
context in which they are used only mean pending 
issue of amendments to the 1974:Rules making 
them applicable to the Higher Secondary Schools. 

Only by G.O.No.1502, dated 23.9.1988, the 1974 
Rules were made applicable to the Higher Secon- 


dary Schools. No doubt, G.O.Ms.No:1376, dated | 
6.7.1981 amended Rule 15(4) of the 1974 Rules,’ 


but, the said amendment does not make 1974’ 


not apply to Higher Secondary Schools, because, 
1974 Rules were made applicable to the Higher 


Secondary Schools for the first time only by 


G.O.No.1502, dated 23.9.1988. Further, as already 


cable to the Higher Secondary Schools only with 
effect from 7.11.1987: by tha Act 39 of 1987, it 
carinot be said that.the 1974 Rules as amended by 
G.O.No.1376 was made applicable to the Higher 


- Secondary Schools with effect from 6.7.1981 itself 


particularly when there is nothing in G.O.No.1376 


‘to indicate that 1974 Rules were made applicable- 


tothe Higher Secondary Schools by thesaid G.O. 
7. As rightly contended by the learned counsel for 


the respondents the relevant Rules viz., 1974 Rules] - 


wereamended suitably making them applicable to 
Higher Secondary Schools only by G:O.No.1502, 


` dated 23.9.1988. Under these circumstances; it has 
- tobe held thatin view of para 20fG.O: Ms. No.720, > 
‘dated 28.4:1981-the qualifications and other serv- 


ice conditions prescribed in the Special Rules for 
the posts of Headmasters and.teachers of Higher 


Secondary Schools have to be followed by private’ 


aided Schools also during the period from 1.7.1978 
when G.O.Ms.No.720 is deemed to have come 
into force till 23.9.1988 when G.O.Ms.No.1502 
came into force amending the 1974 Rules making 


them applicable to the Higher Secondary Schools. ' 
The decisions of this Court in Senthilnathan v. The ` 


Chief Educational Officer, South Arcot” District, 
1985 Writ L.R. 533 and S.K.V.Selvaraj, Secretary, 


` S.KV.Higher Secondary Schaol Committeev. The 


District Educational Officer, Cuddalore and others, 
W.A:No.392 of 1981 and W.P:No.6925 of 1981 are 
not helpful-to the petitioner because, this-Court 
while disposin gof those cases has not considered 
the effect of the statutory special rules contained 


in G.O.No.720 particularly para 2 of the said G.O.’ 


Further in the above decisions-this Court has no 


bet 





occasion to consider the effect of the amendment 
of.the Act by the Tamil-Nadu Act.39-of 1987 
extending the provisions of the Act to Higher 
Secondary Schools and G.O.No.1592 extending 
the 1974 Rules to the Higher Secondary Schools,- 
-for the obvious reason that they came into exis- 
tence long after the decisions were rendered-in the 
above cases by this Court: From the above discus- 
sion it follows-that the Special tules have to be 
followed in the present case in filling the post of 
P.G.Assistant sanctioned by the Chief Educational 
Officer, Salem by order dated 5.7.1979. - ` 
8. Admittedly the Higher Secondary Scheme was 
introduced in the Tamil Nadu in the year 1978. 
When the Higher Secondary Scheme was intro; 
duced in the 4th respondent-schools one Velu, the 
_ Senior-most teacher in Tamil working in the 4th 
respondent-school was promoted as'P.G. Assistant 
to the only available post of P.G.Assistant in Tamil. 
On5.7.1979 the Chief Educational Officer, Salem 
sanctioned one more post of P.G.Assistant in~ 
Tamil. On 5.7.1979 the petitioner was not quali- 
fied to hold the post of P.G.Assistant and he 
became fully‘qualified to hold the post only on 
30.5.1981. Even before the petitioner qualified 
himself for the post; the management of the 4th 
respondent appointed the 5th respondent as 
P.G.Assistant directly from the open market on 
8.2.1980. On 30.11.1981 the petitioner submitted 
an application to the management of the 4th ` 
respondent-school to promote him as P.G. Assistant 
in the place of the 5th respondent. By 
G.O.Ms.No.720, Education, dated 28.4.1981 the 
Government in exercise of the power under, Art.309 
ofthe Constitution made theSpecial Rules for thé 
Tamil Nadu Higher Secoridary Educational Serv- 
ice. The Special Rules were deemed to have come 
into force with effect from 1.7.1978. Rule 2(a) of 
the Special Rules deals with appointments. The 
relevant portion of Rule 2(a) runs as follows: - 
" Appoint:-'(a) Appointment 10 several classes 
: and categories of the service shall be made as 
follows: "Class and Category. Method ofr recruit- 
mént. 
. 2. Teachers in (i): 


II] Periasamy v. State of Tamil Nadu (Somasundaram, J.) ue 


’ Direct recruitment Or 


Languages: ^ | pe sed 
- (ii) ` “Recruitment by trans: 
' férfrom the Tamil 
Supe aye ` Nadu Educational 
$m. d E s SubordinateService; Or 
“+ + >t ofiii) TIfnoqualifiedándsuit 
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able candidates are 
available for appoint 
mentby method (ii) © 
^' above, by recruitment 

~ by transfer from any 

s * es other service.” 

Rule 2(b)(ii) of the Special Rules states ‘that 50 

per cent of the substantive vacancies in classes II 

and III of the service shall be filled or reserved to 

be filled by direct recruitment. Thus as per Rule 

2(b) (ii) of the Special Rules, fifty per cent of the 

substantive vacancies in Class II have to be filed 


-only by direct recruitment. As already pointed out, 


when the Higher Secondary Scheme was intro- 
duced iri the 4th respondent-school in 1978-79, 
one: post of the Tamil Pandit was inducted from 
the High School section to the Higher Secondary 
Section and one Thiru Velu, Tamil ‘Pandit was 
promoted as P.G. Assistant in the said vacancy. In 
view of Rule 2(b)(ii) of the Special Rules the next 
vacancy created by the order of the Chief Educa- 


tional Officer, Salem, dated'5.7.1979,.has to be 


filled by direct recruitment. Admittedly, the peti- 
tionerhas not claimed the post on the ground that 
heisalsoadirect recruit. Therefore, the petitioner 
cannotcontend that he should bepromoted to the 
available post of the P.G.Assistant which is 
reserved to be filled by direct recruitment by Vir- 
tue of Rule 2(b)(ii) ofthe Special Rules. Further, 
such a claim made by the petitioner runs counter 
to Rule2(b)(ii) of the Special Rules. Inasmuch as 


` the existing post of P.G.Assistant has to go to a 


direct recruit, the petitioner is not eligible-to'be 
considered for the same as he claims the post only 
by way of promotion. As the petitioner is not 
eligible to be considered for the post in question, 
to cannot be said that he is in any way aggrieved by 
the impugned order passed by the first respon- 


‘dent. Therefore, the contention of the learned 


counsel for the petitioner that the impugned order 
is violative of the principles of natural justice and 
is liable to be'sét aside cannot be countenanced. 
As rightly contended by'the learned counsel for 
the réspondents, the petitioner is not entitled to 
notice before the -first’ respondent passed the 
impugned order, becausé the petitioner cannot be 
considered for the post in question which has to be 
filled by direct recruitment. It has to be. ‘pointed 
out that as the post of P.G.Assistant in question 
hasto go toa direct recruit as per Rule 2(b)(ii) of 


_ the Special Rules the, management of the 4th 
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respondent-school appointed the 5th respondent 
directly as P.G. Assistant. When the request of the 
management of the. 4th respondent-school for 
approving the appointment of the Sth respondent 
was rejected by the Joint Director of School 
Education filed an appeal-before the first respon- 
dent. The first respondent while passing the 
impugned order rightly held as follows: 


“Again according to G.O.Ms:No.720, Educa- - 


tion, dated 28.4.1981 the recruitment to the 
post of Post Graduate Teacher by direct 
recruitment and recruitment by transfer should 
be in the ratio of 1 : Lie.; one by direct recruit 
and the other by transfer. The previous 
vacancy was filled up by promoting Thiru 
M.Velu, Tamil Pandit and this vacancy has to 
be filled by direct recruitment." 
In these circumstances, it has to be held that the 
impugned order of the first respondent is in accor- 
dance with the Special Rules and it'cannot be said 
that the first respondent has violated the relevant 


rule and procedure prescribed for recruitment. ` 


There is no infirmity in the order challenged in 
this writ petition. The principles laid down in 
Kalvi Pani (P) Ltd. v. The Director of School Edu- 
cation, 1991 Writ L.R. 103, relied on by the learned 
counsel for the petitioner will not apply to the 
facts of the present case. ^ 

9. It is also admitted that during the pendency of 
the writ petition Velu, who was promoted to the 
post of P.G.Assistant in Tamil when the Higher 
Secondary Scheme was introduced; retired from 
service and the petitioner .was promoted as 
P.G.Assistant in the vacancy caused by the retire- 
ment of the said Velu. . 

10. No doubt, the order dated 29.10.1983 passed 
by the Joint Director of School Education direct- 
ing the management of the 4th respondent to 


promote the petitioner as P.G.Assistant in the- 


place of the 5th respondent has become final. But, 
‘it has tó be pointed out that by the said order the 
Joint Director directed the management of the 
4th respondent school to promote the petitioner 


to the post reserved for direct recruit as per Rule ` 


2(b) of the Special Rules and, therefore, the said 
order is illegal as it contravenes -the said Rule 
2(b)(ii) of the Special Rules. The writ Of manda- 


| mus, which is an extraordinary and discretionary . 
remedy, cannot be issued to enforce an illegal * 


order. Further as against the order of the manage- 


ment of the 4th respondent--school refusing to, 


Xt 
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promote the petitioner to the post of P.G.Assistant 
the petitioner has no right of appeal to the Joint 
Director and the order of the Joint Director of 
School Education, dated 29.10.1983 is not an order 
passed in any statutory appeal and, therefore, the 
order dated 29.10.1983 is only an administrative 
orderand as already pointed out, it is bad, because, 
it contravenes Rule 2(b)(ii) of the Special Rules. 
In these circumstances, the petitioner ‘is not 
entitled to any relief in this writ petition. There is 
no merit in the writ petition and the same is liable 
to be dismissed. Accordingly, the writ petition is 
dismissed. No costs. 


BS. 


- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 


MADRAS. / 

_ Present:- Nainar Sundaram and Thanikkachalam, 
JJ. ] 
L.P.A.No.21 of 1991 ^ 4th March, 1991. 
Circaves Cotton and Company, Madras. 

d SS VAPORE 
Jamal Mohammed Abdulla MN 


Benami Transactions (Prohibition) Act (XLV of 
1988), Sec.4 - Expression ‘on behalf of a person 
claiming to be the real owner of such property’ - 
Whether excludes a decree-holder alleging that prop- 
erties though not standing in the name of the judg- 
ment-debtor are only his.» + ` Ó 

The appellant is the decree- holder and in execu- 
tion proceedings wanted to proceed against prop- 
erties standing in the name of the respondent, but 
advancing a case that the real owner of the prop- 
erties was the judgment-debtor. The respondent 
preferred a claim regarding the properties. The 
trial court.dismissed the claim petition, holding 
that che respondent is only a benamidar for the 
judgment-debtor and that the real owner was the 
Judgment-debtor. An appeal was preferred to the 
High Court. While the said appeal was-pending, 
the Benami Transactions (Prohibition) Act XLV 
of 1988, came into effect: A learned single Judge 
who heard the appeal heid that it was not possible 
to countenance the claim, of the decree-holder 


I] ' Greaves Cotton and Co. v. Jamal Mohammed Abdulla (Nainar Sundaram, J.) 


(the appellant) that the respondent \ was only a 
benamidar for the judgment-debtor. The appeal 
was allowed. The appellant preferred a Letters 
Patent, Appeal against that judgment and con- 


tended that Sec.4 of that Act prohibited only a ` 
suit, claim or action by.or on behalf ofthe person , 


claiming to be the real owner and that the appel- 
lant was not a person claiming: to be the real 
owner. | 

The pronouncement of the Sirene. Court, in 
Mithilesh- Kumari 9. Prem Behari Khare, (1989)2 
S.C.C. 95, has exhaustively assessed the scope, 
purport and intendment of the Act and in spite of 
that, this court, will not be in order to construe the 
set of expressions “on behalf ofa person claiming 
to be the real owner of such a property” occurring 
in Sec.4 as excluding from its ambit and purview, 
a decree-holder who has no other case except to 
say that the properties though not standing in the 
name of the judgment-debtors are only his, so as to 
be available for being proceeded against in execu- 
. tion. The decree-holder puts forth a case that the 
judgment-debtoriis the real owner of the proper- 
ties. That is the basis for proceeding in execution 
against the properties. The court can only. view. 
that as a case on behalfofand projecting a claim of 


a person, namely, the judgment- -debtor as the real. 


owner of the properties. The decree-holder indi- 
rectly ‘confers the benefit of ownership on the 
judgment debtor and wants to proceed against the 
properties in discharge of decree-debts of the 
judgment-debtor so as to exonerate him, there- 
from. It is significant to note here that the judg- 
ment-debtor was not madea party to the proceed- 


ings and was never called upon to make his say on. 


the question. It is only the voice of the decree- 


` holder, theappellantherein, whichspokeandthat . 


voice was only to say that the real owner is the 
judgment- -debtor and not the respondent herein, 
in whose name the properties stood. The. present 
case, will certainly come within the mischief of 
Sec.4, On facts, the courtis not prepared to accept 
the construction put forth by the learned counsel 
for the appellant, on the provisions of Sec.4, 


|o [Para 3] - 


Cases referred to: 


Mithilesh Kumari v. Prem Behari, Khare, a 989)2. 


S.C. C. 95; Minor Habib Rahman . and others v. 
Ranut Pandaram, (1990)2 L.W. 337. ``: $ 
Appeal under Clause 15 of the Letters. Patent 
against the order of Raju, J. , dated 29.11.1990 and 
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made i in the exercise of the Appellate : Side Juris- 
diction, of the High Court in C.M.A.No.610 of 
1983 preferred against theorder ofthe courtofthe 
Subordinate Judge, Thanjavur, dated 5.8.1983 made 
in E.A.No.236 of 1980 in E.P. No.104 of 1979 in 
O.S.No.160 of 1976. 

B,Kumar, for Appellant. | i 

The J udgment of the Court was delivered by 
Nainar Sundaram, J.:-- The appellant i in this Let- 
ters Patent Appeal is thé decree-holder and in 
execution proceedings the appellant wanted to 
proceed against properties standing in the name 
of the respondent, but advancing a case that the 
real owner of the properties is the judgment- 
debtor Jamal Mohideen Papa, who is none else 
than the father of the respondent. In substance, 
the appellant wanted to say that the respondent is 
only a benamidar for his father Jamal Mohideen 
Papa, the judgment-debtor. The respondent pre- 


' ferred a claim regarding the properties. The first 


court dismissed the claim petition, holding that 
the respondent is only a benamidar for the judg- 


- ment-debtor and that the real owner is only the 


judgment-debtor. Fhe order of the first court is: 
dated 5.8.1983. The matter was taken to this court 
by way ofan appeal C.M. A.No.610 of 1983. While 
the said appeal was pending, the Benami Transac- 
tions (Prohibition) Act 45 of 1988, hereinafter. 
referred to as the Act came into effect. Oneof the 
questions that relevantly arose for consideration, 
on being urged,on behalf of the respondent herein, 
before the learned single Judge who dealt with the 


- appeal C.M.A.No.610 of 1983 was as to whether 


the decree-holder, the appellant herein, could 
proceed against the properties on the basis that 
therespondent held and holds the properties only 
benami for the jud gment-debtor andthe real owner 
is only the judgment-debtor. The learned single 
Judge took note of the pronouncement: of the 
highest court in the land, after thé, Act came into 
force, speaking on the, subject which we „shall ` 
pregeitily refer to, and.also after adverting to the 
scope, purport and intendment of the Act, held 
that it is not possible to countenance the claim of 
the decree-holder, the appellant herein, that the. 
respondent herein is only a benamidar for the 
judgment-debtor. The.learned single Judge has 
also gone into the factual questions as to whether :. 
the. judgment-debtor , is; the real owner of the 
properties and the respondent. herein is. only a, 
benamidar for the judgment-debtor, and answered 
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them against the appellant herein. Asa result, the 
learned single Judge allowed the appeal and set 
aside the order of the first court. This Letters 


Patent Appeal i is directed against the judgment of i 


the learned single Judge. : 

2. In Mithilesh Kumari v. Prem Behari Khare, (1989)2 
S.C.C. 95, ithas been countenanéed that the pro- 
visions of the Act are retrospective in operation 
and they will apply to appeals arising out of suits, 
claims or actions, since appeals are only continu: 
ation of süch proceedings. Thej pronouncement tof 
the Supreme Court has been taken note of by ne 
_ Of us (Nainar Sundaram, J.) in Minor Habib Rah- 


man and others v. Ramu Pandaram, (I 990)2 L. W.. 
337. That was a case of the application of the law ` 


as per the Act, which came into ‘effect subse- 
quently at the'stage of a second | appeal. 

3. However; what Mr.B.Kumar, learned counsel 
-for the decree-holder, the appellant herein, urges 
is that Sec.4 brings in only a prohibition with 


reference to suit, claim oraction by.or on behalfof ` 


the person claiming to be the real owner and in the 
present case the decree-holder, the appellant herein, 


is not a person claiming to be the real owner and ` 


he cannot also'be said to be’ prosecuting a suit, 
claim or action on behaif of a person claiming to 
be the real owner, namely, judgment- debtor, and 
hence the provisions of the Act cannot be invoked 
to inhibit the prosecution of the execution pro- 
ceedings against the properties, treating the judg- 
ment-debtor as the real owner thereof. This con- 
tention has been: repelled by the learned Single 
Judge, and in our view, rightly’ : alsó. The very 
pronouncement of the Supreme Court, referred 
to above, has exhaustively assessed the scope, 
purport and intendmentof the ‘Act and inspite of 
"| that, we will not be in order to’ construe the set of 
expressions” on behalf ofa person. claiming to be 
the real owner of such a property” occurring in 
Sec.á as excluding from its ambit and purview, a 
decree- holder who has no other case except to say 


that the properties : though not standing in the, 


name'of thé judgment- -debtor are only his, só as to 
be available for ‘being proceeded against in execu- 


tion. The dectee- holder puts forth acase that the 


jud gment- “debtor is the real owner of the proper- 
ties. That is the basis for procéedingi in execution 
a gainst the properties. We can ofily view that as a 
casé on behalf and projecting a claim ofa person, 
namely, the judgment- -debtor as the real'owner of 


ihe properties: The decree- holder indirectly con- i 
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fers the benefit of ownership on the judgment 
debtor and wants to proceed against the proper- 
ties in discharge of decree-debts of the judgment- 
debtor so as to exonerate him therefrom. 
Mr.B.Kumar, learned counsel for the decree -holder, 
the appellant herein, read some passages from 
Maxwell on the Interpretation. of Statutes 12th 


Edition. But,'on going through them, we do not - 


find any direct relevancy in them to the present 
question. It is significant to note here that the 
judgment- -debtor was:not made a party -to the 
proceedings and was never called upon to make 


his say on the quéstion. It isonly the voice of the | 


decree-holder, the appellant herein, which spoke 
and that voice was only to say that the real owner 
is the judgment- -debtor and not the’ respondent 
herein, in whose name the properties stood. The 
present case, in our view, will certainly comé within 


the mischief of Sec.4. On facts, we are not pre- | 


pared to accept the construction put forth by the 
learned counsel for the appellant on the provi- 
sions of Sec.4. 
4. Even otherwise, the learned single Judge, has 
elaborately gone irito the factual question as to 
whether the findings of the first court that the 
judgment-debtor is the real owner and not thé 
respondent herein could be accepted as tenable. 
The discussion by the learned single Judge of this 
question is found in POSER 9 of his Judgment, 
which runs as follows: t 
“That apart, even on the evidence, I am of the 
view that the findings ofthe court belowon the 
issue of benami are vitiated by perversity of 
approach and total misdirection to the rele- 
' vant legal aspects of the case. The Court below 
though formulated the legal requirements of 
. the concept of benami, miserably failed and 


t 


` misdirected itself in analysing the materialón - 


. record. In my view, the court below: errone- 
* ously placed the burden upon the appellant 
` and proceeded to sustain the, pleas of benámi 

"since in its View, the appellant could not süb- 

_ Stántiaté that hé is the real owner and not 
` benamidar. Trdisputably, the’ property stood 


purchased in the name of the appellant and - 


` that as an ostensible and real owner, he has 
also mortgaged the said properties with Tan- 
jore Land Development. Bank. Ín the light of. 
such materials on record, it is rather surprising 
that the court below triéd to draw inferences in 
surmises and. d relying upon. -nierely the’ oral 
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evidence of D. W.1. A reading of the evidence 
of, P.W.1 does not militate against his stand 
that heis the real Owner and he, purchased | the 
property. from and out of the funds at his 
disposal. Likewise the oral'evidence of D WA 
does not contain any clinchingevidence on the 

. relevantand vital aspects and necessary ingre- 
- dientsoftheconceptofbenamiand does not in 
any way militate against the case of the appel- 
lant. The oral evidence of D.W.1 does not 
contain any other concreté material to sub- 
stantíate the plea that the 'consideration for 
the purchase of the property was.from and out 
of the funds of the judgment-debtor. Not only 
the court below embarked upon a superficial 
consideration of the oral evidence, but seems 


_ tq have rested its conclusion on mere conjec-- 


tures, surmises and'suspicion, which may not 
be sufficient in Jaw to deprive the appellant, 
who is the ostensible purchaser of his benefi- 
cial interest in the property. The.court.below 
appears to have also proceeded ona confusion 
as though it was considering a transaction which 
is either fictitious or fraudulent, and in my view 
went astray from the relevant legal considera- 
tions. Except.the oral evidence of D.W.1, the 
respondent has not.chosern to cause the pro- 

. , «duction of any documentary evidence in sup- 
_ portof his case. The oral evidence of D. W.1is . 
also not supported by any documentary evi- 
dence. In the shapes of cultivation accounts, or 

` extracts from the other village accounts on 


records in support of the case pleaded by the - 


respondent. Consequently, I am of the view 
that the evidence on record are not legally 
sufficient to justify the. finding that the appel- 
antis only a benami in respect « ofthe proper- 
` ties in question and not the real owner..On this 
ground, also, Jam not persuaded to accept the 
submission of the. igne counsel for .the 
respondent ".. - 

We fully endorse the reasonings of the learned 

single Judge and the ultimate decision rendered 

by him on the factual question also. 


5. The result of our abóve discussion is that this 


Letters Patent Appeal does. noi deserve being 
entertaincd for investigating. into any- question 
further. PICOHHDEUS this reuri Patent Appeatt is 
dismissed. , i l 
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- INTHE HIGH COURTOF JÜDICATUREAT 


MADRAS... 
[Special Original Jurisdiction ] 


Present:- K S.Bakthavatsalam, I 


W.P.No.60820f1991  ..I2th November, 1991. 


N.Subramaniam and othcrs ...Petitioners 
` State of Tamil Nadu and another ... Respondents. 


Land Acquisition Act (I of 1894), Secs.3(aa) and 6 
- Tamil Nadu Town and Country Planning Act 
(XXXV of 1972), Secs.37(2), 39 and 65(2) - Acqui- 
sition of Land for a local authority for purpose of 
constructing a bus stand - Entire cost of the land 
acquisition cannot: come from public revenue - 
Declaration under Sec.6 showing that entire :com- 
pensation of acquisition is paid out of public revenue 
- Declaration, if can be sustained. ; 
A reading of Secs.39 and 65(2) of the Tamil Nadu Í 

Town and Country Planning Act XXXV of 1972 
and Secs.3(aa) and 6 of the Land Acquisition Act, 
clearly shows that the acquisition in this case is for 
local authority, even though Chapter IV of the 
Town and Country Planning Act,.1971 is invoked 
for requiring the lands for. the purpose of con- 
structing a.bus-stand. But the declaration made 
under, Sec.6 of the Land Acquisition Act clearly 
shows that the entire compensation of the acqui- 
Sition is paid out of the public revenue. As rightly 


"pointed out by the learned counsel for the writ 


petitioners, on this-ground alone, the declaration 
made.under Sec.6 ofthe Land gods Act is 
badinlaw. .. .. une 10] 
Cases referred to: 
Narayana Rajoo v. The State of Tamil Nadu, (1991 "i 
L:W. 476; Lana v. State of Bombay A. ER. 1 963 
- S.C. 1890. : 

Petition uidet. Art. 226- of the Constitution ‘of 
India, praying ‘that in the circumstances stated 
` therein, and in the, affidayit filed therewith the 
High ‘Court will be “pleased. to. issue. a writ of - 
certiorari calling for the records of the first. Tespon- 
dent, relating to its.order made in G.O, Ms. No.977, 
Housing and Urban Development ‘Department, 
dated 17.8.1990, published :in ‘the Tamil Nadu 
“= Government. Gazette, dated 12. 9. 1990. iri No:36- . 
A, Part H , Sec. 2 (Supplement) at pages 16 and 17 
and quash the same Notification issued under 
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Sec.37(2) of the Town and Country Planning Act 
1971, in so far as the petitioners are concerned in 
respect of their lands comprised in Survey Nos.107 


and 136, No.156, Mamallapuram Village, 


' Chingleput Taluk, Chengai-Anna District. 


N.Ganapathy, for S.M.Kalyanasundaram and 


KA. Ravindran, for Petitioners. - 


N.G.Kalaiselvi, Government Advocate, for 
Respondents. 

The Court made the following 
ORDER:- The. petitioners challenge 


G.O.Ms.No.977, Housing.and Urban Develop- 
ment Department, dated 17.8.1990, published in 
the Tamil Nadu Government Gazette, dated 
12.9.1990 and quash the publication issued under 
Sec:37(2) of the Town and Country Planning Act 
1971, in so far as the petitioners are concerned in 
respeci of their lands comprised in Sürvey Nos.107 
and 136 in No.156, in Mamallapuram Village, 
Chingleput Taluk, Chengai-Anna District. 

2. Theshort facts which lead to the filingofthewrit 
petition are as follows: 

The subject matter of the lands are situate in 
Mamallapuram village and Mamallapuram isa 
celebrated port-town, drawing a large number of 
tourists and pilgrims. The growth of population 
and the influx of tourists were considered by the 
New Town Development Authority, Mamallapu- 
ram, the second respondent herein and since the 
existing bus-stand is a small one the second 
respondent suggested that the lands in S.Nos.107 
and 136 are suitable for constructing a new bus- 
stand. The New Town Development Authority, 
acting in accordance with the provisions of thé 
Tamil Nadu Town and Planning Act, 1971 pre- 
pared a New Town Development Plan and sub- 
mitted the same to the Government. Sec.49 of the 
Tamil Nadu Town and Country Planning ‘Act, 
1971 provides for the enforcement of the plan so 
prepared from the date of consent accorded by the 
Government to the Plan. When the Member Sec- 
retary, Mamallapuram New Town Development 


Sy puthonty requested the Government for acquir- ^ 


ing the above mentioned lands for construction of 
Bus Stand, the New Town Development Plan for 
Mamallapuram New Town was consented by 
Government under sub-sec. (2) of Sec.24 of the 
_ Town and Country Planning Act in G.O.Ms.No.968, 
Housing and Ufan Development, dated 29.9.1989, 
and it was published in the Tamil Nadu Govern- 
ment Gazette on E 11. 1989 as required undér 
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Sec.26 of the Town and Country Planning Act, 
1971. The two survey numbers in question have 
been reserved for Bus Stand in the above said New 
Town Development Plan. This was selected by the 
Task Force, chaired by the Chief Secretary to 
Govemment on 21.3.1988. The Committee of Town 


„and Country Planning Board has sanctioned asum 
` of Rs.12.11 lakhs for the acquisition ofland for the 


Bus Stand. In view of the provisions under Sec.37(1) 


‘ofthe Town and Country Planning Act, a proposal 
“was sent by the Director of Town and Country 


Planning to the Government for acquiring the ~ 


_ above mentioned lands under Sec. 37(2) of the . 


Town ; and Country Planning Act. After verifying 
the facts as to whether the provisions of the Act 
have been complied with, a draft declaration under 
Sec.37(2) has been approved by the Government 
by the impugned Government Order. The decla-, 
ration as published in the Gazette reads as. B 
lows: 
gs No.II(2)HOU/4461/90- -Whereas, c a notice 
was published with Mamallapuram New Town . 
. Development Authority Notification No.VI(1) 
1964 of 1989, dated the 30th September, 1989; 
at page 597 of Part VI-Sec.1 of the Tamil Nadu 
Government Gazette, dated the 15th Novem- 
ber, 1989 of preparation ofa New Town Devel- 
opment Plan for Mamallapuram New Town 
under Sec.26 of the Tamil Nadu Town and 
Country Planning Act, 1971 (Tamil Nadu Act 
35 of 1972) and the Government of Tamil 
Nadu having been satisfied that the lands speci- 
fied in the schedule below have to be acquired 
for a public purpose, viz., for formation of a 
bus-stand, and it having already been decided 
that the entire amount of compensation to be 
' awarded for the lands is to. be paid out of the 
Ó public revenues, the following declaration is 
issued under Sub-sec.(2) of Sec.37 of the Tamil 
Nadu Town and Country Planning Act, 1971 
(Tamil Nadu 35 0£1972): ' . 
DECLARATION - f 
Under Sub-sec.(2) of Sec.3 of the Tamil Nadu 
Town and Country Planning Act, 1971 (Tamil 
` Nadu Act 35 of 1972), the Governor of Tamil 
Nadu hereby declaresthat the lands specified 
in the schedule below and measuring 3.09 0 
hectares, be the same; a little more Or less, are 
needed for a public purpose, to wit, for còn- 
_ Struction ofa bus-stand as required in the New 
Town Development Plan of Mamallapuram by 
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the New Town Development Authority, 
Mamalispuram, Chengalpattu Taluk, Chen- 
gai Anna District. A plan ofthe lands is kept at 
the District Collector's Office, Kancheepuram 
and may be inspected at any time during office 
hours......" 
Itis alleged in the affidavit that the exact location 
of the proposed bus-stand from the main tourist 
attraction spots like shore temple and other 
monuments will be about 6 to 7 kms. It is further 
alleged that the tourist interest will be seriously 
affected if the new acquisition of lands took place, 
that :here are other mure convenient and vacant 
sites situate on the left side of the shore temple 
road as well as at the very entrance of the village 
vız., poramboke land and other lands. It is also 
alleged in the affidavit that the proposal to locate 
the new bus stand in the lands to be acquired is 
incorrect, and that the public interest will be greatly 
affected if the proposed new bus-stand is put up in 
thelands to be acquired. It is alsostated that when 
there is a draft report pending consideration, thc 
Government cannot invoke the provisions of the 
Land Acquisition Act and that the impugned notice 
purporting tobe theone issued under Sec.37(2) of 
the Tamil Nadu 37 of 1972, is illegal. It is further 
stated in the affidavit filed in support of the writ 
petition that when a draft proposal is pending and 
that draft contains a proposal to locate a new bus- 
Stand in a particular survey number before the 
draft has become final cannot be done and that the 
notification under Sec.37(2) cannot be treated as 
a firal one. It is also stated that if the lands are to 
be acquired under the Land Acquisition Act, there 
are certain procedures to be followed viz., notifi- 
cation under Sec.4(1) of the Act and the enquiry 
under Sec.5-A-of the Act, that such a course of 
action is not contemplated under Sec.37 of, the 
Town and Country Planning Act, 1971 and that 
therefore Sec.37 of the Act is arbitrary. It is also 
stated that the impugned notification is bad in law 
on the ground that thereis a colourable exercise of 
power. It is also stated that principles of natural 
justice are violated and that the lands are taken 
over without considering the objections of the 
pettioners and that it is an infringement of Art.300- 
A of the Constitution of India. 
3. Notice of motion has been órdered by me on 
23.4.1991. 
4. Acounter-affidavit has been filed by the respon- 
dents 1 and 2. The counter affidavit says that the 
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New Town Development Authority, acting in 
accordance with the provisions of the Tamil Nadu 
Town and Country Planning Act, 1971, under 
which it was constituted, prepared.a New Town 
Development Plan and submitted the same to the 
Government. Sec.49 of the Tamil Nadu Town and 
Country Planning Act, 1971 has been referred to 
in the counter affidavit. It is further claimed in the 
counter affidavit that a bus stand will have be 
located as to allow free entry of the buses from all 
directions, not to pollute areas around monu- 
ments, prohibit criss-crossing of buses and other 
heavy vehicles in the monument zone. It is further 
stated that Sec.36 of the Tamil Nadu Town and 
Country Planning Act provides that any site 
required, reserved or designated in the Plan pre- 
pared under the said Act shall be deemed to be 
land needed for public purposes within the mean- 
ingofthe Land Acquisition Act.1894 and provides 
for the acquisition of the said lands as modified in 
the Tamil Nadu Town and Country Planning Act, 
1971, and as such declaration under the act has 
been issued by the Government in G.O.Ms.No.977, 
Housing and Urban Development Department, 
dated 17.8.1990, which is impugned in this writ 
peution. It is also claimed in the counter-affidavit 
that the petitioners themselves wanted to dispos- 
sess the lands comprised in S.Nos.107 and 136 in 
No.156, Mamallapuram Village and that the peti- 
tioners cannot contend that the lands in question 
cannot be acquired. It is further claimed in the 
counter-affidavit that the distance between the 
site selected and the fartherest monument is less 
than one kilometre and that the said distance can 
be travelled by foot by anyone and that the peti- 
tioners' contention to the contrary is not correct. 
Itis further claimed that objections were called for 
and that the views of the public were taken note of 
before finalising the site for the bus stand. It is 
further claimed that the interest of the tourists 
will never be affected if the New Town Develop- 
ment Authority locates the bus stand in those 
lands mentioned above and that the alternate site 
suggested by the petitioners are not suitable for 
the location of the bus stand. It is further stated 
that the notice of preparation of a New Town 
Development Plan for Mamallapuram was pub- 
lished on 15.11.1989 and a notification under Sec.37 
of the New Town Development Plan for Mamal- 
lapuram was published on 15.11.1989. It is further 
stated that Sec.37 of the Tamil Nadu Town and 
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Country Planning Act, 1971 provides consent of 
the Government for preparation of plan and that 
in the instant case the preparation of the plan was 
sanctioned by the Government and that all for- 
malities have been complied with by the Govern- 
ment. It is also stated that the objections and 
suggestions of the public who are affected under 
Sec.27 of the Act were considered and that they 
have been processed before the Committee on 
19.3.1990. 

5. Though many points are taken in the affidavit, 
Mr.N.Ganapathy, the learned counsel appearing 
for the petitioners after referring to various provi- 
sions of the Act, restricted his arguments only to 
two points, the first being that no opportunity has 
been given to thé petitioners and that there was no 
publication made. The learned counsel points out 
that the acquisition is being for local authority 
under Sec.3(aa) of the Land Acquisition Act, 1894, 
the entire cost of the land acquisition cannot come 
from public revenue: The learned counsel also 
points out the declaration made under Sec.6 of the 


Land Acquisition Act and contends that funds’ 


cannot come from public revenue as separate, 
funds are provided under the Tamil Nadu Town 
and Country Planning Act, in this case. The learned 
counsel relies upon the decision of Kanakaraj, J. 
in Narayana Rajoo v. The State of Tamil Nadu 


(1991)1 L.W. 476, wherein the learned Judge has - 


followed earlier decisions with regard to the valid- 


ity of declaration made under Sec.6 of the Land _ 


Acquisition Act for the purpose of acquisition of 
lands for the Housing Board. The learned counsel 
further contends that the declaration made in this 
' case has to be set aside purely on this ground 
alone. i . 

6. Per contra, Mrs.N.Kalaiselvi, the learned Gov- 


ernment Advocate appearing for the respondents : 


contends that the provisions of the land acquisi- 
tion act have been fully complied with and that the 
publication in the newspapers has also been made. 
It is further'stated that under Sec.26 of the Act, 
publication has been made in Tamil daily ‘Makkai 
Kura? and in English daily ‘in "The Hindu’, and 
that wide publicity has also been given to the 
notification in the notice board of the authority, 
District Collector, the Township Committee 
office etc. Itis furtherstated that in response to the 
advertisement: made, the petitioners have submit- 
ted applications seeking declaration oftheirlands 
as residential instead of public purpose and that 
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they have been duly considered. It is also stated by 
the learned counsel for the respondents that a 
careful reading of Secs.36 and 37 of Town and 
Country Planning Act, 1971 will prove that the 
acquisition can be resorted to within three years 
from the date of notification under Sec.26 of the 
Act and that in this case the land acquisition 
proceedings have been initiated once publication 
has been published in the Tamil Nadu Gazette. 

7. I have considered the arguments of 


. Mr.N.Ganapathy, the learned counsel appearing 


for the petitioners and of Mrs.N.Kalaiselvi, the’ 
learned Government Advocate appearing for the ' 
respondents. Sec.26 of the Tamil Nadu Town and 
Country Planning Act, 1971 (hereinafter referred 
toas the*Act', 1971’) provides notice of the prepa- 
ration of the regional plan, the master plan or the 
new town Sepen plan, and it reads as fol- 
lows: : 
Sud (1) As soon as may be, after the appropri- 
ate planning authority has received the con- 
sent of the Government under sub-sec.(2) of 
Sec.24 to the publication of the notice, the 
appropriate planning authority shall publish 
the notice in the Tamil Nadu Government . 
Gazette and in leading daily newspapers of the 
region of the preparation of the regional plan, 
the master plan or the new town development 
plan, as the case may be, and the place or places 
where copies of the same may be inspected, 
inviting objections and suggestions in writing 
from any person in respect of the said plan 
within such period as may be specified in the 
notice; 
Provided thatsuch period shall not be léss than 
two months from the date of the publication of- 
the notice in the Tamil Nadu Government ' 
Gazette. 
2. After the expiry of the period mentioned in 
Sub-sec.(1), the appropriate planning author- 


- _ ity shall allow a reasonable opportunity of 


being heard to any person including represen- 
tatives of. Government departments and 
authorities, who have made a request for being 
so heard and make such amendments to the 
regional plan, the master plan or the new town 
development plan, as the case may be, as con- 
siders proper and shall submit the said plan 
with or without modifications to the Govern; 


3 


Sec.27 of the Act, 1971 a the notice “of the: 


"E 
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preparation of the detailed development plan which 
reads as follows: 

“....(1) As soon as may be, after the local plan- 
ning authority has received the consent of the 
Director under: sub-sec.(2) of Sec.25 to the 
publication of the notice, the local planning 
authority shall publish the notice in the Tamil 
Nadu Government Gazette, and in leading 
daily newspapers of the region of the prepara- 
tion of the detailed development plan and the 
place or places where copies of the same may 


Z 


. be inspected, inviting objections, and sugges- - 


tions in writing from any person in respect of 
the said plan within such period as may be 
specified in the notice; 
Provided that such period shall not be less.than 
two months from the date of the publication of 
the notice in the Tamil Nadu Government 
Gazette. 
(2) After the expiry of the period mentioned in 
sub-sec.(1), the local planning authority shall 
allow a reasonable opportunity of being heard 
to any person including representatives of Gov- 
ernment departments and authorities, who have 
made a request for being so heard and make 
such amendments to the detailed development 
planas it considers proper and shallsubmit the 
said plan with or without modifications to the 
: Director...” 
Sec. 28 of the Act, 1971 provides for approval of 
the Government and Sec.30 speaks of coming into 
operation of regional plan, master plan and new 
town development plan. 
8. Chapter IV of the Act 1971 provides the power 
to acquire land under the Land Acquisition Act 
and Sec.36 of the Act reads as follows: ' 
^... Any land required, reserved or designated 
ina regional plan, master plan, detailed devel- 


opment plan or a new town development plan, - 
as the case may be, shall be deemed to be land _ 


needed for a public purpose within the mean- 
ing of the Land Acquisition Act, 1894 (Central 
Act I of 1894) and may be acquired under the 
said Act as modified i in the manner provided in 
this Act..... 
Sec.37 of the Act 1971 gives power to.purchase or 
acquire lands specified in the development plan 
which reads as follows: : 
(1) Where after the publication of the notice 
in the Tamil Nadu Government ‘Gazette of 


preparation of a regional plan, master plan, as . 
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the case may be, any land is required, reserved 
or designated in such plan, the appropriate 
planning authority may, either enter into agree- 
ment with any person for the acquisition from 
him by purchase of any land which may be 
acquired under Sec.36 or make an application 
to the Government for acquiring such land. 
under the Land Acquisition Act, 1894 (Cen- 
tral Act I of 1894); 

Provided that if the value of such land exceeds 
fifty thousand rupees, the appropriate plan- 
ning authority shall not enter into such agree- 
ment without the previous approval of the 
Government. 

(2) On receipt of an application made under 
sub-sec.(1), if the Government are satisfied 
that the land specified in the application is 
needed for the public purpose specified therein, 
they may make a declaration to that effect in 
the Tamil Nadu Government Gazette, in the 
"manner provided in Sec.6 of the Land Acquisi- 
tion Act, 1894 (Central Act I of 1894), in 
respect of the said land. The declaration so 


- published shall notwithstanding anything 


contained in the said Act, be deemed to be a 
declaration duly made under the said Sec.6 of 
the said Act; 
Provided that nosuch declarationi inrespectof 
any particular land covered by a notice under 
` Sec260rSec.27shall be made after the expiry 
of three years from the date of such notice. 
(3)Onthe publication ofsuch declaration, the 
Collector ofthe district within whose jurisdic- 
tion the land is situate shall proceed to take 
order forthe acquisition ofsuch land under the 
said Act, and the provisions of thatActshall,so 
far as-may be, apply to the acquisition of the 
said land with the modification that the market 
value of the land shail be the market value 
prevailing on the date of the publication of the 
notice in the Tamil Nadu Government 
Gazette under Sec.26 or Sec. 27, as the case 
may be.....” 
“9. With regard to the ‘contention raised by the 
learned counsel appearing for the petitioner that 
no opportunity has been given to the petitioner, I 
am not able to agree with the said contention of 
the learned counsel for the petitioner. In my view, 
the provisions of the Act 5 of 1971 have been 
strictly complied with: A careful reading of Sec.37 
of the Act, extracted above, will prove that the 
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acquisition can be resorted within three years. 


from the date of notification of the Sec.26 of the 
Act, 1971 after the notice of the preparation of the 
Regional Plan, Master Plan or New Town Devel- 
opment Plan and after it received the consent of 
the Government. On the facts of the case on hand, 
itis seen that the petitioners have also given their 
objections against the acquisition and they have 
been duly considered. As such, I am not able to 
accept the arguments of the learned counsel for 
the petitioner on the ground that no opportunity 
has been given to the petitioners. Theargument of 
the-learned counsel for the petitioners, on this 
ground, falls to the ground. 

10. With regard to another ground raised by the 
learned counsel for the petitioners, it is necessary 
to refer certain provisions of the Act. Sec.39 of the 


Act gives the right to compensation. Chapter VIII 


provides for finance and the State Town and Country 
Planning and Development Fund is created. Sec.65 


of the Act states that every planning authority 


Shall maintain a separate Fund called “The Plan- 
ning and Development Fund Account”. Sub-sec. Q) 
of Sec.65 of the Act reads as follows: 
“The Fund account may be initially: estab- 
lished by the. planning authorities with the 
grants, advances or loans obtained from the 
Government or from the State Town and 
Country Planning and Development Fund..... 
From a reading of the provisions mentioned above, 
it is clear that the Government is empowered to 
acquire lands under the provisions ofthe Act, Act 
37/72, and that the provisions of the Lànd Acqui- 
sition Act need not be followed. ‘Chapter IV of the 
Act provides for acquisition. However, if an acqui- 
sition is made by enforcing Chapter IV ofthe act, 
it is the, acquisition for the local authorities as 
defined under Sec.3(aa) of the Land Acquisition 
Act. Sec.3(aa) of the Land Acquisition Act, 1894 
, reads as follows: 


m The expression ocal authority” includes _ 


. a town,planning authority by (whatever name 
called) set up under any law for the time being 
- in force... 
The relevant portion of Sec.6 of the Land Acqui- 
sition Act, 1894 with which we are concerned, 
‘reads as follows: : 
< “6. Declaration that landi is required for a public 
purpose:- (1) Subject to the provisions of Part 
VII of this Act, when the appropriate Govern- 
ment is satisfied, after. Consens the report, 


——. 
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if any, made under Sec.5-A, sub-sec.(2) that 
any particular land is needed for a public pur- 
pose, or for a company, a declaration shall be 
made to-that effect under the signature of a 
Secretary, to such Government or of some ` 
officer duly authorised. to certify its orders 
(and different declarations may be made from 
. time to time in respect of different parcels of 
any land covered by the same notification under 
. Sec.4,sub-sec.(1), irrespective of whether one 
` report or different reports has.or have been 
: made (whenever required) under Sec.5-A, sub- 
sec.(2); 


. Provided further that no such declaration shall 

` be made unless the compensation to be awarded 

for such property is to be paid by a Company, 

or wholly or partly out of public revenues or 

some fund controlled or managed by a local 

. authority..... 

A reading of the ibo céiiénioned sections clearly 

shows that the acquisition in this case is for local 

authority, even.though Chapter IV of the Town 

and Country Planning Act, 1971 is invoked for 

acquiring the lands for the purpose of construct- 
ing a bus-stand. But the declaration made under f 

Sec.6ofthe Land Acquisition Act, which has been 

extracted in the earlier portion of this order, clearly 

shows that the entire compensation of the acqui- 


‘sition is paid out of the public revenue. As rightly 


pointed out by Mr.N.Ganapathy, learned counsel 
for the writ petitioners, on this ground alone, the 
declaration made under Sec.6 of the Land Acqui- 
sition Act is bad in law. In a batch of writ petitions 
in Madan Sundararaj v. The Government of Tamil 
Nadu, represented by the Commissioner and Secre- 
tary.to Housing and Urban Development Depart- 
ment, Madras-9 and others, W.P.Nos.1326 of 1982. 
etc. Moban, J., (as he then was) held as follows: 
€ It is no consolation to say that public 
. Ievenue would mean either the revenue of the 
State of the revenue.ofa local authority. Such 
an argument ignores the wellsettled position . 
‘in law that a local authority is a local self- 
government being the creature ofstatute-hav- — 
ing its own seal and perpetual succession. [n 
other words, the: State revenues cannot, be 
equated to the revenues of thelocal authority: 
That is why the Parliament in íts wisdom cre- 
. atedasub-divisioninthe case of an'acquisition 
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under Part II and categorically stated (i) wholly 
or partly out of public revenue and (ii) orsome ` 


fund controlled or managed byalocal author- ^ 
ity. If the argument of the learhed Advocate’ - 
General is accepted, it will render the second . 
limb of the second Proviso to Sec.6(1) of the _ 


Act, namely, or some fund controlled'or man- 
aged by a local authority" otiose. In other words, 
such an unwisdom cannot be attributed to the.. 
Parliament.” 
The learned Judge has further held as follows: 
“If, in law there is a clear distinction 
between the revenues of the State as opposed 
to the revenue of a local authority, it is that 
which should form part of the declaration in 
view of the legal requirement under the second 
proviso to Sec.6(1) of the Act. That certainly is 
not the position here and, therefore, the decla- 
ration is not in accordance with the proviso to 
Sec.6(1) ofthe Act..... : 
This has been followed by Kanakaraj, J. in Naray- 
ana Rajoov. The State of Tamil Nadu (1 991 1 L.W. 
476. In Madan Sundararaj v. The Government of 
Tamil Nadu, represerited by the Commissioner and 
Secretary to. Housing dnd Urban Development ` 
Department, Madras-9 and others, W.P.Nos.1326 
of 1982 etc. Mohan, J., (as he then-was) has fol- 
lowed the decision in Valjibhai v. State of Bombay, 
ALR. 1963 S.C. 1890. 


In that case it is held that even assuming that the” 


funds of the Corporation consist only of the moneys 
which have been provided by the State of Bombay 
it is difficult-to appreciate how they could be 
regarded as part ofthepublic revenue. In my view, 
money coming out of public revenue whether 
invested, loaned Or granted to the second respon- 
dent herein would change their original character 
and become the funds or assets of the second 
"respondent herein. As such, the terms of proviso 
are not Satisfied in this case, because under the 
impugned declaration, the entire: amount of 
compensation has to.be paid out'of. public reve- 
nue. As I have already stated, thé second respon-. 
dent has got separate funds under Chapter VIII of 
the Act, 1971: In view of that, F am‘ not able to 
accept the cóntention ofthe learned Government 
Advocaté appearing for the State that Sec.43 of 
. the Act, 1971 provides for making advance to the 
N ewTown Development Authority andas such in 
. this case:the amount is àdvanced:to the second 


respondent bythe: Government and that the - 
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declaration is not bad in law, with respect follow: 
ing the judgment of-this Court or this issue by 
Mohan, J., (as he then was) in Madan Sundararaj 
v. The Government of Tamil Nadu, represented by - 
the Commissioner and Secretary-to Housing and 
Urban Development Department, Madras-9 and 
others, W.P.Nos.1326 of 1982 etc., and agreeing 
with Kanakaraj, J. in Narayana Rajoo v. The State 
of Tamil Nadu (1991)1 L.W. 476, the impugned 
declaration in this case is set aside as no other 
point is argued before me. The writ petition will 


` stand allowed. It may be open to the State to take 


proceedings afresh rectifying the defects. There 
will be no order as to costs. 


BS. Petition allowed. 


INTHE HIGH COURT OF J UDICATURE AT 
MADRAS: : i 


Present: Vénkataswami and Abdul Hadi, JI. 


-A.A.O.No.419 of 1985 and C.M. P. No. 12502 of 


1991. 7th November, 1 991. 
M Venkataswamy Appellant 
Marudapurshpam and others: Respondents l 


(A) Civil Procedure Code ( V of 1908 ) See. 20(b )- 
Suit originally filed in Original Side of High Court, 
later on transferred to City Civil Court, Madras - 


' Leave to sue - Could: be granted only: by City Civil 


Court. . 

-(B) Civil Procedure Code (V of 1908), Sec. 20(b )- 
‘Carrying on business’ - Partnership firm carrying on 
business -. Partner not excluded from taking part in 
business, nor is he sleeping partner - Carrying on of 
the business by the firm amounts to that partner 
carrying on.business - Business carried on through 
power of attorney agent - If also carrying on business. 
(C) Civil Procedure Code (V of 1908), Sec.20(b) - 
Letters Patent (Madras), Clausé 12 - Distinction 
between- Joint liability and joint and several liability 


-- Difference not significant in the CORTO of Sec. 20(b b), 


Civil Procedure Code... ... 
.One Kailasa Gounder borrowed. R5,30, 000 on 
-18.6.1975 from Muthu Goundar, the appellant's 


"father and executed-a promissory note. He again 
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borrowed Rs.17,000 from Muthu Gounder on 
another promissory note dated 9.7.1975. Kailasa 
Gounder paid Rs.3,300 in respect of the first 
promissory note and Rs.1,700 in respect of the 
second promissory note on 9.7.1975. He died on 
19.2.1976 leaving behind the present respondents 
as his heirs. On25.11.1976 Muthu Gounder trans- 
ferred all his rights in the two promissory notes to 
the appellant, for consideration. The debts were 
received by Kailasa Gounder for banking business 
which is a joint family trade of himself and the 
respondents. The appellant filed a suit for the 
recovery ofa sum Of Rs.63,650 together with inter- 
est from the respondents personally and against 
the estate of Kailasa Goundar. On the Original 
Side of the High Court. Necessary leave to sue was 
granted to him under clause 12 of Letters Patent 
and the suit was numbered as C.S.No.451 of 1977. 


Consequently on the raising of the pecuniary - 


jurisdiction of the City Civil Court, the suit was 
transferred to that Court. The respondents con- 
tended that the appellant had no cause of action to 
sue the respondents at Madras. The City Civil 
Court held that neither the High Court nor the 
City Civil Court had jurisdiction to try the suit. 
The plaint was, therefore, returned for presenta- 
tion to the proper court. The appellant filed an 
appeal. It was contended by the respondents (1) 
that since the suit was originally filed on the Origi- 
nal Side of the High Court, Clause 12 of the 
Letters Patent alone should be taken into account 


and not Sec.20(b), Civil Procedure Code, (2) That 


in view of the business being carried on by the firm 
Madras Financiers in which the 1st respondent 
‘was a partner, it could not be said that she was 
carrying on business within the meaning of Sec.20(b) 
Civil Procedure Code, and (3) that thesuit liability 
was a joint liability and not joint and several 
liability; that therefore the cause of action was 
against all the defendants together jointly and the 
cause of action took place only i in Erode. 
Held: The contention thatsince the suit was origi- 
nally filed on the Original Side of the High Court, 
Clause 12 of the Letters Patent alone should be 
taken into account and not Sec.20(b) of the Code 
of Civil Procedure for granting the leave canriot be 
accepted. No doubt, initially when the suit was 
filed in this Court, leave was granted in 1977. But 
subsequently,the suit was transferred to the City 
Civil Court in about 1981 and thesaid Court alone 


has trjed the suit. So only Sec.20(b) of the Civil. 


The Madras Law Journal Reports 


z 


[1992 


Procedure Code will be the relevant provision 
applicable in considering whether leave could be 
granted or not. [Para 15] 
Under Ex.B-2 partnership deed of the firm, 
Madras Financiers, and Commission Agents, there 
is no exclusion of the 1st respondent from taking 
part in the business of the said firm nor has she 
been described therein as sleeping partner only. 
Ontheother hand, it states that the parties therein 
viz., all the partners (including the 1st respondent 
‘hereby become partners to carry on the business 
of financiers and commission agents’. Therefore 
the carrying on of the business of the firm in which 
the 1st respondent was also a partner will amount 
to 1st respondent carrying on business. In -Shiv' 
Bhagwan v. Onkarmal,A.LR. 1952 Bom. 365, it has 
been observed that it has been laid down that a 
person in order to carry on the business need not . 
doit personally. He can also do it through an agent 
duly authorised in that behalf? In the present case, 
itis admitted in the Written Statement itself that. 
the abovesaid firm gave a power of attorney to 
Muthukumaraswami to carry on the business of 
the firm and it was also admitted in evidénce that 
Muthukumaraswami was looking after the affairs 
of thesaid business and the account of the firm was 
operated from Madras since the said 
Muthukumaraswami was residing at Madras. — : 
[Para 16] 


` Nodoubtin the context of Clause 12 of the Letters 


Patent and particularly the word ‘defendant’ used ', 
therein, some Courts made a distinction between 
‘joint liability’ and ‘joint and several liability’. But, 
the court is concerned here not with the said 
Clause 12 but only with Sec.20(b) of the Civil 
Procedure Code wherein the term ‘defendant’ in 
singular has not been used but the expression used 
is ‘any of the defendants where there are more 
than one. Hence the contention that the suit lia- 
bility is a joint liability and not joint and several 
liability will not have any significance. Leara 18] 
Cases referred to: 

Govindarajulu Naidu v. Secretary of State, 58 MLJ. " 
356: 195 I.C. 576: ALR. 1927 Mad. 689; Pachaim- 
mal v. Hindustan, C.I. Society, (1940)2 M.L.J. 688: 
LL.R. 1941 Mad. 109: ALR. 1941 Mad. 270; Shiv 
Bhagwan v. Onkarmal, A.ILR. 1952- Bom. 365; 
Narayanappa v. Bhaskara Krishnappa, (1966)2° 
MLJ. (S.C.) 60: (1966)2 An.W.R. (S.C.) 60: (1966)2 
S.CJ. 490: A.I.R. 1966 S.C. 1300; Bengal A. and T., 
Corporation v. Corporation of Calcutta, A.I.R. 1960 > 


Ij - Venkataswamy v. Marudapurshpam (Abdul Hadi, J.) 


Cal. 123; Azizuddin and Company v. Union of India 
(1955)1 M.L.J. 316; LL.R. 1955 Mad. 912: 1955 
M.W.N.91: A.LR. 1955 Mad. 345; Hadjee Ismail v. 
Hadjee Mahommed, (1874)13 B.L.R. 91; 
P.H.Parameswara Pattar v. Vivathan Mahadevi, 
1922 M.W.N. 841; Manoramabal v. Ibrahim Khan, 
A.I.R. 1969 Bom. 366; Narayan Shankar v. Secre- 
tary of State in India in Council, (1906) LL.R. 30 
Bom. 570; Dwarka Das v. Hanumandas, A.LR. 
1961 Raj. 187; Krishnan Nair v. Ghouse Basha, 
(1987)4 S.C.C. 404; D.N.Sanghavi and Sons v. 
Ambalal Tribhuvan Das, A.IL.R. 1974 S.C. 1026: 
(1974)1 S.C.C. 708; Firm Rajniklal and Company 
v. Vithal Pandurang ALR. 1952 Nagpur 312; Kulsum- 
bai Mulla Jeewajee v. Madras Marine P. Ltd., (1984)1 
M.L.J. 399. 

Appeal against the Order of the City Civil Court 
(XI Additional Judge), Madras, dated 10.4.1985 
and made in O.S.No.7259 of 1981. etc. 
V.Srinivasan, for Appellant. 

T.-K. Seshadri, for Respondents. 

The Judgment of the Court was delivered by 


Abdul Hadi, J.:- This civil miscellaneous appeal by , 


the plaintiff is against the judgment dated 10.4.1984 


in O.S.No.7259 of 1981 on the file of XI Addi- : 


tional Judge, City Civil Court, Madras, directing 
the plaint to be returned for presentation before 
proper court, on the ground that thesaid Court or 
High Court, in which the said suit was originally 


instituted as C.S.No.451 of 1977, has no jurisdic-- 


tion to try the said suit. 

2. The suit is for recovery of a sum of Rs. 63,650 
together with interest, from the respondents per- 
sonally and against the estate of the deceased 
Kailasa Gounder whose legal representatives are 
the said respondents. According to the plaintiff, 
the 1st defendant is thewidow, defendants 2, 3 and 
Sare the sons and the 4th defendant is the daugh- 
ter of the'said Kailasa Gounder. The deceased 
Kailasa Gounder borrowed Rs.33,000 on 18.6.1975 
from A.Muthu Goundar, the plaintiff's father and 
executed a promissory note in favour of Muthu 
Gounder promising to repay the amount with 
interest. Kailasa Gounder borrowed another sum 
of Rs.17,000 from Muthu Gounder and executed 
a promissory note on 9.7.1975 in favour of Muthu 


Gounder, promising to repay the same with inter-- 


est. In respect of the first promissory note dated 
18.6.1975 Kailasa Gounder made payment to the 
extent of Rs.3,300 and in respect of the 2nd prom- 
issory note. He made a payment of Rs.1,700, both 
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on 9.7.1975, and the endorsements, of the said 
payments finda place in the respective promissory 
notes. Kailasa Gounder died on 19.2.1976, leving 
behind the defendants-respondents as his heirs. 
On 25.11.1976 for valuable consideration, Muthu 
Goundar transferred all his rights by endorsing 
the promissory notes in favour of the plaintiff and 


-thus, the plaintiff isentitled to recover the amount 


due under the two promissory notes from the 
estate of the deceased Kailasa Gounder. The debts 
covered by the promissory notes were received by 
Kailasa Gounder for banking business, which is a 
joint family trade of himself and the defendants. 
The defendants had the benefit of the amounts 
borrowed and they are liable to pay the amount. 

3. Further, according to the plaintiff, the promis- 
sory notes were executed at Erode and were duly 
endorsed in favour of the plaintiff and defendants 


-1 to 3 carry on business permanently under the 


name and style of “Madras Financiers Commis- 
sion Agents", Madras-18 and personally work for 
gain within the city of Madras, where the firm is 
situate and defendants 2 and 3 also carry on busi- 
ness and are Directors of the International Gen- 
eral Agencies, Madras. 

4. On the abovesaid allegations, the plaintiff filed 


` thesuit in this Court. The plaintiffalso applied for 


leave to sue and the leave was granted under 
Clause 12 of the Letters Patent in Application 
No.3851 of 1977 on 8.12.1977 and the suit was 
numbered as C.S.No.451 of 1977 on the file of this 
Court. 

5. But, the suit was transferred to the City Civil 
Court consequent on the raising of the pecuniary 
jurisdiction of the City Civil Court and the written 
statement was filed by the defendants in the City 
Civil Court. . 

6. The averments in the written statement are 
briefly as follows: The suit claim is unsustainable. 
The business of Madras Financiers and Commis- 
sion Agents were not carried on at No.10, Kast- 
huri Ranga Iyengar Road, Madras on the date of 
the institution of thesuit viz., December, 1977and 
the said premises was sold by the partners thereof 
and defendants 2 and 3 on 25.10.1977.-The busi- 
ness of Madras Financiers and Commission Agents 
was not carried on at No.10, Kasthuri Ranga Iyen- 
gar Road, Madras-18. The defendants are the 
permanentresidents of Erodeand they reside only 
at Erode. The mere fact that the ist defendant . 
happened to be a partner of Madras Financicrs 
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and Commission Agents and that it had at some 


point of time carried on business at No.10, Kast- . 


huri Ranga Iyengar Road, Madras-18 could not 
confer jurisdiction in respect of the suit against 
the 1st defendant for the purpose of suit claim. 
The partners of Madras Financiers and Commis- 
sion Agents are: (1) Mrs.M.Kanthimathi, (2) 


Mrs.L.Rathinambal, (3) Mrs.R.Annapirai, (4) 
^" Mrs.K.Marudhapushpam (1st defendant). The 


‘partners of the said firm gave a power of attorney 
to V.P. Muthukuaraswamy to carry on their būsi- , 
ness and hencethe 1st defendantis not carrying on 
andhas not carried on business at No.10, Kasthuri 
Ranga Iyengar Road, Madras on the date of insti- 
tution of the suit: Therefore, the City Civil Court 
has no jurisdiction and no part of the cause of 
action arises or arose within the jurisdiction of the 
City Civil Court. 

7. The execution of the two promissory notes and 
the alleged payments and endorsements are 
denied. The allegation that the amounts were bor- 

, towed by Kailasa Gounder for joint family busi- 
ness is also denied. The International General 
Agencies Ltd., Madras, is a limited company and 
that the mere fact that defendants 2 and 3 hap- 
pened to be the Directors, could not give any cause 
of action for the plaintiff to sue the defendants at 
Madras. The plaintiff will have to find cause, of 

- action against each of the defendants. The plain- 

` tiffis not entitled to a personal decree against the 

defendants. 
“8. On the above pleadings, the following - 
issues were framed for trial: 
(1) Whether there is no Jurisdiction to file the 
suit in this Court? 


(2) Whether the suit promissory notes were - 


executed by V.M.Kailasa gounder and whether 
he received the amounts thereunder? 


- (3) Whether the suit promissory notes were 


. assigned to the plaintiffs for consideration? 
(4) Whether the pena is entitled to the suit 
claim? 

(5) To what relief?. T 
9.On issue Nos.(2) and (3), the finding efthe trial 
Court is that the said Kailasa Gounder borrowed 
the amounts under the abovesaid promissory notes 
viz., Exs.A-1 and A-2 from Müthu Goundar, the. 
father of the plaintiff and that subsequently Muthu 
Gounder had assigned the said promissory notes 
in favour of the plaintiff. Therefore, the said issue 
: Nos.(2) and (3) were found in favour of ‘the 
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plaintiff. On issue No.(4), therefore, it was held 
that the plaintiff was entitled to the suit claim. 
However, on issue No.(1), the trial Court held that. ' 
the.contention raised by the defendants that the 

suit ought not to have been filed in the High Court 

and the High Court had no jurisdiction, had to be 

accepted. Therefore, as stated above, the plaint 

was directed to be returned to be presen in the 
proper court. 

10. The learned counsel for the appellant mainly 
stressed before us, that even as per the written 

statement, the 1st defendant was admittedly the 

partner of the abovesaid firm Madras Financiers 

and Commission Agents, that the said firm had 

carried on business at No.10, Kasthuri Ranga 

Iyengar Road, Madras, that the partners of the 

said firm ‘gave power of attorney. to one 

V.P.Muthukumarasamy and that the premises 

No.10, Kasthuri Ranga Iyengar Road, Madras 

belonged to the said firm and defendants 2 and 3.- 
He also pointed out that though the said premises 

had been sold on 25.10.1977 under Exs.B-1, B-6 
and B-7 sale seeds, the written statement did not 

say that the abovesaid business at Madras was 


closed, nor any partner of the abovesaid firm was 


examined regarding the alleged closure of the 
business or otherwise. Only the-2nd defendant, 
who was admittedly not a partner of the firm was 
examined as D.W.1. He deposed that the Ist 
defendant was hale and healthy. Yet the 1st defen- 
dant was not examined. D.W.1 further admitted 
thus: : 
“One Muthukumaraswami, husband of 
Mis.Gandhimathi as General Power of Attor- 
ney was looking after the affairs of the said 
firm. The accounts of the Madras Financiers 
and Commission Agents were operated from 
Madras, since Mr. Muthukumaraswamy was 
residing at Madras." 


. Further, the said power of attorney also has not ` 


been examined. Further, there is also no proof 


- that the said agency has been revoked. Even though 


the abovesaid property had been sold on'25:10:1977, 
by that alone, it cannot be concluded that-the 


11.On the other hand, the learned counsel for the 


‘respondents has arguéd that the liability in the 


present case is that of the estate of the abovesaid 
Kailasa Goundar-and hence is ‘joint-liability'and 
not joint and sevéral liability and, therefore, the 


cause of action, is against all of the defendants 
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together jointly, that it is clear from evidence that 
the entire cause, of action in the suit took place 
only in Erode, that even the suit notice Ex. A-3 
dated 29.10.1977 was issued to all the defendants 
only to their Erode address, that the defendants 4 
and 5 were notassociated with arty of the concerns 
referred to in the plaint and that the fact the 
defendants 2 and 3 were Directors of the said 
International General Agencies Limited, Madras, 
a company having separate legal entity, could not 
confer jurisdiction to the Court at Madras. He 
_ also cited the decisions in Govindarajulu Naidu v. 
Secretary of State, 58 M:L.J.. 356: 195 LC. 576: 


ALR. 1927 Mad. 689, Pachaimmal v. Hindustan, 


C.I. Society, (1940)2 M.L.J. 688: LL.R. 1941 Mad. 
109: ALR. 1941 Mad. 270, Shiv Bhagwan-v. Onk- 
armal, A..R. 1952 Bom. 365, Narayanappa v. 


Bhaskara Krishnappa, (1966)2 M.L.J. (S.C.) 60: 


(1966)2 An.W.R. ($.C.) 60: (1966)2 S.C.J. 490: 
A.LR. 1966 S.C. 1300, Bengal A. and I, Corpora- 
tion v. Corporation of Calcutta, ALR. 1960 Cal. 


123 and Azizuddin and Company v. Union of India , 


(1955)1 M.L.J. 316: LL.R. 1955 Mad. 912:.1955 
M.W.N. 91: ALR. 1955 Mad. 345, and certain 
other decisions. \ 

12. But, in view of the fact that the appellant has 
now filed C.M.P.No.12502 of 1991 under Sec.20(b) 
of the Civil Procedure Code, seeking leave to 
institute the suit, in the City Civil Court on the 
footing that such leave could be granted even after 
the institution of the suit and that too at the 
appellant stage, we have to examine whether the 
said petition could be ordered as prayed forand if 
we come to the decision that it could be so 
ordered, there is no necessity for us to consider the 
above rival arguments submitted before us to see 
whether the leave granted by this Court under 
Clause 12 of the Letters Patent at the time when 
the suit was instituted in this Court originally, we 
properly granted or-not. In other words, if the 
leave sought for under the abovesaid civil miscel- 
laneous petition could be granted now, then the 
City Civil Court, which has tried the suit, cannot 
besaid to have no jurisdiction to try thesuit. So, we 
now propose the deal with the said civil miscella- 
neous petition. Clause 12 of the Letter$ Patent 
whichapplies to this Court on itsoriginalsideinter 
alia states that if the “defendant” at thetimeofthe 
commencement of the suit shall dwell, or carry on 
business, or personally work for gain within such 


limits of the ordinary original jurisdiction of this . 
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Couri, the suit could be laid in this Court on its 
original side. The term "defendant" used in the 
abovesaid Clause 12 has also been held to mean all 
thedefendants, where thesuit is against more than 
one deféndant. vide: Hadjee Ismail v. Hadjee 
Mahommed, (1874)13 B.L.R. 91, and the view of 
one of the Judges of the Division Bench in 
P.H.Parameswara Pattar v. Vivathan Mahadevi, 
1922 M.W.N. 841. Insuchasituation, on the Origi- 
nal Side of this Court, there is no scope for prant- 
ing any leave since the abovesaid portion of Clause 
12 does not give any room for the Court granting 


‘Jeave-Only in the other portion of thesaid Clause 


12, it is stipulated that where part of the cause of 
action arises within the original jurisdiction of this 
Court, leave could be granted by this Court. But 
Sec.20(b) of the Civil Procedure Code, which is no * 
doubt not applicable to the original side of this 
Court in view of Sec.120 thereof, but which is the 
provision applicable to the City Civil Court and 
other subordinate Courts,says inter alia that where 
any of the defendants, at the time of the com- 
mencement of the suit, carries on business within 


Ahe local limits of the jurisdiction ofany Court, the 


suit could be laid in that Court, provided that in 
such a case, the leave of the Court is given for the 
same. Only in that context, it was held in Mano- 
ramabal v. Ibrahim Khan, A.I.R. 1969 Bom. 366, 
relying on Narayan Shankar v. Secretary of State in 
India in Council, (1906) LL.R. 30 Bom. 570, that 
such leave under Sec.20(b) could be.granted even 
by the appellate Court. It was also held in Dwarka 
Das v. Hanumandas, A.J.R. 1961 Raj. 187, that 


. leave to sue non-resident defendants under Sec.20(b) 


could be granted by the appellate court in appro- 
priate cases even after the plaint is ordered to be 
returned by the trial Court. On the above footing, 
the abovesaid C.M.P.No.12502 of 1991 has been 
filed. No decision contra was cited by the learned 
counsel for the respondents stating that such leave 
could not be granted after the institution of the 
Suitand that too by the appellate Court. So we also 
affirm the abovesaid view expressed by the Bom- 
bay High Court and Rajasthan High Court. 
13. in paragraph 7 of the affidavit filed in support 
ofthe abovesaid civil miscellaneous petition, inrer 
alia, it is averred as follows: : 
aeit is now clear.that the first respondent 
(1st defendant) it a partner of “Madras Finan- 
ciers and Commission Agents" underthe Part- 
nership Deed dated 17.8.1973 (Ex.B-2) under 
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‘the Partnership Deed, the firm may also 
authorise any person or persons as its lawful 
“attorney to carry out any of its duty or duties in 
this partnership business. In para 3 of the 
written statement it is clearly admitted that; 
The partners of Madras Financiers and Com- 
mission Agents gave a Power of Attorney to 
Shri V.P.Muthuswamy tocarryon thebusiness 
for their benefits. 3 

the partnership business is the business of the 
, first defendant and whether she carries on the 
- business personally or through an.agent, she is 
only carrying on the said business. The power 
given by the partners is in full force and it had 
never been cancelled. It was also-admitted in 
evidence that Muthukumaraswami was look- 
ing after the affairs of the said business and the 
accounts of the firm were operated from Madras, 


since Mr.Muthukumaraswamy wasresidingat - 


Madras, In view of this clear admission, 


Mr.Muthukumaraswamy, the Power Agent was ` 


.at Madras, at all relevant times including the 
: date of filing of the suit and there was no 
evidence that the Branch was closed at a par- 
ticular day and after that date, the accounts; 
which were operated from Madras were shifted 
to a different place." : : 

In paragraph 8 of the said affidavit, iti is averred as 

follows: ^ ` 
“It was stated on behalf of all the defendants 
that the property at Kasthuri Ranga Iyengar 
Road,where the firm was carrying on business, 
was sold and hence the business ceased to be 
carried on from 25.11.1977. This is not correct. 
The mere fact thata particular property, where 
business was carried on was sold does not mean 
that the branch was closed in Madras. It is 
respectfully submitted that no documentary 
evidence was produced to show that the Branch 
of the “firm was closed at Madras on 25.11.1977. 
None of the partners nor their agent, who was 
available was examined. I humbly submit that 
the business was carried on at all time and it 
was never closed'on 25.11.1977 or subsequently.” 

In Paragraph 11 thereof, it is averred zs follows: 
“As one of the defendants is admittedly carry- 
ing on business at Madras, the suit could be 
filed in the City Civil Court with the leave of 
this Hon'ble Court.....If now the suit plaint is 
ordered to be filed in another Court, I will be 
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greátly prejudiced and affected." 
14. With reference to the above referred to allega- 
tion in paragraph 7 of the affidavit, particularly 
stating that there was no evidence that the abovesaid 
branch was.closed at a particular date after that 
date, there is no denial in the Counter affidavit 
filedby thé respóndents. Further, the sameallega- 
tion is reiterated in paragraph 8 of the supporting 
affidavit stating that no documentary evidence 


_ was produced to show that the branch ofthe firm 


was Closed at Madras on 25.11.1977 and thatit was 
never closed on 25.11.1977 or subsequently. To 
this also,.there is no specific denial in the counter 
affidavit. In fact the counter affidavit did not at all 
say that the business was closed on 25.11.1977. But 
it only vaguely stated as follows: 
^] deny the allegation that the Madras Finan-. 
ciers and Comimissioners Agents carried on 
business at all several times and the first 
respondent was carrying a business at 
Madras." 
Havingadmitted that thesaid firm was carryingon ` 
business at Madras, it is for the defendants to: 
prove that the said business was closed before the 
institution of the suit. Admittedly, there is no such 
evidence. Therefore, it is only to be taken that 
despite the selling away of the abovesaid Madras 
property at Kasthuri Ranga Iyengar. Road, the 
business of the abovesaid firm was not closed on 
25.11.1977 or subsequently. 
15. However, the learned counsel for the respon- 
dents submitted that since the suit was originally 
filed on the Original side of this Court, Clause 12 
of the Letters Patent alone should be taken into 


_ account and not Sec:20(b), Civil Procedure Code 


for granting the leave as on the date of original 
filing of the suit in this Court. But we cannot 
accept this contention of the learned counsel. No 
doubt, initially when the suit was filed in this 
Court, leave was granted in 1977. But, subse- 
quently, the-suit was transferred to the City Civil 
Coúrt in about 1981 and the said Court alone has 
tried the suit. So, only Sec.20(b) of the Civil Pro- 
cedure Code will be the relevant provision appli- 


. cable in considering whether leave could be granted 
- ornot. Inthis connection, the following passage in 


the above referred to Shiv Bhagwan v: Onkarmal, 
A.I.R. 1952 Bom. 365, consisting of Chagla, C.J., 
and Bhagwati, J., (as he then was) may be usepulyr 
quoted: 

*Now; I think it may be stated as.a general 


IT] , . Venkataswainy v. Marudapurshpam (Abdul Hadi, J. ) 


_ principle that no party has a vested right to a 


particular proceeding or to a particular forum, ` 


' and it is also well settled talk all procedural 
laws are retrospective ‘unless the Legislature 


expressly states to the contrary. Therefore,- 


procedural laws in force must be applied at the 
date when a suit or proceeding comes on for 
trial or disposal.....This Court was bound to 
take notice of the change in the Law and was 
bound to administer the law as it was when the 
suit came on for hearing. Therefore, if the 
Court had jurisdiction to try the suit when it 
came on for disposal, it could. not refuse to 
assume jurisdiction by reason of the fact that it 
had no jurisdiction to entertain it at the date 
when it was instituted.” 

16. Regarding the said counsel’s contention that 

in view of the business carried on by the abovesaid 

firm, in which the 1st defendant-1st respondent 


was a partner, it could not be said that he was : 


“carrying on business” within the meaning of that 
expression in Sec.20(b).of the Civil Procedure 
Code, was sày we cannot accept this proposition 


also in Krishnan Nair v. Ghouse Basha, (1 987)4. 


S,C.C. 404, it was held that unless the partner in 
question. had been excluded from the manage- 
ment of the firm in which he was a partner and that 
he was only a sleeping partner, the carrying on of 
the business of the firm would amount to partner 
himself carrying on the said business also. The 
Supreme Court, in the abovesaid decision, after 


referring to its earlier decision reported in . 
D.N.Sanghaviand Sons v. din mbalal Tribhuvan Das, 


A.LR. 1974 S.C. 1026: 

Observed as follows: 
“The court observed that if the deed of d 
nership had excluded the son expressly or 


19741 es ,708, 


impliedly from the management of the firm of ' 


business and'had made him a sleeping partner 
it could not be held that the accommodation 


was needed directly and substantially for his ` 


occupation by way of his business. The firm is 
carrying on the: business in the premises in 
respect of which the eviction was asked for the 
said firm. But here there is no evidence that the 
sons were sleeping partners. On:the contrary, 
there is evidence that they were in the leather 


business and had carried on the business previ- ' 


‘ously before shifting to the premises in ques- 
` tion. If that is the position, it cannot bé 
accepted that they were sleeping partners. On 
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the contrary, having regard to the number 
(sic.), they were active partners in the business 
andas such the sons needed (sic. sons' require- 


'. “ment of) the accommodation with others would 


be forsons' business under Sec. 106) (a)(iii) of 
the Tamil Nadu Act." 
In the present case also, under Ex.B-2 partnership 
deed of the abovesaid firm Madras Financiers'and 
~ Commission Agents, there is no exclusion of the 
1st respondent from taking part in the business of 


_thesaid firm, nor has she been described therein as 


sleeping partner only. On the other hand, it states 
that the parties therein viz, all the partners 


. (including the 1st respondent herein) "hereby| 


become partners to carry on the business of finan- 
ciers and commission agents." Therefore, the 


carrying on of the business by the firm, in which 


the 1st respondent was also a partner, will amount 
to 1st respondent carrying business. Further, in 
Firm Rajniklal and Company v. Vithal Pandurang, 
ALR. 1952 Nagpur 312, also it'has been held that 
a business which a landlord carries on in partner- 
ship with his other partners, can bé said to be 
*business of his own" as he has undoubtedly a 
- pecuniary interest in the business. It hasalso been 
held Kulsumbai Mulla Jeewajee v. Madras Marine 
P. Ltd.; (1984)1 M.L.J. 399, that where a landlady 
is a partner in a firm carrying on business, she can 
be said to carry on the said business. Further, in, 
the abovesaid Shiv Bhagwan v. Onkarmal, A.LR. 
1952 Bom. 365, it has also been observed thus: 
“Tt has been laid down that a person in order to 
carry on the business need not do it personally. 
Hecanalso doit through an agentduly author- 
ised in that behalf. But that person must be an 
. agent in the strict sense of the term, and the 
Privy Council has laid down that the manager 
ofa joint Hindu family is not an agent within 
the meaning of this-condition.” 
In the present case, it is admitted in the written 
statement itself that the abovesaid firm gave a 
"power -of attorney to the abovesaid 
Muthukumaraswami,to carry on the business of- 


. the firm and it was also admitted in evidence that 


Muthukumaraswami was looking after the affairs 
ofthesaid business and the account of the firm was 
operated: from: Madras since the said 
Muthukumaraswami was residing at Madras. There 
is also no evidence that the paid power was can- 
celled. 

17. The decisions cited by the learned iia for 
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the respondents, viz, the above referred to 
Govindarajulu Naidu v. Secretary of State, 58 M.L.J. 
356: 195 LC. 576: ALR. 1927 Mad. 689 and Pachaim- 
mal v. Hindustan, C.I. Society, (1940)2 M.L.J. 688: 


I.L.R. 1941 Mad. 109: A.L.R. 1941 Mad: 270, turned ` 


on different facts and have no application to the 
present case. Likewise, the above referred to 
:Narayanappa v. Bhaskara Krishnappa, (1966)2 
M.L.J. (S.C.) 60: (1966)2.An.W.R. (S.C.) 60: (1966)2 
S.C.J. 490: ALR. 1966 S.C. 1300, cited by the said 
counsel has no application to the present case. 

18. In the view we have taken, we think that the 
other contention of the learned counsel for the 
respondents that thesuit liability is a joint liability 
and not joint and several liability, will not have any 
significance. No doubt in the context of Clause 12 
of the Letters Patent and particularly the word 
“defendant” used therein, some Courts made a 
distinction between joint liability and joint and 
several liability (vide the above referred to Bengal 
A. and I. ‘Corporation v. Corporation of Calcutta, 
A.I.R. 1960 Cal. 123, and the judgment of the 
Division Bench of this Court, dated 18.6.1991 in 
O.S.A.Nos.151, 165 and 166 of 1989. But, as 


already mentioned, we are here, in C.M.P.No.12502 | 


of 1991, concerned not with thesaid Clause 12, but 
only-with Sec.20(b) of the Civil Procedure Code, 
wherein as we have‘ already seen, the term 
“defendant” in singular has not been used, but the 
expression used is “any of the defendants where 
there are more than one.” 

19. Therefore, we hereby grant leave to the appel- 
lant-plaintiff to institute and prosecute the suit 
O.S.No.7259 of 1981 and thus allow C.M.P.No.12502 
of 1991 as prayed for. Therefore, the finding ofthe 
Court below on issue No.(1) is set aside and we 
hold that the trial Court, viz., the City Civil Court, 
Madras has jurisdiction to try thé above suit. Then, 
in view of the fact that the said Court has held on 
all other issues in fávour of the plaintiff and the 
fact that the learned counsel for the respondents 
did not advance any argument attacking the said 
other findings in favour of the plaintiff, we decree 
thesuit as prayed, subject to one qualification, viz., 
the decree is only against the estate of the abovesaid 
deceased Kailasa Goundar in the hands of the 
defendants-respondents. The appeal is accord- 
ingly allowed. However, in view ofthe fact that the 
- plaintiff could have easily filed the suit at Erode, 
but dragged all the defendants to the Madras 
Court, we are not inclined'to award cost to the 
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plaintiff in the suit or in this appeal. 


Pd 
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BS. ---- Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
Present:- Srinivasan, J. 


C.M.P.No.1408 of-1992 - 4th March, 1992: 


 SamsuddinRowtherandanother  ..Peritioners 
v. 
Avvammal and others ... Respondents. 


(A) Title - Title by prescription - Proof. 

It is certainly open to the plaintiffs to prove their 
title by prescription even if they had failed to 
prove their original title to property. [Para 14] 
(B) Approbate and reprobate - Doctrine of - Ques- 
tion of title - Parties agreeing before- the Bench 
hearing Special Tribunal Appeal that question of 
title could be decided in the second appeal - Cannot . 
contend that High Court in second appeal has no 
jurisdiction to decide question of title. 

When both the appeals were pending in this Court _ 
and the parties agreed that the question of title 
could be decided in this second appeal and inde- 
pendent of the same, the S.T.A. could be disposed 
of, it is no longer-open to the plaintiffs to turn 
round and contend that this Court has no jurisdic- 
[Para 26] 
(C. ) Tamil Nadu Estatés (Abolition. and Conversion 
into Ryotwari) Act (XXVI of 1948) and Tamil Nadu 
Minor Inams (Abolition and Conversion. into 
Ryotwari) Act (XXX of 1963) - Acts in pari materia 
as to exclusion of jurisdiction of Civil Courts only. 
There are differences between the two Acts and it 


‘is notas if the entire Act is in pari materia with the 


Abolition Act. In so far as the exclusion of the 
jurisdiction of the civil court is concerned, the 
Acts are undoubtedly in pari materia. [Para 30] 
(D) Tamil Nadu Patta Passbook Act (IV of 1986), 
Secs.3, 4,.6 and 14, Proviso - Patta-Passbook - 
Entries in - pe value of- Lido E proof 
of title. 

Sec.4 of the Act provides: that entries in the patta 
passbook ánd the certified copies of entries in the 
patta passbook shall be presumed to be true-and 


. correct until the contrary is proved or a new entry 


II] 


is lawfully substituted therefor. Sec.6 reads that. 


the entries in the patta passbook issued by the 
Tahsildar under Sec.3 shall be prima facie evi- 
dence of title of the person in whosé name the 
patta passbook has been issued to the parcels of 
land entered in the patta passbook free of any 
encumbrance, unless otherwise specified therein. 
The proviso to Sec.14 reads: ‘Provided that if any 
person aggrieved as to any right of which he is in 
possession, by an entry madein the patta passbook 
under this Act, he may institute a suit for a decla- 
ration of his rights under Chapter VI of the Spe- 
cific Relief Act, 1963 (Central Act XLVII of 1963) 
and the entry in the patta passbook shall be amended 
inaccordance with any such declaration. Thus it is 
seen that the patta passbook is only providing 
prima facie evidence and it is rebuttable. 

[Paras 32 and 33 J 
Cases referred to: 
T.K.Ramanujam Kavirayar v. Sri-la-Sri Sivaprakasa 
Pandara Sannadhi Avargal, (1988)2 L.W. 513; State 
of Tamil Nadu v. Ramalinga Swamigal Madam, 
ALR. 1986 S.C. 794: (1985)4 S.C.C. 10; The Vetti- 
chenkuru Village Panchayat y. Hari Venkatarama 
Deeksithulu, A.LR. 1991 S.C. 1303; KM.Muhammed 
Mustafa Marakayar v. Udayanachiammal, (1968)2 
M.L.J. 58; Sudhesgar Prasad Singh v. Ram Saroon 
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Moideen Rowther died more than fifty years prior 
to suit and Abdul Kuthoose Rowther died about . 


_ twenty years prior to suit. The latter was entitled 


to thesuit properties and he was in long, continu- 


Ous and open possession and enjoyment in his own 


right for more than fifty years and on his death, the 
plaintiffs became entitled thereto being his heirs. 
Patta was granted to the plaintiffs. They are paying 
kist to the-Government and tax to the Panchayat 
through their mother. The plaintiffs have per- 
fected their title by adverse e possession also. The 
defendants have no right over the properties and 
they have not been in possession at least within 
twelve years prior to suit. The third defendant has 
been given other properties in the family arrange- 


` mentand she has no right or possession in the suit 


Singh, A.I.R. 1963 Pat. 412; Shivasankar Prasad _ 


` Sah v. Baikunth Nath Singh, A.I.R. 1969 S.C. 971; 
Angappa Gounder v. Sivamalai Gounder, (1988)2: 
M.L.J. 225. 

O. V.Baluswamy, G. Gopalaswamy and | 
P.Mahabubjan, for Appellants. 

R. Sekar, for Respondents. n 

The Court delivered the following 
JUDGMENT:- The plaintiffs, who succeeded in 
the trial court but failed in the appellate Court, 
have preferred this second appeal. Thesuit relates 
to three items of properties. The first two items 
areagriculturallandsand the third itemis a house, 
2. The relationship of the parties is not in dispute. 

, The plaintiffs are the sons of Abdul Kuthoose 
Rowther, son of Kader Moideen Rowther. The 
third defendant is the sister of Abdul Kuthoose 
Rowther and the daughter of Kadér Moideen 
Rowther. The first defendant is the daughter of 
the third defendant. The second defendant is a 
stranger. For the sake of convenience, the parties 

“will be referred to by their rank in ‘the suit, as 
plaintiffs and defendants. 

3. The case set out in the plaint is as follows: Kader ` 


P 


properties. Thesecond defendant is an interloper., 
He has instigated defendants 1 and 3 to make false 
claims to the suit properties and disturb the pos- 
Session of the plaintiffs. The third defendantis not 
entitled to go behind the family arrangement. In 
any event, any right in the defendants has been lost 
by long, continuous and open hostile possession 
by the plaintiffs and their father. Since 10.2.1974, 
the defendants are interfering with the peaceful 
possession and enjoyment of the suit properties 
and attempting to trespass. The second defendant _ 
would appear to have brought a about a sham and 
nominal and purposeful document dated 2.2.1974 
in his favour with false recitals from defendants 1 
and 3, which casts a cloud on the plaintiffs. Hence 
the suit for declaration of title and Sopsequential 
relief ofinjunction. — . 

4. The case of the defendants in the written state- 
ment is as follows: Kader Moideen Rowther died 
in 1931 and Abdul Kuthoose Rowther died in 
1957. His brother Abdul Rowther died in 1959. 
The case set out in the plaint is false. Item 2 
belonged originally to Kader Moideen Rowther. 


On 30.1.1929 he executed a registered deed styled 


as a partition deed, but in reality and substance it 
wasa gift deed whereby he gifted all his properties, 
some in favour of his first wife's three children and 
some in favour of his second wife’s two children. 


One item was given to his mother Ponnammal for 


her life with vested remainder in favour of all his 
five | children. ‘He constituted himself as guardian 
of his minor children during their minority. The 
document was accepted, acted upon and given 


-effect to. Item 2 and Item 3 in the plaint were given 


" absolutely under the document to the three 
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children of his first wife in common to be taken by 
them equally. Abdul Kuthoose Rowther had 1/3rd 


share, Abdul had another 1/3rd share and the. 


remaining 1/3rd belonged to the third defendant. 
Kader Mohideen had no other property than what 
was disposed under the document. Ten years there- 
after, Abdul executed a registered sale deed and 
sold his 1/3rd share in item 3 to Abdul Kuthoose. 


He sold his 1/3rd share in item 2 to the third: 


defendant. Thus, the plaintiffs cannotclaim exclu- 
sive title to items 2 and. If at all, the plaintiffs 
should file a suit for partition against all co-shar- 
ers. The plaintiffs are not the only heirs of Abdul 
Kuthoose. The grant of patta in favour of the 
plaintiffs for item No.2 is illegal and it is ques- 
tioned by the third defendant in C. M.A.No.56 of 
1972, Sub Court, Tiruchy. There is no division of 
item2 among the co-sharers. The third defendant 
has dealt with her 2/3rd sharein item 2by mortgag- 
ing the same. The plaintiffs cannot cldim any title 
to item 1. The property was purchased in 1914 in 
the name'of Kader Moideen Rowther benami for 
the benefit of his brother's wife Vellayakkal with 
her funds. She was the real purchaser and she was 
alone in possession and enjoyment of the same as 
owner paying melwaram rent to the temple. She 
was in open, continuous and exclusive possession 
and she acquired prescriptive title by advérse 
possession for over the statutory period. Even in 
‘1929 Kader Moideen admitted that he had no 


right in the said item. Vellayakkal executed a will ^ 


on 7-4-1952 and got it registered. Under the will 
she bequeathed the western half share to Abdul 
‘with a condition that if he died without issues, it 
- should be taken by the third defendant. She died in 
1970. The third defendant took possession of the 
entire item.1 including the western half. The plain- 


tiffs were never in possession of the said item. The- 


plaintiffs cannot claim exclusive title to the said 
item and the grant of patta in their favour does not 
confer.any title. The matter is pending in 
C.M.A:No.56 of 1972, Sub Court, Tiruchy. There 
is no cause of action for the suit. It is liable to be 
dismissed. 

5. The plaintiffs filed a reply statement setting out 
the following: The document of 1929 is.only a 
partition deed and item 2 devolved by inheritance. 
The partition deed takes in another item bearing 
survey No.136/1. An extent of three acres in the 
said Survey Number was allotted to the children of 
first ‘wife; described as ‘B’ Schedule to the 
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partition deed. It is true that the third defendant 
acquired the share of Abdul in item 2. The 
arrangement was entered into more than 25 years 
prior to suit between Abdul Kuthoose and the 
third defendant, where under the latter became 
entitled to 3 acres described as item II and suit 
item No.1 was allotted to Abdul Kuthoose. The 
third'defendant was allotted an extent of 3 acres 
which was a valuable land in lieu of her giving up 
her share in item 3 and a few cents.in S.F.560/8. 
That is how Abdul Kuthoose became entitled 
exclusively to the said items. The third defendant 
had dealt with her share in S.F.560/8, viz., her 
western share by mortgaging the same to the plain- 
tiffs themselves under a registered deed dated 

` 16.9.1968 wherein she admitted unequivocally the 
partition arrangement. The description of the 
western boundary of the property is a clear admis- 
sion of the right, title and interest of the plaintiffs. 
The 1st item is the exclusive property of the plain- 
tiffs. 
Pattas have been rightly granted. The plaintiffs are 
not aware of the third defendant's dealings with. 
the property, Item 1 was the separate property of 
Kader Mohideen Rowther, purchased in1914 and 
enjoyed as such. The plea of benami taken by the 
third defendant is an after-thought and in conflict 
with her case in the settlement enquiry. The third 
defendant has no corisistent case and it is false to 
say that Vellayakkal provided funds for purchase 
"ofitem 1. The plaintiffs do not admit the genuine- 
ness of the alleged will of Vellayakkal. They are 
notawareofthe will. Inany event, Vellayakkal had 
no title or possession to deal with item 1. The 

- other heirs of Abdul Kuthoose are not necessary 
or proper parties to thesuit. They do notclaim any 
right to the properties. The plaintiffs and their 
father have been in exclusive possession and 
enjoyment of item 1 as their own property paying 
melwaram in their own right, under oral gift of 
"father ofthe plaintiffs. The third defendant has no 
possession or right in item 1. In any event, the 
exclusive possession of the plaintiffs cannot be- 
disturbed in any manner. Hence, theyare entitled . 
to a decree as prayed for by them. li 
6. The trial Court accepted the case of the plain- 
tiffs in toto and decreed the suit. On appeal, the 
learned Subordinate Judge of Karur has reversed 
the conclusions of the trial Court and dismissed 
the suit. In this second appeal it is contended that 
the judgment of the lower appellate court is 


" 


II] 1 
vitiated by its erroneous reading of the pleadings 
and the documents filed in the case. It was argued 


thatthelowerappellate'court has also misread the . 
evidence. It is contended that some of the propo- - 
sitions adumbrated in the judgment of the lower | 
Appellate Court are erroneous in law. According ` 


to learned counsel, the plaintiffs have established 
their title to the suit properties and proved their 
exclusive possession. It is submitted that the plain- 
tiffs have also proved their title by prescription 
and that in any event they are entitled to a decree 


as prayed for by them on the basis of their posses- . 


sory title. It is the further contention of iearned: 


`~ . counsel that in so far as items 1 and 2 are con- 


‘cerned, the grant of patta in favour ofthe plaintiffs 
under the provisions of the Tamil Nadu Minor 
Inams (Abolition and Conversion into Ryotwari) 
Act 30 of 1963, hereinafter called ‘the Act’, pre- 
vents the civil court from considering the question 
of title. It is submitted that the grant of pattas by 


the settlement authorities having been affirmed . 


by the Special Tribunal in S.T. A.No.33 of 1977 it 


is not open to the defendants to Lenaenge thetitle . 


of the plaintiffs.. ` 

7. The plaintiffs have filed C.M. P: No.1488 0f 1992 
for filing the patta passbook issued to them as 
additional evidence in the appeal. It is argued by 
learned counsel that after the filing of the second 
appeal, the Tamil Nadu Patta Pass Book Act (4 of 
1986) has béen passed by virtue of which the 
entries in the pass-book relating to ownership of 
the property will afford conclusive evidence of the 
plaintiff's title to the properties. It is also submit- 
ted that after the passing of Tamil Nadu Act 4 of 
1986, the position in law has changed completely 
and it will not be open to the defendants to raise 


any contention which will run counter to the : 


entries in the pass-book. SUN 


8. Learned counsel for the defendants has submit- ' 


ted that thé question of title to the suit properties 
is one of fact and the lower appellate court has, 
after taking into consideration the entire docu- 


mentary and oral evidence on record, come to a ` 


particular conclusion, which cannot be interfered 
with by this Court in the second appeal in view of . 
the limitations imposed by Sec.100 of the Code of 
„Civil Procedure. It is also argued that there is no 
error in the judgment of the lower Appellate 
Court which could vitiate the conclusion on facts. 


Learned counsel for the defendants places reli- ` 


ance ón a judgment of mine in T.K. Ramanujam 
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Kavirayar and others v. ` Sri-la-Sri_ Sivaprakasa 
Pandara Sannadhi Avargal, (1988 )2 L.W. 51 3, to 
rebut the contention that the jurisdiction of civil 
court to decide the question of title is ousted by the 
provisions of the Act. It is also argued that itis not * 
open to the plaintiffs to question the jurisdiction, 
ofthis Court to decide the rival claims after having 
expressly agreed before the Special Tribunal in 
S.T.A.No.33 of 1977 that the said question should 
be decided in this second appeal. It is submitted 
that the issue of Patta Pass-Book in favour of the 
plaintiffs during the pendency of these proceed- 


- ings is of ho consequence and the provisions of the 
` Tamil Nadu Act 4 of 1986 do not have any rele- 


vance in this appeal. According to him, there is no 
justification for admitting additional evidence. 


_ 9. At the outset it should be pointed out that the 


plaintiffs are not sure of their own case...... 
[Discussion of facts omitted-Ed. ] 

12. It is seen from the evidence that the plaintiffs 
naturally developed their case in the course of 


" trial. With regard to item 1, the trial Court found 


that it was gifted by Kader Mohideen Rowther to 


. the plaintiffs" father in or about 1935-36. Refer- 


ring to thecontention of the defendants thatthere 


` could not have been any such oral gift i in or about 


1935 or 1936 as Kader Mohideen Rowther died 
even in 1931, the trial Court observed that the 


witness. P.W.5 had spoken to the year of gift only 


approximately and as such mere fractional differ- 


-ence in the year will in no way improbabilse the 


case of the plaintiffs otherwise. Strangely, the trial ` 
Court has given a finding in paragraph 13 of its 
judgmentat the end of the discussion of evidence 
that the gift was made in or about 1935-36. It goes 
without saying that the Said finding is not only 
unsustainable, but also-perverse. The date of death 
of Kader Mohideen Rowther has been proved by 
an official record marked as Ex.B-11. That has not 
been challenged by the plaintiffs. It is beyond 
one’s imagination as to how the trial Court could 
hold that the man who died in 1931 made a gift of 


- item No.1 in 1935-36 to his son (plaintiffs father). 


On the face of it, the case put forward by the 
plaintiffs is absurd, to say the least. Considering 
the evidence adduced by the plaintiffs with regard 


' to-the alleged oral gift by their grand-father in 


favour of their father, in the backgrourid of the 


‘vague pleadings sought to be improved in the 
course ofevidence, it is hardly necessary to dwelve 
‘deep into the evidence for ascertaining the truth ~ 


, 
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ofthe same. But, the final court of fact has done its 
duty perfectly. The leatned Subordinate Judge has 


referred to every documenton record, relevant for 


the purpose and considered the entire oral evi- 
dence before coming to the conclusion that the 
plaintiffs’ claim of exclusive title to item 1 should 
fail. 

13. The lower Appellate Court has rightly pointed 
out that the father of the plaintiffs was a minor at 
the time of his father’s death and the case of gift 
was wholly improbable. It is also pointed out, that 


the second plaintiff, who had examined himself as 


P.W.1, was. aged only about 7 at the time of his 


father's death and thére could have been no occa- ^ 


sion for his father to speak to him about the 
alleged gift. His version that he came to know ofit 
from his father is clearly false. The lower Appel- 
late Court has also referred to the circumstances 
that the case of gift was not put forward' by the 
plaintiffs during the settlement enquiry. 
14. The case of perfection of title by adverse pos- 
session is also rightly rejected by the lower appel- 
‘late court. Learned counsel for the plaintiffs refers 


to the observation.of the learned Judge in para- 


graph 12 that the plaintiffs ought to have elected 
their case between the plea of title on the basis of 
gift and the plea of title on the basis of prescrip- 
tion. It is certainly open to the plaintifis to prove 
their title by prescription, even if they had failed to 


prove their original title to the property. But, the- 


learned Judge has considered the plea of the pre- 
scription fully and independently. He has dis- 
cussed the entire evidence on record and he has 
rested his conclusion not on his statement as to 
the necessity for the election of the plea..He.has 
rightly pointed out that there is no plea or evi- 
dence of ouster among co-sharers. I do not find 
any fallacy or infirmity in the discussion of the 


evidence in paragraph 12 of the judgment of the | 


lower appellate court. I concur with its conclusion 
that the plaintiffs have not made out the case of 
prescription of title to. item 1. 

15. With reference to items 2 and 3, I have already 
. adverted to the fact that the plea of family arrange- 
ment was developed in the reply statement. There 
-is no direct evidence excepting the oral assertions 
` of the witnesses with regard to the alleged family 
arrangement between the plaintiffs’ fatherand the 
third defendant. The lower appellate court has 
analysed the oral and documentary evidence and 
held that the plea of the plaintiffs has not been 
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proved. It is unnecessary for me to repeat the * 
exercise in this judgment. It is a question of fact 
and I do not find any error in the judgment of the 
lower appellate court which would warrant inter- 
ference in the second appeal. 

16. Learned counsel for the plaintiffs has argued 
that there are certain mistakes in the judgment of 
the lower appellate court, based on his erroheous 
understanding of the documents and mistaken 
impressions of the law, which have vitiated his 
judgment.......... 

[Discussion of facts omitted-Ed. | 

22. Learned counsel places reliance on the state- 


ments made by the parties in the settlement 


enquiry before the Tahsildar. Ex.B-72 is a state- 
ment by the second plaintiff relating to item No.2. 
Ex.A-65 is a statement by the third defendant's . 
husband, wherein a claim is made for an extent of 
oneacre in Survey Number 560-10 and the title is 


, traced to an earlier exchange. Ex.A-66 is again a 


statement by the third defendant's husband relat- 
ing to some other survey number which are not 
subject matter of the suit. It is argued by learned 
counsel that the statements prove the existence of 
a prior arrangement between the parties and sepa- 
rate possession of the properties pursuant thereto. 
He goes to the extent or arguing that the state- 
ments made by the third defendant's husband 
would amount to admission of the said arrange- 
ment. I do not agree. The statements are all made: 
only in 1971. The suit has been filed in 1974. The 
statements, do not contain any clear reference to 
any particular arrangement giving the details thereof. 
Even if they are taken as part of the evidence, the 
remaining evidence is overwhelming and the circum- 


` stances already referred to are sufficient to reject 


the case.of the plaintiffs as to the family arran ge- 
ment. 

23. Learned counsel also submits that the orders 
passed by the Settlement Tahsildar under Exs.A- 
46, A-47 and A-67 could be considered to support 
the case of the plaintiffs. There is no merit in this 
contention. It is stated only to be rejected. 

24. Ihave no hesitation to uphold the findings of 
fact arrived at by the lower appellate court. The 
plaintiffs have miserably failed to prove their 
exclusive title to the suit properties. 

25. Now it is necessary to consider the argument 
that the grant of patta in the proceedings under 
the Act prevents the defendants from disputing 
the title of the plats and oust the » jurisdiction 


c 


II] Samsuddin Rowther v. Avvammal (Srinivisan, J) 


of the civil court to decide the question of title. 
Before considering the position in law, it is néces- 
sary to refer to a particular fact. The proceedings 


under the Act culminated in Special Tribunal . 


Appeal No.33 of 1977 in this Court. The appeal 
was disposed on 13.7.1982. Even before the appeal 
was heard, the present second appeal had been 
filed. The second appeal was presented in this 
Court on 15.3.1982 and taken on file on 16.4.1982. 
It was admitted on 26.4.1982. Both the parties 
were aware of the pendency of the second appeal 
-at the time when the Special Tribunal Appeal was 
taken up for hearing. While dismissing the Special 
Tribunal Appeal, the Bench “(Tribunal?) "passed 
the following order: - 


*Mr.K.Sarvabhauman, learned a for the 


appellant submitted that a title suit in respect 
of the very same land for which patta has been 
granted, has already been filed, and it is pend- 
ing by way ofa second appeal before this Court. 
Mr.Rangaswamy lyengar, learned counsel for 
the respondents submits that it is true that 
Second Appeal No.433 of 1982 is pending 
before this Court and that appeal is pending 
before this Court and that appeal was filed by 
- the respondents herein. In the suit, as far as the 
land in respect of which patta has been granted 
by the Settlement Tahsildar in favour of the 
-respondents herein, the trial court granted a 
decree in favour of the respondents herein. 
‘However, on appeal by the Appellant herein, 
the appellate, court, granted. the decree in 
favour of the appellant herein.. It is as against 
this judgment and decree of the appellate court, 
Second Appeal No.433 of 1982 has been filed by 
the respondents herein, and naturally the title.as 
regards the land in respect of which patta has 
been granted by the Settlement. Tahsildar, has to 
depend upon the decision that is to berendered in 
Second Appeal No.433 of 1982. Counsel on both 
sides submit that as regards title to-the land, the 
decision in Second Appeal No.433 of 1982 will 
govern and as far as the present S.T.A. is con- 


cerned, Mr.Sarvabhauman submits that the. 


same may be allowed in favour of the appellant 
herein, while Mr.Ranagaswami Iyengar 
Opposes the same stating that the tribunal has 

.. correctly dismissed the appeal since there is 
absolutely no particulars , and , evidence. to 
reverse the finding of the Settlement Officer." 
(Italics is mine). 
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The Bench proceeded to dismiss the appeal hold- 
ing that no ground was made out for interfering 


with the order of the tribunal and the Settlement 


Tahsildar. It is seen from the underlined portion 
that the Special Tribunal took the view that the 
title as regards the land had to depend upon the 
decision in this second appeal. Counsel on both 
sides also admitted that position and proceeded to 
arguethe S.T.A. only on that basis. Learned çoun- 
sel for the plaintiffs contends that the dismissal of 
the S.T.A. by the Bench was on the merits of that 
case and it was not based on consent. Hence, 


„according to him, it is open to him to argue in this 


appeal that the question of title cannot be gone 


into by me. 


26. I am unable to accept.this contention. On the 
facts of this case, the said contention is not avail- 
able to the plaintiffs. When both the appeals were 
pending in this Court and the parties agreed that 
the question of title could be decided in this sec- 
ond appeal.and independent of the same, the 


‘S:T.A. could be disposed of, it is no longer open to 


the plaintiffs to turn round and contend that this 
Court has no jurisdiction to decide the question of 
title. Ifthe plaintiffs had taken suchastandbefore| . 
the Bench, they would have posted the second j` 
appeal also along with the S.T. A. and heard them 
together or they would have considered the ques- 
tion of title without leaving it open to be decided 
in this second appeal. 

27. Even otherwise, there is no merit in n the con- 
tention that the civil court has no jurisdiction to 
decide the question of title in view-of the provi- 
sions of the Act. I have already considered. the 
question in detail in T: K.Ramanujam Kavirayar 
and others v. Sri-la-Sri Sivaprakasam Pandara 
Sannadhi Avargal, (1988)2 L.W. 513. I have held 
that the ruling of the Supreme Court in State of 
Tamil Nadu v. Ramalinga Swamigal Madam, A. LR. 


-19868.C. 794: (1985)4 S.C. C. 10, would apply with 


equal force to cases. relating to inams under the 
Act. I have considered the question at length, by 
referring to the earlier judgments on the subject. 


: Idonotthinkit necessary to repeat on the cxercisc 


once again.  . 
28. Learned counsel forthe plaintiffs submits that 
my j judgment requires reconsideration in vicwofa 
later ruling of the Supreme Court in The Vetti- 
charukuru-Village Panchayat v. Hari Venkatarama 


-Deeksithulu and others, A.I.R. 1991 S.C.W. 303 ]t 


is also argued by him that my judgment in the 


aii 
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earlier case proceeded on the basis that the provi- 


_sions of the Act were iñ pari materia with the 


provisions of the Tamil Nadu Estates Abolition 
Act (26 of 1948) and Tamil Nadu Inam Estates 
Abolition Act (26 of 1963) toa large extent. Learned 
counsel has been at pains to point out the differ- 
ence between the Act and the Tamil Nadu Act 26 
of 1948. There is a fallacy in the argument. It is not 
as if I decided the earlier case on the footing that 
the two Acts are in parimateria. While stating that 


‘the Acts are in pari materia to a large extent, I had 


myself pointed out the various differences 
between the provisions. I have also referred to the 
basic difference between Secs.11 to -14 of the 
Abolition Act and Sec.11 of the Act In paragraph 
16 of my judgment, I have pointed out that in ‘the 
Act’ there is no question of deciding the character 
of the land as such, while under the Abolition Act, 
the Settlement Officer-has to examine the nature 
and history of the lands in dispute and decide the 
character thereof. I have also referred to the fun- 
damental difference between the two Acts and the 
Division Bench Judgments rendered earlier, in 
which the question had been considered specifi- 
cally. Learned counsel for the plaintiffs has not 
been able to point out any lacuna in my judgment 
or omission to consider any particular aspect of 
the question. 

29. Learned counsel submits that the view preva- 
lent in this Court that the pre-existing rights are 
not affected by the vesting of the estate in the 
Government under the Act or under the Aboli- 
tion Act, is no longer valid. He refers to the 
judgment of a Division Bench in S.K M.Muhammed 
Mustafa Marakayar v. Udayanachiammal and others, 
(1968)2 M.L.J. 58, wherein it was held that the 
rights of a mortgagee to proceed against the erst- 
while private or pannai lands of the mortgagor in 
execution ofthe mortgage decree after thegrantof 
patta, stood unaffected by the provisions of the 
Act. He submits that the Division Bench had 
relied on a judgment of the Full Bench of the 
Patna High Court in Sidheswar Prasad Singh v. 
Ram Saroon Singh andothers, A.I.R. 1963 Pat. 412, 
and it was later overruled by theSupreme Court in 
Shivasankar Prasad Sah and another v. Baikunth 
Nath Singh and others, A.LR. 1969 S.C. 971. Hence, 
according to learned counsel, the Division Bench 
ruling of this Court in S.K.M. Muhammed Mustafa 
Marakayar v. Udayanachiammal, (1968)2 M.L.J. 
58, is no longer good lawand the basic principleset 
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out therein that the grant of patta under the 
Abolition Act was only in recognition of a pre- 
existing right in the land was nullified by the 
Supreme Court. Learned counsel proceeds to refer 
to the judgment of another Division Bench of this 
Court in Angappa Gounder v. Sivamalai Gounder 
and others, (1988)2 M.L.J. 225. In that case, an 
argument was advanced that in a case rising under 
the Act, the mortgagee's rights as against the 
subject matter of the mortgage came to an end 
with the vesting of the estate in the Government 
and that the ruling in S.K.M. Muhammed Mustafa 
Marakayar v. Udayanachiammal, (1968)2 M.L.J. 
58, was not good law in view of thejudgment of the 
Supreme Court in Shivasankar Prasad Sah v. 
Baikunth Nath Singh, ALR. 1969 S.C. 971. The 
Division Bench répelled that contention holding 
that the principles applicable to an estate under 
the Abolition Act cannot be applied to an inam 
under the Inams Act. The Bench pointed out the 
distinction between the two Acts and held that the 
rights of the mortgagee were not affected by the 
vesting under the Inams Act. The Bench observed. 
“It will be inequitable'to apply the principles 
mentioned by the Supreme Court in a case 
relating to an estate, to a minor inam. In so far 
as minor inams are concerned, the vesting is 
. notional and does not affect the Kudiwaram 
right lawfully enjoyed or acquired as laid down 
_in Act 30 of 1963. The vesting contemplated 
under Act 30 of 1963 is only to enable the 
Government to effect a ryotwari settlement 
and not extinguish the existing Peme in an 
inam land.” 
30. Learned counsel submits that the Division 
Bench has pointed out the difference between thc 
two Acts and on account of thesame, the ruling of 
the Supreme Court in State of Tamil Nadu v. 
Ramalinga Swamigal Madam, AIR. 1986 S.C. 
794: (1985)4 S.C.C. 10, will not apply to a case 
under the Inam Act. It is, therefore, argued by him 
that the view taken by me in T.K Ramanujam 
Kavirayar and others v. Sri-la-Sri. Sivaprakasa 
Pandara Sannadhi Avargal, (1988)2 L.W. 513, that 
the ruling in State of Tamil Nadu v. Ramalinga 
Swamigal Madam, A.I.R. 1986 S.C. 704: (1985)4 
S.C.C. 10, would apply to a case of inam is incor- 
rect. I do not agrce. The Division Bench in 
Angappa Gounder v. Sivamalai Gounder, (1988)2 
M.L.J. 225, had no occasion to decide the question 
of jurisdiction of the civil Court under the 
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provisions ofthe Act. The only question which the 
Division Bench had to consider was the effect of 
vesting vis-a-vis the rights of a mortgagee of an 
inam land. I have, already referred to the factor 
that there are differences between the two Acts 
and it is not as if the entire Act is in pari mcteria 
with the Abolition Act. Inso faras the exclusion of 
the jurisdiction of the Civil Court is concerned, 
the-Acts are undoubtedly in pari materia and there 
is no error in thé view taken by me that the ruling 
in State of Tamil Nadu v. Ramalinga Swamigal 
Madam, A.LR. 1986 S.C. 794: (1985)4 S.C.C. 10, 
would apply to cases relating to inams under the 
Act. 
31. There is no merit in the contention of learned 
counsel that in view of the subsequent ruling in 
The Vetticharukuru Village Panchayat v. Nori 
: Venkatarama Deeksithulu and others, A.I.R. 1991 
S.C.W. 303, my judgment requires reconsidera- 
tion. The above case arose under the Andhra 
Pradesh Grama Panchayat Act (2 of 1964) and 
Andhra Pradesh Inams Abolition and Conversion 
into Ryotwari Act (37 of 1958). No doubt, the 
Bench in the above case observed that the histori- 
cal perspective and the real purpose and proper 
scope and operation ofthe Estates Abolition Act 
was not focused to the notice of the Court in the 
earlier case. After referring to the earlier rulings 
of the Supreme Court, it was observed in para- 
graph 26 as follows: 
“Thus we have no hesitation to hold that the 


ratio in all these cases are clearly distinguish- _ 


able and render little assistance to the Gram 

Panchayat." 
The Bench proceeded to refer to the provisions of 
the Andhra Act and held that it was a self con- 
. tained Code expressly providing rights and liabili- 
.ties and prescribing procedure and remedies of 
appeal and revision, thereby excluding the juris- 
diction of the civil Court. I am unable to find 
anything in the judgment to run counter to my 
` reasoning in 7.K.Ramanujam Kavirayar and oth- 
ers v. Sri-la-Sri Sivaprakasa Pandara Sannadhi 
Avargal, (1988)2 L.W. 513. The judgment of the 
Supreme Court will not apply to the present case. 
The provisions of the Tamil Nadu Act are differ- 
ent from the provisions ofthe Andhra Act. In State 


of Tamil Nadu v. Ramalinga Swamigal Madam, © 
ALR. 1986 S.C. 794: (1985)4, S.C.C. 10, the . 


Supreme Court pointed out the distinction 
between the Andhra Act and the Tamil Nadu Act 
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inasmuch as the latter did not retain Sec. 56, which 
provided for decision of a dispute between two 
rival claimants. Thé Court also placed, reliances 
on the words "for the purposes of the Act" found 
in Sec.64-C of the Tamil Nadu Act which were 
absent in the Andhra Act. In ‘the Act’ in the 
present case Séc.46 provides for finality of the 
orders passed under the Act. Sub-sec.(1) reads 
thus: 
“Any order passed by any officer the Govern- 
_ ment or other authority or any decision of the 
‘Tribunal or the Special Appellate Tribunal 
under this Act in respect of matters to be 
determined for the purposes of this Act shall 
subject only to any appeal or revision provided 
under this Act be final.” (underlining mine). 


"The underlined words show that it is similar to 


Sec.64-C of the Abolition Act 26 of 1948 and the 
same language is employed. The reasoning of the 
Supreme Court in State of Tamil Nadu v. Ramal- 
inga Swamigal Madam, A.LR. 1986 S.C. 704: (1985)4 
S.C.C. 10, would apply and the ruling in the later 
judgment of the Supreme Court in The Vettich- 
erukurü Village Panchayat v. Hari Venkatarama 
Deeksithulu, A.I.R. 1991 S.C.W. 303, will not apply. 
Hence, there is no necessity for reconsideration of 
my judgment in T.K. Ramanujam Kavirayar and 
others v. Sri-la-Sri Sivaprakasa Pandara Sannadhi 
Avargal, (1988)2 L.W. 513. ` 

32. The lastcontentionof learned counsel is based 
on the additional evidence sought to be adduced 


by him. The patta pass-book which has been pro- 


duced with the C.M.P.No.1488 of 1992 does not 
contain any evidence as to the date of issue. It is 
not the case of the plaintiffs. that the pass- -book 
was issued after the disposal of the appeal in the 
lower Appellate Court. The, pass-book is sought 
to be introduced in evidence only for the purpose 


' of invoking the provisions of Tamil Nadu Pattas 


Pass-Book Act (4 of 1986). For that purpose, it is 
not necessary to produce the pass book and mark 
it in evidence in the appeal. It is not in dispute in 


this case that patta has been granted by the Settle- 


ment Authorities in favour of the plaintiffs. It is 
only pursuant to the order of the Settlement 
Authorities, the patta pass-book has been issued 
to the plaintiffs. According to learned counsel for 
the plaintiffs the provisions ofthe said Act make 
the pass-book conclusive evidence of the title to 
the property. The said Act received the assent of 
the President on 24th January, 1986 and was 
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published in the Tamil Nadu Government 
Gazette dated 30th January, 1986. It shall come 
into force on such date as the Government may by 
notification appoint and different dates may be 
notified for different areas and for different provi- 
sions of this Act. No material has been placed 
before meas to whether any Notification has been 
issued by the Government bringing to force the 
provisions of this Act. However, I will proceed to 
dispose of the contention on the footing that this 
Act has come into force. Sec.4 of the Act provides 
that entries in the patta passbook and the certified 
copy of entries in the patta passbook shall be 
presumed to be true and correct until the contrary 
is proved or a new entry is lawfully substituted 
therefor. Sec.6 reads that the entries in the patta 
passbook issued by the Tahsildar under Sec.3 shall 
be prima facie evidence of title of the person in 
whose name the patta passbook has been issued to 
the parcels of land entered in the patta passbook 
free of any prior encumbrance, unless otherwise 
specified therein. Sec.12 thereof provides for appeal 
by any person aggrieved by an order made by the 
Tahsildar under the said Act within such period as 
may be prescribed. Sec.13 provides for a revision 
by any officer of the Revenue Department not 
below the rank of District Revenue Officer, suo 
motu as well as on application by party. Sec.14 is to 
the effect that no suit shall lie against the Govern- 
ment or any officer of the Government in respect 
of the claim to have an entry made in any patta 
passbook that is maintained under the Act or to 
have any such entry omitted or amended. The 
proviso to the Section is very important. It reads 
thus: 
“Provided that if any person aggrieved as to 
any right of which he is in possession, by an 
entry made in the patta passbook under this 
Act, he may institute a suit for a declaration of 
his rights under Chapter VI of the Specific 
Relief Act, 1963 (Central Act XLVI] of 1963); 
and the entry in the patta passbook shall be 
amended in accordance with any such declara- 
tion.” 
33. Thus it is seen that the patta passbook is only 
providing prima facie evidence and itis rebuttable, 
The Proviso to Sec.14 of this Act enables an 


aggrieved person to file a suit. In the present case, 


these proceedings are already pending in which 
the question of title is canvassed. The patta-pass 
book issued during the pendency of these 
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proceedings will not conclude the question. 
Whoever wins in these proceedings ultimately, is 
entitled to get the entry in the patta passbook 
rectified in accordance with the decision. There is 
nosubstance in the argument that the only remedy 
of the defendants is only to file a fresh suit against 
the plaintiffs for declaration of their title under 
the Specific Relief Act. Learned counsel submits 
that the-burden is placed squarely on the defen- 
dants by this Act and it is for them to establish 
their title by so independent proceeding. I do not 
agree. Evidence has been let in by both the parties , 
in the present proceedings and the question of 
title was already in issue. Hence, there is no neces- 
sity for the defendants to file a fresh suit to decide 
the question of title. 

34. In the result, the second appeal fails and it is 
dismissed. There will be no order as.to costs. For 
thereasons stated above C.M.P.No.14888 of 1992 
is also dismissed. No costs. 


B.S. ---- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Mishra and Swamidurai, JJ. 


W.P.Nos.10575, 10580 to 10591 of 1991 etc. 
20th December, 1991. 


Thirubhuvanam Silk Handloom Wcavcrs' Co- 
operative Production and Sales Society Ltd. 
...Petitioner 


Vl 
State of Tamil Nadu ...Respondent. 


(A) Constitution of India (1950), Art. 213 - Legisla- 
tivepowerofthe Governor - Satisfaction with regard 


. to immediacy if justiciable. 


Even a plain reading of Art.213 of the Constitu- 
tion would indicate that it has got two distinct 
aspects one being positively objective and the 
other being entirely subjective. The objective and 
the factual aspect is that the Legislature, where it 
is a unicameral one must not be in session and 
where it isa bicameral one, both the Houses of the 
legislature should not be in session. If the 


` 


Ir] 


legislature js in session, the power of the Gover- 
nor to issue ordinances is negatived. The other 
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aspect which is purely subjective is with regard to. 


the existence of circumstances which necessitate 
the immediacy of the promulgation of the Ordi- 
nance. Clause (2) of the Article declares that the 
ordinance shall have the same force and effect as 
anactofthe legislature of the State assented by the 
Governor. Thus it is no less an Act of Legislature 
than an enactment by the legislature. What thus 


tive action, when it is not in dispute that when the 
Ordinance was promulgated, the Legislature of 
the State which is a unicameral one was not in 
session and thüs this factual requirement existed. 
Along time of unbroken precedent that the satis- 
faction of the Governor-General or the Govern- 
ment with regard to the immediacy in the Ordi- 
nance. making power under the Government of 
India Acts 1915 and 1935 in the pre-Constitution 


-may be the scope of judicial review of such legisla- ° 


era is available saying that the satisfaction was not | 


justiciable. In the post-Constitution era, when the 
Court examined such contentions, it always 
accepted the necessity of immediate action for 


promulgating an Ordinance being a matter purely: 


the subjective, satisfaction of the Governor. The 
subjective satisfaction of the Governor who acted 
with the aid and advice of the Council of Ministers 
in promulgating the Ordinance is beyond the judicial 
review and the validity of the Ordinance cannot be 
examined on the grounds bona fides and mala fides 


` of the advice of the Council of Ministers or the 


satisfaction of the Governor. But the Court, however, 


D 


máy examine whether in purporting the promul- ` 


gate an Ordinance, the Executive has in sum and 
substance gone beyond its competence meaning 


the compentence of the legislature and/or vio- - 


lated any provision in Part III of the Constitution 
(Fundamental Rights) or any other provision of 
the Constitution. [Paras 14 and 18] 
(B) Interpretation of Statutes - Legislative indent - 
Motive behind legislature - Distinction between. 

It is indeed necesary in construing a statute to see 
the consequences and then to test the legislative 
intent. It is the consequence for which a law is 
designed to achieve some Object or to remove or 
arrest a mischief. The motive behind the legisla- 
tion has to be distinguished from the legislative 
intent. The former will fall in the category of bona 
fides, or. malice in law or malice in fact generally 
called mala fides, the latter will be in the realm of 
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- operation - post enactment. This post enactment 


operation or effect. may show that the Act in 
substance is something which is beyond the pow- 


ers of the legislature to legislate upon and that the ` 


legislature has transgressed its power by adopting 
a device in a covert or indirect manner to achieve 
something other than the subject of legislation. 
[Para 21] 
(C) Tamil Nadu Co-operative Societies (Appoint- 
ment of Special Officers) Act (XXVI of 1990) - 
Constitution of India (1950), Sch. VII, List II, Entry 
32- Legislative compentence of Tamil Nadu legisla- 
ture to make the Act - If extends to judging electoral 
malpractices is the elections held for the member- 
ship of the Board and/or other office-bearers of the 
Society - Act held, a colourable exercise of power. 
Item 32 of the State List of the Seventh Schedule 
empowers the State legislature to legislate with 
respect to incorporation, regulation and winding 
up of corporations and co-operative societies. 
Such laws as to incorporation and regulation of 
Co-operative societies can undoubtedly take into 
their fold all schemes as to the constitution of the 
Board of Management etc., fixation of tenure ofa 
member of the Board of Management and the 
determination of the members' rights. Since the 
legislature is competent also to make laws provid- 
ing for forums for adjudication of disputes it, with 
or without the right to sue in a Civil or Criminal 
Court, can create a special forum for adjudication 


of disputes arising under its laws or even embrac- 


ing various other kinds of disputes which other- 
wise will fall within the jurisdiction of the Civil 
and/ or Criminal Courts. It has already been 
notied thata machinary for resolving election dis- 
putes and for going into the allegations that elec- 
tions were not true and fair, getting vitiated by 
malpractices is a must, for it will be going against 
the basic structure of the Constitution if elections 
are made automatically void or automatically valid 
and if such a power is assumed by the legislature, 
it will amount to exercise of judicial power. Adju- 
dicatory facts are facts about the parties or their 
activities, businesses and propertics usually 
answering the questions of who did wh&t where, 
when, how, why, with, what motive or intent, the 
kind of facts that go to court to Tribunal unlike 
legislative facts to the Legislature the'basis for 
formation of policy and thus enacting laws. Ordi- 


. narily the petitioner or the complainant and the 


personagainst whom allegations are made should 


z 
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get opportunity to have their say and unless they 
. got such opportunity a lis between the parties will 
not be determined or decided: To confirm or 
annul without even being ascertained and without 
there being answers to what, where, when, how, 
and why, will be unfair and unjust. Unless there is 
a forum for such determination even though pur- 
porting to beanact ofa legislatureofa Democrac- 
tic Republic, it shall be an act of a despot: Mem- 
bers elected or nominated in accordance with the 
provisions of Tamil Nadu Act XXX of 1983 and 
having a tenure, have been unseated by the enact- 
ment in Sec.3 of the Ordinance and the Act as 
under this, the term of office has been made to 
expire on the appointed day and thug they have 
been asked to vacate their office on and from the 
appointed day. That has been done for the reasons 
inter alia, that (1) the Tamil Nadu Co-operative 
Societies Amendment Act 1990 (Act XXVI of 
1990) provided for thirty per cent representation 
for women and 18 per cent representation for 
Scheduled Castes and Scheduled Tribes in the 
Boards of registered Co-operative Societies and 
for nomination of the representatives of women 
and. Scheduled Castes and Scheduled Tribes if 
women and Scheduled Castes and Scheduled Tribes 
members were not elected to that extent; in the 
election to the boards of the primary co-operative 
societies held in the year 1990, representatives of 
women and Scheduled Castes and Scheduled Tribes 
were not elected in theextent ofthirty percent and 
eighteen per cent respectively. A large number of 
representatives of Women; Scheduled Castes and 
Scheduled Tribes disproportionate to tne electéd 
members have been nominated. This had resulted 
in an abnormal tilt towards the nominated mem- 
bers. The abnormal tilt towards nominated mem- 
bers: was not conducive to the orderly, develop- 
ment of Co-operative movement. Itwas also not in 
consonance with the principles of democratic 
management of co-operatives. (2) A number;of 
complaints had been received by the Government 
regarding the malpractices in the conduct of elec- 
tion and in the management of the affairs of the 
primary co-operative societies. No one can ques- 
tion that authority of the legislature to amending 
the provisions that created a tilt in favour of 
nominated members. But this tilt, if at all, was 
caused not for any other reason but the power to 
nominate created by Tamil Nadu Act (XXVI of 
1990). Those who got elected or nominated, 


The Madras Law Journal Reports 


J 


[1992 


“acquired z a statutory right and the Act which gave 
such right to them still holds the field. The pre- 
amble says that the Government has decided to 
amend the Act XXX of 1983 suitably so that the 
tilt does not exist. This amendment is yet to be 
made. The Government's desire to’ make thé 
amendment may or may not be accepted by the 
legislature, the legislature may decide in favour of 
continuing the amendments by Tamil Nadu Act 
XXVI of-1990 it may not put forward future 
amendments. The court has not found any provi- 
sionin the Act which empowers the State Govern- 
ment to receive complaints and/or to determine 
whether the complaints were true or not. It is, | 
however, said, that a number of complaints were 
received by the Government regarding malprac- 
tices in the conduct of election and in the manage- 
ment of the affairs of the primary co-operative 
societies. The Act has provided forms for such 
complaints to be made and empowered the 
forums to adjudicate. These provisions are beside. 
what Sec.9 of the Code of Civil Procedure pre- 
scribes that any Civil dispute can be taken toa civil 
court of competent jurisdiction or various provi- - 
sions of the major and minor criminal laws. The 
questions what, where, when, how, why, with what 
motive and intent all falling in the category of 
adjudicative facts have been answered by the leg- 
islaturé that those who have been elected for a 
term of office shall cease forthwith to hold their 
respective offices and in their place Special Offi- 
cers shall assume charge. The legislature’s compe- 
tence to make laws with respect to co-operative 


"societies in Item 32 of the State list which is 


confined to make lawsas to incorporation, regula- 
tionand winding up ofa coperative socicties does 
not and cannot extend to judging electoral mal- 
practices in the elections held for the membership 
of the Board and/or other office-bearers of the 
society. True, as held by the Supreme Court, in a 
democraticset-up, disputes relating to the validity 
of elections need not be settled by courts of law 
only. Nonetheless an independent mechanism alone 
can justify interference on the ground of electoral 
malpractices in the tenure of office of the elected 


members ofthe Board. A decision as to maladmin- 


istration by those who have been elected to 
administer thesociety in accordance with the pro- 
visions of the Act, the Rules and the By-laws will 
be despotic if the rule of adversary is i ignored and 
as complaints in the hands of the Government of 


Thirubhuvanam Silk Handloom Weavers’ Co-op. Prodn. and Sales Society Ltd. v. State of 


II] Tamil Nadu 


theState. A legislative decision imposed upon the 
society and its members that those constituting 
the Eoard indulged in maladministration will be a 
pronouncement of guilt of a sort in exercise of 
legislative power without there being any adjudi- 
cation. No legislature shall assume such power. 
The legislature could exercise the judicial power 
only if a law made by. it for the said purpose 
empowered it to act in judicial capacity. The sov- 
ereign act of the legislature in the teeth of basic 
structure theory is an exercise that the court must 
not countenance. The view that the court has 
taken may lead it to hold that the Amendment Act 
is a colourable exercise of power and the legisla- 
ture has acted beyond its competence in terminai- 
ing the tenure of the elected or nominated mem- 
bers of the board of management of the primary 
co-opertive societies. /Paras 49, 50, 51, 52 and 55] 
(D) Tamil Nadu Co-operative Societies (Appoint- 
ment of Special Officers) Act (XXVI of 1990), Sec.5 
- Appointment of Advisory Board - Absence of 
qualification for - Provision, if arbitrary and invalid. 
Sec.5 of the Act which has given to the Govern- 
ment power to appoint an Advisory Board con- 
sisting of not more than five non-official members 
to advise the Special Officer and which Board 
shall be consulted by the Special Officer on all 
material relating to the affairs of the primary 
society is perhaps a provision which creates some 
semblance of a democratic functioning of the society 
during the interregnum for which the Special Officer 
has been appointed under the impugned Amend- 
ment Act. But then it is not indicated who will be 
the members of the Advisory Board. If they are 
‘coming from areas they are. not covered by the 
primary society concerned in the sense that notall 
the persons who qualify for membership in the 
society, it is going to pollute thesociety and inter- 
fere with the right of the members of the society 
under Art.19(1)(c) ofthe Constitution. There are 
laws which say that a municipal Board or any other 
local.self government may be constituted in a 
particular area until such Constitution of the 
municipality or the self-government, certain per- 
sons are nominated and notified.to function as the 
Board ofthe local self-government, But then such 
persons must qualify to be members of the board 
of municipality and/or the local self-government. 
If they come otherwise to constitute the board of 
management, they not only interfere with the 
right of the local self-government but also 
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interfere with the freedom of association. It is, 

however, reported that rules have not been framed 

prescribing qualifications for. members of the 
Advisory Board. It is thus premature tosay that for 

the reason of absence of any qualification of the 
five non-official members to constitute the Advi- 
sory Board of the society, the constitutional guar- 

antees have been violated. The absence of guide- 

lines, no doubt, render a provision of law arbi- 

trary. But arbitrariness with respect to the nomi- 

nation of five non-official members to advise the 

Special Officer can be rectified if care is taken to 

ensure that such members come from amongst the 

members of the society only and belong to the 

categories which constitute the Board. Therefore, 

itis not possibleatthisstage tosay that Sec.5 ofthe 

impugned Act is stricken by such a serious vice 

which will render it invalid. [Para 53] 

(E) Tamil Nadu Co-operative Societies (Appoint- 

ment of Special Officers) Act (XXVI of 1990), Sec.7(2) 

- Appointment of Special Officers - Power delegated 
to Registrar to appoint - Registrar and person vested 
with all or any of the powers of Registrar - Person 
vested with powers of a Registrar - Appointment of 
Special Officer by such person, if legal. 

Sub-sec.(2) of Sec.7 of the Amendment has given 
to the Government the power to authorise the 
Registrar by notification to exercise any of the 
powers vested in them under Sec.4 or under Sec.5 
in respect of all or any of the primary societies. It 
is said that in many societies persons who are not 
the Registrar butappointed to exercisesome or all 
the powers of the Registrar have been authorised 

by the Government to appoint Special Officers. 
The two provisions of Sec.3 of the Act clearly ' 
distinguish between an officer whois appointed as 
the Registrar and the officer of the Government as 
any officer of any body corporate owner or con- 


' troller by the Government who is vested with all or 


any of the powers of the Registrar under the Act. 
While a person who falls in the first category is the 
Registrar, since the Act contemplates delegation 
of the governmental functions under Sec.4 or 
Sec.5 of the Amendment Act to him, he can be 
authorised by the Government to appoint Special 
Officers; those who, however, fall in the second 
category, they are not the Registrar. They are , 
persons who have been given a limited role to 
exercise all or some of the powers of the Registrar 
under the Act. Merely because such powers are 
conferred upon them, they cannoi be the 
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Registrar although they function as Registrar for 
the purposes of the Act. They cannot act as dele- 
gates of the State Government for Sec.7 of the 
Amendment Act limits the delegation to Regis- 
trar only. The conclusions will-lead the court to 
hold that appointment of Special Officers by the 
persons who are not appointed as the Registrar 
~ but are merely conferred the powers of the Regis- 
trar are illegal. [Paras 54 and 55] 
Cases referred to: 

Bhagat Singh v. Emperor, A.I.R. 1951 P.C. 111: 34 


L.W. 53; Emperor v. Benoarilal Sharma, (1945)1 f 


M.L.J. 76: 1945 F.C.R. 161: 1945 F.L.J. 1: 1945 
M.W.N. 41(2): (1945) M.W.N. (Crl.) 1: 58L.W. 64: 
ALR. 1945 P.C. 48; The Emperor v. Sibnath Ban- 


erjee, (1945)2 M.L.J. 325: 1945 M.W.N. 546: 1945 — 


M.W.N. (Crl.) 94: 221 I.C. 243: 1945 F.C.R. 195: 
1945 F.L.J. 222: 72 LA. 241: ALR. 1945 P.C. 156; 


Lakhi Narayan Das v. Province of Bihar, AIR. 


1950S.C. 59; State of Punjab v. Sat Pal Singh, A.LR. 
1969 S.C. 903; Rustom Cawasjee Cooper v. Union 
of India, (1970)1 S.C.J. 564: ALR. 1970 S.C. 564; 


S.K.G.Sugar Private Ltd. v. State of Bihar, A.LR. | 


1974 S.C. 1533: (1974)4 S.C.C. 827: 1974 Tax.L.R. 
2245; R.K.Garg v. Union of India, A.I. R 1981 S.C. 
2138; A.K. Roy v. Union of India, ALR. 1982 S.C. 
710: 1982 CrLL.J. 340: (1982)1 S.C.C. 272: (1982)2 
S.CJ. 68; T.Venkata Reddy v. State of Andhra Pradesh, 
ALR. 1985 S.C. 724; K.Nagaraj v. State of A.P., 
(1985)1 Scale 31 at 50; Lalit Narayan Mishra v. 
State, A.I.R. 1987 Patna 53; Samsher Singh v. State 
of Punjab, A.I.R. 1974 S.C. 2192: 1971 Lab.I.C. 
1280; D.C.Wadhwa v. State of Bihar, A.I.R. 1987 
S.C. 579; K. G:Gajapati Nardyanan Deo v. State of 
Orissa, A.I.R. 1953 S.C. 375: 1953 S.C.J. 592: 1954 
. S.C.R. 1; P.Vajravelu Mudaliar v. Special Deputy 
Collector, Madras, (1964)2 M. LJ. (S.C.) 173: (1969)2 
An.W.R. (S.C.) 173: (1969)2 S.C.J. 703: ALR. 
1965 S.C. 1017; Dwarkadas Shrinivas of Bombay v. 
Sholapur Spinning and-Weaving Ltd., (1954)1 M.L.J. 
355: 1954 S.C.J. 175: 1954 S.C.R. 674: A.LR. 1954 
S.C. 119; Sakal Papers (P. Ltd. v. Union of India, 
` ALR. 1972 S.C. 305; L.N.Mishra Institute of E.D. 
and Social Change v. State of Bihar, A.IR. 1988 
- S.C. 1136; Damayanthi Naranga v. Union of India, 
ALR. 1971 SC. 966: (1971)3 S.C.R. 840; O.K.Ghoush 
v. E.X Joseph, ALR. 1963 S.C. 812: (1962)2 Lab. LJ. 
615: (1963)3 S.C.R. 789; State of Madras v. V.G.Row, 
ALR. 1952 S.C. 196:, (1952)2 MLJ. 135: 1952 
S.C.R. 597: 1952 S. CJ. 253; All India Bank Em- 
ployees’ Association v. National Industrial 


The Madras Law Journal Reports 


[1992 


Tribunal, A.I.R. 1962 S.C. 171: (1961)2 Lab.L.J. 
285: (1962)32 Com.Case 414; Daman Singh v. 
State of Punjab, A.I.R. 1985 S.C. 973: Smit. Indira 
Gandhi v. Raj Narain, ALR. 1975 S.C. 2292: (1976)2 
S.C.R. 347; Ameerunnissa v. Mahboob Begum, 1953 
S.CJ. 61: 1953 S.L.R. 404: AIR. 1953 S.C. 91; 
Taylor v. Beckham, 44 L.Ed. 547; Tniman H.Newberry 
v. United States of America, 65 L.Ed. 913; David 
S.Barryv. United States of America, Ex. Rel., Tamas - 
W.Cunningham, 73 L.Ed. 867; Charles W. Baker v. . 
Joe C.Cart, 7 L.Ed. 2nd 663; Jullian Bond v. James 
Sloppy Floyd, 17 L.Ed. 2nd. 235; Adam Clayton 
Powell v. John W.Mc.Cormack, 23 L.Ed. 2nd. 491; 
DonJohn Douglas Liyange v. The Queen, 1967 A.C. 
259; His Holiness Kesavananda Bharathi v. State of 
Kerala, ALR. 1973 S.C. 1461: (1973) S.C.R. (Supp.) 
1: (1973)4 S.C.C. 325; N.P.Ponnuswami v. Return- 
ing Officer, Namakkal Constituency, 1952 S.C.R. 
218; State of Orissa v. Bhupendra. Kumar Bose, 
(1962)2S.C.R. (Supp.) 380; U.S. v. Brown, 381 U.S. 
487; Baldev Singh v. State of M.P., A.LR. 1987 S.C. 
1239; S.L.Kapoor v. Jagmohan, A.I.R. 1981 S.C. 
136: (1981)1 S.C.R. 746. 

N.Paul Vasanthakumar, etc., for Petitioners. 
G.Rajagopalan, Special Government Pleader, for 
Respondents. 


. The Judgment of the Court was delivered by . 


Mishra, J.; The petitioners herein have challenged 
the Ordinance No.5 of 1991 dated 27th July, 1991 
published in the Tami] Nadu Government 
Gazette (Extraordinary) dated 28th July, 1991. In 
the course of the hearing of the writ petitions, 
however, the Tamil Nadu Co-operative Societies 
(Appointment of Special Officers) Act, 1991 has 
been notified. They have amended the prayer and 
sought a declaration that it is void and unconstitu- 
tional. 

2. The statemént of Reasons and Objects in the 
Amendment Act is the same as in the Ordinance . 
and the provisions therein are the same as in the 
Ordinance, It is useful to notice that the Legisla- 
ture of the State has enacted the Tamil Nadu 
Co-operative Societies Act, 1983 (Tamil Nadu 


. Act 30 of 1983) repealing the Tamil Nadu 


Co-operative Societies Act, 1961 (Tamil Nadu 


“Act 53 of 1961) arid the Tamil Nadu Co-operative 
Land Development Banks Act, 1934 (Tamil Nadu 
` Act 10 of 1934) to amend and consolidate the law 


relating to and to make better provision for the 
organisation, management and supervision of 
co-operative societies in the State of Tamil Nadu 


4 
S 


Thirubhuvanam Silk Handloom Weavers’ Soop. Prodn. and Sales Society Lid. v. State of 
I] . Tamil Nadu (Mishra, J.) , 


(See Preamble to the Ad 30 of 1983). The Pre- 
amble to the Act 30 of 1983 contains inter alia that, 
“to provide for an orderly development of the 
‘ co-operative movement in accordance: with 
co-operative principles such as open member- 
ship, democratic management, limited inter- 
est on capital, distribution of surplus based on 
patronage, provision for co-operative educa- 
tion and co-operation among co-operatives 
for the promotion of thrift, self-help and 
. mutual aid among persons with common 
' socio-economic needs so as to bring about 
, improvement in-agriculture and industry, bet- 
ter methods of production, betterbusinessand 
‘betterliving and for that purposeto amend and 
consolidate the law relating to co-operative 
societies in the State of Tamil Nadu.” 
The Legislature enacted the law. 
3. The Act brought all societies, whether agricul- 
tural producers, marketing society, agricultural 
_ service co-operative society, milk producers soci- 
ety, oilseeds growers society, self-reliant society 
weavers, society, and scheduled co-operative soci- 
` ety and whether with limited or unlimited liability 
under the definition of a "primary society” except 
an apex society or a central society as denned i in 
Sec.2(21) thereof. 
4. Chapter IV of the Act deals with the manage- 
mentofregistered societies and contains a specific 
provision to the effect that the ultimate authority 
of a registered society shall vest in the general 


body of its memibers and in Sec.33 that the man- ` 


agement of every registered society shall vest in a 
board constituted in accordance with ‘the provi- 
. sionsof the Act, the Rules and the By-laws, which 
shall exercise such powers and perform such 
‘duties as may be conferred-or imposed on it by the 
Act, thé Rules and the By-laws, and in Sec.33(10) 
` that the term of office of a member who is elected 
to any board constituted under the Act the Rules 
or the By-laws shall be three years and the term of 
` office of a member of any board nominated thereto 
by the Government, the Registrar or the pre- 
scribed authority or-the financing bank, if such 
member is not a Government servant shall not 
exceed three years, and the term of office of a 
member of any board who is a nominee ofanother 
society or other interest, such as the Tamil Nadu 
State Agricultural Marketing Board, shall not 
exceed three years. 

5. The Act also provides for declaration and 
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removal of members of the Board, and wio shall 
nòt be eligible for being elected or nominated as a 
member of the Board of any registered society, in 
Sec.34 thus indicating as to who may be elected or 
nominated. In sub-sec.(2) thereof, the Act states, 

“A member of the board shall cease to hold the 
office as such if he-- 

(a) becomes subject to any of the disqualifica- 
tions mentioned in Sub-sec.(1): ' 
Provided that a member of the board who 

.ceases to hold office by reason.of his Raving 
incurred the disqualification mentioned in,-(1) 
Sub-clause (i) of Clause (b) of sub-sec.(1) shall 

. not be eligible for re-election or re-nomina- 
tion as a member of the board of the registered 
society of which he was a member or for elec- 

` :tion or nomination to the board of any other , 
registered society; 

(ii) Sub-clauses (iii) or (iv) of the said Clause 
(b), shall not be eligible for re-election or 
re-nonmination as a member of that board or 
for re-election or nomination to the board of 
any other registered society, i 
for a period of threeyears which shall be reck- 
oned,-- 

. (A) in the case of the disqualification men- 

' , tioned in Sub-clause (i) the said Clause -(b), 
from the date on which the dues referred to 
therein have been fully cleared; and - 

' (B)inthecaseofdisqualification mentioned in 
sub-clause (iii) or (iv) of the said Clause (b), 
from the date on which the dues involved in 
such decree, decision, award, order, certificate 
or application in respect of which proceedings 
have been initiated, have been fully discharged; 
Provided further that where a member of the 

-. board ceases to hold his office as such by rea- 
son of his having been sentenced for any 
affence under this Act, and the sentence is 

“annulled on appeal or revision he shall be. 

restored to office .for such portion of the 
period for which he was elected or nominated 
as may remain unexpired at the date of such 
restoration and any person elected'or nomi- 

` ` nated to fill the vacancy in the interim shall, on 

-such restoration, vacate office; or . 

(b) ceases to be a member of the dcn d 
society; or 

(c) purchases directly or indirectly any p Op- 
erty of other members ofthe d dia iety 
brought to sale for recovery of any money due 
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from such other member to the registered 
society; or 
` (d) absents himself from four consecutive meet- 


ings of the board or from all meetings of the- 


board fora continuous périod of three mónths, 
~ whichever. is longer: 
“ Provided that the member ceasing to hold 
office under this:clause may be restored in 
` accordance with the procedure prescribed if 
such member makes an application for condo: 
nation of the absence, x 
“and sub-sec.(3) of Sec.34, 


“The board of-a registered- Society. may suo - 


motu, and shall on an application made by any 
person, consider whether any member of the 
‘board was or has become disqualified to hold 
office as such under this section and take a 
. décision. Such a decision shall be communi- 
_ cated to the member and the applicant con- 
cerned, if any; 
Provided that no decisionshall be taken unless 
the member of the board is given an opportu- 
nity of making his representation: © 
Provided further that periding such decision, 
the member of the board shall be entitled to 
continue as such as if he is qualified or is not 
disqualified.” 


, 6. Sec.35 of.the Act says ‘that every person shall, - 
prior to his election or nominationasamemberof -` 


the board of any registered society, give such reg- 
istered society, intimation of, and shall, before 
taking charge of his office as such member of the 
board sell or divest himself of any interest other 
than investment and- borrowing which. he may 
have for his own benefit whether in his own name 


‘or otherwise, in any contract made with the regis- - 


, tered society or in any sale or purchase made by 


theregisteredsociety privately or inanyauction or - 


_in any.contract or transaction of the registered 
society and it shall not be lawful for a member of 
the board of any such society, so:long as he holds 

"Office to acquire or purchase any such interest 

. other than investment and borrowing and if he, 
under any will'or by succession or by gift becomes 
entitled for his own benefit to such financial inter- 
est, he shall sell the same within three months 
after becoming so entitled thereto and he shall 
also within three months, sever any connections 


interest direct or indirect other than investment 


andborrowing provided that nothing contained in 


i 
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the subsection shall apply to such’ class of con- 


` tracts, sales, purchases or transactions as may be 


prescribed and, under Sub-sec.(2), empowers the 
Registrar to remove such member from the office 
of membership ofthe board, who failed to comply 
with thesaid provision, Sub-sec. 6) of this section, . 
however, says, 

“No member .shall. be removed under Sub- 

sec. (2) without being given an opportunity of :- 

` making his representations. A copy of the order - 

- removing him shall be communicated to him." 
7. Besides the above, there is another provision in 
Sec.36 which reads as follows: 

“(1)-Where in the.course of an: audit under : 
Sec.80 or an inquiry under Sec.81 or an inspec- 
tion or investigation under Sec.82 or inspec- 

_tion of books under Sec.83 it appears that a 
| person who is, or was a member of a.bóard has 
"misappropriated or fraudulently retained any 
money or other property or been guilty of 
breach of trust in relation to the society or of 
anycorrupt practice as defined in Sec.162 or of . 
gross or persistent negligence in.connection . 
with the conduct and management of, or of , 
~ gross. mismanagement Of the affairs of the society, 
the Registrar may, without prejudice to any 
other action that may be taken against such 
member by order in writing, disqualify him 
permanently from holding in future any office 
inanyregistered society. The Registrarshall, if 
such person holds office of members of the , 
board, also by thesame order remove him from 
that office. 
(2) No person shall be disqualified or removed 
under Sub-sec.(1) without being given up an | ° 
opportunity of making his representations. A ` 
copy of the order disqualifying or removing 
‘him shall be communicated to him.” 


8. Secs.82 and 83 of the Act are put in Chapter IX 


providing for audit and i inquiry by the Registrar or ` 
bysome person authorised by him into the consti- - 
tution, working and financial condition of a regis- `; 
tered society or any alleged misappropriation,, 
fraudulent retension of any money or property, 
breach of trust, corrupt practice or mismanage- 
mentin relation to thatsocietyorinto any párticu- . 
lar aspect of the working.of the society and also 


' inspection and, investigation by the Registrar of . 
he may have and cease to have any such financial . 


his own motion or on the application ofa creditor 
ofa registered society or by any person authorised 


‘by him, into.the affairs of the registered society in , 


Ir 
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general or any alleged misappropriation fraudu- 
lent retention of any money or property, breach of, 


trust; corrupt practice or mismanagement in rela- 


tion to that society or into any particular aspect of 
theworking of thesociety, having the same powers 
as in Sec.81 to hold inquiry, and inspection of 
books by financing banks and maintenance of 
accounts by registered societies. Secs.87 to 89 of 
this chapter of the Act provide for surcharge, 
supersession of the board and appointment of 
Special Officers in certain circumstances» The _ 


-provision in Sec.88 reads as follows: 


"(1) (a) The Registrar-- "NU 
i) may, if he is of opinion that the board ofahy 
P 


` registered society is not functioning properly- 


or wilfully disobeys or vee fails to comply 
with any order or direction issued by the Reg- 
istrar under this Act or thé Rules 

- (ii) shàll, where for two consecutive co- -opera- 
tive years-- 

(A) in the case ofa financing bank more than 
sixty per cent of the total dues to the financing 
bank from its members remain unpaid or the 
number of defaulting members of such financ- 
ing bank exceeds sixty per cent of the total 
number of members indebted to' such bank, 
and ; ' 

(B) in thé case of other registered societies, 
more than seventy.per cent of the total dues to 


the registered -society from its members: 


remain unpaid or the number of defaulting 


members of such registered society exceeds ` 


seventy per cent of the total number of mem- 


bers indebted to'such society after giving the : 


board ofthe registered society or the financial 
: bank, as the case may be, an opportunity of 


~making its representations, by order in writing, 


supersede the, board and appoint a Govern- 
mentservant or.an employee of any body cor- 


- porate owned or controlled by the Govern- 


ment (hereinafter referred to as.the'Special 
Officer) to manage the affairs ofthe > society for 
a specified period not exceeding one year: 

Provided that an order ünder this sub-section 
shal be passed within a.period of three months 
from the date of issue of noticeofsupersession 


or such further period or periods as the next - 


' higher authority may permit butsuch extended 


period or periods shall not exceed:six months 
in the aggregate: 
Provided further that in computing the total 
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un dues remaining unpaid for. the purposes of 
' "item (ii), any instalment or sum which is not 
- «recoverable by reason of any remission or sus- 


pension or order of stay passed by the appro- 
priate authority due to adverse seasonal condi- 
tions or any other reason shall be excluded in 
respect of that instalment or sum:> -> . , 
Provided also that for the purposes of comput- 

ing the number of defaulting members referred 


. toin item (ii) any member who is not liable to 


-pay any instalment or sum by reason of any 


- remission or suspension or order of stay passed 


by the appropriate.authority due to adverse 
seasonal conditions or any other reason shall 


- be excluded in. Epea of that instalment or 


sum, 
(b) The period specified in such order may at 
the discretion of the Registrar, be extended 
from time to time provided that such order. 


- „shall not remain in force for. more than two 


years in the aggregate: 


~ Provided that where on the date decane: ; 


‘ 


ment of this Act, the period of superscession cx- 
ceeds one and half years, the Registrar may 
extend the period of supersession for such 
.further^ period or,periods not exceeding six ` 
months in the aggregate: 
(2) Where a Special Officer is appointed, the 
‘Registrar may appoint an advisory board con- . 
sisting of not more than five, persons from 
‘among the members of that society who are not 
‘disqualified for being elected or nominated to . 
. the board of that society to advise the Special 
Officer in such matters as may be specified by , 
.him. The Registrar may at ány time withdraw 
any person or persons so appointed under this 
sub-settionand fillup EIA) Olean . 
by fresh appointment. 
- (3) The Special Officer appointed undet Sub- 
sec.(1) shall, subject to the control of the Reg- 
istrar and to such directions as he may, from 
time to time give, have power to exercise all or 


 any.of the functions of the board or of any 
`- Officer of the society and to take such action as 
’, may be required in the interest of the society.. 
~ (4) The Registrar may fix the remuneration . 


. payableto theSpecial Officerappointed under 
Sub-sec.(1). The amount of remuneration so 
fixed and such other expenditure incidental to 
the management of thesociety during the period 
of supersession as may be approved bv the 
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Registrar shall be payable from the funds of 
the society. - 

'(5) The Special Officer appointed under Sub- 
- sec.(1) shall arrange for the constitution of a 
`- newboard inaccordance with the provisions of 


 * this Act, the Rules and the By-laws so that the, 


' new board may be constituted and the mem- 
bers thereof come into office at the ny of 
the period of his appoitment. : 

(6) Before passing | an order under Sub: 
sec.(1)(a)(i) in respect of any registered soci* 


ety, the Registrar shall consult in the manner : - 


prescribed the board of the TE bank to 
- which the society is indebted: 
* Provided that if the financing bank does not 


communicate its comments within fifteen days ` 


of the receipt of a communication from the 


Registrar in this regard, the board of the _ ` 


‘financing bank ‘shall be deemed to have no 


_comments to make on the order pinopost to. 


' be passed under Sub-sec.(1). 


(7) Nothing contained in this section shall be’ 


deemed to affect the powe of the Registrar to 


-order the winding up of the sorely under: 


S$ec.137. i; 
(8) An order under Sub-sec. (1) shall take 
' effect from the date specified therein unless 
stayed by an order of the appellate authority. 
Where an order under Sub-sec.(1).is reversed 
on appeal, the Special Officer "appointed 
under Sub-sec.(1) shall forthwith hand. over 
the management of the society to the board. 
(9) Any paid officer ofservant of the registered 
. society against whom there is a prima facie evi- 
. dence that he was also responsible for the acts 
leading to the supersession of the board under 
this section, shall, without prejudice to any 


other action that may be taken against him - 


. under this Act or any other law, be liable to 
‘disciplinary action including suspension, pend- 
ing enquiry into grave charges.” 
This is followed by the provision in Sec.89, which 
states: 
“(1) Where-- 


(i) the term of office of the board of any regis- 


tered sociéty has expired and a new board 
cannot be constituted in accordance with the 
provisions of this Act, the Rules and the 
By-laws; or 

(ii) the new board constituted fails to enter, or 
is prevented from entering upon office on the 
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_ expiration of thé term of office of the earlier 
board: or ; 
(iii) the existig board has tenderd resi gnation 
` en bloc; or 
- (iv) (a) vacancies havearisen for anyreason, or 
- . (b) one or more members of the board have - 
tendered resignation and the number of 
remaining members cannot form the quorum 
for the meeting of the board, 
The Registrar may, of his own motion or on 
application of any member of the registerd . 
society, and in the case of a new board which ` 
has failed to enter, or prevented from entering, 
upon office, after giving the members of the 
said board án opportunity of making their 
representations, by order appoint a Govern- 
ment servant or an employee of any body cor- 
porate owned or controlled by the Govern- 
ment (hereinafter referred to as the Special 
Officer) for a specified period not excéeding 
six months to manage the affairs of.the regis- 
tered society pending the constitution ofa new 
board, oras the case may be, the enterin g upon 
- office bythe new board: 
- Provided that the period daii in ‘sich order 
: may for special reasons to be recorded in writ- 
ing by the Registrar, be extended from time to 
time but such order shall not remain in force . 
for more than one year in the aggregate. 
(2) The provisions of Sub-secs.(2) to (5) and 
Sub-secs.(7) and (8) of Sec.88, so far as may be, 
shall apply in relation to the appointment ofa 
Special Officer under Sub-sec.(1), as they apply 
in relation to-the appointment of a Special 
Officer under Sub-sec.(1) of the said Sec.88." 
9. The Act thus is a comprehensive compendium 
ofthe actions that may be taken against a member 
of the Society who may be guilty of misappropria- 
tion or fraudulent retention ofany money or other 
property of the society or of breach of trust in, 
relation to thesociety or ofany corrupt practice or 
of gross or persistent negligence in connection 
with the conduct and management of or gross 
mismanagement of the affairs of the society and - 
for the supersession of the society if it is not 
functioning properly or wilfully disobeying or wilfully 
failing to comply with any order or direction 
issued by the Registrar. 


.10. Besides the individual liability as to disqualifi- - 


cation as a member of the Board of the society, in 
the case ofany person who is or was entrusted with 
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the erganisation or management of the society or 
any past or present officer or servant of thesociety, 
the Act gives power to the Registrar either to 
himself frame charges against such person or offi- 
cer or servant or to authorise any other person to 
do so for a surcharge proceeding under Sec.87 of 
the Act subject to a limitation of seven years from 
the date of the act or omission leading to such 
offence. 
11. Although the Act received the assent of the 
President of India on 15th July, 1983 and pub- 
lished in the Tamil Nadu Government Gazette 
Extraodinary of Part IV, Sec.2 dated 1st Novem- 
ber, 1983 it became operational only in the year 
1988 and nothing followed under this Act except 
the election held in October, 1990. After the elec- 
tions and nominations of the women and S.C./S.T. 
representatives, etc., when the new board assumed 
office, the Ordinance términated its tenure with 
effect from the appointed day, that is to say, 'the 
date on which the Ordinance came into force 
(28.7.1991). The Ordinance and its successor Act 
have however got a long Preamble BUE state as 
follows: 
“An Act to provide for the appointment inthe 
public interest of Special Officers for certain 
primary societies in the State of Tamil Nadu: 
Whereas the Tamil Nadu Co-operative Socie- 
ties Act, 1983 (Tamil Nadu Act 30 of 1983) as 
amended by the Tamil Nadu Co-operative 
Societies (Amendment) Act, 1990 (Tamil Nadu 
Act 26-of 1990), provides for thirty per cent 


representation for women-and.eighteen per — 


cent representation for Scheduled Castes and 
Scheduled Tribes in the boards of registered 


co-operative societies and for nomination of ` 


the representatives of women and Scheduled 
Castes and Scheduled Tribes, if women and 
Scheduled Castes and Scheduled Tribes’ mem- 
bers are not elected to that extent. 

And whereas inthe election to the boards of the 
primary co-operative societies held in the year 
1990, representatives of women and Sched- 
uled Castes and Scheduled Tribes were not 
elected ‘to the extent of thirty per cent and 
eighteen per cent respectively: 

And whereas a large number of representatives 
of women and Scheduled Casted and Sched- 
uled Tribes, disproportionate to the elected 
members have been nominated, which resulted 


in an abnormal tilt towards the nominated 
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members: 
And whereas the abnormal tilt towards the 


nominated members will not be conducive to ` 


the orderly development of co- operative 
movement but also be not in consonance with 
the principles of democratic management of 
co-operatives: 

And whereas a number of complaints have 
been received by the Government regarding 
the malpractices i inthe conduct ofelection and 
in the management of the affairs ofthe primary 

co-operative societies: '- 

And whereas the Government with a view to set 
right the abnormal tilt towards the nominated 
members and also to ensure the proper man- 
agement of the said co-operative ‘societics, 
have decided to amend the Tamil Nadu 
Co-opérative Societies Act, 1983 (Tamil Nadu 
Act 30 of 1983) suitably and also to conduct 
election to all co-operative societies under the 
said Act as proposed to be amended: 

And whereas pending amendment, it has been 
decided to supersede the boards of manage- 
ment of the primary societies and to appoint 
Special Officers for a limited period, in the 
public interest: `. 

Beitenacted by the Legislative Assembly of the, 

‘State of Tamil Nadu in the Forty-Second Years 

of the Republic of India as follows: (in the 

place of the last paragraph above, the Ordi- 
. nance contained/contains, 

And whereas the Legislative Assembly of the 
State is not in session and the Governor of 

' Tamil Nadu is satisfied that circumstances exist 
which render it necessary for him to take 

“immediate action for the purposes hereinafter 
appearing: 

Now therefore, in exercise of the powers con- 

ferred by Clause (1) of Art.213 of the Constitu- 

tion, the Governor hereby promulgates the 

following Ordinance.” 
12. After Secs.1 and 2 which give theshort title and 
commencement and definitions of the expressions 
“appointed day", "board", “Co-operative Socie- 
ties, Act”, “Government” and “primary society" 
the Ordinance and the successor Act in Sec.3 
containa provision astotermofofficeof members. 
of board of certain primary societies to expire. 
: This section reads as follows: 

*Notwithstanding anything contained in the 

Co-operative Societies Act, or in any other law 
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for the time being in force, or in any decree or 
order of any court, tribunal or other authority, 
_the term of office of every member {whether 
élected or nominated) of the board of every 
primary society, including ; its president and 
` . vice-president, holding’ office as such as, 


-immediately before the appointed day,. shall 


expire on the appointed day and such members 
“shall vacate their office on and from the 
appointed day," ` 


the appointed day being the date ofthe promulga- e 


tion ofthe Ordinance. Sec.4 ofthe Ordinance and, 


the Amendment Act empowers the State Govern- 


` ment to appoint a person as Special Officer to 
manage the affairs of such a Superseded primary 
society. prescribing as follows: 
~ “(1) (a) Notwithstanding anything contained 
in the Co-operative Societies Act, or in any 
other law for the time being in force, or in any 
decree or order of any court, tribunal or other 
authority, on and from the appointed day, the 


Government shall appoint a person as Special P 
. Officer to manage the affairs of any primary . - 


society referred to in Sec.3. 

(b) Nothing i in this sub section shall prevent 
the appointment of the same person as Special 
Officer for two or more primary societies. 

(2) Each Special Officer appointed under Sub- 
sec.(1)shall hold office for a period ofone year 
with effect on and from the appointed day or 


for such shorter period as the Government ` 


may, by notification, specify-in this behalf. . 
Provided that if any vacancy arises in thé office 


of the Special Officer, the vacancy shall be 


filled up the Government and the person so 

appointed in the vacancy shall hold office for 
- the remainder of the said period. 

(3) The Special Officer appointed under Sub- 
` sec.(1), subject to the control of the Registrar 

and to such directions as he may, from time to 


time, give shall exercise all or any of the func- : 


tions of the board or of any officer of the 
primary society and take such’ action as may be 
required in ‘the interest of such primary soci- 
ety. , 
(4) The Government may fix the remuneration 
payableto the Special Officer appointed under 
‘sub-sec.(1) and the amount of remuneration 
so fixed and such other expenditure incidental 
to-the management of the primary society as 
.May be approved by the Registrar, .shall,. 
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subject to such directions as the Government 
. may-give in this.regard, be payable from the 
. funds of such primary Society. . à 
(5) The- Special. Officer appointed undér Sub- 
sec.(1) shall arrange for the constitution of a 
newboaid in accordance with thé provisions of 
. the Co- -operative Societies Act and the Rulés 
made thereunder and By-laws of such primary , 
society, so that the new board may be consti- , 
tuted and the members thereof come into 
-- Office at the expiry of the period of appoint- 
ment of the Special Officer." 
For the interregnum, that is to say from the date of 
termination of the term of office of every member, 
whether elécted or nominated, of the Board of. 


-every primary society until the expiry of the period 


of appointment of the Special Officer, the ordi- 

nance or the Act has got a prescription. Sec.5 of 

the Ordinance or the Act provides.as follows: 

« “(1) Notwithstanding anything contained in 
' the. Co-operative Societies Act, the Govern- 
ment may appoint an advisory board consist- 

-ing of not more than fivenon- official members. 
to advise such Special Officer. 

(2) The members of the Advisory Board shall 
be entitled to receive. such allowances or fees 
and other amenities as may be prescribed. 

(3) The Advisory Board shall be consulted by 
the Special Officer on all matters relating to 
the affairs of the primary society.” 

Sec.6 of the Ordinance or the Act has extended the 


ME application of the provisions of the Co-operative 
- Societies Act and the Rules made thereunder toa 


Special Officer appointed under Sub:sec. (1) of 
Sec.4 as they apply in relation to a Special Officer ` 
undér Sub-sec.(1) of Sec.88 of the Co- -operative 
Societies Act. Since under Secs.4 and 5, the Gov- 
ernment is required to do certain functions, Sec.7 


* provides for a delegation by the State to the Reg- 


istrar to exercise any of the powers vested in them 
under Sec.4 or under Sec. 5 in respect of all or any 
of the primary societies. This section tends as 107A 


20s. . : 


"(1) The Government máy, dy notification, i 
authorise the Registrar to exercise any`of the 
powers. vested -in them under Sec.4 or under 
Séc.5 in respect of all or any of the ‘primary’ 
societies, 

` (2) The exercise of. any power delegatéd under’ 
. Sub-sec.(1) shall besubject t tosuch restrictions 
-and conditjons as may, be Specified in the 


/ 
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notification ‘and subject. also. to control and 
revision by the Government." 
Sec.9 provides for the rule making; power of State 
Government and Sec. 10 provides for:, . 
“Notwithstanding anything contained in the 
"Co-operative Societies Act, or in any other law 
` for the time being in force or in any decree or 
order of any court, tribunal or other author- 
ity;-- 
(a) every member elected to the board of pri- 


mary society | but not assumed office immedi- 


ately before the appointed day shall be deemd 
never to have béen elected as such member; 
and 

(b) any dispute áppeal, rcvision, rview or other 


proceedings in repspect of any electión to. a . 


primary society pending before any court or 
other authority on the appointed day shall 
abate.” ; F 


13. Learned counsel appearing for the parties 


have addressed us. at length on. the éxecise of 
power by the Governor of the'State.under Art.213 
of the Constitution of India in promulgating the 
Ordinance and taken us through the various pro- 


visions of law and the constitutional rights of the . 
members of the Board of the Co-operative Society ` 
as wellas the statutory rights under the Co-opera- ` 


tive Societies Act, 1983. They have contended 


inter alia that Clause (1) of Art.213 of the Consti- -- 


tution relating to the satisfaction of the Governor 
is composite, that is, the satisfaction relates to the 
existence of circumstances as well as the necessity 
to take immediate action on account of those 
circumstances and since the circumstances men- 


tioned in the Preamble to the Ordinance are not 


immediate and present or and are vague and not 
germane to the object stipulated in that clause of 
the article, the promulgation of the Ordinance is 
a colourable exercise of power and that the effect 


of the legislation has been to settle the dispute 


between the complainants on the one hand and 


the elected members and office bearers of the - 


managing board of the Co- -operative Sociéty on 


the other, a matter beyond the competence of the | 


Legislature and in any event, smacks of all the 
characteristics-of Bills of Attainder. They have 


attacked Secs.3 and 5 in particular, which interalia ` 
terminate the election or nomination of every - 


member of the Board of every primary society 
including its President and Vice President not- 
withstanding the provisions aforementioned which 
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fixed a tenure of three years and the appoiniment 
ofthe Advisory Board by the Government. consist- 
ing of not more.tha: five non-official members to 
"advise the Special Officer on the ground that the 


_ former‘is unconstitutional and ultra vires Sec.33(10) 


ofthe Co-operative Societies Act, 1983 and other 
similar provisions therein and latter for its uncon- 
stitutionality as it gives arbitrary power to the 
Government tobring in lieuof thé members of the 
society any person to advise the Special. Officer. 
They have worded their submissions differently 
but attacked precisely on the same grounds the 
Ordinance as well as the Act contending that the 
Legislature’ s interference is violative of the peti- 
: tioner's freedom of association guaranteed under 
Art.19(1)(c) of the Constitution of India. Since 
-the-Ordinance has been repealed by thc Act, itis 
only of academic interest to examine whether the ` 
conditions precedent for promulgation of the 
Ordinance existed and the Governor had reasons 
_ to be satisfied to legislate under Art.213 of the. 
` Constitution of India. 
14. Courts in India have examined the language in 
Art.213 of the Constitution which falls in Chapter 
IV of the Constitution headed as the legislative 
power of the Governor and reads as follows: 
“(1) Ifat any time, except: when the Legislative 
Assembly of a State, is in session, or where 
there is a Legislative Council i ina State, except 
when both Houses of the Legislature are in 
session, the Governor is satisfied that circum- 
stances exist which render it necessary for him, 
10 take immediate action, he máy promulgate 
such Ordinance as the circumstances appear 
. to him to require: ; 
Provided that the Governor shall not, without 
instructions from the President, promulgate 
. any such Ordinance if-- ` 
. (a)aBillcontaining thesame provisions would 
` under this Constitution have required the pre- 
vious sanction of the President for. the intro- 
duction thereof into the Legislature: or 
(b) he would have deemed it necessary to 
. reserve a Bill containing the same provisions 
‘for the consideration of the President: or 
(c) an Act of the Legislature of the State con- 
' taining the same provisions would under this, 
Constitution have been invalid unless, having 
been reserved for the consideration of the’ 
President, it had received the : assent of the: 
“President. Uu E 
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(2) An Ordinance promulgated under this 
>. Article shall have the same force and effect as 


an Act of the Legislature of the State assented . _ 
to by the Governor, but every such ordinance..." -,' - ` 


and pronounced that even a plain reading of-this 
would indicate that it has got two distinct aspects 
one being pristinely objective and the othér being 


entirely subjective. The objective and the factual: 


aspectis that the Legislature, where it isa unicam- 
eral one, must not be in session, and where it is a 


bicameral one, both the Houses of the legislature . - 


hould not be in session. If the legislature is in 
session, the power of the Governor to issue Ordi- 
nances is negatived. The other aspect which is 


purely subjective is with regard to the existenceof  , 


circumstances which necessitate the immediacy of 
the promulgation of the Ordinance. Clause (2) of 
this Article declares that the Ordinance shall have 
the same force and efféct as an act of the legisla- 
ture of thestate assented to by the Governor. Thus 
it is no less an Act of Legislature than an enact- 
ment by the Legislature. What thus may be the 


scope of judicial review of such legislative action, - 


when it is not in dispute that when the Ordinance 
was promulgated, the Legislature of the State” 
which is a unicameral ‘one was not in session and 
` thus this factual requirement existed. A long time 
of unbroken precedent that the satisfaction of the 
Governor-General. or the Government with 
regard to the immediacy in the Ordinance making 
power under the Government of India Acts 1915 
and 1935 in the pre-Constitution era is available 
saying that the satisfaction was not justiciable (see 
the judgments of the Privy Council in Bhagar 
Singh v. Emperor, AUR. 1951 P.C. 111: 34L.W. 53, 
Emperor v. Benoarilal Sharma, (1945)1 M.L:J. 76: 
1945 F.C.R. 161: 1945 F.L.J. 1: 1945 M.W.N. 41(2): 
(1945) M.W.N. (Crl.) 1: 58 L.W. 64: AIR. 1945 
P.C. 48 and in Emperor v. Sibnath Banerjee, (1945)2 
M.L.J. 325: 1945.M.W.N. 546: 1945 M.W.N. (CrL.) 
94; 221 I.C. 243: 1945 F.C.R. 195: 1945 F.L.J. 222: 
72 LA. 241: ALR. 1945 P.C. 156 and Lakhi Nar- 
ayan Das v. Province of Bihar, A.I.R. 1950 S.C. 59, 
it is said: 
“It is admitted that the Bihar Legislature was 
not insession when this Ordinance was passed 
it was urged, however, in the court below, and 
the argument was repeated before us, thàt no 
circumstance existed as is contemplated by 
Sec.88(1) which could justify the Governor in 
promulgating this Ordinance. This obviously 
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is a matter which is not within the competence 
of Courts to investigate. The language of the 
section shows clearly that it is the Governor 
and the Governor alone who has got to satisfy 

- himself as to the existence of circumstances 
necessitating the promulgation ‘of an Ordi- 
nance. The existence of such necessity is not a 
justiciable matter which the Courts could be 
called upon to determine by applying an objec- 
tive test.....On promulgating an Ordinance the 
Governor-General is not bound as a matter of 
law to expound reasons therefor nor is he 
bound to prove affirmatively in a Court of law 
that a State of emergency did actually exist. 
The language of Sec.88 postulates only one 
condition, namely, the satisfaction of ‘the 
Governor as to the existence of justifying circum- 
stances and the Preamble to the Ordinance 
expresses inclear terms that this condition has 
. been fulfilled. The first contention of the 

appellants must therefore be rejected." 

15. Craies on Statute Law, Seventh Edition, 1971, 

has stated as under: 

- “When a particular form of legislative enact- 
ment, which has received authoritative inter- 
pretation, whether by judicial decision or by a 

long course of practice, is adopted in the fram- 
ing of later statute, it is a sound rule of con- 
struction to hold that the words so adopted 
were intended by the Legislature to bear the 
meaning which had been so put upon them." 

16. In the light of the above, when we recall the 

debate in the Constituent Assembly (See Con- 

stituent Assembly Debates, Vol.8. page 214), we 
have to presume that the Constituent Assembly 
was fully aware of the same and intended to retain 
thesame legal results by employing virtually iden- 


tical phraseology in Arts. 123 and 213 of the- 


Constitution (Art.123 is the President's power). 
When the Parliament is not in session,to promul- 
gate an Ordinance, in the above debáte 


Dr.Ambedkar repelled the criticism against the’ 


retention of the Ordinance making power in the 
Constitution and pointed out that the legislative 
power conferred on the President and the Gover- 
nor was nota parallel power of legislation, but One 
exercisable only when both the houses of the 
Legislature were not in session. So in the post- 
Constitution era, when the Court examined such 
contentions, it always accepted thé necessity of 
immediate action for promulgating an Ordinance 


Hi 


i 
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beinga matter purely thesubjective satisfaction of 
the Governor. This view expressed by the 
Supreme Court in State of Punjab v. Sat Pal Singh, 
A.LR. 1969 S.C. 903, Rustom Cawasjee Cooper v. 
Union of India, (1970)1 S.CJ. 564: A.LR. 1970 S.C. 
564; S.K.G.Sugar Private Ltd. v. State of Bihar, 


A.LR. 1974 S.C. 1533: (1974)4 S.C.C. 827: 1974 


Tax.L.R. 2245 and in R.K.Garg v. Union of India, 
ALR. 1981 S.C. 2138, holds the field although 


there are some observations in the judgment of 


* the Supreme Court in A.K Roy v. Union of India, 
ALR. 1982 S.C. 710: 1982 Crl.L.J; 340: (1982)1 
S. C.C. 272: (1982)2 S.C.J. 68, wherein it has been 
observed at one place, 

m It is arguable that the 44th Constitution 
Amendment Act leaves no doubt that judicial 
review is not totally excluded in regard to the 
question relating to the President's satisfac- 
tion." 

and again, 
“That is why we do not feel called upon to 
examine the correctness of the submission made 
by the learned Attorney General that in the 
very nature of things, the satisfaction' of the 
President which is the basis on which he prom- 
ulgates an Ordinance is founded upon materi- 
als which may not be available to others and 
which may not be disclosed without detriment 


to public interest and that the circumstances - 


justifyingtheissuance ofthe Ordinanceas well 

as the necessity to issue it lie solely within the 

President's judgment and are, therefore, not 
'justiciable." - 

17. We say so with respect for, i inalater judgment 

of the Constitution Bench of the Supreme Court 


' jn the case of T: Venkata Reddy v. State of Andhra - 


Pradesh, A.LR. 1985 S.C. 724, the judgment in the 


case of A.K Roy v. Union of India, AIR. 1982 S.C. - 


710: 1982 CrL.L.J. 340: (1982)1 S.C.C. 272: (1982)2 
S.C.J. 68, has been taken into consideration and 
- yet, the law stated in the same terms as in the case 
of R.K.Garg v. Union of India, ALR. 1981 S.C. 
2138, has been reiterated in these words: 
“The above view has been approved by another 
Constitution Bench of this Court in.A.K Roy v. 
Union of India, A.LR. 1982 S.C. 710: 1982 
CrL L.J. 340: (1982)1 S.C.C. 272: (1982)2 S.C.J. 
68. Both these decisions have firmly estab- 
lished that an ordinance isa ‘law’ and should be 
approached on that basis. The language of 
Clause (2)c of Art.213 of the EpRSUtUHOR leaves 
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` noroom for doubt. An ordinance promul gated 


under either of these two articles has the same 
force and effect as an Act of Parliament or an 
Actof the State Legislature, as the case may be. 
When once the above conclusion is reached 
the next question which arises for considera- 
ticn is whether it is permissible to strike down 
an Ordinance on the ground of non-applica- 
tion of mind or mala fides or that the prevailing 
circumstances did not warrant the issue of the 
Ordinance in other words, the question is 


-~ whether the validity of an Ordinance can be 


tested on grounds similar to those on which an 
executive or judicial action is tested. The legis- 
lative action under our Constitution is subject 
only to the limitations prescribed by the Con- 
stitution and no other to. Any law made by the 
Legislature, which it is not competent to pass, 
which is violative ofthe provisions in Part IITof 
the Constitution or any other constitutional 
provision is ineffective. It is a settled rule of 
constitutional law that the question whether a 
statute is constitutional or not is always a question 
of power of the Legislature concerned, 
dependentupon.the subject-matter ofthe stat- 
ute the manner in which itis accomplished and 
the mode of enacting it. While the courts can 
declare a statute “unconstitutional when it 
transgresses constitutional limits, they are pre- 
cluded from inquiring into the propriety ofthe 
exercise of the legislative power. It has to be ` 
assumed that the legislative discretion is prop- 
erly exercised. The motives of the Legislature 
in passing a statute is beyond the scrutiny of 
courts. Nor can the Courts examine whether 
the legislature had applied its mind to the 
provisions of a'statute before passing it. The 


` propriety, expediency and necessity of a legis- 


lative Act are for the determination of the 
legislative authority and are not for determi- 
nation by the courts. An Ordinance passed 
either under Art.123 or under Art.213 of the 
Constitution stands on the same footing. When 
the Constitution says that the Ordinance making 
power is legislative power and an Ordinance 
shall have the same force as an Act, an Ordi- 
nance should be clothed with all the attributes 
of an Act of legislature carrying with it all its 
incidents, immunities and limitations under 
the Constitution. In cannot be treated as an 
executive action or administrative decision." 
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In this judgment, the Supreme Court has said in 
no uncertain words that the true legel position 
about the justiciability of these issues in relation 
toanordinance has been expressed in K Nagaraj v. 
State of A.P., (1985)1 Scale. 31 at 50, in these 
words: 
“It is impossible to accept the submission that 
the Ordinance can be invalidated on the ground 
ofnon application of mind. The power to issue 
an Ordinance is not an executive power but is 
the power of the executive to legislate. The 
power of the Governor to promulgate an 
Ordinance is contained in Art.213 which 
occurs in Chapter IV of Part. VI of the Consti- 
tution. The heading of that Chapter is “Legis- 
lative Power of the Governor'. This power is 
plenary within its field like the pcwer of the 
State Legislature to pass laws and there are no 
limitations upon the power except those to 
which the legislative power of the State Legis- 
lature is subject. Therefore, though an. Ordi- 
nance can be invalidated for contravention of 
the constitutional limitations which exist upon 
the power of the State legislature to pass laws 
it cannot be declared invalid for the reason of 
non-application of mind, any more than any 
other law can be. An Executive Ac: is liable to 
bestruck down on the ground of non-applica- 
tion of mind. Not the act of a Legislature." 
18. AFull Benchofthe Patna High Court has gone 
into this aspect in thecase ofLalit Narayan Mishra 
v. State, A.LR. 1987 Patna 53. As in some judg- 
ments of the Supreme Court, so in the Patna Full 
Bench judgment also, a reference has been made 
to the judgment of a Constitution Bench of the 
Supreme Court comprising seven Judpes in the 
case of Samsher Singh v. State of Punjab, A.LR. 
19748.C. 2192: 1974 Lab.I.C: 1280. It can never be 
indoubt that in promulgating an Ordinance under 
Art.213 of the Constitution of India, the Gover- 
nor or under Art.123 of the Constitution of India, 
the President, acts on the aid and advice of the 
Council of Ministers for exercising the legislative 
power of the Executive, that is to say. the Gover- 
nor or the President as the case may be. They will, 
for all purposes, have the legislative power of the 
Constitutional Government. In Samsher Singh v. 
State of Punjab, A.T.R. 1974 S.C. 2192: 1974 Lab.I.C. 
1280, the Supreme Court has observed: ` 
“For the foregoing reasons we hold that the 
President as well as the Governor acts on the 


` 
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aid and advice of the Council of Ministers in 

executive action and is not required by the 

Constitution to act personally without the aid 

and advice of the Council of Ministers or against 

theaid and advice of the Council of Ministers.” 
and proceeded further to hold that what advice is 
rendered to the President or the Governor by the 
Council of Ministers is beyond the judicial review 
except for limited purposes. In the case of RK Garg 
v. Union of India, ALR. 1981 S.C. 2138, this has 
beenclearly stated that even in the legislative field 
the Governor equally, if not doubly is bound by the 
aid and advice of the Council of Ministers. The 
Patna Full Bench has reiterated the said view, We 
do not propose io repeat the exercise. We hold 
accordingly that the subjective satisfaction of the 
Governor, who acted with theaid and advice of the 
Council of Ministers in promulgating the Ordi- 
nance is beyond the judicial review, and the valid- 
ity of the Ordinance cannot be examined on the 
grounds of bona fides or mala fides of the advice of 
the Council of Ministers or the satisfaction of the 
Governor. But the Court, however, may examine 
whether in purporting to promulgate an Ordi- 
nance, the Executive has in sum and substance 
gone beyond itscompetence meaning the compe- 
tence of the legislature and/or violated any provi- 
sion in Part If] of the Constitution (Fundamental 
Rights) or any other provision of the Constitu- 
tion. Since we are aware that in the case of 4.K.Roy 
v. Union of India, ALR. 1982 S.C. 710: 1982 Cri. LJ. 
340: (1982)1 S.C.C. 272: (1982)2 S.CJ. 68, the 
Supreme Court as well as in the case of Lalit 
Narayan Mishra v. State, A.I. R. 1987 Patna 53, the 
Full Bench of the Patna High Court, despite find- 
ing that the exercise of legislative power of prom- 
ulgation ofan Ordinance by the Governor cannot 
be impeached on the grounds of mala fide, exam- 
ined whether there was any substance in the alle- 
gation of malice and found on facts in favour ofthe 


validity of the law, we, for the said reason, heard 


learned counsel for the parties in detail on such 
allegations as well. Those, however, are no longer 
relevant for, if the Amendment Act is valid, the 
invalidity of the Ordinance will be of no conse- 
quence. 

19. The judgment of thé Supreme Court in the 
case of D.C. Wadhwa v. State of Bihar, AIR. 1987 
S.C. 579, proceeded on the footing that there was 
an abuse of the constitutional authority in repeat- 
edly promulgating Ordinances and such a 
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strategem would be repugnant to the constitutional 
Scheme, as it would enable the Executive to trans- 
gress its constitutional limitation in the matter of 
law making in an emergent situation and to cov- 
ertly and indirectly arrogate to itself the law making 
function of the Legislature. 7 
20. Beyond the above statement of law by the 
Supreme Court that the Legislature cannot vio- 
late the constitutional prohibition and transgress 
its legislative power, in a situation as one in 
D.C. Wadhwa v. State of Bihar, A.I.R. 1987 S.C. 579, 
the Supreme Court has said more than once as in 
thecaseofK G. Gajapati Narayanan Deo v. State of 
Orissa, ALR. 1953 S.C. 375: 1953 $.C.J. 592: 1954 
S.C.R. 1. 
“It is the substance of the Act that is material 
and not merely the form or outward appear- 
ance, and if the subject matter in substance is 
something which is beyond the powers of that 
Legislature to legislate upon, the form in which 
the law is clothed would not save it from con- 
demnation. The Legislature cannotviolate the 
constitutional prohibitions by employing an 
indirect method." 


and in the case of P.Vajravelu Mudaliar v. Special ` 


Deputy Collector, Madras, (1964)2 M.L.J. (S.C.) 
173: (1969)2 An.W.R. (S.C.) 173: (1969)2 S.CLJ. 
703: ALR. 1965 S.C. 1017, that when it is said that 
Legislation is a colourable one, what is means is. 
thatthe Legislature has transgressed its legislative 
power in a covert or indirect manner. 

21. It is indeed necesary in construing a statute to 
see the consequences and then to test the legisla- 
tive intent. It is the consequence for which a law is 
designed to achieve some object or to remove or 
arrest a mischief. The motive behind the legisla- 
tion has to be distinguished from the legislative 
intent. The former will fall in the category of bona 
fides, or malice in law or malice in fact generally 
called mala fides, the latter will be in thé realm of 
operation - post enactment. This post enactment 
operation or effect may show that the Act in 
substance is something which is beyond the pow- 
€rs of the legislature to legislate upon and that the 
legislature has transgressed its power by adopting 
a device in a covért or indirect manner to achieve 
something other than the subject of legislation. 
22. To support the above view, we have the 
authorities of the Supreme Court in the case of 


KG.Gajapati Narayanan Deo v. State of Orissa, 


A.LR. 1953 S.C. 375: 1953 $.CJ. 592: 1954 S.C.R. 
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1, and P. Vajravelu Mudaliar v. Special Deputy 


` Collector, Madras, (1964)2 M.L. (S.C.) 173: (1969)2 


An.W.R. (S.C.) 173: (1969)2 S.CJ. 703: ALR. 
1965 S.C. 1017.. 

23.Item32ofList Ilofthe Seventh Schedule of the 
Constitution gives to the State Legislature power 
to make laws with respect to incorporation, regu- 
tation and winding up of corporations other than 
those specified in List I, and universities, unincor- " 
porated trading, literary, scientific, religious and 
other societies and associations, co-operative 
societies. Item 43 of List I of the Seventh Schedule 
of the Constitution gives to the Union the power 
to make laws with respect to incorporation, regu- 
lation and winding up of trading corporations, ` 
including banking, insurance and financial corpo- 
rations but not including co-operative societies. 
2A. Art.19(1)(c) gives to all citizens the right to 
form associations or unions. Clause (4) of Art.19 
of the Constitution, however, states that nothing 
in this clause shall affect the operation of any 
existing law in so far as it imposes or prevents the 
State from making any law imposing in the inter- 
ests of the sovereignty and integrity of India or 
public order or morality, reasonable restrictions 
on the exercise of the right conferred by the said 
clause. The right to form associations or unions is 
thus made subject to the laws that the Union or the 
State Legislatures make within the limits of their 
powers and in respect of co-operative societies, 
subject to the laws made by the State Legislature 
as to incorporation, formation or regulation of 
the society or the winding up thereof. ~ 

25. The Supreme Court has indicated how to 
interpret the nature and contents of the funda- . 
mental rights in Dwarkadas Shrinivas of Bombay v. 
Sholapur Spinning and Weaving Ltd, (1954)1 M.L.J. 
355: 1954 S.C.J. 175: 1954 S.C.R. 674: ALR. 1954 
S.C. 119, and Sakal Papers (P) Ltd. v. Union of 


: India, A..R. 1972 S.C. 305 and in L.N.Mishra 


Institute of E.D. and Social Change v. State of Bihar, 

A.LR. 1988 S.C. 1136, the Suprenie Court has 

Observed, 
“In these two decisions, it has been laid down 
that while considering thenature and content 
of the fundamental rights, the Court must not 
be too astute to interpret the language‘of the 
Constitution in so literal a sense as to whittle ` 
them down, but must interpret the same in a 
manner which would enable. the citizens to 
enjoy the right guararíteed by it in the fullest 


276 


measure subject of course, to permissible 
restrictions. Further, in construing the Consti- 
tution it is the substance and the practical 
result of the act of the State that should be con- 
sidered rather than its purely legal aspects and 
that the correct approach in such cases should 
be to enquire as to what in substance is the loss 
or injury caused to the citizens and not merely 


what manner and method has been adopted by 


the State in placing the restriction." 
Having so said as to what the Supreme Court has 
held in Dwarkadas Shrinivas of Bombay v. Sho- 
lapur Spinning and Weaving Ltd., (1954)1 M.L.J. 
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355: 1954 S.C.J. 175: 1954 S.C.R. 674: A.LR. 1954 ` 


S.C. 119, in this judgment, it is added. 
"The above principles, as laid down in those 
two decisions, are well settled and no excep- 
tion can be taken to them. It is true that the 
provisions of the Constitution, particularly the 
provisions relating to the fundamental rights, 
should not be construed in a pedantic manner, 
but should be construed in a manner, that 
would enable the citizens to enjoy the rights in 
the fullest measure. But, that does not surely 
mean and it was not the intention of this Court 
to lay down that in construing the provisions 
relating to fundamental rights it should be 
stretched to the extent ofcovering even certain 
extent of extraneous matters which would be 
far from the the ambit and scope of the funda- 
mental rights. Art.19(1)(c) confers a right on 
the citizens to form association." - : 
26. In Damayanthi Naranga v. Union of India, 
AIR. 1971 S.C. 966: (1971)3 S.C.R. 840, a law 
enacted under Entry 63, List I of the Seventh 
Schedule was challenged as violative of the funda- 
mental right under Art.19(1)(c) of the Constitu- 
tion. The Act declared the institution known as 
Hindi Sahitya Sammelan as an institution of 
national importance and constituted a statutory 
Sammelan as a body corporate by the nameof the 
Hindi Sahitya Sammelan. The Sammelan was to 
consist of the first members of the Society and all 
persons who might become thereafter in accor- 
dancewith the rules made in that behalf bythe first 
Governing Body to be constituted by the Central 
Government by notification. It also provided for 
vesting in the Sammelan of all property movable 
or immovable or of belonging to the society. Holding 
that if this law infringed the fundamental right of 


4 


the citizens who constituted the society, the Supreme ' 
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Court observed as follows: 
“It was arged that the right guaranteed by 
Art.19(1)(c) is only to forman association and, 
consequently, any regulation of the affairs of 
the Association, after it has been formed, will 
not amount to a breach of that right. It is true 
thatit has been held by this Court that, after an 
Association has been formed and the right 
under Art.19(1)(c) has been exercised by the 
members forming it, they have no right to 
claim that its activities must also be permitted 
. to be carried on in the manner they desire. 
Those cases are, however inapplicable to the 
present case. The Act does not merely regulate 
theadministration ofthe affairs of the Society, 
what it does is to alter the composition of the 
Society itself aswe have indicated above. The 
result of this change in composition is that the 
members, who voluntarily formed the Asso- 
ciation, are now compelled to act in that Asso- 
ciation with other members who have been 
imposed as members by the Act and in whose 
admission to membership thev had no say. 
Such alteration in the composition of the 
Association itself clearly interfers with the right 
to continue to function as members of the 
Association which was voluntarily formed by 
the original founders. The right to form an 
association, in our opinion, necessarily 
implies that the persons forming the Associa- 
tion have also the right to continue to be 
associated with only those whom they volun- 
tarily admit in the Association. Any law, by 


which members are introduced in the volun- . 


tary Association without any option being given 
to the members to keep them out, or any law 
which takes away the membership of those 
who have voluntarily joined-it, will be a law 
violating the right to form an association. If we 
were to accept the submission that the right 
guaranteed by Art.19(1)(c) is confined to the 
initialstageof formingan Association with the 
membership either chosen by the founders or 
regulated by rules made by the Association 
itself, the right would be meaningless because, 
as soon as an Association is formed, a law may 
be passed interfering with its composition, so 
that the Association formed may not beable to 
function at all. The right can be effective only 
if it is held to include within it the right to 
continue the Association with its composition 
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as voluntarily agreed kw by the persons form- 
ing the Association... 
There are two other cases s referred to in this judg- 
ment by the Supreme Court, (1) the case of 
O.K Ghosh v. E.X.Joseph, A.I.R. 1963 S.C. 812: 
(1962)2 Lab. L.J. 615: (1963)3 S.C.R. 789, and (2) 
the Gase of State of Madras v. V.G.Row, A.LR. 
1952 S.C. 196: (1952)2 M.L.J. 135: 1952 S.C. R. 
597: 1952 S.C.J. 253. In O.K.Ghosh v. E.X. Joseph, 
AIR. 1963 S.C. 812: (1962)2 Lab.L J. 615: (1963)3 
S.C.R. 789, the rule which said:that no Govern- 
ment servant would join or continue to be a member 
. of the Service Association of the Government 
servants, which had not within. a.period of six 
months from its formation, obtained the recogni- 
tion of the Government under the rules prescribed 
in that behalf or recognition in respect of which 
had been refused or withdrawn by the Govern- 
ment under the said rules was declared ultra vires 
for the above reason that the Government ser- 
vants were entitled to form associations or unions 
and that the rule imposed a restriction on this 


~~ right. In Damayanthi Naranga v. Union of India, 


AIR 1971 S.C. 966: (1971)3 S.CR. 840 the Supreme 
Court thus said, 
“That case, thus, supports our view that the 
right to form an Association includes the right 
tó its continuance and any law altering the 
composition of the Association compulsorily 
will be a breach of the right to form the Asso- 
ciation.” ^ : 
27. Damayanthi Naranga v. Unión of India, A.I.R. 
1971 S.C. 966: (1971)3 S.C.R. 840, however, has 
been distinguished by the Supreme Court in 
L.N.Mishra Institute of E.D. and Social Change v. 
State of Bihar, A.LR. 1988 S.C. 1136, saying that 
the decisionin the Damayanthi Naranga v. Union 
of India, A.I.R. 1971 S.C. 966: (1971)3 S.C.R. 840, 
has no manner of application to the facts of the 
present case. In that case, the composition of the 
Society was interfered with by introdücing new 
members which was construed by the Court as 
interference with the fundamental right of the 
Society to form association and continue the same. 


In the instant case, the composition of the society - 


had notbeen touched atall. All that has been done 
is to nationalise the Institute of the Society by the 
acquisition of the assets and properties relating to 
the Institute. The Society may constitute its gov- 

: ar ue: : e . 
erning body in accordance with its rules without 
any interference by the Government.” 
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28. All India Bank Employees’ Association v. 
National Industrial Tribunal, A.I.R. 1962 S.C. 171: 


 (1961)2 Lab.L.J. 285: (1962)32 Com.Case 414, is 


another case decided by the Supreme Court in ` 
which it is: said that the right guaranteed by 
Art.19(1)(c) of the Constitution does not carry 
with ita concomitant right that unions formed for 
protecting the interests of labour shall achieve 
their object that any interference to such achieve- 
ment by any law would be constitutional unless it 
could be justified under Art.19(4) as being in the 
interests of public order or morality and that the 
right under Art.19(1)(c) extends only to the for- 
mation of an association or union and in so far as 
the activities of the association or union are con- 
cerned or as regards the steps which the union 
mighttake to achieve its object, they aresubject to 
such laws as may be framed and such laws cannot 
be tested under Art.19(4). But then this has to be 
understood that thestatement oflaw in Damayan- 
thi Naranga y. Union of India, A.LR. 1971 S.C. 966: 

(1971 3. S.C. R. 840, that right to form an associa- 
tion will include within it the right to continue the 
association. As held in L.N. Mishra Institute of E.D. 


, and Social Change v. State of Bihar, ALR. 1988 


S.C 1136 Art.19(1)(c) does not extend to or embrace 
withinittheobjects or purposesor the activities of 
an association. In other words, it does not carry 
with it a further guarantee that the objects or 
purposes or activities of an association so formed 
shall not be interfered with by law except on 
grounds as mentioned in Art.19(1) namely, sover- 
eignty and integrity of India or public order or 
morality. Thus the competence of the State Legis- 
lature has to be tested on the anvil of the right 
under Art.19(1)(c) that those who form the asso- 
ciation have the right to continue the association 
and that in any interference in their right to con- 
tinue the association will be an infringement of 
the right under Art.19(1)(c) and thus beyond the 
legislative competence unless protected under 
Art.19(4) of the Constitution. 
29. There is, however, some observation in the 
Constitution Bench judgment of the Supreme 
Court in Daman Singh v. State of Punjab, ALR. 
1985 S.C. 973, with respect to a legislation provid- 
ing for compulsory amalgamation of co-operative 
societies. The Supreme Court, however, noticed 
that Art.31-A(1)(c) of the Constitution protected 
such a law and also observed. 

“Once a person becomes a member of a 


ES 


Pal 


278 


co-operative society, he loses his individuality 
quo the society and he has no independent 
rights except those given to him by the statute 
and the by-laws. He must act and speak through 
the society or rather, the society alone can act 
and speak for him quo rights or duties of the 
society as a body. So if the statute which 
authorises compulsory amalgamation of 
co-operative societies provides for notice to 
the societies concerned, the requirement of 
natural justice is fully satisfied. The notice to 
` the society will be deemed as notice to all its 
members.” l i 
30. The above observation was made by the 
Supreme Court in regard to theargument that the. 
law giving power to amalgamate without notice to 
~the individual members of the -concerned 
co-operative societies yog. the principles: of 
natural justice. 
31. Before, however, we advert to the facts of 
instant case’and refer to the case of Smt.Indira 
Gandhi v. Raj Narain, A.LR. 1975 S.C. 2292: (1976)2 
S.C.R. 347, which is a store house of many infor- 


mations that the Courts may like to bear in mind > 


in cases where legislative power qua right of citi- 
zens is required to be examined, we may refer to 
the case of Ameerunnissav. Mahboob Begum, 1953 
S.CJ. 61: 1953 S.L.R. 404: ALR. 1953 S.C. 91. In 
that case, an Act known as Walliudowla Succes- 
sion Act, 1950 was challenged as a law void under 
Art.13(2) of the Constitution to the extent that it 
affected: the rights of the respondents, who peti- 
tioned before the High Court under Art.226 of the 
Constitution. The object of the impugned Actwas 
to put an end to the disputes that existed at the 
time regarding the succession to the ‘Matrooka’ or 
personal estate of Nawab Walliuddowla, a wealthy 
noble man anda high dignitary of Hyderabad: The 
Actitself dismissed the claims ofsuccession to the 
said property put forward by two of tne alleged 
wives of the late Nawab named Mahboob Begum 
ànd Kadiran Begum and their children. The 
Supreme Court observed, 
"It is well settled that a Legislature which has 
to deal with diverse problems arising out of an 
infinite variety of human relations must, of 
necessity, have the power of making special 
laws to attain particular.objects; and for that 
purpose it must have large powers of selection 
or classification of persons and things upon 


which .such laws are to operate. Mere 
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differentiation or inequality oftreatment does 
not ‘per se’ amount to discrimination within 
the inhibition of the equal protection clause. 
To attract the operation of the clause, it is nec- 
‘essary to show that the selection or differentia- 
. tion is unreasonable or arbitrary; that it does 
not rest on any rational basis having ae to 
the object which thé Legislature has in vió... The 
British Parliament enjoys legislative inso: 
tence and there are no constitutional limita- 
tions upon its authority or power. There were 
indeed a few statutes passed by the Provincial 
Legislature in India during British days which 
regulated succession to the estate of certain 
princely families. The Bijni Succession Act (II 
of 1911) passed by the Assam Legislature isan 
enactment of this type and it did shut out the 
rights of certain persons who claimed the Bijni 
estate under the Law of Inheritance. But at 
that time the Governor-General of India had 
express authority under the provisions of the 
Government of India Act, 1915, to authorize 
the Provincial Legislatures to make laws 
regarding subjects of a private nature. Quite 
apart from this, no question of infraction ofthe 
equal protection rule could arise in pre-Con- 
stitution days. Weare not unmindful ofthe fact 
that the presumption is in favour of the consti- 
tutionality of an enactment but when on the 
fact of it a piece of legislation is palpably 
unreasonable and discriminatory and the 
selection ‘orclassification made by it cannot be 
justified on any conceivable or rational ground, 
the court has got to invalidate the enactment 
onthe ground ofits violating the equal protec- 
tion clause.” 
This judgment thus is anauthority thata lawwhich 
will affect the private right will be ultra vires. Art 
14 of the Constitution and thus invalid under 


Art.13(2) thereof. Coming to the case of Smit.Indira | 


Gandhi v. Raj Narain, ALR. 1975 S.C. 2292: (1976)2 
S.C.R. 347, one of the contentions before the 
Supreme Court was that judicial review is an 
- essential feature on basic structure. It is the doc- 
trineofseparation of power that, justas legislative 
and executive functions, judicial review is the basic 
or essential function assigned to the courts/tribu- 
nals or other form ofjudicial mechanism. Ray, C.J. 
in his separate judgment has noted the informa- 
tion in regard to election disputes in these words: 
“In England formerly Parliament used to hear 


" 


H) 
: election disputes. In 1870 Parliament found.. . 


i 


_ Thirubhuvanam Silk Handloom Weavers’ Co-op. Prodn. and Sales Society Ltd. v. State of 
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that because of political factions it would be 
better to leave the task of deciding contro- 
verted elections.to Judges. Parliament dele- 
gated its power of deciding controverted elec, 


tiongto Courts. Under the English Law the 
s hear and make a report to Parliament. 
In: 


; erica each House shall-be the Judge of ` 
the elections, returns and qualifications of its, . 


own Members. That is Art.1, Sec.5 of the. 
American Constitution. In Australia any ques- 
tion of a disputed election to either House, 


_shall be determined by the House in which the 


question arises. Under the German Federal | 


Republic Constitution the legislature decides 


whether a person has lost his seat. Against the ` 
decision ofthe Bundestagan.appealshalllieto . 


the Federal Constitutional Court. 


The view of Story on the American Constitu- , 


tion is that the power to judge elections, 


returns and qualifications of the members of. . 


h House composing the legislature is to be 


- Yódged the legislature. Story stays that no other 


4 


body can be so perpetually watchful to guard 


its own rights and privileges from infringe- . 


ment (See Story page 585) 
In Corpus Juris, Vol.16 (1956), it is said that. 
the judiciary cannot exercise powers which are 


to be found in the other.two departments of ; 


Government which are normally legislative 
powers or which are generally executive in 
their nature. All matters relating to or affect- 
ing elections are political questions, and as 
such, are not questions for-the judiciary. All 
matters relating to or affecting elections are in 
the absence of controlling constitutional or 
statutory provisions to the contrary, political 
questions and, as such, are, not questions for 
the judiciary. So, subject to express constitutional 
restrictions, all matters relating to the holding 


‘of elections and determining their results, 


including contests are political questions 
(pp.691, 692, 710). l ay Ui 
In Corpus Juris, Vol.29 (1965), it is stated that 


under constitutional provision conferring on ~ 
` the legislature the power to determine by law, 


before what authority, and in what manner the 
trial of contested elections shall be conducted, 
the legislature is given broad power. A 
constitutional provision authorising the legis- 
lature to provide for the mode of contesting 
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' elections in all cases not otherwise specifically 


provided for in the Constitution itself conférs 


-."- on,the legislature adequate authority to pro- 


vide for all election contests and to determine 
where and by what means election contests 
shall be conducted. The right to contest an 


. electionis not a common law right. Elections 


belong to.the political branch of the Govern- 
ment and, in the absence of the special 
constitutional or statutory provisions are 
beyond the control of the judicial power. 
Secs.245, 246). A contested election case is a 
proceeding in which the public is interested, 
since it is for the public good. An election 
contest is not, merely a proceeding for the 
adjudication and settlement of the private rights 
of rival claimants to an office. It is the public , 
interest, not the parties’ claims, which is the 
paramount legislative concern. [Sec.247] 

In America disputed elections are decided by 


' the Legislature. In Taylorv. Beckham, 44 L.Ed. 


547, the American Supreme, Court held that a 
determination of an election contest for the 
office of the Governor is a political question ` 
andis not justiciable. In Truman H.Newberry v. 

United States of America, 65 L.Ed. 913, the 
American Supreme Court held that the man- 
ner cf elections can be controlled. In David 
S.Barry.v. United States.óf America, Ex. Rel., 
Tomas W.Cunningham, 73 L.Ed. 867, the deci- 
sion of the American Supreme Court in Char- 
les W Baker v. Joe C.Carr, 7 L.Ed. 2nd 663, was 
referred to in order to find out as to what 
_aspects ofelection would be justiciableand not 
a political question. In Charles W.Baker v. Joe 
.C.Carr, 7 L.Ed. 2nd 663, the delimitation of 
constituencies was held to be a justiciable 
issue. In Jullian Bond v. James Sloppy Floyd, 17 
L.Ed. 2nd. 235, the exclusion, of an elected 
representative because of his statement 
attacking the Vietnam policy was held to be 
justiciable on the ground that it was not within 
the jurisdiction of the Legislature to find out. 
whether.a member was sincere in regard to his 

mouth. of the legislature. In Adam Clayton 

Powell v. John W.Mc.Cormack, 23 L.Ed. 2nd. 

491, the disqualification by the House of a 

Congressman on the basis of qualification on 
the ground which was not in the Constitution 


. was held to be justiciable. The Federal District 


Court has jurisdiction over. the subject matter 
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of controversies arising under the Constitu- 
tion. The conferment of power on each House 
in America to be a judge of. elections is. an 


exclusive round of power and constitutes the ` 


House to be the sole and ultimate Tribunal. 
The American decisions show that if the House 
claims additional power to disqualify a mem- 
ber on the ground other than those stated in 
the Constitution judicial review against dis- 
qualification would be available. In Jullian Bond 
v. James Sloppy Floyd, 17 L.Ed. 2nd. 235, dis- 
qualification was on an unconstitutional ground 
that his statement on Vietnam policy was a 
matter of free speech and expression. The court 
did not decide an election dispute but as a 
custodian of judicial power judged whether 
the House was acting within its power. - 
Parliament itself can also hear election dis- 
putes. That was the English practice until the 
Grenville Act, 1968 when Parliament conferred 
power on courts. Before 1770, controverted 
elections, were tried by the whole House of 
Commons as party questions. The House found 
that the exercise of its privilege could be sub- 
mitted to a Tribunal constituted by the law to 
secure impartiality in the administration of 
justice according to the laws of the land. In 
1868 the jurisdiction of the House is the trial of 
controverted elections was transferred by stat- 
ute to the courts of law. The present procedure 
is contained in the English Representation of 
the People Act, 1949. The trial is confided to 
judges selected from the judiciary. Provision is 
made in each case for constituting a rata from 
whom these judges areselected. The house has 
no cognizance of these proceedings until their 
determination when the judges certify their 
determination when the judges cerify their 
determination in writing, to the Speaker, which 
is final to all intents and purposes. Trial is not 
a proceeding of the House. The judges are to 
make a report in any case where charge has 
been madein the petition ofcorruptand illegal 
practice. Provision is also made for the trial of 


a special case. All certificates and reports of - 


the election court are entered in the Journals 
of the House. Under Sec.124(5) of the English 
Representation of the People Act, 1949, it is 
the duty of the House to make orders for car- 
rying the determination of the judges into exe- 
cution.” f 
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32. Khanna, J. and others who constituted the 
majority of the Bench of the Supreme Court, have 
given to us clear reason as to the role that a 
legislature may play with respect to matters which 


should be left for adjudication by the Courts. - 


Before, however, we refer to their views in this 
regard, we may take notice of the issue.thg the 
Supreme Court was considering. 

33. The election of Shrimathi Indira Gandhi, 
incidentally was the Prime Minister of the conf) 
was challenged before the Allahabad High Court. 
The Court accepted the case of the petitioner and 
held that theelection was vitiated for the reason of 
certain corrupt practices and other violations of 
the rules of law. The Parliament in the exercise of 
its.constitutional power passed the Constitution 
(Thirty-Ninth Amendment) Act, 1975. By the 
Amendment, Art.71 of the Constitution was sub- 
stituted by a new Article and that Article provided 
by Clause (1) that subject to the provisions of the 
Constitution, Parliament may, by law, regulate 
any matter relating toor connected with the deci- 
sion ofa Presidentor Vice President including the 


vided that all doubts and disputes arising out of or 
in connection with the election of President or 
Vice-President shall be inquired into and decided 
by such authority or body in such manner as may 
be provided, for by or under any law referred to in 
Clause (1), Clause (3) stated that the validity of 
any such law referred to in Clause (1) and the 
decision of any authority or body under such Jaw 
shall not be called in question in any court. By 


Clause 4 of the Amendment, Art.329-A was. 


inserted reading as follows: 
“A special provision as to elections to Parlia- 
' ment in the case of Prime Minister and Speaker: 
(1) subject to the provisions of Chapter II of 
Part V (exceptsub-Clause (e), of Clause (1) of 
Art.102) no clection (a) to either House of 


Parliament of a person who holds the office of ~ — 


thePrime Ministerat the time of such election 
or is 

appointed as Prime Minister after such elec- 
tion: 

(b)tothe Houseofthe people ofa person who 
holds the office of a Speaker of that House at 
the time of such election or who is chosen as 
the Speaker for that House after such election: 
Shall be called in question except before such 


| 


grounds on which such election may be que$-——— 
tioned. By Clause (2) of the Article, it was pro- 


-— 


+ 
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authority (not being any such authority as is 
referred toin Clause (b) of Art.329 or body and 
in such manner as may be provided for by or 
-under any law made by Parliament and any 
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Court shall be disposed of in conformity with 
the provisions of Clause (4). i 
(6) The provisions of this Article shall have 
effect notwithstanding anything contained in 


this Constitution". 
34. The contention before the Court was that 
Clause (4) above damaged some of the basic struc- 
tures of the Constitution. The argument was that 
although the amending body could declare that 
the election of the appellant shall not be deemed 
to be void and the judgment of the High Court to 
bevoidon the basis that no law relating to election 
petition and matters connected therewith would 
apply to the election, yet the amending body could 
not have held the election to be valid as it did not 
ascertain the facts relating to the election and apply 
the relevant law to them (Italics is ours). The sub- 
mission was that by its very nature, an election 
dispute in a democratic system of government 
raises questions which can be decided only by the 
. exercise of judicial power; that by retrospectively 
rendering the forum for investigation into the 
complaints regarding the validity ofthe election of 
theappellant coram non judice, and by the amend- 
ing body judging its validity without ascertaining 
the facts (Italics is ours) and applying the relevant 
law, the Amendmenthas fundamentally damaged 
an essential feature of the democratic structure of 
. the Constitution, namely, free and fair election. 
35. Khanna, J., referred.to the judgment of the 
Judicial Committee in the case of Don John Douglas 
Liyange v. The Queen, 1967 A.C. 259, in which the 
validity of the Criminal Law (Special Provisions) 
Act, 1962 of the Parliament of Ceylon was exam- 
ined and declared ultra vires and void on the ground 
that it involved the usurpation and infringement 
by the Legislature of the judicial powers inconsis- 
tent with the written constitution of Ceylon. The 
Judicial Committee, however, expressly referred 
to the fact that he impugned legislation had not 
been passed by two-third majority in thc manner 
required for the amendment of thc Constitution 
contained in Sec.29(4) of the Constitution and 
Observed: — 
“There was speculation during the argument 
as to what the position would be if Parliament 
sought to procure such a result by first amend- 
ing the Constitütion by a two-thirds majority. 
But such a situation does not arise here. Inso > 
far as any Act:passed' without recourse to 
Sec.29(4) of the Constitution purports to usurp 


such, law may provide for all other matters 
relating to doubts and disputes in relation to 
-suth election including the grounds on which 
such election may be questioned; 
(2) The validity ofany such law as it referred to 
in Clause (1) and the decision of any authority 
or body under such law shall not be called in 
question in any court. 
(3) Where any person is appointed as Pime 
Minister or as the case may be, chosen to the 
office of the Speaker of the House of the 
People, while an election petition referred to 
in Clause (b) of Art.329 in respect of his elec- 
tion to either House of Parliament or, as the 
case may be, to the House of the People is 
pending, such election petition shall abate upon 
such person being appointed as Prime Minis- 
ter or, as the case may be, being chosen to the 
office of the Speaker of the House of the 
People, but such election may be called in 
question under any such lawas is referred to in 
Clause (1). 
(4) No law made by Parliament before com- ` 
mencement of the Constitution (Thirtyninth 
Amendment) Act, 1975, inso far as it relates to 
election petitions and matters connected there- 
with shall apply or shall be deemed ever to have 
applied to or in relation to the election of any 
_ such person as is referred to in Clause (1) to 
either House of Parliament and such election 
shail not be deemed to be void or ever to have 
become void on any ground on which such 
election could be declared to be void, or has, 
before such commencement, been declared to. 
be void under any such law, and notwithstand- 
ing any order made by any court, before such 
commencement, declaring such election to be 
void, such election shall continue to be valid in 
all respects and any such order and any finding 
on which such order is based shall be and shail 
be deemed always to have been void and of no 
effect. 
(5) Anyappealor cross appeatdpatnslanysich 
order ofany courtas is referred to in Clause (4) 
pending immediately before the commience- 
ment of the Constitution of (Thirty Ninth 
Amendment) Act, 1975 before the Supreme 


t 
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‘or infringe the judicial power it is ultra vires.” 
Our Supreme Court, however, expressed no final 
opinion about it but said, 


“The declaration that her election was'to be 
valid in all respects necessarily involved the 
process of going into the grounds on which her 


election had been assailed and holding those . 
grounds to be either factually incorrector tobe _ 


of such a nature as in law did not warrant the 
declaration of her election to be void. Thecase 
of the appellant is that some of the grounds 
mentioned against her were factually incorrect 
and in respect of those grounds the findings of 
the High Court are against the respondent and 
in her favour. In respect of some other grounds, 
except in one or two matters there is not much 
divergence between the appellant and the 
respondent on the question of facts. The point 
of controversy between the parties mainly is 
that, according to the respondent, those facts 
constituted corrupt practice as defined in Sec.123 
of the Representation of People Act, while 
according to the appellant those facts did not 
constitute corrupt practice. In any case, 
according to the appellant, in view of the amend- 
ment made in the Representation of People 
Act by ámending Acts 58 of 1974 and 40 of 
1975, these facts did not constitute corrupt 
practice. The declaration made in part (iii) of 
Clause (4) that the election of the appellant 
was to be valid in all respects was tantamount 
in the very nature of things to the repelling of 
the gróunds advanced by the respondent to 
challenge the election of the appellant. Ques- 
tion therefore arises as to what, if any, was the 


~ law which was applied in repelling the grounds 


advanced by the respondent to challenge the 
election of thc appcllant. So far as the existing 
law relating to clection disputes was concerned, 
part (1) of Clause (4) expressly stated that such 
a law would not apply to the petition filed by 
therespondent tochallenge theelection ofthe 
appellant. This means that the provisions of 
the Representation of the People Act were not 
to applyto the petition filed bythe respondent 
against the appellant. This also means that the 
amending Acts 58 of 1974 and 40 0f 1975 were 
not to apply to the dispute relating is election 
of the appellant. 

The dispute relating to the election of the 
appellant is also not to be governed by law 
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which is to be enacted under Clause (1) of 


. Art.329-A. Such a law would apply only to 


future elections. The result is that so far as the 
dispute relating to the election of the appel- 
Jant is concerned, a legal vacuum came into 
existence. It was open to the constituent 
authority to fill that vacuum by prescribing a 
law which was to govern the disputearising out, 


. Of the petition filed by the respondent to chal- 


lenge the election of the appellant. The con- 
stituent authority; however, did not do so and 
Straightaway proceeded to declare theelection 
ofthe appellant to bevalid. There is nothingin 
Clause (4) to indicate that the constituent 
authorityapplied any law in declaringthe elec- 
tion of the appellant to be valid and ifso, what 
was that law. 


` Tam unable to accede to the — that the 


constituent authority kept in view thé provi- 
sions of the Representation of People Act as , 
amended by Act 58 of 1974 and 40 of 1975 and 


„their impact on the challenge to the election of 


the appellant in declaring the election of the 
appellant to be valid. The difficulty in accept- 
ing this argument is that in part (i) of Clause 
(4) the constituent authority expressly stated 
that the previous law, namely, the Representa- 
tion of People Act as amended in so far as it 
related to election petitions and matters con- 
nected therewith was not to apply so far as the 
challenge to the election of the appellant was 


‘concerned. It is also difficult to agree that the 
“constituent authority took into account some 


other unspecified law or norm in declaring the 
election of the appellant to be valid. As men- 
uioncd earlier, there is nothing in Clause (4) to 
indicate that the constituent authority took 
into account some other law and norm and if 
so, what that law or norm was. The position 


. which thus emerges is that according to Clause 


(4) no law was to apply for adjudicating upon 
the challenge lo the election of the appellant 
and the same was in'terms of part (iii) to be 
valid in all respects. The question with which 
we are concerned is whether the provisions of 
Clause (4) of Art.329-A by which the constitu- 
entauthority in effect prescribed that no elec- 
tion law was to govern the challenge to the 
election of the appellant and that the same in 
any case-was to be valid in all respects is a 
permissible picce of constitutional amendment 
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or whether it is void on the ground ‘that it 
_affects the basic structure of the Constitu- 
‘ tion.” 
36. Khanna, J., referred to various authorities 
including the judgments in the case of His Holiness 
Kesavananda Bharathi v. State of Kerala, ALR. 

. 1973 S.C. 1461: (1973) S.C.R. (Supp.) 1: (1973)4 
$.C.C. 325 and N.P.Ponnuswami v. Returning Offi- - 
cer, Namakkal Constituency and others, 1952 S.C.R. 
218, to staté that democratic set-up was part ofthe 


basic structure of the Constitution Democracy — 


postulates that there should be periodical elec- 
tions, so that people may be ina position either to 
re-elect the old representatives or, if they so choose, 
to change the representatives and elect in their 


place other representatives. Democracy further - 


contemplates that theelections should be freeand 
- fair, so that the voters may be in a position to vote 
for candidates of their choice. Democracy can 
indeed function only upon the faith that elections. 
are free and fair and not rigged and manipulated. 
that they are effective instruments of ascertaining 
popular will both in reality and forni and are not 
mere rituals calculated to generate illusion .of 
deference to mass opinion. Free and fair elections 
require that the candidates and their agents should 
not resort to unfair means or malpractices as may 
impinge upon the process of free and fair elec- 
tions. Even in the absence of unfair means and 
maipractices, sometimes the result of an election 
is materially affected because of the improper 
rejection of ballot papers. Likewise, the result of 
an election may be materially affected on account 
of the improper rejection of a nomination paper. 
' Disputes, therefore, arise with regard to the valid- 
ity of elections. For the resolving of those dis- 
putes, the different democratic countries of the 
world have made provisions prescribing the law 
and the forum for the resolving of those disputes. 
In the judgment of Khanna, J., it is said, 
^ “To give a few examples, we may refer to the 
United Kingdom where a Parliamentary elec- 
-. tion petition is tried by two judges on the rota 
for the trial of parliamentary election petitions 
in accordance with the Representation of the 
People Act, 1949. Sec.5 of Art.1 of the U.S. 
Constitution provides that each House (Sen- 
ateand the House of Representatives) shall be 
the judge of the elections, returns and qualifi- 
cations of its own members, Sec.47 of the 


Australian Constitution provides that until ` ' 


‘ 
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ihe Parliament otherwise provides, any ques- 
tion respecting the qualification of a Senator 
-or of a member of the House of Representa- 
tive, or respecting a vacancy in either House of 
Parliament, and any question of a disputed 
- election to either House, shall be determined ' 
by the House in which the question arises. 
Art.55 of the Japanese Constitution states that 
each House shall judge disputes related to 
qualifications of its members. However, in order 
to deny a seat to any member, it is necessary to 
" pass aresolution by a majority of two-thirds or 
more of the members present Art.46 of the 
- Ireland Constitution provides that the Althing 
itself decides whether its members are legally 
elected and also whether a member is disquali- 
fied. Art.64 of the Norwegian Constitution 
states that the representatives elected shall be. 
furnished with certificates, the validity of which 
shall be submitted to the judgment of Storting. 
Art.59 of the French Constitution provides 
that the Constitutional Council shall rule, in 
the'case of disagreement, on the regularity of 
the election of deputies and senators. Art.41 of 
the German Federal Republic Constitution 
states that the scrutiny of election shall be the 
responsibility of the Bundestag. It shall also 
decide whether a deputy has lost his seat in the 
Bundenstag. Against the décision of the Bun- 
destag an appeal shall lie to the Federal 
Constitutional Court. Details shall be regu- 
lated by a federal law. According to Art.66 of 
the Italian Constitution, each Chamber 
decides as to thevalidity of theadmission of its 
own Members and as to cases subsequently 
arising concerning ineligibility and incompati- 
bility. In Turkey Art.75 provides inter alia that 
it shall be the function of Supreme Election 
-Board to review and pass final judgment on all 
irregularities, complaints and objections 
regarding election matters during and after 
elections. The function and powers of the 
` Supreme Election Board shall be regulated by 
law. Art.53 of the Malaysian Constitution pro- 
' vides that if any question arises whether a 
member of a House of Parliament has become 
disqualified for membership, the decision of 
that House shall be final." 
37. Having thus examined the laws in different 
countries, Khanna, J., said, 
*Not much argument is needed to show that 
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unless there be a machinery for resolving an 
election dispute and for going into the allega- 


tions that elections were not freeand fair being 


vitiated by malpractices, the provision that a 
candidate should not resort to malpractices 
would be in the nature of a mere pious wish 
without any legal sanction. It is further plain 
that if the validity ofthe election of a candidate 
is challenged on some grounds, the said elec- 
tion can be declared to be valid only if we 
provide a forum for going into those grounds 
and prescribe a law for adjudicating upon those 
grounds. If the said forum finds that the grounds 
advanced to challenge the élection are not 
well-founded or are notsufficient to invalidare 


The Madras Law Journal Reports [1992 


determination of such controversies is by Leg- 
islatures or by authorities other than the courts. 
The question with which we are concerned, 
however, is whether it is permissible in a 
democraticset-up that a dispute with regard to 
the validity of a particular election shall not be 
raised before any forum and shall not be gov- 
erned by law and whether such an election can 
be declared, despite the existence of a dispute 
relating to its validity, to be valid by making the 
existing law relating to election disputes not 
applicable to it and also by not applying any 
other election law to such a dispute. The 
answer tosuch a question, for the reason given 
earlier by me, shóuld be in the negative." 


the election in accordance with the prescribed 
law or dismisses the petition to challenge the 
election on some other ground, in such an 


38 Khanna, J., has referred to the case of State of 
Orissa v. Bhupendra Kumar Bose, (1962)2 S.C:R. 
(Supp.) 380, in these words: 


event it can be said that the election of the 
returned candidate is valid. 

Besides other things, election laws lay down a 
code of conduct in election matters and pre- 
scribe, what may be called, rules of electoral 
morality. Election laws also contain a provi- 
sion for resolving disputes and determination 
of controversies which must inevitably arise in 
election matters as they arise in other spheres 
of human activity. The object of such a provi- 
sion is to enforce rules of electoral morality 
and to punish deviance from the prescribed 
code of conduct in election matters. It is mani- 
.fest that but for such a provision, there would 


be no sanction for the above code of conduct. 


and rules of electoral morality. It is also plain 
that nothing would bring the code of conduct 
into greater contempt and make a greater 
mockery of it than the absence ofa provision to 
punish its violation. -The position would 
become all the more glaring that even though 
a provision exists on the statute book for pun- 
ishing violation of the code of conduct in elec- 
tion matters, a particular election is made 
immune and granted exemption from the 
operation of such a provision." 


Khanna, J., also, however, observed, 


“J agree that it is not necessary in a democratic 
set-up that disputes relating to the validity of 
the elections must be settled by courts of law. 
There are many countries like France, Japan 
and the United States of America where con- 
sistently with the democratic set-up the 


“It arose out of elections to the Cuttack 
Municipality held in December, 1957 to March 
1958 as a result of which 27 appellants were 
declared elected as Councillors. The respon- 
dent, who was defeated at the elections, filed a 
writ petition before the High Court challeng- 
ing the elections. The High Court held that the 
electoral rolls had not been prepared in accor- 
dance with the provisions of the Orissa 
Municipalities Act 1950, as the age qualifica- 
tion had been published too late thereby cur- 
tailing the period of claims and objections to 
the preliminary roll to 2 days from 21 days as 
prescribed. The High Court consequently set 
aside the elections. The State took the view 
that the judgment affected not merely the 
Cuttack Municipality but other municipalities ' 
also. Accordingly, the Governor promulgated 


an Ordinance validating the elections to the © 


Cuttack Municipality and validating the elec- 
toral rolls prepared in respect of various 
municipalities. The respondent thereupon filed 


' awrit petition before the High Court contend- 


ing that the ordinance was unconstitutional. 
The High Court struck down the Ordinance. 
One of the grounds which weighed with the 
High Court in striking down the Ordinance - 
was that it contravened Art.14 ofthe Constitu- 
tion. The State and the Councillors came in’ 
appeal to this Court. Tt was held by this Court 
that the Ordinance was valid and that it suc- 
cessfully cured the invalidity of the electoral 
rolis and of elections to the Cuttack 


Thirubhuvanam Silk Handloom Weavers’ Co-op. Prodn. and Sales Society Ltd. v. State of 


m 
Municipality. The Ordinance: was further held 
not to offend Art.14 of the Constitution as its 
object was not only to save thé elections to the 
Cuttack Municipality, but also to other 
municipalities whose validity might be chal- 
lenged on similar grounds. The Ordinance, in 
theopinion ofthe Court, did notsingle out the 
respondent for discriminatory treatment. Gajen- 
dragadkar, J., (as he then was) speaking for the 
Constitution Bench of this Court observed: 
“The Cuttack Municipal elections had been 
set aside by the High Courtand ifthe Governor 
thought that in the public interest, having regard 
to the factors enumerated in the Preamble to 
the Ordinance, it was necessary to validate the 
said elections, it would not necessarily follow 


that the Ordinance suffers from the vice contra- 


vening Art.14." 

“Therefore, if the infirmity in the electoral 
rolls on which the decision of the High Court 
in the earlier writ petition was based, had not 
been applicable to the electoral rolls in regard 
to other Municipalities in the State of Orissa, 
thenit may have been open to the Governor to 
issue an Ordinance only in respect of the Cut- 
tack Municipal Elections, and if, on account of 
special circumstances or reasons applicable to 
the Cuttack Municipal Elections, a law was 


passed in respect of the said elections alone, it - 


could not have been challenged as unconstitu- 
tional under Art.14. Similarly, if Mr.Bose was 
theonly litigant affected by the decision and as 
such formed a class by himself, it would have 
been open to the Legislature to make a law 
only in respect of his case. But as we have 
already pointed out, the Ordinance does not 
purport to limit its operation only to the Cut- 
tack Municipality; it purports to validate the 
, Cuttack Municipal Elections and theelectoral 
rolls in respect of other Municipalities as well. 
Therefore, we are satisfied that the High Court 


was in error in coming to the conclusion that | 


Sec.4 contravenes Art.14 of the the Constitu- 
tion.” 
39. The above passage clarifies that the Legisla- 
ture shall be competent to enact a law with respect 
to election disputes and that there would be no 
contravention of Art.14 of the Constitution in 
case it is applied to a class of the elected candi- 
‘dates, and that can be done amenfling the basic 
provisions under which elections are challenged 
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in Courts. But such amendment should not affect 
the basic structures of democratic set-up. 

40. What are the basic structures of the Constitu- 
tion are pointed out by the Supreme Court in His 
Holiness Kesavananda Bharathi, Sirpadagalavaru 
v. State of Kerala and another, A.LR. 1973 S.C. 
1461: (1973) S.C.R. (Supp.) 1: (1973)4 S.C.C. 325. 
The illusirations include. 

(1) supremacy of the Constitution, 


(2y democratic republican form of government, 


(3) secular character of the Constitution, 
(4) separation of powers among the Legisla- 
ture, Executive and Judiciary, 
(5) the federal character of the Constitution. 
(6) Rule of Law, 
(7) equality of status and of opportunity; 
(8) justice, social, economic and political; 
(9) unity and integrity of the nation, and 
(10) the dignity of the individual secured by 
various provisions of the Constitution. The 
consensus being that democracy is a basic struc- 
ture of the Constitution. 
The consensus being that democracy is a basic 
structure of the Constitution. 
41. Mathew, J., in his separate judgment in the 
case of Smit.Indira Gandhi v. Raj Narain, A.I.R. 
1975 S.C. 2292: (1976)2 S.C.R. 347, held that 
Clause (4) of Art.329-A of the Constitution 
destroyed the basic structure of the Constitution 
and observed, 
*One way of looking at the first part of Clause 
(4) is that the amending body has, with retro- 
` spective effect, repealed the law relating to 
‘election petition in respect of the persons 
specified in Clause (1) and hence the judgment 
rendered on the basis of the previous law relat- 
ing to election petition became automatically 
void, and the amending body was merely stat- 
ing the consequence of the retrospective 
repeal of the lawand therefore the declaration 
that the judgment was void was not an exercise 
of judicial function. On the other hand, it 
might be possible function to view the first part 
of Clause (4) as an exercise of judicial power 
for the réason- that, even assuming that by 
virtue of the retrospective repeal of the law 
relating to: election petition, there was no 
jurisdiction in the High Court to entertain or 
try the election petition and pass the judg- 
ment, a repeal simpliciter did not render the 
judgment ipso facto void, the amending body 


" 
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was performing a function which has tradition- 
ally been in the province of court. 

Be that-as it may, I feel no doubt that the 
amending body, when it declared the election 
of the appellant to be valid, had to ascertain the 
adjudicative facts and apply the relevant norm 


for adjudging its validity. If however, the amend- - - 


ing body did not ascertain the facts relating to 
the election and apply the relevant norm the 
declaration of the validity of the election was a 
fiat of a sui generis character of the amending 
body.” i 
Adjudicative facts as indicated by Mathew, J. are 
facts about the parties or their activities, busi- 
nesses and properties usually answering the ques- 
tions of who did what, where, when, how why, with 
what motive or intent; adjudicative facts are roughly 
the kind of facts that go to a jury in a jury case. 
Legislative facts do not usually concern the imme- 


diate parties but are general facts which help the ' 


tribunal decide questions of law, policy and discre- 
tion. Mathew, J., also pointed out that facts per- 
taining to the parties and their activities that is, 
adjudicative facts, are intrinsically the kind of 
facts that ordinarily ought not to be determined 
without giving the parties a chance to knowand to 
meet any evidence that may be unfavourable to 
them, that is, without providing the parties an 
Opportunity for trial. He also observed in one 
place that an election dispute has a public aspect 
in that it is concerned more with the right of a 
constitutency to be represented by a particular 
candidate. But it does not follow from the püblic 
character of the controversy that there is no /is 
between the parties to the election contest, and 
that the /is can be resolved otherwise than by 
ascertaining the facts relating to the election; and 
applying the relevant law. He has said, 
"According to the historic analysis, the 
' essence of the distinction between the legisla- 
tive power and judicial power is that the legis- 
lature makes new law which becomes binding 
onall persons over whom the legislature exer- 
cises legislative power; the judicature applies 
'already existing law in the resolution of dis- 
putes between particular parties; and judges 
may not deviate from this duty. This view of the 
distinction between the obligation to apply 
and enforce rules and a discretion to modify 
rules are make new rules was at one time 
applied uncompromisingly in describing 
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functions as legislative or judicial. Thus De 
Lolme said that courts of equity as then exist- 
ing in England had a legislative function. They . 
are, hesaid, a kind of inferior experimental leg- 
islature, continually employed in finding out 
. and providing law remedies for those new species 
of cases for which neither the courts of com- 
mon law, nor the legislature have as yet found 
it convenient or practicable to establish any 
(see the Constitution of England, New Ed. 
(1800 p. 149). Though this-would how that 
neither for logic nor in language has the bound- 
ary between legislation and adjudication ever 
been rigidly and clearly drawn, the distinction 
between the two-is well established. 
If, therefore, the decision of the amending 
body that the election of the appellant was 
valid was the result of the exercise of judicial 
"power or of despotic discretion governed solely 
by considerations of political expediency; the 
question is, whether that decision, though 
couched in the form of an enactment, can be 
characterized as an amendment of the Consti- 
tution.” . 
42. Explaining his own observations in His Holi- 
ness Kesavananda Bharathi v. State of. Kerala, A.LR. 
1973 S.C. 1461: RS S.C.R. (Supp.) 1: (1973)4 


.$.C.C. 325. 


“Under the Indian Constitution, the original 
sovereign-the people-created, by the amend- 
ing clause of the Constitution, a lessor sover- 
eign, almost co-extensive in power with itself. 
This sovereign, the one established by the revo- 
lutionary act of the full or complete sovereign 
has been called by Max Radin, the “pro-sover- 
eign”, the holder of theamending power under 
the Constitution,” 

Mathew, J., said, f m 
“I fully appreciate that ‘sovereign’, if conceived 
of as an omńipotent being,has no existence in 
the real world. Several thoughtful writers have 
deprecated the use of the-expression in legal 
discussion as it has the logical and religious 
overtones. Nevertheless, as the practice has 
become inveterate, it will only create confu- 
sion if any departure i is made in this case from. - 
the practice. If it is made clear that the sover- 
eign is not a *mortal God' and can express 
himself or itself only in the manner and form 
prescribed by law and can be sovereign only 
when he or it acts in a certain way also 


) 
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prescribed by law, then perhaps the use of the 
expression will have no harmful consequence.” 
Mathew, J., quoted from “The Theory of Sover- 


eignty Restated by W.J.Rees quoted at page 68 of . 


“In Defence of Sovereignty’, ed. W.L. Stankiewicz 
(Mind, Vol.LIX 1950), 
© “Legal sovereignty’ is a capacity to determine 
the actions of persons in certain intended ways 
-by means ofa law..... where the actions of those 
‘who exercise the authority, in those respects in 
which they do exercise it, are not subject to any 
exercise by other persons of the kind ofauthor- 
ity which they are exercising.” 
43. The distinction between constitution law and 
ordinary law in a constitution like ours is that the 
validity of the constitutional law cannot be chal- 
lenged whereas that of ordinary law can be chal- 
lenged on the touchstone of constitution. But 
constitutional law is as much law as ordinary law. 
A Constitution cannot consist of a string of iso- 
lated dooms and thus constitutional law as much 
as the ordinary law must stand the test of being in 
no way transgressing into the fields reserved for 
others in the democratic framework. Mathew, J., 
hàs said, 
“A judgment or sentence which is the result of 
the exercise of judicial power or of despotic 
discretion is not a law as it has got the general- 


ity which is an essential characteristic of law. A. 


despotic decision without ascertaining the facts 
. ofa case and applying the law to them, though 


dressed in the garb of law, is like a bill of - 


.  attainder. It is a legislative judgment,” 
44. We are not saying more, for we ourselves may 
commit transgression of theconstitutionallimita- 
tion, upon it weare only looking into some of the 
observations in this behalf in the judgment of the 
Supreme Courtin the case of Smt. Indira Gandhi v. 
Raj Narain, A.I.R. 1975 S.C. 2292: (1976)2 S.C.R. 
347, we do not propose to extract many other 


passages in the separate judgments of the Hon- 


ourable Judges constituting the Bench. We, how- 
ever, cannot resist from referring to a small pas- 
sage in the judgment of Mathew, J., which reads, 

“It is no doubt true that the House of Com- 


mons in England used to pass bills ofattainder. ` 


But the practice has fallen into desuetude, 


since the year 1696. A bill of attainder is a 


~ special Act of the legislature, as inflict capital 
punishments upon persons supposed: to be 
guilty of high offences, such as treason and 
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felony, without any conviction in the ordinary 
course of judicial proceedings. The legislature 
"assumes judicial magistracy, pronouncing upon . 
the guilt of the party without-any of the com- 
mon forms and guaids of trial and satisfying 
itself with proofs, when such proofs are within 
its reach, whether they are conformable to the 
rules of evidence or not. In short, in all such 
cases, the legislature exercises the highest power 


- of sovereignty, and what may be properly deemed 


an irresponsible despotic discretion, being 
'governed solely by what it deems political 
necessity or expediency, and too often under 
the ‘influence of unreasonable fears, or 
unfounded suspicions (See 3 J. Story, Com- 
‘mentaries on the Constitution of the United 
States (Boston, 1833), 1388. 
In U.S v. Brown, the Supreme Court of United 
States of America stated that the main reason 
why the power to pass bill at attainder was 
taken away from the Congress was: — . 
"Everyone must concede that a legislative body, 
from its number and organisation and from the 
' veryintimate dependence ofits members upon 
the people, which renders them liable to be 
peculiarly susceptible to popular clamour, is 
not properly constituted to try with coolness, 
caution, and impartiality a criminal charge, 
especially in those cases in which the popular 
' feeling is strongly excited the very class of cases 
‘most likely to be prosecuted by this mode" (see 
Cooley, Constitutional Limitations, pp.536- 
537, 8th ed., (1927) Macaulay’s account of the 
attainder of Sir John Fenwick in 1696, the last 
in the History of the House of Commons, is 
particularly vivid: 
Much the same reason will apply to the resolu- 
tion of an election dispute by an amending 
body as it consists, in all democratic countries, 
of an assembly of persons like Parliament.” 
45. Being aware, however, of the fact that the 
Parliament or appropriate Legislature may confer 
upon itself the judicial power as well, Mathew, J., 
said, 
“The major problem of human society is to 
‘combine that degree of liberty without which 
law is tyranny with that degree of law without 
which libérty becomes licence; and, the diffi- 
culty has been to discover the practical means 
of achieving this grand objective and to find 
the opportunity for applying these means in 
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the ever shifting tangle of human affairs. A 
large part of the effort of man over centuries 
has been expended in seeking a solution of this 
great problem. A reign ofJaw, in contrast to the 
tyranny of power can be achieved only through 
separating appropriately the several powers of 
government. If the law makers should also be 


the constant administrators and dispensers of ` 


law and justice, then, the people, would be left 
without a remedy in case of injustice since no 
appeal can lie under the fiat against such a 
supremacy. And, in this age-old search of 
: political philosophers for the secret of sound 
government, combined with individual liberty, 
itwas Montesquieu who first saw the light. He 
was the first among the political philosophers 
who saw the necessity of separating judicial 
power from the Executive and Legislative 
. branches of government. Montesquieu was the 
first to conceive of the three functions of gov- 
ernment as exercised by three organs, each 
juxtaposed against others. He realised that the 
efficient operation of government involved a 
certain degree of overlapping and that the 
theory of checks and balances required each 
organ to impede too great an aggrandizement 
of authority by the other two powers... There 
can be no liberty where the legislative and 
executive powers are united in the same per- 
son or body of Magistrates, or, if the-power of 
judging be not separated from the legislative 
and executive powers...Nobody can deny that 
by passing a law within its competence, Parlia- 
ment can vest judicial power in any authority 
. for deciding a dispute or vest a part of that 
power in itself for resolving a controversy, as 
there is no exclusive vesting of judicial power 
in courts by the Constitution. The doctrine of 
separation of powers which is directed against 
the concentration of the whole or substantial 
part of the judicial power in the Legislature or 
the Executive would not be a bar to the vesting 
of such a power in itself. But, until a law is 
passed enabling it to do so, its potential judi- 
cial power would not become actual...A sover- 
eign in any system of civilized jurisprudence is 
not like an oriental despot who can do any- 
thing he likes, inany manner helikes andatany 
time he likes. That the Nizam of Hyderabad 
had legislative, judicial and executive powers 
and could exercise any one of them by a firman 
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a pre-sovereign the holder of the amending 
power-in a country governed by a constitution - 
should function. Such a sovereign can express 
‘himself only by passing a particular kind of - 
law; and not through spóradic acts... 
If the basic postulate that a sovereign can act 
only by enacting laws is correct, then that is a 
limitation upon his power to do anything he 
likes. If I may re-parte the classical statement < 
of Sir Owen Dixon: The law that a sovereign 
can act only by law is supreme but as to what 
mayt be done by a law so made, the sovereign is 
suprethe over that law (See ‘Law and the 
Constitution”, 50 Law Quarterly Rev. 590, 
604). Of course, this is subject to the theory of 
basic structure. In other words, even though a 
sovereign can act only by making law, the law 
heso makes may vest the authority to exercise 
judicial power in himself, without such law he 
cannot exercise judicial power.” 
46. The case of Damayanthi Naranga v. Union of ' 
India, AIR. 1971 S.C. 966: (1971)3 S.C.R. 840, 
which has been distinguished in the case of 
L. N.Mishra Institute of E.D. and Social Change v. 
State of Bihar, A.I.R. 1988 S.C. 1136, is relevant for 
the purpose of understanding as to what is the 
meaningandextentoffreedom to formanassocia- - 
tion. The Hindi Sahitya Sammelan was a regis- 


.tered society founded for the development ad 


propagation of Hindi. After a number of years of * 
its successful working, difference arose between 


"jts members and this has resulted in litigation. In 


1956, the Uttar Pradesh Legislature passed the, 
Uttar Pradesh Hindi Sahitya, Sammelan Act 
under which a statutory body was created under 
the name of the Hindi Sahitya Sammelan. This 
Act was declared as void by the Allahabad High 
Court as violating the freedom to form an assocja- 
tion under Art.19(1)(c) of the Constitution. There- 
after, Parliament enacted the Hindi Sahitya Sam- 
melan Act, 1962, legislating under Entry 63, List I 
of the Seventh Schedule, declaring that the insti- 
tution known as Hindi Sahitya Sammelan' is an 
institution of national importance and by the Act 
constituted a statutory Sammelan as a body corpo- 
rate. Under Sec.4(1) ofthe Act, the Sammelan was 
to consist of the first members of the Society and 
all persons who might become thereafter in accor- 
dancewith the rules made in that behalf by the first 
Governing Body to be constituted by the Central 
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Government by notification. The Supreme Court 
held, that the right guaranteed by Art.19(1)(c) 
cannot be confined to the initial stage of forming 


an Association and if it is so confined, the right © 


would be meaningless, because, as soon as an 
Association is formed a law may be passed inter- 
feringwith its composition, so that theassociation 
formed may not be able to functionatall. The right 
can be effective only, if it is held to include within 
it the right to continue the Association with its 
composition as voluntarily agreed upon by the 
persons forming the Association. 

~ 47. We have reiterated the statement of the prin- 
ciples of law by the Supreme Court in the case of 
Damayanthi Narangav. Union of India, A.LR. 1971 
S.C. 966: (1971 )3 S.C.R. 840, for weshall presently 
see when we advert to the facts of the instant case 
that the formation-of the societies voluntarily by 
the members thereof strictly in accordance with 
the provisions of the Actand the rules, regulations 
and by-laws framed thereunder and the statutory 
right to elect and nominate as provided under.the 
Act, the members to constitute the Board of 
Management has been suddenly dealt with by the 
Legislature by introducing the Amendment Act. 
We have already seen that in the case of L.N.Mishra 


Institute of E.D. and Social Change v. State of Bihar, 


ALR. 1988 S.C. 1136, the Supreme Court has 
pointed out that Damayanthi Naranga v. Union of 
India, A.I.R. 1971 S.C. 966: (1971)3 S.C.R. 840, 
was one in which the Act did not merely regulate 
the administration or the affairs of the society, but 
italtered the composition of the society itself. The 
result of this change in composition was that the 
members, who voluntarily formed the society, were 
compelled to act in the Association with other 
members who have been imposed as members by 
the Act and in whose admission to membership, 
they had no say and that the right to form an 
association necessarily implied that the persons 
forming the Association had also the right to 
continue to be associated with only those whom 
they voluntarily admitted in the Association. Any 
law by which members were introduced in the 
voluntary Association without any option being 
given to the members to keep them out of any law 
which had taken away the membership of those 


who had voluntarily joined it, according to the. 


Supreme Court would be a law violating the right 
to form an association and further that the right 
guaranteed by Art.19(1)(c) was not confined to 
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initial stage of the forming of Association, but also 
included within it the right to continue in the 
Association. In the case of All India Bank Employ- 
ees’ Association v. National Industrial Tribunal, 
ALR. 1962 S.C. 171: (1961)2 Lab.L.J. 285: (1962)32 
Com.Case 414, the Süpreme Court observed that 
the right guaranteed by Art.19 (1)(c) of the Con- 
stitution does not carry with ita concomitant right — 
that unions formed for protecting the ‘interests of 
labour shall achieve their object such that any 
interference to such achievement by any law would 
be unconstitutional unless it could be justified 
under Art.19(4) as being in the interests of public 
order or morality and that the right under, 
Art.19(1)(c) extends only to.the formation of an 
association or union and in so far as the activities 
of the association or union are concerned or as 
regards the steps which the union might take to 
achieve its object, they are subject to such laws as 
may bé framed and such laws cannot be tested : 
under Art.19(4). 

48. These observations ofthe Supreme Court thus 
show that there can be laws regulating/restricting 
the exercise of the right under Art.19(1)(c) as .. 
provided under Art.19(4) ofthe Constitution that 
is to say, in the interests of the sovereignty and 
integrity of India and Public order or morality as 
well as beyond within the legislative competence 
such as in the case of co-operative societies and 


_othersocieties as to incorporation, regulation and . 


winding up (See Item 32 of the State List). 

49. Our brief study of the relevant aspects of the 
laws which enable to Courts to go into the validity : 
ofthe enactments bythe legislatures thus compels 
us to restrict our examination of the validity of the 
impugned Amendment Act to seeing whether the 
Amendment Act in substance is beyond the pow- 
ers of the Legislature to legislate upon or whether 
the Legislature has transgressed: its power by 
adopting a device in.oblique or covert manner to 
achieve something other than the subject of legis- 
lation or whether by it there-is any encroachment 
upon the fundamental freedom to form associa- 
tions, which right includes the right to its continu- 
ance without interference. Wecannot, as courts of 
law, enquire into the propriety of the exercise of 
the legislative power. We have to proceed on the 
assumption that the legislative discretion is prop- 
erly exercised. We must repel any arguments as to 
the ill motive or mala fides, for Courts must keep 
off from such examination. We have, however, 
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seen the limitation on the legislative power of the 
State. Item 32 of the State List of the Seventh 
Schedule empowers the State legislature to legis- 
late with respect to incorporation, regulation and 
winding up of corporations and co-operative 
societies. Such laws as to incorporation and regu- 
lation of Co-operative societies can undoubtedly 
take into their fold all schemes as to the Constitu- 
- tion of the Board of Management etc., fixation of 
tenure of a member of the Board of Management 
and the determination of the members' rights. 
Since the legislature is competent also to make 


laws providing for forums for adjudication of dis- ' 


putes it, with or without the right to sue ina Civil 
or Criminal Court, can create a special forum for 
adjudication of disputes arising under its laws or 
even embracing various other kinds of disputes 
which otherwise will fall within the jurisdiction of 
the Civiland/or Criminal Courts. We have already 
noticed that a machinery for resolving election 
disputes and for going into the allegations that 
elections were not free and fair, being vitiated by 
malpractices is a must, for it will be going against 
the basicstructure of the Constitution if elections 
are made automatically void or automatically valid 
and if such a power is assumed by the Legislature, 
it will amount to exercise of judicial power. Adju- 
dicatory facts are facts about the parties or their 
activities, businesses and properties usually 
answering the questions of who did what where, 
when, how, why, with what, motive or intent, the 
kind of facts that go to court or Tribunal unlike 
legislative facts which do nót concern the immedi- 
ate parties and which only give to the Legislature 
the basis for formation of policy and thus enacting 
laws. Ordinarily, the petitioner or the complain- 
ant and the person against whom allegations are 
madeshould get opportunity to have their say and 
unless they got such opportunity, a Zis between the 
parties will not be determined or decided. To 
confirm or annul without ever being ascertained 
and without there being answers to what, where, 
when, how and why, will be unfair and unjust. 
Unless there is a forum for such determination, 
even though purporting to be an act of a legisla- 
tureof a Democratic Republic, it shall bean act of 
adespot. Members elected or nominated in accor- 
dancewith the provisions of Tamil Nadu Act 300f 
1983, and having a tenure, have been unseated by 
the enactment in'Sec.3 of the Ordinance and the 
Act as under this the term of office has been made 
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to expire on the appointed day and thus they have 
been asked to vacate their office on and from the 
appointed day. That has been done for the reasons 
inter alia, that 

(1) the Tamil Nadu Co-operative Societies Amend- 
ment Act, 1990 (Tamilnadu Act 26 of 1990) pro- 


“vided for thirty per cent representation for Women 


and 18 per cent representation for Scheduled Castes 
and Scheduled Tribes in the boards of registered 
co-operative societies and for nomination of the 
representatives of women and Scheduled Castes 
and Scheduled Tribes if women and Scheduled 
Castes and Scheduled Tribes members were not: 
elected to thatextent; In the election to the boards 
of the primary co-operative societies held in the 
year 1990, representatives of women and Sched- 
uled Castes and Scheduled Tribes were not elected 
in the extent of thirty per cent and eighteen per 
cent respectively. A large number of representa- 
tives of women' Scheduled Castes and Scheduled 
Tribes disproportionate to the elected members 
have been nominated. This had resulted in an 
abnormal tilt towards the nominated members. 
The abnormal tilt towards nominated members 
was not conducive-to the orderly development of 
co-operative movement. It was also not in conso- 
nance with the principles of democratic manage- 
ment of co-operatives. (2) A number of com- 
plaints has been received by the Government. 
regarding the malpractices in the conduct of elec- 
tion and in the management of the affairs of the 
primary co-operative societies. 

50. For these reasons the Government with a view 
to set right the abnormal tilt towards the nomi-. 
nated members and also to ensure the proper 
management of the said co-operative societies, 
décided to amend the Act suitably and also to 
conduct election to all co-operative societies after 
the amendment. Pending amendment, it was 
decided to supersede the boards of management 
of the primary societies and to appoint Special 
Officers fora limited period in thepublic interest. 
5]. The first above, which has been one of the 
reasons for the Amendment Act resulted not on 
account of any faulton the part of the members of 


" the society but for the reason of the provisions in 


the Tamil Nadu Co-operative Societies Amend- _ 
ment Act, 1990 which prescribes thirty per cent 
representation for woman and eighteen per cent 
Tepresentation to Scheduled Castes and Sched- 


.uled Tribes in the boards of registered 
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co-operative societies and for nomination of the 


representatives of women and Scheduled: -Castés - 


and Scheduled Tribes members if they were not 
elected to that extent. No one can question the 
authority of the Legislature to amending the pro- 
visions that created a tilt in favour of nominated 
members. But this tilt, if at all, was caused not for 
any other reason,.but the power to nominate 
created by Tamil Nadu Act 26 of 1990. Those who 
got elected or nominated, acquired a statutory 
right and the Act which gave such right to them 
still holds the field. The Preamble says that the 
Government has decided to amend the Act 30 of 
1983 suitably so that the tilt does not exist. This 
amendment is yet to be made. The Government's 
desire to make the amendment may or may not be 
accepted by the Legislature, the Legislature níay 
decide in favour of continuingthe amendments by 
Tamil Nadu Act 26 of 1990, it may not put forward 
future amendments. 

52. We have-not found any provision in the Act 
which empowers theState Government to receive 
complaints and/or to determine whether the 
complaints were true or not. It is, however said, 

thata number of complaints were received by the 
Government regarding malpractices in the con- 
duct of election and in the management of the 
affairs of the primary co-operative societies. The 
Act has provided forums forsuch complaints to be 
made and empowered the forums to adjudicate. 
These provisions are besides what Sec.9 of the 
Code of Civil Procedure prescribes that any Civil 
dispute can be taken to a civil court of compétent 
jurisdiction or various provisions ofthe major and 
minor criminal laws. The questions what, where, 
when, how, why, with what motive and intent all 
falling in the category of adjudicative facts have 


been answered by the legislature that those who © 


have been elected for a term of office shall cease 
forthwith to hold their respective offices and in 
their place the Special Officers shall assume charge. 


52-A. The Legislature’s competence to make laws ' 


with respect to co-operative societies in item 32 of 
the State List which is confined to make laws as to 
incorporation, regulation and winding up of 
co-operativesocieties does not and cannot extend 
to judging electoral malpractices in the elections 
held for the membership of the Board and/or 
other office-bearers of the society. True, as held by 
the Supreme Court, in a democratic set-up, dis- 
putes relating to the validity of elections need not 
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be settled by Courts of law only. Nonetheless, an 
independent mechanism alone-can justify inter- 
ference on the ground of electoral malpractices in 
the tenure of office of the elected members of the 
Board. A decision.as to maladministration by 
those who have been elected to administer the 
society in accordance with the provisions of the 
Act, the Rules and the By-laws will be despotic if 


- the rule of adversary adjudication is ignored and 


on complaints in the hands of the Government of 
theState. A legislative decision imposed upon the 
society and its members that those constituting 
the Board indulged in maladministration, will be 


_a pronouncement of guilt of a sort in exercise of 


legislative power without there being any adjudi- 
cation. No Legislature shall assume such power, 
We say so with respect, for as observed in U.S. v. 
Brown, 381 U.S. 487, by the Supreme Court of 
United States of America, 
*Every one must concede that a legislative 
body, from its numbers and organisation and 
‘from the very intimate dependence of its 
members upon the people, which renders them 
liable to be peculiarly susceptible to popular 
clamour, is not properly constituted to try with 
coolness, caution, and impartiality a criminal 
charge, especially in those cases in which the 
popular feeling is strongly excited the very 
class of cases most likely to be procs by 
this mode.” 
Thecharges that were brought before the Govern- 
mentand which formed the basis of the Ordinance 
and the Act may not essentially be criminal charges, 
but they are in the nature of allegations that may 
safely be called quasi-criminal, reiterating the words 
Mathew, J, in the case of Smt. Indira Gandhi v. Raj ' 
Narain, A.I.R. 1975 S.C. 2292: (1976)2 S.C.R. 347, 
“even though a sovereign can act only by making 
law, thelaw heso makes may vest the authority 
- to exercise judicial power.” 
The legislature could exercise the judicial power 
only if a law made by it for the said purpose 
empowered it to act in judicial capacity. The sov- 
ereign act of the legislature in the teeth of basic 
structure theory is an exercise that we must not 
countenance. 
53. Sec.5 of the Act, which has given to the Gov- 
ernment power to appoint an Advisory Board 
consisting of not more than five non-official 
members to advise the Special Officer and which 
Board shall be consulted by the Special Officer on 
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V 
all matters relating to the affairs of the primary 
society, is perhaps a provision which creates some 


sembance of a democratic functioning ofthe soci- - 


ety during the interregnum for which the Special 
, Officer has been appointed under the impugned 
Amendment Act. But then it is not indicated who 
willbethe members of this Advisory Board. If they 
arecoming from areas they are not covered by the 
primarysociety concernéd in the sense that not all 


the persons who qualify for membership in the ' 


society, it is going to pollute the society and inter- 
fere with the right of the members of the society. 
under Art.19(1)(c) of the Constitution. There are 
laws which give power to the Government to 
nominate until a regular body is created in accor- 
dance with law. There are laws which say that a 
‘municipal board or any other local self govern- 
ment may be constituted in a particular area until 
such constitution of the municipality or the self- 
government, certain persons are nominated and 
notified to function as the board of the local self- 
government. But then such persons must qualify 
to be members of the board of municipality and/or 
the local self-government. If they come otherwise 
to constitute the board of management, they not 
only interfere with the right of the local self- 
government butalso interfere with the freedom of 
association. In the case of Baldev Singh v. State of 
M.P., A.I.R. 1987 S.C. 1239, the Supreme Court 
pointed out. 
“Ours is a democratic polity. At every level, 
from the villages up to the national level, 
democratic institutions have been introduced. 
The villages are under Gram Panchayats, 
urban areas under Municipalities and Corpo- 
rations, districts are under Parishads; for the 
State there is a Legislature and for the entire 
country We have the Parliament. People 
residing within Gram Panchayats have their 
electoral rights to exercise and in exercise of 
suchrights, they have elected their representa- 
tives. Citizens of India have a right to decide, 
what should be the nature of their sociéty in 
which they live-agrarian, semi-urban or urban. 
Admittedly, the way of life varies, depending 
upon where one lives." 
That was a judgment in which they say that guide- 
lines are necessary and if detailed guidelines are 


not indicated in the section, yet from the provi- ` 


sions contained therein, it can be gathered as to 
what guidelines are given. We are, however, 
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informed that rules have not been framed pre- 
scribing qualifications for members of the Advi- 
sory Board. It is thus premature to say-that for the -- 
reason of absence of any qualification of the five 
non-official members to constitute the Advisory 


. Board of the society, the constitutional guaran- 


tees have been violated. The absence of guide- 
lines, no doubt, render a provision of law arbi- 
trary. But arbitrariness with respect to the nomi- 
nation of five non-official members to advise the 
Special Officer, can be rectified by the rules and if 
care is taken to ensure that such members come 
fromamongstthe members of thesociety only and 
belong to the categories which constitute the board. 
Therefore, it is not possibleat this stage to say that 
Sec.5 of.the impugned Act is stricken by such a 
serious vice which will render it invalid. 
54. Another infirmity argued before us is in 
respect of the appointment of Special Officers. 
Sub-sec.(2) of Sec.7 of the Amendment Act has 
given to the Government the power to authorise 
the Registrar by notification to exercise any of the 
powers vested in them under Sec.4 or under Sec.5 
in respect of all or any of the primary societies. It 
is said that in many societies persons who are not 
the Registrar butappointed to exercisesome or all 
the powers of the Registrar have been authorised . 
by the Government to appoint Special Officers. - 
Some of the appointment letters of the Special 
Officers have been produced before the Court. 
Sec.3 of 1983 Act says, 
“The Government may appoint any officer of 
the Government to be Registrar of Co-opera- 
tive Societies for the State of Tamil Nadu or 
any portion of it or for any class or classes or 
category or categories of registered societies 
and may, by generalor special order, confer on 
any. other officer of the Government or any 
officer of any body corporate owned or con- 
trolled by the Government all or any of the 
powers of a Registrar under this Act." . 
The two divisions ofSec.3 of the Act clearly distin- 
guish between an officer, who is appointed as the 
Registrar and the officer of the Government or 


-any officer of any body corporate owned or con- 


trolled by the Government who is vested with all 
or any of the powers of the Registrar under the 
Act. While a person who falls in the first category 
is the Registrar, since the Act contemplates dele- . 
gation of the governmental functions under Sec.4 


or Sec.5 of the Amendment Act to him, he can be d 
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authoriséd by the Government to appoint Special 


E Officers, those who; however, fall in the second - 


category, they are, not the Registrar. They are 
persons who have been given a limited role to 
exercise all or some of the powers of the Registrar 
under the Act. Merely because such powers are 
conferred upon them, they cannot be the Regis- 
trar, although they function as Registrar for the 
purposes of the Act, 1983. They cannot act as 
delegates of the State Government for Sec.7 of the 
Amendment Act limits the delegation to.Regis- 
trar only. l 

55. The view that we have taken may lead it to hold 
that the Amendment Act is a colourable exercise 
of power and the legislature has acted beyond its 
competence in terminating the tenure of elected 
or nominated members of the boards of manage- 
ment of the primary co-operative societies. Our 
conclusions will also lead u$ to hold that appoint- 
ments of the Special Officers by the persons who 


are not appointed as the Registrar but are merely ` 


coriferred the powers of the Registrar are illegal. 
56: We are, however, aware of the. fact that the 
societies have already been superseded and the 
Special Officers have been appointed and the 


administration of the societies has been taken 


over by them. In the case of S.L. Kapoor v. Jágmo- 
han, A.I.R. 1981 S.C. 136: (1981)1 S.C.R. 746, the 
Supreme Court found that supersession of a 
municipal committee was illegal, but then put the 
question what relief should be given to the appel- 
lant? The superseded Municipal Committee's term 


was almost reaching its completion. The Supreme - 


Court said, 
“If now the order is quashed and the Commit- 
tee is directed to be reinstated with liberty to 
. the Lt.Governor to proceed according to law- 
this should be our order ordinarily -, it may 
lead to confusion and even chaos in the affairs 
of the Municipality... We have held that the 
notification is vitiated by the failure to observe 


the principles of natural justice and we let the ' 


matter rest there. We neither quash the notifi- 
cation rior reinstate the Committee. Nor aré 


we to be understood as having expressed any i 


opinion on the merits of the supersession. We 

allow the appeal in the manner indicated." 
57. When we ask the same question; we find a 
situation in which the petitioners may suggest that 
the Amendment Act as well as the consequential 
appointment of the Special Officers should be 
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quashed. That will be ordinarily an order that a 


- Court on account.of the findings recorded by us 


may pass. Thus, if the Amendment Act goes and 
consequently the Special Officer is also out of 
office, unless there is a mandamus issued to 
restore the erstwhile members of the Boards of 
Management to their respective offices, there shall 
be no one to manage the affairs of the superseded 
societies. Should we then follow this course and 
issue a mandamus to restore the erstwhile mem- 
bers ofthe Boards of Management to their respec- 
tiveoffices? Only a few ofthe superseded societies 
have come before us. Many thousands have 
accepted supersession.and the Special Officers 
are comfortably functioning in such societies. It is 


.not known how in the event of removal of the 


Special Officers, this Court would succeed in rein- 
stating the removed members of the Board to their 
respective offices. While the Amendment Act and 
the supersession may be said to have affected the 
society, which is a juristic entity. the persons 
de facto affected are such members, who were 


" elected and/or nominated, but were removed as a 


consequence of the enforcement of the Amend- 
ment Act. Most of them or not before us. Those 
who are before us claim to represent their respec- 
tivesocieties. It will be difficult to transfer to them 
the management of the society in the absence of 
any mechanism created for the said purpose. There 
shall be confusion all around and the Court may 
not and should not like to create chaos. We have 
carefully examined the facts of individual cases. It 
has been conceded on behalf of the respondents 
that the Board of Management of the Society 


` petitioner in W.P.No.13883 of 1991 has not been 
‘superseded and no Special Officer has been 


appointed in that Society. So far as other petition- 
ers are concerned, their grievance is that although 
Boards of Management of their societies were 
constituted and they-were entitled to continue for 
their full term ofoffice, theyhavebeen removed by 
the appointment of the Special Officers. In some 
of the cases, their further grievance is that the _ 
Special Officers have been appointed not by the 
Registrar but by the persons who have been only 
empowered to act as Registrar. Yet, any change in 
the status quo without a scheme to re-start the 
democratic process, in our opinion, shall cause 
and confound: confusion and chaos. 

58. The respondents have submittec a scheme and 
it is said that they have submitted. this scheme 
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before the Supreme Court in W.P. (Civil) No.758 
of 1991. The scheme states that the State of Tamil 
Nadu proposed to hold elections for the primary 
co-operative societies. The Schedule for conduct- 
ing the'elections is as follows: i ` 
“(i) Enrolment of Women and Scheduled Castes/ 
Schedule Tribes members to the required 
extent by 31.12.1991. 
(ii) Amending the Tamil Nadu Co-operative 
Societies Act, 1983 and the Tamil Nadu 
Co-operative Societies Rules, 1988 by 
31.01.1992. Ls 
(iii) Amending by-laws ofvarious co-operative: 
societies by 28.02.1992. 
(iv) Completing the elections for all the pri- 
mary co-operative societies by 31.05.1992.” 
This solemn promise, we have every reason to 
believe, shall be fulfilled by the State and it shall in 
no way depart from the schedule. We are unaware 
of the amendment that may be made in the Act, 
the rules and the bylaws. Therefore, it is not pos- 
sible to predicate how they will affect the members 
of the society. We, however, hope and believe that 
the State will do nothing that will infringe any such 
right of the members of the primary co-operative 
societies which will give rise to further litigations. 


The schedule, if adhered to, will bring back the ' 


management in the hands of the members of the 
society and thus the Amendment Act shall oper- 
ate onlyasa transitory law and the Special Officers 
shall function only asa stop gap arrangement. We, 
for the said reason, determine as above that the 
Amendment Act suffers from the vice of legisla- 
tive incompetence and arbitrariness thus violat- 
ing Arts.14 and 13 of the Constitution of India but 
issue no writ either in the nature of certiorari or in 
the nature of mandamus. We, however, direct the 
State to act in accordance with the schedule for 
enrolment of women, Scheduled Castes and Sched- 
uled Tribes members to the required extent, for 
amending the Tamil Nadu Co-operative Societies 
‘Act, 1983 and the Tamil Nadu Co-operative 
Societies Rule, 1988 and by-laws of various 
co-operative societies and for completing the 
elections for all primary co-operative societies 
without fail. 

59. With the directions as above, the writ petitions 
are disposed of. No costs. 
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Present:- Venkataswami and Abdul Hadi, JJ. 


W.A:No.946 of 1991 9th December, 1991. 
The Government of Tamil Nadu represented by ' 
its Secretary, Adi Dravidar and Tribal Welfare 
Department, Fort St. George, Madras-9 and 


another ...Appellants 
v. 
SJayaraman ... Respondent. 


(A) Land Acquisition Act (I of 1894), (as amended 
by Central Act (LXVIII of 1984), Sec.6(1), Proviso 
(ii) - ‘Date of publication of Notification’ for the 
purposes of - What is. 

A plain reading of the words namely, the ‘last of 
the dates of such publication and of the giving of 
such publicnotice being hereinafter referred to as 
the date of publication of the Notification intro- < 
duced in Sec.4(1) by Central Act LXVIII of 1984 ` 
willonly mean that thedateon which publicnotice 
of the substance of the notification is given at 
convenient places in the locality is to be taken as 
the date of publication of the Notification in Sec.4(1) 
ofthe Act for the purpose of computing the period 
of one year contemplated under clause (ii) of 
proviso to sub-sec.(1) of Sec.6 of the Act. It is 
obvious ona plain reading of thesaid Amendment 
that for the purpose of finding out the last of the 
dates the publication and giving of public notice 
are made inseparable in the Amendment and 


. therefore that date on which public notice of the 


substance of the 4(1) notification was given at the 
convenient places in the locality cannot be 
ignored for the purpose of finding out the last of 
the dates. [Paras 15 and 16] 
(B) Land Acquisition Act (I of 1894), Sec.4(1) - 
Publication of Notification in official gazette, and in 
the newspapers and. publication of substance of 
Sec.4(1) notification - Must be continuous. 

There must be continuity of action in the publica- 
tion of the Sec.4(1) notification in the Official 
Gazette and in the newspapers and also in giving 
public notice of the substance of the Sec.4(1) 
notification at convenient places in the locality, 
and if there is any long delay and/or break in the 
continuity, in any individual case, it is open to the 
court to quash the acquisition proceedings. 


I] Government of Tamil Nadu v. Jayaraman (Venkataswami, J.) 


Unless there are convincing reasons such as stay , 


-granted by courts or competent Authorities or 
otherwise, the delay between the publication of 
the 4(1) notification in the Official Gazette and. 
the public notice of the substance at convenient 
places of the locality should not exceed two months. 
If it exceeds two months, it is liable to be ques- 
tioned. [Para 16] 
Cases referred to: 


S.Vellaikkan v. The State of Tamil Nadu, 1988 Writ. 


L.R. 22; State of U.P. v. Radhey Shyam, A.I.R. 1989 
S.C. 682; G.Nandakumar v. State of Tamil Nadu, 
1985 T.L.N.J. 109; P.Venkatarathinam Naidu v. 
State of Tamil Nadu, 1990 T.L.N.J. 264; Khub 
Chand v. The State of Rajasthan, (1967)1 S.C.R. 
1074; Collector (District Magistrate), Allahabad v. 
Raja Ram Jaiswal, ALR. 1985 S.C. 1622; Raja 
Satyanendra Narayan Singh v. State of Bihar, A.LR. 
1987 S.C. 1390: (1987)3 S.C.C. 319. à 
M.A.Sadanand, Government Pleader, for Appel- 
lants. 

Mjs.A. Muthukrishnan, V.Balaji, R.Sureshkumar and 
Malarkodi, for Respondent. 

The Judgment of the Court was delivered by 
Venkataswami, J.:- This writ appeal is filed against 
the order of the learned judge in W.P.No.14480 of 
1990, dated 15.2.1991. 

2: Theonly question that arises for our considera- 
tion in this writ appeal is, what exactly is the date 
ofthe publication of the Notification for the pur- 
pose of Clause (ii) of the Proviso to sub-sec.(1) of 
Sec.6 of the Land Acquisition Act, 1894 (hereinaf- 
ter called ‘the Act’)? Is it from the date of publica- 
tion of the 4(1) Notification in the Official 
Gazette, or can it be from the date of publication 
of the 4(1) Notification in two daily newspapers 
circulating in the locality as required in that sec- 


tion, or from the date of publication notice of the 


substance of such Notification at convenient places 

in the locality. We are concerned with Sections as 

_ amended by Central Act 68 of 1984. 

3. The admitted facts are the following: 
In this case, the Notification under Sec.4(1) of 
the Act dated 21.4.1989 was published in the 
Official Gazette on 17.5.1989. The publication 
of the Notification in the daily was on 19.5.1989. 
However, the substance of the same was pub- 
lished in convenient place of the locality only 
on5.7.1989. The declaration under Sec.6 of the 
Act was published on 3.7.1990. It is common 
ground that if the date of publication of Sec.4(1) 
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notification is to be counted from the date of 
publication of thesame in the Official Gazette, 
then the declaration under Sec.6 of the Act is 
barred under Clause (ii) of Proviso to sub- 
sec.(1) of Sec.6 of the Act. On the other hand, 
if the time is to reckon from the date of public 
notice of the substance of the 4(1) Notification 
. inconvenient places of the locality, the decla- 
ration is in time. 
4. Mishra, J. was of the view that the time has to be 
reckoned from the date of publication of Sec.4(1) 
Notification in the Official Gazette, and in so 
doing, the declaration being out of time, quashed 
the Notification under Sec.4(1) of the Act. 
Aggrieved by the above decision of the learned 
Judge, the Government have preferred this 
appeal. 
5. Mr.M.A.Sadanand, learned Government Pleader, 
after referring to Secs.4(1) and 6 of the Act, as 
amended by Central Act 68 of 1984, and in particu- 
lar, inviting our attention to the amendment to 
Sec. 4(1) by Central Act 68 of 1984, submitted that 
the view taken by the learned Judge is contrary to 
the view expressed by Mohan, J., as he then was, in 
S.Vellaikkan v. The, State of Tamil. Nadu, 1988 
Writ.L.R. 22, and requires reconsideration. In the 
case reported i in S.Vellaikkan v. The State of Tamil 
‘Nadu, 1988 Writ.L.R. 22, the learned Judge has 
taken the view that it is the date on which the 
substance of the 4(1) Notification was published ` 
in the convénient place of the locality, that was 
material for the purpose of calculating the period 
of one year contemplated under Sec.6 of the Act. 
We find a reference to a judgment of the Supreme 
Court in State of U.P. v. Radhey Shyam, A.LR. 1989 
S.C. 682, and two Division Bench judgments of 
this Court in G.Nandakumar v. State of Tamil 
Nadu, 1985 T.L.N.J. 109 and P.Venkatarathinam 
Naidu v. State of Tamil Nadu, 1990 T.L.N.J. 264, 
will be apposite in the context. 
6. Contending contra, the learned counsel appear- 
ing for the respondent submitted that on the lan- 
guage of Sec.4(1) read with Sec.6 of the Act, the 
view taken by the learned Judge (Mishra, J.) is 
correct, and ifat all, only the view taken by Mohan, 
J., as he then was, requires reconsideration. 
7. For appreciating the rival contentions, it is 
necessary to set out Sec.4(1) and the relevant 
portion of Séc.6 of the Act as amended by Act 68 
of 1984. They are as follows: 
a DUDHCAHON of preliminary notification and 
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powers of officers thereupon: (1) Whenever it 
' appears to the appropriate Government that 
land in any locality is needed or is likely to be 
needed for any public purpose, or for a com- 
pany, a notification to. that effect shall be 
published in the Official Gazette, and in two 
“daily newspapers circulating in that locality of 
which at least one shall be in the regional 
language and the Collector shall cause public 
notice of the substance of such notification to 
be given at convenient places in the said local- 
_ ity the last of the dates ofsuch publication and 
the giving of such public notice, being herein- 


after referred to as the dat Sof | publication of , 


the notification." 

“6. Declaration that land is required for a public 
purpose: (1) Subject to the provisions of Part 
VIIofthis Act, when the appropriate Govern- 
ment is satisfied, after considering the report, 
if any, made under Sec.5-A, sub-sec.(2), that 
any particular land is needed for a public pur- 


. pose, or for a company, a declaration shall be | 


made to that effect under the signature of a 
Secretary to such Government or of some offi- 


cer duly authorised to certify its-orders and . 


different declarations may be made from time 


to time in respect of different parcels of any - 
land covered by the same notification under : 
Sec.4, sub-sec.(1), irrespective of whether one | 


report or different reports has or have been 
made (whetevet required under Sec.5-A, sub- 
sec(2:  ,- 
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a court shall be excluded." 
8. Before expressing our view, we consider that it 
would be advantageous to extract the relevant 


‘portions .from the reported judgments cited 


before us. 
9.In S.Vellaikkan v.'The State of Tamil Nadu, 1988 


Writ.L.R. 22, Mohan, J., as he then was, had occa- 


sion to consider an exactly identical question. The 


. learned Judge held as follows:- 


*Now, the question arises what exactly is the 
date of publication ofthe notification, because 
‘itis fromthat dateone yearis prescribed under 
the ámended Sec.6(1) of the Act. It is clear by 
a careful reading of Clause (c) the last date of 
such publication and the giving of such public 
notice being hereinafter referred to as the date 
of the publication of the notification. In the 
- case on hand, as stated earlier, the notification 
under. Sec.4(1) of the Act was made in 
G.O.Ms.No.1824, Social Welfare Department, 
dated 5.9.1985. That was published in the Tamil 
Nadu Government Gazette on 18.9.1985, in 
the Tamil Daily Dhinathanthi on-28. 9.1985, 
and in The Hindu of 1.10.1985. Thereafter, the 
Collector caused public notice of the substance 
of the notification under Sec.4(T) at conven- . 
ient places in the said locality on 10.10.1985. 
Page 94 of the file clearly shows that this was 
done in the village by beat of tom-tom, which 
will be sufficierit compliance, and by affixture 
at convenient places. Thus it is clear the last 
date of the publication of the notification under 


Provided that no declaration in respect of any 
particular land covered by a notification “under, i 
Sec.4, sub-sec.(1):, . 


Sec.4(1) being 19.10.1985, it is that date which 
is material for calculating the one year period 
prescribed under Sec.6 of the Act. By the 


(1) xx xx xx 


(ii) publishéd after the commencement of the ` 


Land Acquisition (Amendment) Act, 1984, 
shall be made after the expiry ofone year from 
the date of the publication of the notification: 


` “Provided further that no such declaration : 


shall be made unless the compensation to be 


awarded for such property is to be paid by a ° 


company, or wholly or partly out of public 
revenues or some fund controlled a or managed 
by a local authority. 


“Explanation 1:- In computing any of the peri- 
ods referred to in the first proviso, the: period - 


during which any action or proceeding to be 
taken in pursuance of the notification issue 
under Sec.4, sub-sec.(i), is stayed by an order of 


amendment ofSec.6it is laid downin nouncer- . 
tain terms, that where the notification under 
Sec.4(1) is published after the amendment of 
the Land Acquisition Act, which amendment : 
came into force on 24.9.1984, the period is one 
year because the Proviso to Sec.6(ii) says that 
no declaration under Sec.6 shall be published 
after the expiry of oneyear from the date of the 
publication of the notification. In this case 
. SecA(1) notification is on 5.9.1985 as seen 


-` already. It is undoubtedly after the amending 


Act 68 of 1984 in which case the one year 
period alone is available. It is, in this connec- 
tion,-the date of publication of notification 


. -under Sec.4(1), the last of the date being 


19.10.1985, becomes material. If reckoned from : 


^ 


Al] 
the date, undoubtedly the declaration under 
Sec6 made in G.O.Ms.No.2743, dated 
16.10.1986 published in the Tamil Nadu Gov- 
ernment Gazette on 16.10.1986 and in English 
daily News Today on 17.10.1986, 18.10.1986, 
Makkalkural Tamil Daily on 17.10.1986 and 
18.10.1986 are.perfectly within the one year 
period. Therefore, the first contention raised 
by the petitioner fails.” ^ 

10.In G.Nandakumar v. State of Tamil Nadu, 1985 
T.L.NJ. 109, a Division Bench of this Court has 
considered the consequence of inordinate delay 
between the dates of publication of 4(1) in the 
Official Gazette and the publication of substance 
of thesame in the convenient places of the locality. 
While so considering, the learned Judges have 
noted that compliance of publication of the sub- 
stance of Sec.4(1) Notification is mandatory and 
non-compliance of it is fatal to the entire acquisi- 
tion proceedings. In support of that, the learned 
Judges have referred to a judgment of the 
Supreme Court in Khub Chand and others v. The 
State of Rajasthan and others, (1967)1 S.C.R. 1074.~ 
Ofcourse, they have repelled a contention that the 
‘substance of the 4(1) Notification should be pub- 
lished simultaneously with the publication of the 
4(1) Notification in the Official Gazette. How- 
ever, the learned Judges held that they. must be 
contemporaneous and there must be evidence to 
show that there was continuity of action. This is 
whatthe learned Judges have held, after elaborate 
discussion: 
“The provisions being mandatory and the law 
` of acquisition being one of depriving the citi- 
zens of their right to property to which some of 


them aresentimentally attached, strict compli- _ 


ance of the provisions of law is required. It is 
clear that local notice should be made if not 
simultaneously at the-announced time in the 
Gazette and in the locality but at least within a 
minimum possible time after the notification. 
The officials concerned have to act with sincer- 
ity and in a most diligent manner because any 
avoidable delay would render the publicity 
contemplated undér Sec.4(1) OE the Act effect-. 
less.” 
11. In P. Venkalumatinam Naidu v. State of Tamil 
Nadu, 1990 T.L.N:J. 264, another Division Bench 
followed the above Division Bench judgment and 
quashed the acquisition proceedings on the ground 
of a deep gap between -the publication in the 
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newspapers and the publication of the substance 


, ofthe 4(1) Notification in convenient places ofthe 


locality. 
12 One Supreme Court judgment has to be looked 
into now. In State of U.P. v. Radhey Shyam, A.LR. 
1989 S.C. 682, the Supreme Court considered a 
question in the light of Amendments introduced 
to Secs.4, 6 and 17(4) of the Act by Central Act 68 
of 1984, and the question is as follows: : 
“whether the declaration under Sec.6 of the 
Act could be issued simultaneously along with 
the Notification under Sec.4 of the Act in view 
of the amendment made to' Sec.17(4) of the 
Act.?” 
After an elaborate discussion, the Supreme Court 
held as follows: 

“ “But the words “after the date of the publica- 
tion of the notification” in sub-sec.(4) of Sec.17 
read simpliciter clearly indicate that declara- 
tion under Sec.6 had to be made after the 
publication of.the notification meaning thereby 
subsequent to the date of the publication of the 
notification. "' 


- Inthecourse ofthe judgment, the Supreme Court 


has made certain observations which are relevant 
and helpful for deciding the issue on hand. The 
Supreme Court, after noticing an earlier decision 
Collectór (District Magistrate), Allahabad v. Raja 
Rani Jaiswal, A.I.R. 1985 S. C. 1622, observed as 
follows: 
“This Court held that the publication of the 
` notice in the locality as required in the second 
part of Sec. 4(1) of the Act was mandatory and 
unless that notice was given in accordance with 
the provisions contained therein, the entire 
acquisition proceedings would bevitiated. The 
Court further held that the assumption that 
thesole purpose behind publication ofa notice 
in the locality under Sec.4(1) was to give an 
opportunity to the person interested in land to 
object to the acquisition under Sec.5-A of the 
Actwas not well-founded. Therefore, itcannot 
be sdid that where such person files his objec- 
tions, the purpose was achieved and. that the 
failureto give public notice in the locality need 
‘not be treated as fatal to the proceedings.” 
The Supreme Court, on the scope of the interpre- 
tation of a statute, observed, after noticing an- 
other judgment of the Supreme Court in Raja 
Satyendra Narayan Singh v. State of Bihar, A.LR. 
1987 S.C. 1390: (1987)3 S.C.C. 319, as follows: 
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“The basic principle, it was reiterated at page 


325 of the reports, of the construction ofevery - 


statute was to find out what is clearlystated and 
not to speculate upon latent imponderables. 


The scheme of the Act also must be looked . 


into. In interpreting the statutes it is safer to 
rely on the obvious meaning rather than to 
investigate the imponderables." 
Bearing in mind the various ratios laid down-by 
this Court and the principles laid down by the 
: Supreme Court as referred to above, let us now 
consider the question on hand. ` 
13. Bearingin mind thevarious ratios laid down by 
this Court and the principles laid down by the 
Supreme Court as referred to above, let us now 
consider the question on hand. 
14. We have extracted above; the relevant provi- 
sions. Mishra, J., expressed his view about the 
question on hand as follows: . 
“Coming to the language of Sec.4 of the Act 
however 1 find that while it has clearly stipu- 
lated publication of the Preliminary notifica- 
tion-in the Official Gazette and in two daily 
newspapers circulating in the locality, it says 


that the Collector shall cause public notice of . 


`, the substance of such notification. While the 
contemplated publication in the Official 
Gazette and in two daily newspapers is the 
publication of the text of the notification, only 
substance of the notification is required to be 
given at convenient places in the locality. It is 
clear therefore that publication of the notifica- 
tion must in the circumstances of the case 
mean: publication in the Official Gazette and 

in two daily newspapers circulating in the 

. - locality. The words “the last of the dates of 
. such publication and the giving of such public 
notice, being hereinafter referred to as the 
date of the publication of the notification” are 


meant for théactions that the officers may take : 


' with respect to the land proposed to, be 
acquired.” : 


The learned Judge has also given another reason - 


for the above view in the following words: 
- “If publication in the Official Gazette and in 
daily newspapers on the one hand and notice of 
the substance of the notification on the other 


hand are made on different dates and thereis a. 


_ long gap of time between the.two, will it be 
open to the State Government and/or officers 
tosay that they would treat the public notice of 


The Madras Law Journal Reports .- -~ 


[1992 


the substance of the notification as the date of 
the publication and ignore the publication in 
the official gazette and in the daily newspapers 
for the purpose of clause (ii) to Proviso to sub- 
sec.(1) of Sec.6 of the Act? 
The learned Judge answers the above question as 
follows: 
“The legislature has said ‘the last of the dates 
_ of such publication and the giving of such 
public notice’ evidently to indicate that there 
may be some gap between the publication in ` 
the Official Gazette ad’ the newspapers and 
between the publication in the Official 
Gazette and the newspapers and the public 
notice. The last date of such publication in the 
said expression must in the context confine to 
the purpose under Sec.4(2) of the Act and not 
extend to the purpose of the declaration under 
Sec.6 of the Act." 
On that basis, the learned Judge was firmlyof the 
view that the date of publication of the substance 
ofthe4(1) Notification in the convenient places of 
the locality cannot be taken as the last date forthe . 
purpose of counting one year contemplated under 
Clause (ii) to Proviso to sub-sec.(1) of Sec.6 of the 
Act. With respect, we are unable to agree with the 
view taken by the learned Judge. We shall imme- 
diately give our reasons. 
15. First of all, the reason given by- -the learned - 
Judge that the words ‘the last of the dates of such 
publication and the giving of such public notice,’ 
being hereinafter referred to as the date of the 
publication of the notification’ are meant for the’ 
actions that the officers may take with respect to 
the land proposed to be acquired, does notappear 
to be sound. For, even in.the absence of those . 


. words, the section conveys the same idea particu- 


larly in view of the use of the word ‘thereafter’ in- 
Sec.4(2). The language employed in Sec.4(1). is, 
that each one of the requirements, namely, publi- 
cation in Official Gazette, publication in the 
newspapers, and publication of the substance in 
convenient places of the locality are all indispen- 
sable and, as observed by the Supreme Court, the 
non-observance of any one of those requirements 
willbe fatal to the acquisition proceedings. There- 
fore, unless all the three requirements are com- 
plied with, the officers cannot invoke Sec.4(2).of 
the Act. As noticed above, the Supreme Court has 
clearly observed that the publication of the sub- - 
stance of the notificationin the convenient places 


moo. Chellammal v. Alandur Municipality 
of the locality is as important as that of the other , 


two requirements. Again, applying the principle 
laid down by the Supreme Court in the matter of 
interpretationofstatutes, namely, the Court must 
find out whatisclearlystated in thestatuteand not 
speculate upon the latent imponderables, we 
. consider that the interpretation given by the learned 
Judge cannot be sustained. We are, therefore, of 
the view that a plain reading of the words, namely, 
‘the last of the dates of such publication and of the 
giving of such public notice being hereinafter 
referred to as the date of publication of the Noti- 


fication’ introduced in Sec.4(1) by Central Act 68 * 


of 1984, will only mean that the date on which 


publicnotice of thesubstance of the notification is ` 


given at convenient places in the locality is to be 
taken as the date of publication ofthe Notification 
` in Sec.4(1) of the Act for the purpose of comput- 
ing the period of one year contemplated under 


Clause (ii) of proviso to sub-sec.(1) of Sec.6 of the ` 
Act. Mohan, J., as he then was, in S.Vellaikkan v. - 


The State of Tamil Nadu, 1988 Writ L.R. 22, has 
-taken similar view, with which we concur. 
16. The apprehension expressed by the learned 
Judge that the other interpretation, namely, tak- 
ing into account the publication of the substance 
, Ofthe4(1) Notification in theconvenient places of 
the locality, as the last date, would enable the 
Governmentto take undue advantageofthesame, 
is answered in the two Division Bench judgments 
of this Court. The learned, Judges have clearly 
$tated that there should not be long gap between 
the publication of the 4(1) Notification in the 


Official Gazette and in the newspapers and the: 


publication of the substance of the 4(1) notifica- 
tion in the convenient places in the locality. In 
fact, the learned Judges have quashed the acquisi- 
tion proceedings in those two cases on account of 
deep gap, as noticed above. We would like.to 


reiterate that there must be continuity of action in. 


the ‘publication of the 4(1) notification in thé 
Official Gazette and in the newspapers and also in 


giving public notice of the substance-of the 4(1) . 
notification at convenient places in.the locality, 


and if there is any long delay and/or break in the 
continuity, in any individual case, it is open to the 
court to quash the acquisition proceedings. It is 
-obviousona plain readingofthesaid Amendment 
that for the purpose of finding out the last of the 
dates, the publication and giving of public notice 
are made inseparable in the Amendment and 
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therefore the date on which public notice of the 


„substance of the 4(1) notification was given at the 


convenient places in the locality cannot: be 


. ignored for the purpose of finding out the last of 


the dates. Unless there are convincing reasons 
such as stay granted by Courts or Competent 
Authorities or otherwise, the delay between the 
publication of the 4(1) notification in the Official 


- Gazette and the public notice of the substance at 


convenient places of the locality should. not 
exceed two months. If it exceeds two months, it is 


` liable to be questioned. 


17. On facts, it is:not disputed before us that the 
declaration under Sec.6 was well within one year 
from the date of public notice of the substance of 
the 4(1) notification in the convenient places in 
the locality. Therefore, the challenge to the decla- 
tation under Sec.6 on the ground that itis beyond 
oné year from the date of publication of 4(1) 
notification in the Gazette, cannot be (sic.) sus- 
tained. f 

18. In the result, the writ appeal is allowed, the 
order ofthe learned judge is set aside, and the writ 
petition is dismissed. However, there will be no 
order as to costs. 


B.S. - 


Appeal allowed. 


IN THE HIGH COURT OF J UDICATURE AT 
MADRAS 


Present:- Thangamani, J. 


8th February, 1991. _ 


S.A.No.1598 of 1991 
Chellammal Appellant i 
Ni 


Alandur Municipality, i ata by its 
Commissioner ... Respondent. 


Tamil Nadu District Municipalities Act (Vof 1920), 
Sec.82(2) - Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), Sec.4 - Levy of Prop- 
erty tax - Basis of assessment under Act (V of 1920) 


`- Should be fair rent worked out under Sec.4 of Act 


XVIII of 1960 - Assessment not worked out on that 
basis - Cannot be sustained - Civil Court can declare ` 
the levy illegal. 

A reading of the decision of the Supreme Court in 
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Guntur Municipal Council v. Guntur Town Rate 
Payers’ Association, (1971)2 M.LJ. (S.C.) 7: (1971)2 
An.W.R. (S.C.) 7: (1971)2 S.C.J. 142: A.LR. 1971 
S.C. 353, would make it clear that the basis of 
assessment should only be fair rent worked out as 
provided in Sec.4 of the Tamil Nadu Buildings 
(Lease and Rent Control) Act. The mere fact that 
the Commissioner also took into consideration 
the provisions of the Rent Control Act while 
arriving at thé annual value on the basis of actual 
rent received by the landlord from the tenant 
would not suffice. In the absence of evidence to 


indicate that the Municipality assessed the prop-- 


erties on the basis of fair rent worked out under 
the provisions of the Tamil Nadu Buildings (Lease 
and Rent Control) Act the assessment cannot 


stand and it will be contrary to the dicta laid down 


by theSupreme Court in the decision referred to 
above. When the basis of the levy itself is wrong or 
that there is no basis at all for the levy and in that 
sense there is no substantial compliance with the 
provisions of the Municipalities Act, it is open to 
the Civil Court to declare the levy as illegal and in 
fact itis its duty to do so. [Paras 7 and 10] 
Cases referred to: 
Guntur Municipal Council v. Guntur Town Rate 
Payers’ Association, (1971)2 M.L-J. (S.C.) 7: (1971)2 


An.W.R. (S.C.) 7: (1971)2 S.C. 142: ALR. 1971 ` 


S.C. 353; Corporation of Calcutta v. Padma Debi, 
AIR. 1962 S.C. 151: (1962)3 S.G.R. 49; Ramaswami 
v. The Commissioner Corporation of Madras, (1977)2 
M.L.J. 457: 90 L.W. 713. 

R.Sundaravaradan for Smt.Revathi Muralidharan, 
for Appellant. 

C.Chinnaswami, for Respondent. 

The Court delivered the following 
JUDGMENT:- The plaintiff who has lost in both 
the courts below has preferred this Second 
Appeal. She is the owner of the premises bearing 
door No.33, Kothawal Street, Alandur. The prop- 
erty tax for this property which was originally 
Rs.92-70 per half year was suddenly increased to 
Rs.927.00 per half year. There was no notice served 
on the appellant before revision. Besides the 
assessment No.9217 was split into three bearing 
numbers as 92/7, 92/8, 92/9. The plaintiff filed 
revision and appeal to the Municipality on which 
the Municipality did not pass any orders. So she 
instituted O.S.No.505 of 1972 in the court of 
District Munsif, Poonamalle for declaration that 
theenhancedassessmentis illegal and void and for 
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permanent injunction restraining the respondent 
municipality from collecting tax at the enhanced 
rate. 

2. The municipality resisted the suit contending 
that when their Bill Collectorinspected the prem- _ 
ises he found that the appellant has converted the 
premises into 17 tenements. He was able to gather 
information from 15 tenants that applicant was 
collecting a rent of Rs.623 per month from them. 
On the basis of the information gathered at the 
time ofinspection of the Bill Collector the annual 
rental value was fixed at Rs.7,200 and the tax was 
enhanced accordingly. Special notice was issued 
to the appellant prior to the enhancement and the 
same has been acknowledged by the appellant’s 
husband. A personal enquiry was held at the 
instance of the appellant in the revision preferred 
by her and the enhanced assessment was con- 
firmed after another inspection by the Municipal 
Authorities. The appellant has not preferred any 
appeal under Rule 23(c) of Schedule 4 of Tamil 
Nadu District Municipalities Act. The respon- 
dent Municipality has followed -the procedure 
prescribed in the District Municipalities Act in 
increasing the assessment. 

3. In both the courts below it was argued on behalf 
oftheappellant that in arriving at the rental value 
ofthe premises, the Municipality hasnot followed 
the provisions of District Municipalities Act and 
the Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act and hence the enhancement should be 
held to be illegal on the basis of the judgment in 
Guntur Municipal Council v. Guntur Town Rate 
Payers’ Association, (1971)2 M.LJ. (S.C.) 7: (1971)2 
An.W.R. (S.C.) 7: (1971)2 S.C.J. 142: ALR. 1971 
S.C. 353. However both the courts below took the ` 
view that the evidence of D. W.1 that the Commis-_ 
sioner examined the tenants of the premises and 
tookinto consideration the provisions ofthe Rent 


' Control Act was sufficient even though no docu- 


ment was available to show that such procedure as 
required under the Rent Control Act had been 
followed. The lower Appellate Court held that the 
decision in Guntur Municipal Council v. Guntur 
Town Rate Payers’ Association, (1971)2 M.L.J. 
(S.C.) 7: (1971)2 An.W.R. (S.C.) 7: (1971)2 S.C. 
142: A.I.R. 1971 S.C. 353, will notapply to the facts 
of this case, since the impugned building herein 
has been rented out to the tenants and accordingly 
it dismissed the appeal and confirmed the assess- 
ment. 


I] Chellammal v. Alandur Municipality (Thangamani, J.) = 


4. The substantial questions of law that have been 

formulated for consideration in this Second Appeal 

are: 
(1) Whether the Courts below erred in not, 
applying the ratio decidendi of the Supreme 
Court in Guntur Municipal Council v. Guniur 
Town Rate Payers’ Association, (1971)2M.L.J. 
(S.C.) 7: (1971)2 An.W.R. (S.C.) 7: (1971)2 
S.C.J. 142: ALR. 1971 S.C. 353? 
(2) Whether the Courts below are right in 
holding that the municipality can make an 
assessment on the basis of rent and not in 
accordance with the fair rent fixed under the 
Tamil Nadu Act 18 of 1960? 

5. Relyingonthedecisionofthe Supreme Court in 

Guntur Municipal Council v. Guntur Town Rate 


Payers’ Association, (1971)2 M.L.J. (S.C.) 7: (1971)2 ~ 


An.W.R. (S.C.) 7: (1971)2 S.CJ. 142: ALR. 1971 
S.C. 353, the appellant herein contended before 
the lower Appellate Court that the Municipality 
has not followed the basis prescribed under the 
provisions of the Rent Control Act in arriving at 
the rental value ofthe building. The Municipality 
on its part argued that though it has taken into 
consideration the provisions of the Rent Control 
- Act before fixing the rental value of the premises, 
itis not necessary to take the actual measurements 
and noté down the other features. It is enough if 
the assessing authority bears in mind the (sic) 
factors prescribed under the Rent Control Act 
before determining the rental value of the build- 
ing. The lower appellate court accepted this con- 
tention and relying on the evidence of D.W.1 that 
the Commissioner took into consideration the 
provisions of the Rent Control Act besides exam- 
ining the tenants of the premises upheld the 
assessment. SY oe : 

6. Thiru R.Sundaravaradan the learned Senior 
Counsel for the appellant argued that the basis of 
assessment should be only the fair rent which can 
be fixed according to the rules under the Rent 
Control legislation and it is immaterial whether 
the building has been actually leased out or not. 
The lower appellate Court has erred in thinking 
that there was evidence of higher rental income 
derived by the Appellant and that thesame can be 
basis of municipal assessment, In Guntur Munici- 
pal Council v. Guntur Town Rate Payers' Associa- 


tion, (1971)2 M.LJ. (S.C.) 7: (1971)2 An.W.R. ` 


(S.C.) 7: (1971)2 S.C.J. 142: ALR. 1971 S.C. 353, 
suits were instituted for a declaration that the 
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general revision of the rental values of the houses 
andbuildingseffected by the Guntur Municipality 
in the year 1960, for the purpose of assessment of 
taxis illegal and ultra vires and for a consequential 
relief of a permanent injunction restraining the 


`- Municipality from acting on the special notices 


issued on the tax payers. The Supreme Court was 
called upon to décide whetlier before the fixation 
of fair rent of any premises the Municipality was 
bound to make assessment in the light of the 
provisions contained in the Rent Control Acts. It 
held.Sec.62(2) of the District Municipalities Act 
makes provisions for the fixation of annual value 
accardingto the rent at which lands and buildings 
may reasonably be expected to be let from month 
to month or from year to year less the specified 
deductions. The test essentially is.what rent the 
premises can lawfully fetch if let out to a hypo- 
thetical tenant. The Municipality is thus not free 
to assess any arbitrary annual value and. has to 
look to and is bound by the fair or the standard 
rentwhich would be payable fora particular prem- 
ises under the Rent Control Act in force during 
the year of assessment. 

7. Itwas urged before the Supreme Court that it is 
only after fixation of fair rent ofa building that the 
landlord is debarred from claiming and receiving 
payment of any amount in excess of such fair rent, 
Solongas the fair rent ofa building is not fixed the 
assessment or valuation by a municipality need 
not be limited or governed by the measures pro- 
vided by the provisions of the Act for determina- 
tion of fair rent. The Supreme Court repelled this 
argument and laid down that on the language of 
Sec.62(2) of the Municipalities Act no distinction 
can be made between buildings the fair rent of 
which has been actually fixed by the Controller 
and those in respect of which nosuch rent has been 
fixed. It has made it clear that the landlord cannot” 
lawfully expect to get more rent than the fair rent 
which is payable in accordance with the principles 
laid down in the Act. The assessmentof valuation 
must take into account the measure of fair rent as 
determinable under the Act. It may be that where 
the Controller has. not fixed the fair rent the 
municipal authorities will have to arrive at the 
figure of fair rent but that can be done without any 
difficulty by keeping in view tne principles laid 
down in Sec.4 of the Act for determination of fair 
rent. Areading of this decision would make it clear 
that the basis of assessment should only be the fair 
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rent Worked out as provided in Sec.4 of the Tamil 
Nadu Buildings (Lease and Rent Control) .Act. 
The mere fact that the Commissioner also took 
into consideration the provisions of the Rent 
Control Act while arrivingat the annual value on 
- . the basis of actual rent realised by the landlord 
from the tenant would not suffice. In the absence 
of evidence to indicate that the Municipality 
assessed the properties on the basis of fair rent 
worked out under the provisions of the Tamil 
Nadu Buildings (Leaseand Rent Control) Act the 
assessment canhot stand and it will be contrary to 
the dicta laid down by the Supreme Court in the 
decision referred to above. 


8. The learned Senior Counsel for the appellant 


next argument that even if the landlord actually 
receives more than the fair rent that would be 
applicable to the building that cannot form the 
basis for arriving at the annual value. The decision 
in Corporation of Calcutta v. Padma Debi, A.LR. 
1962 S.C. 151: (1962)3 S.C.R. 49, supports his 
claim. In this case the Calcutta Corporation in 
fixing the annual valuation of the respondent's 
premises took as basis of Rs.1450 as the monthly 
value of th premises. 'The.respondent filed objec- 
tion to the said assessment and meanwhile, under 
the West Bengal Premises Rent Control (Tempo- 
rary Provision) Act 1950, the standard rent of the 
said premises was fixed by the Rent Controller at 
Rs.632/8 per month. One of the objections raised 


was that the Corporation had no power to fix the. 


annual valuation at a figure higher than the stan- 
dard rent. It was held the rental value cannot be 
fixed higher than thestandard rent under the Rent 
Control Act. ' 

9. The learned senior counsel for the appellant 
also cited decision in Ramaswami v. The Commis- 
sioner Corporation of Madras, (1977)2 M.L.J. 457: 


90 L.W. 713. In this case no fair rent was fixed in , 


respect of the building in question. The petitioner 
contended that the rent which he was receiving is 
the fair.rent and therefore the rental value should 
be fixed with reference to the actual rent received 
by him. The Municipality proceeded on the basis 
that the rent received by the landlord did not 
represent the reasonable rent and that the build- 
ing may fetch a higher rent if let to be fixed with 
reference to the fair rent, if any, fixed under the 
statutory provisions for the building and if no fair 


rent has been fixed by the Rent Controller the 


Municipal Authorities have to apply the 
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provisionsofthe Rent Control Act and determine 
the fair rent for the building before assessing the 
property to tax. It was not the actual rent received 
by the landlord but the hypothetical rent which 
could be expected if the building is to be let, is the 
legal yardstick for determination of the reason- 
able rent. The decisions are to the effect that as a 
landlord cannot reasonably be expected to let a 
building for a rent higher than the fair rent in 


' contravention of the Rent Restriction Laws, it 
* should be taken that an upper limit has been fixed 


on the rate of rent, that a transaction entered into 
between the parties in defiance of the law cannot 
be'taken to be the basis for determining the rent 
which can reasonably be expected if the buildingis 
to be let. This decision also pointed out that the 
Supreme Court has taken consistently the view 
that the standard of reasonableness has to be 
judged not from the expectation of a landlord who 
takes the risk of prosecution and punishment 
which the violation of the law involves, but the 


.expectation of the landlord who is prudent enough 


to abide by the Jaw and that therefore, even in 
cases where the rents actually collected -by the 
landlords aré higher than the standard rent thé 
assessment could not bé made on the basis of the 
actual rents received by the landlord but by the fair 
rent which alone the landlord is entitled to collect 
legally from the tenants. 


-10. Thiru C.Chinnaswami, the learned senior counsel 


for the respondent contended that the Municipal 
Authorities have taken into account the provi- : 
sions of Rent Control Act while determining the 
annual rental value. Whether the formula pre- 
scribed under the Rent Control Act has been 
properly applied is not the criterion.. Once the 
provisions of Rent Control Act have been 
invoked, it cannot be said that the Municipality 
has acted arbitrarily or capriciously in which case 


-alone the matters could be agitated before a civil 


court. But we have already seen that there is only , 
the ipsi dixits of D.W.1 that the Commissioner'has 
also taken into account the provisions of the Rent 
Control Act in arriving at the annual rental value. 
Without producing the working sheet to indicate . 
that the fair rent was arrived at as per the provi- - 
sions of Sec.4 of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, a mereverbalstatemeni in 
the witness box that the provisions of the Act have 
been followed is of little consequence. In the 
course of his monthly visit during July 1976, the 


~ 
z 


n] 
Bill Collector of the Municipality found that the 
premises of the appellant has been underassessed, 
and sent his monthly report Ex.B-5 of the Munici- 


pality- On the report Ex.B-5 of the Revenue - 


Inspector, the Commissioner of the Municipality 
has issued the notice under the original of (sic.) 
annual value was worked out only on the basis of 
the information collected by the Bill Collector 
from the tenants at the time of inspection and no 
fair rentwas in fact arrived at as per the procedure 
prescribed in Sec.4 of the Rent Control Act. So it 
cannot be said that the Municipal Authority has: 
complied with the provisions of the Act, the civil 
court has no jurisdiction to go into the question 
whether the levy is excessive or not. But it is 
equally well settled that when the basis ofthe levy 
itself is wrong or that there is no basis at all for the 
levy and in-that sense there is no substantial 
compliance with the provisions of the Municipali- 
* ties Act, it isopen to the Civil Court to declare the 
levy as illegal and in fact it is its duty to do so. 

' 11. In these circumstances, it is seen that the 
courts below have erred in not applying the ratio 
decidendi of the Supreme Court in Guntur Munici- 
pal Counsel v. Guntur Town Rate Payers’ Associa- 
tion, (1971)2 M.LJ. (S.C.) 7: (1971)2 An.W.R. 
(S.C.) 7: (1971)2 S.C.J. 142: A.LR. 1971 S.C. 353, 
andin holding that the Municipality can make an 
assessment on the basis of rent not in accordance 
with the fair rent fixed under the Tamil Nadu Acr 
18 of 1960. 

12. In the result, the second appeal is allowed and 
the judgments and decrees of the lower courts are 
set aside and the suit is decreed as prayed for with 
costs throughout. 


BS. 


Appeal allowed. 


Tamil Nadu Cements Corporation Ltd. v. M/s. Sathiapal and Co. 


303 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[A Ippellate Tonino ] 


Present:- Mi. ishrā and Janarthanam, JJ. i 


OS.A.No.175 of 1981 20th September, 1991. 


Tamil Nadu Cements Corporation Ltd. 

- „Appellant 
vV.. 7 
Mss Sathiapal and Company nS PORE 
(A) Arbitration Act. (X-of 1940), Sec.30 - Award 
under - Validity - Examination of, by Court - Ambit 
and scope - Error of law or calculation done by the 
arbitrator - Conditions of contract and the clauses, 


. if can be read in the award to find out whether there 


has been any error of law - Objection to the award on 
ground that arbitrator committed error in awarding ' ` 
certain amounts related to matter either prohibited 
in the contract or not contemplated in the contract,’ 
something more than asked for the contractor - 
Objection, held, not sustainable. 

The grounds ofattack to the award in this case, are 
based solely on the award having been made the 
specific items of dispute enumerated therein. 
Otherwise, it is conceded that the award is not a 
speaking award. The Judgment of.the Supreme 
Court in M/s.Hind Builders v. Union of India, ALR. 
1990 S.C. 1340, is authority for proposition that 
merely because award is made for each item of 
claim, it cannot be treated as a speaking award or, 
award with reasonstated therefor and further that 
items of claims enumerated in the award will not 
be related to the various clauses of the contract 
and conditions of contract will not be read in the 
award or deemed to have been incoporated in the 
award. In the instant case, therefore, unless the 
said declaration of Jaw by the Supreme Court is 
ignored it will not be permissible to read in the 
award contents of the various clauses of the con- 
tract and to find out whether there has been any 


. errorof law or calculation done by the arbitrator. 


Since there were specific issues framed and 
referred by the District Judge to thearbitrator, the 
terms of the contract were very much incorpo- 
rated in the reference and the consequent award. 


' Moreover to answer a general objection, it had 


become necessary to refer to the terms of the 
contract and once the Court referred to the terms 


t 
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of the contract and found that any claim for extra 
cost was not contemplated and also that such 


objection has been raised before the arbitrator, © 


there as no other conclusion possible. Ifany refer- 
ence to the terms of the contract is permitted to 
find out whether the arbitrator has misconducted 
himself or not, the court shall be committing a 
serious error of law. _[Para 6] 
(B) Arbitration Act (X of 1940), Sec.29 - Arbitration 
proceedings -Award of interest by arbitrator - Power 
of. ' 

The only inhibition which courts have recognised 
upon the jurisdiction of the arbitrator to award 
interest is that interest could not be awarded for 
the period prior to the suit in the absence of an 
agreement for the payment of interesi or any 


usage of trade having the force of law or any - 


provision of the substantive law entitling the plain- 
tiffto recover interest and that it must be assumed 
that the arbitrator will have the same power to 
award interest as the court. The instant case is not 
one in which without reference to the contents of 
the contract and various terms and conditions 
therein, it will be possible to say that award of 
interest has been illegal and thus the arbitrator 
misconducted himself in making such an award. | 
[Para 6] 
Cases referred to: 
Raipur Development Authority v. M/s.Chokramal 
Contractors, (1989)2 S.C.C. 721: A.LR. 1990 S.C. 
. 1426; M/s.Hind Builders v. Union of India, A.I.R. 
1990 S.C. 1340; Continental Construction Co. Ltd. 
v. State of U.P., 1988 S.C. 1166; Seth Thawardas v. 
Union of India, (1955)2 M.L.J. (S.C.) 23: 1955 


The Madras Law Journal Reports 
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S.C.T. 445: (1955)2S.C.R. 48: A.I.R. 1955 S.C. 468. 
Nachiappa Chettiar v. Subramaniam Chettiar, ALR. 


"1960 S.C. 307; Satindar Singh v. Umarao Singh, 


ALR. 1961 S.C. 909; Union of India v. Sungo Steel 
Furniture Pvt. Ltd., AR. 1967 S.C. 1032; State of 
Madhya Pradesh v. Saith & Skeleton Pvt. Lid., 
ATIR. 1972 S.C. 1507. 
Appeal under Clause 15 of.the Letters Patent 
against the order of Shanmukham, J., dated 29.9.1981* 
and made in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in O.P.No.129 
of T981 on.the file of the Original Side of this 
Court. ` 
C.Harikrishnan, for Appellant. + 
S.Ramamurthi, for Respondent. 
The order of the Court was made by 
Mishra, J.:- This Appeal has arisen out of a pro- 
ceeding undér Sec.30 of the Arbitration Act in 
Application No.5374 of 1988 and O.P.No.129 of 
1981 on the Original Side of this Court. The Tamil 
Nadu Cements Corporation Limited (appellant ' 
and Mk. Sathiapal-and Company, a partnership 
firm represented by its partner, S.Sathiapal, carry- 
ing on business in the city of Madras (first respon- 
dent) had fallen in dispute with respect to a works 
contract for 
~ (1) Lime stone crusher Building vide agree- 

ment No.36/77-78, dated 10.10.1977. 

(2) Sub Station building vide agreement No.50/ 

771-78 dated 28.12.1977. 

(3) Central Control Room Building, vide agree- 

ment Na.14/78-79, dated 22.7.1978; and 

(4) Lime stock piles contruction, vide agree- 

ment No.77/78-79, dated 29.11.1978. 


2. The dispute, with the agreement of the parties, was referred to arbitration in terms of the arbitration 
clause in the agreement between the parties with the second respondent Mr.S.P.Namasivayam, an 
Engineer, as the Arbitrator made this award as follows: 








S: $ - 
No Particulars Claim ` Award Claim Award Claim Award 
Rs. Rs. Rs. Rs. Rs. Rs. 
1. Excavation UE . 
in Hard Rock 1,52,541.21 10,967.00 38,483.91 1,341 10,941.64 613. 
2. Piecemeal : =f : 
excavations 50,494.98 — 41,931.00 Nil Nil Nil Nil 
3. Satie 
25,489.65 24,414.00 5,001.15 Nil Nil Nil 


for PCC 


E 
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4. Additional ` 
lead for . E ; f 
. AA stones 18,360.00 16,324.00 - -5,218.70 , -5,219 Nil Nil 
: (Steel) : XT 
5. Extended ` 1,10,053.26 23,053.00 — 66,535.76 . Nil 44,000.00 — Nil 
stay (G.1) i 
` 94,917.00 
| (G.2) 
6. Expenses E. 
J overload 6,80,000.00 88,918.00 'Nil Nil Nil Nil 
7. Interest 
on undis- 
puted - : - 
amount 5,310.00 Nil Nil Nil Nil Nil 
12,03,486.15 3,15,834 1,69,727.86 6,560.00 82,659.33 1,183 





and accordingly the award was sought to be made 
a rule of the Court. The petitioner/appellant has 
- challenged the award on the groundsinter alia that 
the Arbitrator committed error in awarding cer- 
tain amounts related to matter, either prohibited - 
in the contract, or not contemplated in the con- 
tract, something more than asked for by the con- 
tractor and interest for which he had no authority. - 
On the question that the Arbitrator had awarded 
certain amounts with respect to matters-either 
prohibited in the contract or not contemplated in 
the contract, the petitioner/appellant relied upon 
the tender for piece work which stated as follows: 
*We hereby distinctly and expressly declare 


and acknowledge that before the submission . 


of our tender we have carefully followed the 
instructionsin the tender notice and have read 
the Tamil Nadu Detailed Standard Specifica- 
tions and the relevant clauses of the Prelimi-. 
nary Specification ofthe Tamil Nadu Detailed 
Standard Specifications and that we have made 
such examinations of the contract documents 
and of the location where thesaid workis to be 
done and such investigation of the- work 
required to be done and in regard to the mate- 
rial required to be furnished as to enable us 
thoroughly to understand the intention of the 
same and the requirements, covenants, agree- 
ments, stipulations and restriction contained 
in the contract and in the-said specifications, 
and distinctly agree that will not theréafter 
make any claim or demand upon the 


MLJ 39 


=a 


. Corporation based upon or arising out of any 
' alleged misunderstanding or misconception 
or mistake on our part of the said require- 
ments, covenants, agreements, stipulations, 
restrictions and conditions.” x 
3. Shanmukham, J., who heard the matter, how- 
ever, found that the ‘claim made by the Contractor 
undér this head did not relate to any alleged mis- 
understanding or misconception or mistake at the 
part of the requirements, covenants, agreements, 
stipulations, restrictions, and conditions set outin 
the contract document and quoted clause 3(2) of 
the tender to substantiate his conclusion under’ 
which clause it was stated. 

-“Tenderers must -satisfy themselves fully 
before tendering by a personal examinationof 
the site of the proposed work to study about 
soil conditions, availability of water, power 
-eic. by examination of the plans and specifica- 

: tions attached with tender equiry and by other 
means as they prefer as to the accuracy and 

. 'sufficiency of the statement of quantities and 
all terms and conditions attached with tender 
enquiry and shall not at any time after the 
submission of their offer dispute or complain 

-of such statement of quantities nor assert that 

‘there was any misunderstanding in regard to 

- thenatureoramount of the work to be done or 
facilities mentioned above nor in consequence 
apply for extension of time-for completion 
beyond the date of completion i of JOP as COV- 
ered in the agreement.” n 
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On that basis, the learned Judge observes, 
“The claim made by the petitioner is that the 
quantity of hard rock was not as expected but 
was something more, but then there is no 
dispute with regard to the total quantity 
involved in the work. The dispute only related ` 


to the quantity of hard-rock, compared to soft - 


soil. So long as there is no dispute regarding 
the total quantity of work to bé done, there is 
no room for the application of this provision. 
There is nothing in the contract which has 
disabled the contractors to make the claim 
relating to the excavation in hard rock. If there 
isno such prohibition even impliedly the con- 
tractor is entitled to be paid because the peti- 
tioner had the benefit of such work. As a mat- 
- ter of fact, there is no dispute about the quan- 
tity of work so done. Then the matter is cer- 
tainly within the competence of the Arbitra- 
tor, because under arbitration clause II-1 at 
page 30 VoLIII the arbitrator shall also have `~ 


power to open up, review and revise any certifi- . 


cate, opinion, decision, requisition or notice, 
save in regard to the matters expressly 
exempted and to determine all matters in dis- 
pute which shall be submitted, to him and of 
which notice shall have been given as afore- 
said. Thus, the-arbitrator has wide powers to 

.. determine all matters between the two con- 
tracting parties, namely the petitioner and the , 
Contractor. Cofisequently, any decision of the 

‘ arbitrator turns on a dead question of fact and 
cannot be impeached under ‘Sec.30 of the . 
-Arbitration Act, because such a decision will 
not amount to an error apparent on the face of 

. the record.” ~: re, tah Se T 

4. Coming to the second objection, the learned 

Judge held that the dispute under this head turned 

on pure question of fact and to.the third objection 

that it arose from the combined effect of the 


agreement and theassurance given to thecontrac- -- 


` tor on behalfof the petitioner, to the fourth objec- 

. tionthatas material had been placed before him as 
- tó how the award suffered and to the fifth objec- - 
tion that a reading of clause 9(2) of the agreement 
- meantthat if there is any cause beyond the control 


- of both the contracting parties, then the-Project `~- 


Manager of the Appellant Corporation. will be. 
provided an opportunity to assess the delay and . 
hindrance observed: . E ac = 

' “In the instant Case, it is common ground that 
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there were delays by the petitioner in supply- 
ing the drawings with complete and required 
details piecemeal without clarity, resulting in 

' the contract, applied for clarification, and so it 
is not necessary to recapitulate several causes 
for the-delay, as they are attributable.to the 
‘petitioner. According to the contractor, it is 
because of this delay for which the petitioner is 

_ solely: responsible, they were constrained to 
extend their stay at the project which caused 
them loss to the extent of Rs.1,10,056-26 
P.Though this contingency was not contem- 
plated under the contracts the petitioner is 
entitled to be paid damages that he has suf- 
fered on account of the delay for which the 
petitioner alone is responsible. As long as the 

- delay was not due to any of the laches on the 
part of the contractor, certainly, it is not only 
just but also legal that the petitioner shall pay 
for the extended stay. I do not find, therefore, 


any error to warrant interference with the award: ' 


. under Sec.30 of the Arbitration Act. 
5. Similarly, the learned Judge examined certain 
other items, such as overhead charges and the 
claim of interest to conclude that those were the 
questions not indicating any error oflaw commit- 


ted by the Arbitrator, of misconduct ofany kind by 
. him. . : ap n i 


6. The ambit under which the court can examine 
the validity of award of this kind is stated in a 
judgment. of. the .Constitution Bench of the 


. Supreme Court in Raipur Development Authority — 


v. M/s.Chokramal Contractors, (1989)2 S.C.C. 721. 
The Supreme Court has said: S 


“The scheme of the Arbitration Act is to pro- ` 
. videa domestic forum for speedy and substan- ` 
' tial justice, untrammelled by legal technicali- ' 
ties, by getting the dispute resolved by a person | 


in whom.the parties have full faith and confi- 


- _ dence. The award given by such a person under - 
. thescheme of the Act can be assailed only on. 


^ 


very limited ground like those mentioned in 
Sec.30 of the Act. The resultis that most of the 


.. awards at present ate made rules of the court ` 
‘despite objections to theirvaliditybythe party  . 
- - against whom those awards operate. To have a 


. provision making it obligatory for the arbitra- 
-.xtor.to give reasons for.the award could be 


asking for the introduction of an infirmity in^ - 


_ the award which in most cases is likely to prove 
fatal. Many honest awards ‘would thus be set 


4 


aS 


uy 


- aside. : . - ; 
Once the arbitrators are compelled to give rea- 
-sons in support of the award, the inevitable 
effect of that would be that the validity of most 
of them would be challenged on the ground 
that the reasons or at least some-of them-are 
bad and not germane to the controversy. 
Sometimes, if four reasons are given in sup- 
port of the award and one of the reasons is 
shown to be not correct or not germane the 
award would be challenged on the ground that 
" itis difficult to predicate as to how far the bad 


the decision of the arbitrator. Many awards 
would not survive court scrutiny in such cir- 
cumstances. i j ; 
It is also noteworthy that in a large number of 


cases the arbitrator would be laymen. Although ~ 


their final award may be an honestand consçi- 
entious adjudication of the controversy and 
dispute, they may not be able to insert reasons 
in the award as may satisfy the legal require- 
ments and the scrutiny of the court. The arbi- 
trators having been chosen by the parties, it 
would, in our opinion, be not correct to put 
extra burden on them of also giving reasons 
. which are strictly rational and germane in the 
eye of law in support of their award. Once the 
parties have voluntarily chosen the arbitra- 
tors, presumably because they have faith in 
their impartiality, the law should not insist 
upon the recording of reasons by them in their 
award. 
The previous experience, in fact, points out 
that it is awarded incorporating reasons which 
have generally been quashed in court. The 
awards not giving reasons have survived the 
attack on their validity, unless the arbitrator is 
otherwise shown to have misconducted him- 
self or his award suffers from some other tech- 
nical defect.” y : 
Before we refer to another judgment .of the 


' Supreme Court in.M/s.Hind Builders v. Union of _ 


India, A.I.R. 1990 S.C. 1340, we may take notice of 
the fact that the grounds ofattack to the award are 
based solely on the award having been made for 


specific items of dispute enumerated therein in. 


the manner extracted by us earlier. Otherwise, it is 
conceded that the award is not a speaking award. 
In M/s.Hind Builders the Supreme Court consid- 
ered the arguments for the Union of India that 


‘Tamil Nadu Cements Corporation Ltd. v. M/s. Sathiapal and Co. (Mishra, J.) 


reason which is not germane has influenced ' 


m 
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award having been granted in respect of each item 
of claim was really a speaking award so far as it 
specified the amount granted in respect of each 
item of claim. The Supreme Court rejected the 
“contention stating: “ge he "n 
. “We have considered the respective conten- 
-tions of the parties and we are of the opinion 
'that the Division Bench erred in setting aside 
. the award in so far it related to the sum of 
"Rs.25,96,000. Though the annexure sets out 
- theaward of the arbitrators as against various 
items of claims, the mere enumeration of the 
heads of claim cannot be equated to an incor- 
poration of the statement of claim by the con- 
tractors into the award. At any rate, the award 
. does not relate the claims to the various clauses 
of the contract and the mere. fact that the 
statement of claim refers to various items in 
the schedule to the contract does not result in 
thecontract itself being incorporated as partof - 
the award. No error can be found in the award 
„unless one reads into it first the statement of 
claim and then the relevant clauses of the 
contract. But this cannot be done unless these 
documents are treated as incorporated in the 
award. This cannot be done.” 
This judgment of the Supreme Court is authority 
for proposition that merely because award is made 
for each item of claim, it cannot be treated as a 
speaking award or award with reasons stated there- 
for and further that items of claims enumerated in 
the award will not be related to the various clauses 
of the contract and conditions of contract will not 
be read in the award or deemed to have been 
incoporated in the award. In the instant case, ` 
therefore, unless the said declaration oflaw by the 
Supreme Court is ignored it will not be permis- 
sible to read in the award contents of the various 
clauses of the contract and then to find out whether 
there has been any error oflawor calculation done 
by the arbitrator. Learned counsel for the appel- 
lant however has placed reliance upon a judgment 
of.the Supreme Court in Continential Construc- 
‘tion Co. Ltd. v. State of U.P., 1988 S.C. 1166, to 
contend that in any case the award of interest by 
the arbitrator and award beyond the claim of the 
-contractor by thearbitrator have to be set aside as 
atleast in this matter the arbitrator could be said to 
have misconducted himself. According to the 
learned counsel, there would always be an inher- 
“ent objection to any award beyond the cliam of the 
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party and to the interest st which i is not Stipulated in 
the contract. The arbitrator will be deemed to 
have misconducted himself in not deciding the 
objections in this behalf. In Continential Construc- 
tion Co. Lid. v. State of U.P., 1988 S.C. 1166, a 
specific issue had been referred to the arbitrator. 
Thearbitrator however had answered the issue by 


a non-speaking award, after referring to an earlier . 


judgment of the Supreme Court in Serh Thawar- 
das v. Union of India, (1955)2 M.L.J. (S.C.) 23: 
1955 S.C.T. 445: (1955)2 S.C.R. 48: AER. 1955 
S.C. 468, the court observed: 
“If no specific question of law is referred, the 
decision of the arbitrator on that question is 
not final however much it may be within his 
jurisdiction and indeed essential for him to 
decide the question incidentally. The arbitra- 
tor is not a conciliator and'cannot ignore the 
law or misapply it in order to do what he thinks 
isjustand reasonable. Thearbitrator isa tribu- 
nal selected by the parties to decide their dis- 
putes according to law and so is bound to 
follow and apply the law, and if he does, he can 
be set right by the Court provided his error 
appears on the face of the award. In this case, 
thecontractor having contracted, he cannot go 
back to the agreement simply because it does 
not suit him to abide by it." 
The Supreme Court also rejected the contention 
that if specific issues referred to the arbitrator are 
answered by a non-speaking award, there is no 
. mistakeoflaw apparent on the face of record. The 
Supreme Court approved the view of the District 
Judge saying: 
“this being a general question, in our opinion, 
the District Judge rightly examined the ques- 
` tion and found that the appellant was not 
entitled to claim for extra cost in view of the 
terms of the contract and the arbitrator mis- 
conducted himself by not considering this 
Objection of the State before giving the award." 
This is evidently distinguishable on facts. Since 
there were specific issues framed and referred by 
the District Judge to the arbitrator, the terms of 
the contráct were very much incorporated in the 
referenceand theconsequent award. Moreover to 
answer a general objection, it had become neces- 
sary to refer to the terms of the contract and once 
the Court referred to the terms of contract and 
found that any claim for extra cost was not con- 
templated and also that such objection has been 
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raised before the arbitrator, there was no other 
conclusion possible. We are afraid if we permit 
any reference to the terms of the contract to find 


_ Out whether the arbitrator has misconducted himself 


or not, we shall be committing a serious error of 
law. We also think that any examination of the 
question of interest in the award therefore is not 
possible in the instant case. The only inhibition 
which courts have recognised upon the jurisdic- 
tion of the arbitrator to award interest is that 
interest could not be awarded for the period prior 
to the suit in the absence of an agreement for the 
payment of interest or any usage of tradé having 
the force of law or any provision of the substantive 
law entitling the plaintiff to recover interest and - 
that it must be assumed that the arbitrator will 
have the same power to award interestas the court 
- see Nachiappa Chettiar v. Subramaniam Chettiar, 
A.I.R. 1960 S.C. 307, Satindar Singh v. Umarao 
Singh, A.I. R. 1961 S.C. 909, Union of India v. Sungo 
Steel Furniture Pvt. Ltd., A.I.R. 1967 S.C. 1032 and 
State of Madhya Pradesh v. Saith and Skeleton Pvt. 
Lid., A.I.R. 1972 S.C. 1507. In Mjs.Hind Builders v. 


Union of India, ALR. 1990 S.C. 1340, however, 


Supreme Court has added: 

“While this is the position in cases which arose 
prior to the coming into force of the Interest 
Act, 1978 in cases arising after the coming into | 
force of the Acts, the position now is that 
though the award of pendente lite interest is 
still governed by the same principles, the award 
of interest prior to the suit is now governed by 
the Interest Act, 1978. Under the Interest Act, 
1978, an arbitrator is by definition, a court and 
may now award interest in all the cases to 
which the interest Act applies.” 

Thus, itis not a case in which without reference to 
thecontents of the contractand various terms and . 
conditions therein, it will be possible to say that 
award of interest has been illegal and thus the 


. arbitrator misconducted himself in making such. 


an award. In view of the above, we do not find any 
forcein the contentions of the learned counsel for 
the appellant that there are questions of any legal | 
misconduct of the arbitrator to be examined with 
reference to the various terms ofthe contract. The 
award for all purposes is final. The learned single 
Judge has committed no error of law'in rejecting 
the objections of the appellant. There is no merit 
in the appeal. The appeal is accordingly dismissed. 
However, on the factsand in the circumstances of 


" 
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Ij] Philip Jeyasingh v. The Jt. Regr. of Co-op. Societies 


the case, there will be no order as to costs. 


` 


BS. 


Appeal dismissed. 


[Full Bench] ! 
IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. f 


Present:- Nainar Sundaram, Actg.C.J., Srinivasan 
and Somasundaram, JJ. 


W.P.No.6191 of 1990 22nd January, 1992. 


Philip Jeyasingh -Petitioner 
V. x 
The Joint Registrar of Co-operative Societies, 
Chidambaranar Region; Tuticorin and others 

... Respondents. 


(A) Precedents - Judgments of Full Benches - Bind- 
ing nature of. E VE a 

It is common knowledge that. Full Benches are 
constituted specially for deciding specific quies- 
tions referred to them. The Judgment of the Full 
Bench is binding precedent as it expresses the 
collective opinion of the Court as such. It is bind- 
ing on a single Judge as well as a Division Bench 
until it is reversed by a higher court. Mere expres- 
sion of dissatisfaction by their Lordships of the 
Privy Council about the principles decided by a 
Full Bench of a High Court was not sufficient to 
take away their authority until the Privy Council 
expressed a definite disagreement with them. A 
Full Bench is a final court of Appeal in an Indian 
High Court, unless the case is referred to a Full 
Bench, and one Division Bench should regard 
itself bound by the decision of another Division 


Bench on a question of law and if the later Bench ~ 


does not accept as correct the decision of the 
earliér Bench, the only right and proper course to 
adopt is to refer the matter to a Full Bench. 
[Para 2] 
(B) Precedents - Law of - Principle$ - Exceptions to 
rule of precedents. 
The following principles can be culled out from 
the myriad case laws. (a) A single.Judge is bound 
by the decision of a Division Bench and if he does 
not agree with it he shall refer it to a larger Bench 
(b) a fortiori, he is bound by the judgment ofa Full 


309 


. Bench and if he does not agree with its ratio, he 


shall place the papers before the Chief Justice to 
consider whether a larger Bench should be consti- 
tuted for considering the question (c) A Division 
Bench is bound by the decision of another Divi- 
sion Bench and if it wants to differ, itshall refer the 
matter to the Full Bench (d) A fortiori a Division 
Benchis bound by the decision ofa Full Berichand 
if it wants to differ, it shall place the papers before 
the Chief Justice to consider whether a larger 
Benchshould be constituted for reconsidering the 
question (e) the decision ofa Full Bench is binding 
on the court including a subsequent Full Bencti 
until it is overruled by a larger Bench specially 
constituted by the Chief Justice for deciding the 
question. (g) Even the obiter dicta of a Full Bench 
is entitled to great weight. (h) The binding effect 
ofa prior decision does not depend upon whether 
a particular argument was considered therein or 


. not, provided that the point with reference to 


which an argument was subsequently advanced 
was actually decided (i) the decision of the 
Supreme Court is binding on the High Court and 
the Jatter cannotignore it on the ground thatsome 
relevant provisions of law were not brought to the 
notice of the Süpreme Court or some aspects of 
the matter in question were not considered by the . 
Supreme Court. : _ [Para 19] 
Halsbury's Laws of England sets out three excep- 


. tions to the rule of precedents. (1) The Court of 


Appeal is entitled and bound to decide which of 


-two conflicting decisions of its own it will follow 


(2) itis bound to refuse to follow a decision of its 
own which although not expressly overruled, cannot, 
initsopinionstand with a decision of the House of 
Lords and (3) the Court of Appeal is not bound to 
follow a decision of its own if given per incuriam. 
Courts in this country have followed the same 
principles and recognised the same three excep- 
tions to the rule of precedent. [Paras 21 and 24] 
(C) Per incuriam - Meaning of - Principles of. 

The literal meaning of the expression ‘Per incu- 
riam’ is ‘through want of care’. (1) A judgment is 
per incuriam if it is rendered in ignorance of a 
binding authority. (2) A judgment is per incuriam 
if it is rendered in ignorance ofa statute or a rule 
having the force ofa statute. (3) Ajudgmentis not 
perincuriam because it is based on a wrong under- 
standing of the law or a binding precedent and (4) 
A judgment is not per incuriam because the rea- 
soning is wrong in the opinion of the subsequent 


» 
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Bench. : [Paras 27.and 46] 
(D) Obiter dictum - Meaning of. 
The expression ‘obiter dictum’ means ‘that which 
is said in passing’. In Mozley and Whitely’s Law 
Dictionary, 7th Edition at page 240, it is defined as 
‘a dictum of a Judge on a point not directly rele- 


vant to the case before him’. If a Court expresses: 


its opinion on a point which has not arisen for 
consideration in the case, it is not binding as a 
precedent. What is binding in a judgment is only 
the ‘ratio decidendi' which means the reason or 
principle on which a case is decided. [Para 47] 
(E) Full Bench decision in Tamilarasan's case, 
(1989) 1.L.L.J. 588, if per incuriam or obiter dicta. 
It was contended that the judgment of the Full 
Bench is per incuriam as it has not expressly 
referred to the provisions of the Tamil Nadu 
Co-operative Societies (Appointment of Special 
Officers) Act (XXV of 1976), whereunder the 
Boards of Managementof Co-operative Societies 
were superseded and Special Officers were 
appointed by the Government to manage the 
societies. In para. 11 of its judgment, the Full 
Bench referred expressly to the reliance placed by 
one of the Counsel on the provisions of Tamil 
Nadu Act XXV of 1976, in particular the pre- 
amble to the Act and Secs.3 and 4 thereof. That 
argument was rejected by the Full Bench in para- 
graph 24 of its judgment. The said Act has substi- 
tuted only the Board of Management by the Spe- 
cial Officer and has not changed the character or 
status of a Co-operative Society. Thus the ques- 
tion has been specifically considered and decided. 
The fact that sections of the Act are not extracted 
and that they have not been referred to in para- 
graph 24 or any other part of the judgment would 
not mean that the Full Bench acted in ignorance of 
the provisions of the said Act or forgot about the 
same. - [Para 54] 
It is contended that the facts the DAhanoa s case, 
A.LR. 1981 S.C. 1395, were distinguishable and 
the judgment of the Supreme Court was wrongly 
ünderstood and invoked by the Full Bench. A 
careful perusal of the judgment in Dhanoa 5 case, 
ALR. 1981 S.C. 1395, does not warrant such dis- 
tinction. The basic-principle on which Dhanoa's 
case, A.I.R. 1981 S.C. 1395, was decided was that a 
Co-operative Society was not a statutory body as it 
- was not created by a statute. The change in the 
management of the society by supersession of the 
entire Board of Management, statutorily or 
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otherwise or placing the managementin the hands 
ofa Government servant without superseding the 
Board of Management would not make any differ- 
encein the eye of lawin view of the basic principles 
that a society is not a statutory body as it is not a 
creature of a statute. Even assuming for the sake 
of argument without admitting that the reliance 


placed by the Full Bench on S.S.Dhanoa was erro- _ 


neous, it would not make the judgment per incu- 
riam. It would at worst be only an erroneous 
understanding of the judgment of the Supreme 
Court by the Full Bench. That will not certainly 
render it per incuriam. [Para 55] 
A comparison of the provisions of Tamil Nadu 
Act (XXV of 1976) with that of the Bihar Act as 
found in the judgment in Brij Bihari Singh’s case, 
(1989)37B.L.J.R. 219, shows that the two Acts are 
entirely different and they are not pari materia. 
The Division Bench is, therefore in error in hold- 
ing that the reasoning in Brij Bihari Singh s case, 
(1989)37 B.L.J.R. 219, would hold good with ref- 
erence'to Tamil Nadu Act XXV of 1976 and that 
the Full Bench is per incuriam asit has not adopted 
that reasonings. . [Para 59] 
The judgment of the Full Bench is not invalidated 
by the sub-silentio rulealso. No argument or sepa- 
ratereasoning is needed to say that the decision of 
the Full Bench is not obiter dicta. It was necessary 
for the Full Bench to decide the question of whether 
a society managed by a Special Officer was ame- 
nable to the jurisdiction under Art.226 of the 
Constitution of.India. The Court is inclined to 
characterise the contention that the judgment of 
the Full Bench is obiter dicta as unintelligible. 

^ [Paras 56 and 57] 
Therefore, this Court has no hesitation in holding 


“that the judgment of the Full Bench in, 


R.Tamilarasan v. Director of Handlooms and Tex- 
tiles, (1989)1 L.L.J. 588, is not per incuriam or 
obiter dicta and the views taken by the Division 
Bench in A.Natarajan v. Registrar of Co-operative 
Societies, is not correct. The Court also holis that 
the judgment of the Full Bench is a valid prece- 
dent binding on the Division Bench and Single 


` Judgesofthis'Courtas well as subordinate Courts. 


[Para 63] 
(F) Constitution of India (1950), Art.136 - Petition 
for Special Leave - Dismissal by a non-speaking 
order - Effect of. - 
It is elementary principle that the dismissal of a 
special leave petition by the Supreme Court by a 


M 


1] 


non speaking order will ‘be ineffective as an . 
authority or a binding precedent. Such dismissal . 
without indicating the grounds or reasons there- 
for, must, by necessary implication be taken to be 
that the Supreme Court had decided only that the 
case was not fit for grant ofspecial leave. [Para 58] 
Cases referred to: K ] 
R.Tamilarasan v. Director of Handlooms and Tex- 
tiles, (1989)1 L:L.J. 588; A.Natarajan v. Registrar 
of Co-operative Societies, (1992)1 M.L-J. 63: (1991)2 
L.L.J.-296; Jai Sri v. Raj Dewan, (1962)1 M.L.J. 
(S.C.) 258: (1962)1 An.W.R. (S.C.) 258: (1962)1. 
S.C.J. 578: (1962)2S.C.R. 558: A.I.R. 1962S.C. 83; 
Seshamma v. Venkata Narasimharao, (1940) MLJ. 
400: L.L.R. 1940 Mad. 454: 51 L.W. 408: ALR. 
1940 Mad. 356; Harrisan v. Ridgway, (1925)133 
L.T. 238; Bakinsky v. Jacobs, (1929)1 K.B. 24; ` 
Philips v. Coppoing, (1935)1 K.B. 15; Bilmoria v. 
Central- Bank of India Ltd. Bombay, A.LR. 1943 
Nag. 340; Virayya v. Venkata Subbayya, A.I.R. 1955 . 
A.P. 215: 1955 An.W.R. 271; Lala Shri Bhagwan v. 
Ramchand, A:LR. 1965 S.C. 1767; Eknath v. State 
of Maharashtra, A.I.R. 1977 S.C. 1177; Brij Bihari 
Singh v. State of Bihar, (1989)2 B.L.J.R. 219; ‘Assis- 
‘tant Collector v. Dunlop India Ltd., A.LR. 1 985 S.C. 
330; Rookes v. Banard, 1964 A.C. 1129; Bala- 
krishna Raov. Haji Abdulla Sait, (1980)1 M.L:J. 30 
(S.C.); Somawanti v. ‘State of Punjab, (1963)2 MLJ. 
(S.C.) 18: (1963)2 An.W.R. (S.C.) 18: -(1963)2 


Y 


$.CJ. 35: (1963)2 S. C.R. 774: A.LR. 1963 S.C. 151; . : 


Mahadeolal Komodia v. The Administrator Gen-. 
eralof West Bengal, A.I.R. 1960 S.C. 936; Ningappa 
v. Emperor, A.I.R. 1941 Bom. 408; Enamullah v. 
Komsher Ali, 54 Cal. 256; Emperor v. Purushottam 
Ishwar; 45 Bom. 834; K.R.Sankaralingam Pillai v. 
Veluchami Pillai, (1942)2-M.L.J. 678: 205 I.C. 1: 
LL.R. 1943 Mad. 509: A.I.R. 1943 Mad. 43:55 L.W. 
794; Jai Kaur v. Sher Singh, A.I.R. 1960 S.C. 1118; 
-T.G.Mudaliar v. State of Tamil Nadu, A.LR. 1973 
‘S.C. 974: (1975)1 S:C:C; 536; Anil Kumar Necotia 
v. Union of India, A.LR. 1988 S.C. 1353; Kesho 
Ram and Company v..Union of India, (1989)3 
S.C.C. 151; Kamalammal-v. Venkatalakshmi, 
(1965)2 M.L.J. (S.C.) 122: A.LR. 1965 S.C.:1349; 
Lala Shri Bhagwan v. Ram Chand, A.I.R. 1965 S.C. 
767; Punam Chand v.’Subhakaran, ALR: 1969 
Cal. 547; Ballabhdas; Mathuradas ‘Lakani_ v." 
Municipal Committee, Madkapur, A.LR. 1970 S.C. 
1002; Sri Venkateswara Rice, Ginning and Ground- 
nut Oil Mill Contractors Company v. The State of 


Andhra Pradesh, A.LR. 1972 S.C..51; Punjab 


Philip Jeyasingh v. The Jt. Regr. of Co-op. Societies 


311 


University.v. Vijay Singh Lamba, A.LR. 1976 S.C. 
1441; Ekanath Shankarao Mukhawar v. State of - 
Maharashtra, A.I.R. 1977 S.C. 1177; Balakrishna 
Rao v. Haji Abdulla Sait, (1980)1 M.L.J. (S.C. )20; 
Pritan Kaur v. Surjit Singh, A.I.R. 1984 P.& H. 113; 
Ayaswami Gounder v. Munuswamy Gounder, (1984)4 
S.C.C. 376: ALR. 1984 S.C. 1789; Sonal Sihimappa 
v. State of Karnataka, A.I.R. 1987 S.C. 2369; S.LP. 
Corporation of Tamil Nadu Ltd. v. Arputharaj, 
ALR. 1991-Mad. 116; Sundaradas Kanyalal Bhathija 
v. The Collector, Thane, A.J.R. 1991 S.C. 1893; 
Union of India v. Raghubir Singh, A.I.R. 1989 S.C. 
1933: (1989)2 S.C.C. 754; Young v. Bristol Aero- 
planeCompany Ltd., (1944)2 All E.R. 293; Worces- 
ter Works Finance Ltd. v. Cooden Engineering 
Company Ltd, (1971)3 All ER 708; R v. Cuminghum, 
(1981)2 All E.R. 863; Paul Wilson and Company v. 
Bhoumanhal, (1983)1 AIL E.R. 34; Fitzlert Estates , 
Ltd. v. Cherry Inspector of Taxes, (1977)3 All E.R. 
996: (1977)1 W.L.R. 1345; Chancery Lame Safe & 
Deposit and Offices Company Ltd. v: LRC, (1966)1 
All E.R. 1: 1966 A.C. 85; Jaisri Sahu v. Rajdewan 


` Dubey, A.LR. 1962 S.C. 83; Ramashrey Roy v. 


Pashupati Kumar Pathak, A.L.R. 1968 Pat. 1; Yesh- 
bai v. Ganpat- Irappa Jangan, A.I.R. 1975 Bom. 20; 
Panjumal Hasomal v. Harpal Singh, ALR. 1975 
Bom. 120; Mamleshwar v. Kanahaiya Lal, A.I.R. 
1975 S.C. 907; Rama Raov. Shantibai, A.LR. 1 977 
“M.P. 222; Sitaram Hari Shankhe v. Laxman Ram- 
bodh Dubey, A.LR. 1980 Bom. 55; Thuraka 
Onuramma v. Tahsildar, Kadiri, A.I.R. 1980 A.P. 
267; Pritam Kaur v. Surjit Singh, A.I:R. 1984 P.& H. 
113; Syed Mohideen v. Government of Tamil Nadu, 
ALR. 1986 Mad. 188; A.R.Antulay v: R.S.Nayak, 
ALR. 1988 S.C. 1531; Municipal Corporation of 
Delhiv. Gumam Kaur, (1989)1 S.C.C. 101; Punjab 
Land Development and Reclaim Corporation Ltd. 
v. Presiding Officer, Labour Court, (1990)2 LLJ. 
70; Krishnakumar v. Union of India, (1990)4 S.C. C. 


.207; State of U.P. v. Synthetics and Chemicals Ltd., 


(1991)4 S.C.C. 1 39; Abdul Malick v. The Collector 


- of Dharmapuri, (1968)? M.L.J. 9; Morelle Ltd v. 


Wakeling, (1955)2 Q.B. 379; Farrell y. Alexander, 
(1976)1 Q.B. 345; Zimuerman v. Grossman, (1972)1 


| Q.B. 167; Zimmeman v. Gnosswan, (1 972)1 Q.B. 


.167; Industrial Properties-v. Associated Electrical 
Industries Ltd., (1977)2 All E.R. 293; Brwner Vilcan 
v. South India Shipping Corporation, (1981)1 All 


. E.R. 289; Virayya v. Venkata Subbayya, A.I.R. 1955 
_AP. 215; Ramashrey Roy v. Pashupati Kumar Pathak, 


ALR. 1968 Pat. 1; Yeshbhai v. Ganpat Iruppa 
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Jangan, A.I.R. 1975 Bom. 20; Panjumal Hassomal 
`~ v. Harpal Singh Abanshi Singh, A.I.R. 1975 Bom. 
120; Mamleshwar Prasad v. Kanhaiya Lal, A.LR. 
1975 S.C. 907; Rama Rao v. Shantibai, A.I.R. 1977 
M.P. 222; Sitaram Hari Sahunkhe, v. Laxman 
Rambodh Dubey, A.I.R. 1980 Bom. 55; Nayagarh 
Co-operative Central Bank Ltd. v. Narayan Rath, 
A.LR. 1977 S.C. 112; S.S.Dhanoa v. Municipal 
Corporation of Delhi, AIR. 1981 S.C. 1395; 
Municipal Corporation of Delhi v. Gumman Kaur, 
(1989)1 S.C.C. 101; Workmen of Cochin Port Trust 
v. Board of Trustees of the Cochin Port Trust, A.LR. 
19788.C. 1283; Indian Oil Corporation Ltd. v. State 
of Bihar, A.I.R. 1986S.C. 1780: (1986)4 S.C.C. 146; 
Employees Welfare Association v. Union of India, 
AIR. 1990 S.C. 334. _ 
V.Shanmugham, for Petitioner. 
G.Rajagopalan, Special Government Pleader 
(Writs), for Respondent Nos.1 and 2. 
C.Chinnaswami, Senior Counsel, for 
Mis.T.N.Vallinayagam, P.Govindarajan and 
C.Jayakumar for Respondent No.3. i 
The Order of Reference was made by 


D.Raju, J. (27.9.1991): The above writ petition 


though originally filed as one for a writ of manda- 
mus was allowed to be converted as one for the 
~ issue of a writ of certiorari to quash the order of 
dismissal dated 14.5.1991 made by the third 
respondent, the Special Officer of the Nazreth 
Urban Co-operative Bank Ltd., Tirunelveli Dis- 
trict. It is not necessary for me to dwell into the 
details of the case or the merits of the respective 
claims of the parties. Suffice it to point out that the 
respondents have filed a counter affidavit raising 
a preliminary objection that in view of the Full 
Bench decision of this Court, since reported in 


R.Tamilarasan etc. v. Director of Handlooms and - 


Textiles and others, (1989)1 L.L.J. 588, the writ 
petition is not maintainable. On the other hand, 
the learned counsel for the petitioner relies upon 
a subsequent decision ofa Division Bench of this 
Court dated 3.7.1991 in W.P.No.12811 of 1984 
A.Natarajan and others v. Registrar of Co-operative 
Societies and others since reported in (1991)2 M.L.J. 
63: (1991)2 L.L.J. 296, and contended that the 
Full Bench decision referred to supra. does not 
standin the way ofthe writ petitioner maintaining 


this writ petition under Art.226 of the Constitu-. 


tion of India. . 
2. Heard the learned counsel and gone through 
both the judicial pronouncements referred to above. 


The Madras Law Journal Reports 


[1992 


In my view, judicial propriety and decorum coun- 
sel me to place the above matter before My Lord, 
the Honourable the Chief Justice for a solution 
and if found necessary by my Lord to forma larger ` 
Bench for an appropriate consideration of the 
matter, both on the competency of Division Bench 
claiming the authority to declare decision of Full 
Bench to be not binding on the principle of per 
incuriam or obiter dicta as well as on the question 
of maintainability of a writ petition under Art.226 
of the Constitution of India against a Co-opera- 
tive Society, administered by the Board of Man- 
agementora specialofficer appointed in the place 


-or in substitution of the said Board of Manage- 


ment of the Society. 
3. With great respect and deepest deference to the 
learned Judges of the Division Bench who decided 
the case reported in A.Natarajan and others v. 
Registrar of Co-operative Societies and others since 
reported in, (1991)2 M.L.J. 63: (1991)2 L.L.J. 296, 
I am unable to subscribe to the course of action 
adopted by theDivision Bench. The reasons which 
propel me to adopt this course are as hereunder. 
Therécan benocontroversy over the position that 
weare still following the law of precedents and the 
same is recognised and approved to be the law of 
this land, and consequently we have to abide by 
certain well settled principles. A Constitution Bench 
of the Apex Court, in the decision reported in Jai 
Sri v. Raj Dewan, ALR. 1962 S.C. 83: (1962)1 
M.L.J. (S.C.) 258: (1962)1 An.W.R. (S.C.) 258: 
(1962)1 S.C.J. 578: (1962)2 S.C.R. 558, has laid 
down the position to be thus: 
(10) Considering this question, a Full Bench of 
the Madras High Court observed in Seshamma 
v. Venkata Narasimharao, (1940)1 M.L.J. 400: 
LL.R. 1940 Mad. 454: 51 L.W. 408: A.I.R. 1940 
Mad. 356 at 362 (F.B.):  . 
“The Division Bénch is the final Court of' 
appeal in an Indian Court, unless the case is 
referred to a Full Bench, and one Division : 
Bench should regard itself bound by the deci- 
' sion of another Division-Bench on a question 
of law. In England, where there is the Court of 
Appeal, Division Courts follow the decisions 
of other Divisional Courts on the grounds of 
judicial comity: See the Vera Cruz (No.2), (1884)9 
P.D. 96, Harrison v. Ridgway, (1925)133 L.T.. 
238, Ratkinsky v. Jacobs, (1929)1 K.B. 24 and 
Philips v. Copping, (1935)1 K.B. 15. If a Divi- 
sion Bench does not accept as correct the 


x 


- 
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IT] Philip Jeyasingh v. The Jt.Regr.of Co-op. Societies (F.B.-Srinivasan,J) 
. the Andhra High Court that under the circum- 


decision on a question of law of another Divi- 


sion Bench the only right and proper courseto- : 


adopt is to refer the matter to a Full Bench, for 
which the rules of this Court provide. If this 
coursé is not adopted, the courts subordinate : 
to the High Court are left without guidance. 


Apart from the impropriety of an appellate - 


Bench refusing to regard itself bound by a 
previous decision on a question of law of an 


-appellate Bench of equal strength and the dif- ` 
ficulty placed in theway ofsubordinate Courts . 


administering justice, there are the additional: 

factors of the loss of money and the waste of 

judicial time." 

“Law will be bereft of all its utility if it should 

bethrown into a state of uncertainty by reason 

of conflicting decisions, and it is therefore 
desirable that in case of difference of opinion, 

. thequestion should be authoritatively settled. - 
Itsometimes happens that an earlier decision 
given by a Bench is not brought to the notice of 
a Bench hearing the same question, and a 
contrary decision is given without reference to 

_the earlier decision. The question has‘ also 


stances aforesaid the Bench is free to adopt 
that view which is in accordance with justice 
and legal. principles after taking into consid- 
eration theviews expressed in the two conflict- 
ing Benches, vide also the decision of the Nagpur 
High Court in D.D.Bilimoria v. Central Bank of 
India Ltd. Bombay, A.I.R. 1943 Nag. 340. The 
better course would be for the Bench hearing the 
case tórefer the matter to a Full Bench in view of 


. conflicting authorities without taking upon itself 


to decide whether it should follow the one bench 
decision or the other. 
We have no doubt that when such situations 
arise, the Bench hearing cases would refer the 
matter for the decision of, a Full Bench." 
(Emphasis supplied) 


4. In Lala Shri Bhagwan and another v. Rama- 
chand and another, A.I.R. 1965 S.C. 1767, where 
Chief Justice, P.B.Gajendragadkar spoke for the - 
Court, it has been laid down as follows: 


been discussed as to the correct procedure to - l 


be followed when two such conflicting deci- 
sions are placed before a’later Bench. The 


practicein the Patna High Courtappears tobe : 


that in those cases, the earlier decision is fol- 
lowed and not theater. In England the prac- 
tice is, as noticed in thejudgment in Seshamma 
v. Venkata Narasimharao, (1940)1 M.L.J. 400:- 
LL.R. 1940 Mad. 454: 51 L.W. 408: A.I.R. 1940 
Mad. 356 (F.B.), that the decision of a Court of 
Appeal is considered as a general rule to be 
binding on it. There are exceptions to it, and 
oneofthemis thusstated in Halsbury's Laws of 
England. Third Edition Vol. 22, para 1687 
pp.799-800: 

“The Court is not bound to followa decision of 
its own if given per incuriam. A decision is given. 
pesincuriam when the court has acted in igno- 
rance of a previous decision of its own or of a 
court of a co-ardinate jurisdiction which cov- 
ered the case before it, or when it has acted in 


ignorance ofa decision of the HouseofLords.” - 


In the former case it must decide which deci- 
sion to flow, and in the latter it is bound by the 
decision of the House of Lords.” 

In Virayya v. Venkata Subbayya, AIR. 1955 
A.P. 215: 1955 An.W. R. 271, it has been held by 


MLJ 40 


“It is hardly necessary to emphasise that con- 
siderations of judicial propriety and decorum 
require that ifa learned single Judge hearing a 
matter is inclined to take the view that the 
earlier decisions ofthe High Court, whether of 


: _ a Division Bench or of a single Judge, need to 


' - be reconsidered, he should not embark upon 


that enquiry stating as a single Judge, but should 
refer the matter to a Division Bench or ina proper 
case place the relevant papers before the Chief 
Justice to enable him to constitute a larger Bench 


- te examine the question. That is the proper and 


traditional way to deal with such matters and it 
is founded on healthy principles of judicial 
decorum and propriety. It is to be regretted 
that the learned single Judge departed from 
this traditional way in the present case and 
‘choose to examine question himself." 
(Emphasis mine) 


.5. In Eknath v. State of Maharashtra, ALR. 1977 


S.C. 1177, P.K.Goswami, J. speaking for the bench 


x 


_ Observed as follows: 


“When there was a decision of a co- ordinate 
Court, it was open to the learned Judge to 
differ from it but in that case the only judicial, 


„alternative was to refer it toa larger Bench and 


not to dispose of the appeal by taking a con- 
trary view. Judicial discipline as well as deco- 
rum should suggest that as the only course.” 


6. The Division Bench has chosen to come to the 
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conclusion that the judgment of the Full Bench of . 


this High Court is per incuriam because it does not 
take notice of the law as laid down by the Patna 
High Court in Brij Bihari Singh v. State of Bihar, 

(1989)2 B.L.J.R. 219, which was said to have been 
affirmed by the Supreme Court of India in the 
sense that after notice in thespecial leave petition, 
the petition for leave was dismissed and also for 
not taking into account the relevant provisions of 
the Tamil Nadu Co-operative Societies (Appoint- 
ments of Special Officers) Act, 1976. The Division 
Bench was also of the view that the decision of the 
Full Bench is an obiter dicta because according to 
the Division Bench the only question before the 
Full Bench was whether writ would be against a 
co-operative society under Art.226 of the Consti- 
tution of India. Apart from the fact that the view 
that because the special leave petition against a 
decision ofa High Courtis dismissed, though after 
notice, it amounts to an affirmation {of the law laid 


down by the Division Bench of the Patna High . 


Court, by the Supreme Court is a debatable propo- 
sition by itself, would the judgment of the Full 
Bench be rendered per incuriam only because a 
judgment of another High Court is not noticed? 
The consideration by the Full Bench in paras 8, 15 
and 24 of its decision would go to show that the 
Full Beach was not oblivious to the position of the 
Special Officers and on the other hand, the Full 
Bench was of the view that it did not make any 
difference to the question to be decided Ey it. The 


absence of reference to the provisions of the 1976- 


Act does not mean that it was not in the considera- 
tion of the Full Bench when it decided the issue. 
The ground of obiter dicta also, in my view, does 
not appear to beappropriate having regard to the 
larger nature of the isSue actually before the Full 
Bench, the nature of consideration at length and 
the ultimates specific and definite conclusion 
rendered. ~ l 
7. In my considered view, where there is a decision 
of the Full Bench, a Division Bench or a learned 
-single Judge of the very same court cannot afford 
to takea different view either on the ground ofper 
incuriam or obiter dicta but the only judicial alter- 
native.for such a Bench would be to refer the 


matter to the Hon’ble the Chief Justice for having ` 


the same considered by a larger Bench and a 
judgment of the larger Bench cannotbeavoided to 
take a contrary view unless there is a direct and 
categorical pronouncement of the Supreme Court 


a 
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on the point and the mandate of Art.141 of the 
Constitution of India intervenes. The decision of 
this Court in, Syed Mohideen v. Government of 
Tamil Nadu, A.I.R. 1986 Mad. 188 (F.B.), was one 
rendered in a case which came before the Full 
Bench on a reference by the Division Bench con- 
sisting of learned Chief Justice Mr.M.N.Chandurkar 
and T.Sathiadev, J., when the learned Judges doubted 
the correctness of an earlier Division Bench Judg- 
ment on the ground that vital statutory. Rules 
made under Art.309 were not considered by the 


- earlier Division Bench, while rendering its deci- 


sion and that the rules which were omitted to be 
noticed made all the difference to the actual deter- 
minationoftheissue. Aspects like the principle of 
per incuriam or obiter dicta are in my view only 
reasons justifying deviation from a decision with- 
out overruling it and it is not given to a smaller 


Bench ofa Court to avoid the decision ofa larger . .' 


Bench which is otherwise binding upon such smaller 
Bench even for such reasons. 
8. For the matter now under consideration by me 


: itwould beappropriate torefertoinsupportofmy 
conclusions supra the decision of the Apex Court. 


in Assistant Collector C.E. v. Dunlop India Ltd., 

A.LR. 1985 S.C. 330, and particularly the obsérva- 

tions at page 334 onwards as hereunder: 
“We desire to add and as was said in Cassel and 
Co. Ltd. v. Broome, 1972 A.C. 1027, we hope it 
will never be necessary for us to say so again 
thatin the hierarchical system of Courts which 

„exists in our country, it is necessary for each 
lower ‘tiers, including the High Court, ‘to 
accept loyally the decisions of the higher tiers’. 
“It is inevitable in a hierarchical system of 
Courts that there are decisions of the Supreme 
Appellate Tribunal which do not attract the 
unanimous approval of all members of the 
Judiciary.....But the judicial system only works 
ifsomeone is allowed to have the last word and 
that last word, once spoken, is loyally accepted. 
Observations of Lord Hailsham and Lord 
Diplock in Broome v. Cassell. The better wis- 
dom ofthecourt below must yield to the higher 
wisdom of the Court above. That is the strength 

` Ofthe hierarchical judicial system. In Cassel v. 
Broome, commenting on the Court of Appeal’s 
comment that Rookes v. Barnard, 1964 A.C. 
1129, was renderedper incuriam, Lord Diplock 
Observed: \ 
“The Court of Appeal found themselves able 
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to disregard the decision of this house in Rookes 
v. Barnard, 1964 A.C. 1129, by applying to it the 
label per incuriam. 'That label is relevant only. 


to the right of an appellate court to decline to - 


follow one ofits own previous decisions, not to 
this right to disregard a decision ofa higher 

' appellate court or to the right of judge of the 

' High Court to disregard of the High Court to 
disregard a decision of the Court of Appeal." 
Itis needless to add that in India under Art.141 of 
the Constitution the Jaw declared by the Supreme 


Court shall be binding on all courts within the - 


territory of India and under Art.144 all authori- 
ties, civil and judicialin the territory-of India shall 
act in aid of the Supreme Court. f 
9. In yet another decision of the Apex Court 
reported in Balakrishna Rao and others v. Haji 
Abdulla Sait and others, (1980)1 M.L.J. 20 (S.C.), 
the Court emphatically laid down the position as 
follows: ; 
“(20) From the facts of Mool Chand Gupta’s 
Case, 88 L.W. 410, it is clear that the Division 
Bench of the Madras High Court had held that 
a tenant whose tenancy had been terminated 
with effect from 31st October, 1960 and against 
' whom a decree for eviction had been passed 
prior to the date on which Sec.3 of the Amend- 
ing Act came into force was entitled to be 
, treated as a tenant by virtue of the said provi- 
sion since he had continued to remain in-pos- 
` session ofthe property even after the termina- 
tion of the tenancy. The only ground on which 
the Division Bench which heard the present 
case did not follow the ruling in Mool Chand 
Gupta's Case, 88 L.W. 410, is that the effect of 
. , the termination of tenancy prior to the date on 
~ which Tamil Nadu Act XI of 1964 came into 
force had not been considered in that case. The 
binding effect of a decision, as observed by this 
Court in $mt.Somawanti and others v. State of 
Punjab and others, A.LR. 1963 S.C. 191: (1963)2 
° M.LJ. (S.C.) 18: (1963)2.An.W.R. (S.C.) 18: 
(1963)2 S.C.J. 35: (1963)2 S.C.R. 774, does not 
depend upon whether a particular argument 
was considered therein or not, provided that 
the point with reference to which an argument 
was subsequently advanced was actually 
decided. On going through the decision in 
Mool Chand Gupta's Case, 88 L.W. 410, we are 
of the view that the appropriate procedure 
which the Division Bench should have 
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~ followed in this case was to refer it to a Full 
Bench instead of by-passing the said decision 
. inthemanner in which it has been done in this 
case. The well-settled practicé to be follówed 
. in such cases is succinctly put by Das Gupta, J. 
in Mahadeolal Konodia v. The Administrator 
. Generalof West Bengal, A.I.R. 1960 S.C. 936, as 
-follows: 
*Before we part with this appeal, however, it is 
our duty to refer to one incidental matter. We - 
have noticed with some regret that when the 
earlier decision oftwo Judges ofthesame High 
Court in Deorajan's case, (1953)58 C.W.N. 64, 
was cited before the learned Judges who hear 
the present appeal they took on themselves to 
say that the previous decision was wrong, 
instead of following the usual procedure in 
case of difference of opinion with an earlier 
decision of referring the question to a larger 
Bench. Judicial decorum not less than legal 
propriety forms the basis of judicial proce- 
dure. If one thing is more necessary in law than 
any other thing, it is the quality of certainty. 
That quality would totally disappear if Judges 
of co-ordinate jurisdiction in a High Court 
. Start overruling one another's decision. If one 
Division Bench of a High Court is unable to 
‘distinguish a previous decision*of another 
Division Bench, and holding the view that the 
` earlier decision is wrong, itself gives effect to 
that view the result would be utter confusion. 
The position would be equally bad where a 
judge sitting singly in the High Court is of 
opinion that the previous decision of another 
single Judge on a question of law-is wrong and 
gives effect to that view instead of referring the 
matter to a larger Bench. In such a case lawyers 
would not know how to advise their clients and ' 
: all Courts subordinate to the High Court would 
find themselyes in an embarrassing position of 
having to choose between dissentient judg- 
ment of their own High Court." 
Asfar as we are aware it is the uniform practice in 
all the High Courts in-India that if one Division 
Bench differs from an earlier view on a question of 
law of another Division Bench, a reference is 
made to a larger Bench. 
10. The position and past experience being thus, 
there could not be much difference to the same 
evenwhen there isa need for proper development 
oflaw and justice. On this view, I direct that these 


" 
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papers may be placed before My Lord The Hon- 
ourable the Chief Justice for consideration of 
both the issues adverted to by me supra in such 
appropriate form or manner as My Lord the 
Honourable the Chief Justice deems fit to avoid 
doubt and uncertainty on n this vital aspect of law. 
The Order of the Full Bench was delivered by 
Srinivasan, J. on 22.1.1992: I. Question: The ques- 
tion referred to us is: 

“Can the judgment of the Full Bench in 

R.Tamilarasan v. Director of Handlooms and 


Textiles, (1989)1 L.L.J. 588, be characterised as - 
‘one per incuriam or “obiter dicta”, asopinedby . 


the Division Bench of this Court in A.Natarajan 
v. Registrar of Co-operative Societies, (1991)2 
M.L.J. 63: (1991)2 L.L.J. 2967 
II. Full Benches. 

2. This is the first time in the long history of this 


Court, the judgment. of a Full Bench is thrown , 


over-board with the label per incuriam and brushed 
aside as 'obiter dicta' by a Division Bench. It is 
common knowledge that Full Benches are consti- 
tuted specially for deciding specific questions 
referred to them. The judgment ofthe Full Bench 
is binding precedent as it expresses the collective 
opinion of the Court as such. It is binding on a 
single Judge as well as a Division Bench until it is 
reversed by a higher court. Mere expression of 


dissatisfaction by their Lordships of-the Privy . 


Council about the principles decided by a Full 
Bench of a High Court was not sufficient to take 
away their authority until the Privy Council 
expressed a definite disagreement with them. Vide 
Anant Ram and others v. Khushal Singh and others, 


ALR. 1927 AIL 244. In Gundavarapu Seshamma v. - 


Kornepati Venkata Narasimha Rao and. others, 


(1940)1 M.L.J. 400: LL.R. 1940 Mad. 454: 51 L.W. 


408: A.I.R. 1940 Mad. 356 (F.B.) a Full Bench isa 
final court of Appeal in an Indian High Court, 
unless the case is referred to a Full Bench, and one 
Division Bench should regard itself bound by the 
decision of another Division Bench on a question 
of law and if the later Bench does not accept as 
correct the decision of the earlier Bench, the only 
right and proper course to adopt is to refer the 
matter to a Full Bench. The Full Bench pointed 
.out that if the said course was not adopted, the 
courts subordinate will be left without guidance 
and there would be loss of money and waste of 
judicial time. In Ningappa v. Emperor, A.I.R. 1941 
Bom. 408, Beamont C.J., observed that a later Full 
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Bench cannot overrule an earlier Full Bench merely 
because the later Bench comprised of more Judges. 
He expressed himself thus: , " 
"There can be no doubt that a Full Bench can 
overrule a Division Bench, ard that a Full 
Bench must consist of three or more Judges; 
but it would seem anomalous to hold that a 
later Full Bench can overrule an earlier Full 
Bench, merely because the later Bench con- 
sists of more Judges than the earlier. If that 
were the rule, it would mean that a bench of 
seven Judges, by a majority of four to three, 
could overrule a unanimous decision of a bench 
of six Judges, though all the Judges were of 
co-ordinate jurisdiction. In Enamullah v. 
Kowsher Ali, 54 Cal. 266, Sanderson, C.J. stat- 
ing the practice in Calcutta seems to have been 
ofopinion thata decision ofa Full Bench could 
only be reversed by the Privy Council or by a 
bench specially constituted by the Chief Jus- 
tice. Even-if this be the true rule, there is 
nothing to show that the Chief Justice acted 
upon it in Emperor v. Purushottam Ishwar, 45 
Bom. 834. Ido not recollect myself over to have 
constituted Special Bench to consider the rul- 
ing of a Full Bench, though I have constituted 
many Full Benches to consider rulings of Divi- 
sion Benches.” . 
‘Tn KR.Sankaralingam Pillai and another v. Velu- 
chami Pillai and others, (1942)2 M.L-J. 678: 205 
IC. I: LL.R. 1943 Mad. 509: A.I.R. 1943 Mad. 43: 
55 L.W. 794, a Full Bench of this Court went to the 
extent of holding that an obiter dictum of a Chief 
Justice delivering the judgment of a Full Bench 
was entitled to great weight. 
- III. Precedents. 


. 3. In Mahadeolal Komadia v. The Administrator 


General of West Bengal, A.I. R. 1960 S.C. 936, it was 

ruled thus: 
“We have noticed with some regret that when 
the earlier decision of two Judges of the same 
High Court in Deorajan’s case, (1953)58 C.VEN. 
64: A.I.R. 1954 Cal. 119, was cited before the 
learned Judges who-heard the present appeal 
they took on themselves to say that the previ- 
ous decision was wrong, instead of followirig 
the usual procedure in case of difference of 
opinion with an earlier decision, of referring 
the question to a larger Bench. Judicial deco- 
rum no less than legal propriety forms the basis 
of judicial procedure. If one thing is more 


Ir] 
necessary in law than any other thing it is the 
quality of certainty. That quality would totally 


- disappear if judges of.co-ordinate jurisdiction. 


ina High Court start overruling one another's , 


decisions. If one Division Bench of a High 
Court is unable to distinguish a previous deci- 
sion of another Division Bench, and holding 
the view that the earlier decision is wrong, 
itself gives effect to that view the result would 


be utter confusion. The position would be : 


equally bad where a Judge sitting singly in the 
High Court is of opinion that the previous 
decision of another single Judge on a question 
of law is wrong and gives effect to that view 
instead of referring the matter toa larger Bench. 
In such a case lawyers would not know how to 
advise their clients and all courts subordinate 
to the High Court would find themselves in an 
enibarrassing position of having to choose 


between dissentient judgments of their own ` 


High Court." 
(20) As far as we are aware it is the uniform 
practice in all the High Courts in India that if 
one Division Bench differs from an earlier 
view on a question Of law of another Division 
Bench, a reference is made to a larger Bench. 
In Calcutta High Court a rule to this effect has 
been in existence since 1867. It is unfortunate 
that the attention, of the learned Judges was 
not drawn in the present case to.that rule. But 
quite apart from any rule, considerations of 
judicial propriety and decorum ought never to 
.' beignored by courts in such matters.” 
4. In Jai Kaur v. Sher Singh, A.I.R. 1960 S.C. 1118, 
the Supreme Court held that a subsequent Divi- 
sion Bench cannot disagree with a previous deci- 
sion of the Full Bench of the same Court. Refer- 
ringto theabove ruling in Mahadeolal Komadia v. 


The Administrator General of West Bengal, A.I.R. 


1960 S.C. 936, the Court observed. 
“If, as we pointed out there, considerations of 
judicial decorum and legal propriety require 
that Division Benches should not themselves 
pronounce decisions of other Division Benches 


to be wrong, such considerations should stand . 


even more firmly in the way of Division Benches 
disagreeingwitha previous decision ofthe Full 
Bench of the same court. 
5. Reiterating the ruling in Mahadeolal Komadia 
‘v. The Administrator General of West Bengal, A.LR. 
1960 S.C. 936, theSupreme Court in Jaisri Sahu v. 
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Rajdewan Dubey and others, A.LR. 1962 S.C. 83, 
observed as follows after quoting with approval a - 
passage i in the judgment of the Full Bench of this 


. Court in Seshamma’s case, (1940)1 M.L.J. 400: 


LL.R. 1940 Mad. 454: 51 L.W. 408: ALR. 1940 
Mad. 356 (F.B.): 
“Law will be bereft of all its utility if it should 
be thrown into a state of uncertainty by reason 
of conflicting decisions and it is therefore 
desirable that in case of difference of opinion, 
the question should be authoritatively settled.” 
6. In Somawanti v. State of Punjab, (1963)2 M.L.J. 
(S.C.) 18: (1963)2 An.W.R. (S.C.) 18: (1963)2 
$.CJ. 35: (1963)2 S.C.R. 774: A.LR. 1963 S.C. 151, 
itis held that the binding effect ofa decision does 
not depend upon whether a particular argument 
was considered therein or not, provided that the 
point with reference to wnich an argument was 
subsequently advanced was actually decided. This 
principle is reiterated in T.G.Mudaliar v. State of 
Tamil Nadu, A.I.R. 1973 S.C. 974: (1975)1 S.C.C. 
536; Anil Kumar Neotia v. Union of India, A.LR. 
1988 S.C. 1353 and Kesho Ram and Company v. | 
Union of India, (1989)3 S.C.C. 151. 
7. In Kamalammal v. Venkatalakshmi, (1965)2 
M.LJ. (S.C.) 122: ALR. 1965 S.C. 1349, the 


_ Supreme Court deprecated the course taken by a 


single Judge of a High Court in refusing to follow 


_the judgment of a Full Bench and ruled that not . 


merely convention but rules framed by several 
High Courts require that where a learned single 
Judge or a Division Bench does not agree with'a 
Full Bench decision, he or they either make a 
reference to the Full Bench or place the papers ` 
befare the Chief Justice for such a reference being 
made. A similar ruling was rendered in Lala Shri 
Bhagwan and another v. Ram Chand and another, 
A.LR. 1965 S.C. 1767. 

8. In Punam Chand v. Subhakaran, A.I.R. 1969 
Cal. 547, a Division Bench held that a Full.Bench 
decision is always binding on a Division Bench 
unless and until the same is overruled by the 
Supreme Court. 

9. In Ballabhdas Máthilfadas Lakani and others v. 

Municipal Committee, Malkapur, A.I.R. 1 970 S.C. 

1002, it is held that the decision of the Supreme 
Court was binding on the High Court and the 
latter could not ignore it because they thought 
that relevant provisions were not brought to the 
notice of the Supreme Court. 

10. In Sri Venkateswara Rice, Ginning and 
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Groundnut Oil Mill Contractors Company, etc. v. 
The State of A.P. and others, A.I.R. 1972 S.C. 51, it 
was observed: 
“It is strange that a co-ordinate Bench of the 
same High Court should have tried to sit on 
judgment over a decision of another Bench of: 
that Court. It is regrettable that the learned 
Judges who decided the latter case overlooked 
the fact that they were: bound by the earlier 
. decision." 
11. In Punjab’ University v. Vijay Singh Lamba, 
A.I.R. 1976 S.C. 1441, though the Court recog- 
nised that judicial consistency was not the highest 
state of legal bliss, law must grow and it cannot 
afford to be static, observed that precedents should 
be stepping stones and not halting places; but at 
the same time cautioned that the weekly change in 
the composition of the court ought not to be 
accompanied by changes in its rulings. 
12. In Eknath Shankarrao Mukhawar v. State of ~ 
Maharashtra, A.I.R. 1977 S.C. 1177, it was held 
that judicial discipline as well as decorum sug- 


.gested only one course when a Bench wanted to 


differ from the decision ofa co-ordinate court and 
that was to refer to a larger Bench. 

13. In Balakrishna Rao v. Haji Abdulla Sait, (1980)1 
M.L.J. (S.C.) 20: (1980)93 L.W.9 (S.N.), the, 
Supreme Court frowned upon the Division Bench 
of this Court which bypassed the ruling of an 
earlier Division Bench on the ground that a par- 
ticular argumentwas not considered in the earlier 
case. Reiterating the principles laid down in 
Somawanti v. State of Punjab, (1963)2 M.L J. (S.C.) 
18: (1963)2 An.W.R. (S.C.) 18: (1963)2 S.C.J. 35: 
(1963)2 S.C.R. 774: ALR. 1963 S.C. 151 and 
Mahadeolal Komadia v. The Administrator Gen- 
eralof West Bengal, A.I.R. 1960 S.C. 936, the Court 
observed that the Division Bench should have 


followed the procedure of reférring the matterto . 


a Full Bench in that case: 

14. In Pritam Kaur v. Surjit Singh, ALR. 1984 P. & 

H: 113, Sandhawalia, C.J. presiding over a Full 

Bench traced the law of precedents in detail. 

Referring to the decisions of English Courts and 

the Supreme Court of India he observed, B 
*9, [t would thus follow that once'a precedent 
is held to be a binding one, then no deviation 
therefrom is permissible within the judicial 
polity except in the well accepted categories of 
cases enumerated hereafter in para 12 of this 
judgment. 
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10. It is equally necessary to highlight that the 
binding nature of precedents generally and of 


Full Benches in particular is the kingpin of our 


judicial system. It is the bond that binds 

together what otherwise might well become a. 
thicket of individualistic opinions resulting in 

a virtual judicial anarchy. This is a self- 

imposed discipline which rightly is the envy of. 
other Schools of Law. Because of the legal 

position here being axiomatic and well-settled 

it is unnecessary to elaborate the issue on 

principle. 

11. Now apart from Full Benches and the prece- 


“dents of the Superior Court, it would appear 


that even judgments of the Benches of the 
same High Court in a limited way are binding 
in the sense that a judgment cannot be ren- 


: dered contrary to the earlier decision of 


co-equal Bench. At the highest, an equivalent 


-Bench can seek reconsideration of the same by 


a larger Bench. 

12. From the above, it would follow as a settled 
principle that the law specifically laid down by 
the Full Bench is binding upon the High Court 
within which it is rendered and any and every 
veiled doubt with regard thereto does not jus- 
tify the reconsideration thereof by a larger- 
Benchand thus put the law in a ferment afresh. 
The ratios of the Full Benches are and should 
bearrested onsurer foundations and are not to 
be blown away by every side wind. It is only 
within the narrowest field that a judgment of a 
larger Bench can be questioned for reconsidera- 
tion. One of the obvious reasons is, where it is 
unequivocally manifest, that its ratio has been 
impliedly overruled or whittled down by a subse- 
quent judgment of the superior Court or a larger 
Bench of the same Court. Secondly, where it can 


' beheld with certainty that a co-equal Bench has 


laid the law directly contrary to the same. And, 
thirdly, where it can be conclusively said that the 
judgment of the larger Bench was rendered per 
incuriam by altogether failing to take notice of a 
clear-cut statutory provision or an earlier bind- 
ing precedent. It is normally within these con- 
stricted parameters that a smaller Bench may 


` suggest a reconsideration of the earlier view and 


nototherwise. However, it is bestin these matters 
to be neither dogmatic nor exhaustive yet the 
aforesaid categories are admittedly the well- 
accepted ones in which an otherwise binding 
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precedent may be suggested for reconsideration. Arputharaj, A.I. R. 1991 Mad. 116, a Division Bench 


(Emphasis supplied) 


. 14. However, itis equally apt to elaborate what 


cannot be a valid ground for questioning or 
reconsidering, the law settled by a larger Bench. 
The very use of the word ‘binding’ would indi- 
cate that it would hold the field despite the fact 
that the Bench obliged to follow the Same may 


not, itself be in agreement at all with the view.: ` 


. It is a necessary discipline of the law that the 
judgments of the superior courts and of larger 
Benches have to be followed unhesitatingly 
whatever doubts one may individually enter- 
tain about their correctness. The rationale for 
this is plain because to seek a universal intel- 
lectual unanimity is an ideal too Utopian to 
achieve. Consequently, the logic and the 
rationale upon which the ratio of a larger 
Bench is rested, are not matters open for 
reconsideration. Negatively put, therefore, the 
challenge to thé rationale and reasoning of a 
larger Bench is not a valid ground for unset- 
tlingit and seeking a re-opening and re-exami- 
nation of thesame thus putting the question in 
a flux afresh. 

16. The argument aforesaid is plainly unten- 
able on principle. If the ratios of larger Benches 
and the judgments of superior courts were to 
be merely rested upon the quicksands of the 
ingenuity of the counsel to raise some fresh or 
novel argument (which had not. been earlier 
raised or considered) in order to dislodge them, 
then the hallowed rule of the finality of binding 
precedent would become merely a teasing 
mirage. It seems unnecessary to elaborate this 
aspect because it is clearly concluded by bind- 
ing precedent.” 
15. In Ayyaswami Gounder v. Munuswamy Goun- 
der, (1984)4 S.C.C. 376: A.LR. 1984 S.C. 1789, it 
was held that a single Judge of a High Court not 
agreeing with earlier decision of single Judge of 
thesame Court, should refer the matter toa larger 
Bench and propriety and decorum do not warrant 
his taking a contrary view. 


16. In Sonal Sihimappa v. State of Karnataka and 


others, A.LR. 1987 S.C. 2359, it was observed, 
“In a precedent-bound judicial system, bind- 


ing authorities have got to be respected and the ` 


procedure for developing the law has to beone 
of evolution." 
17. In S.LP. Corporation of Tamil Nadu Ltd. v. 


comprising two of us reiterated the law of prece- 
dents in the following words: 
“In such a contingency, sitting as we do, as 
Judges of á Division Bench of this Court, we 
are bound by the interpretation and prefer- 
ence given by the Full Bench ofthis Court. This 
will be in consonance with the decorum of our 
judicial functioning. It is well settled that an 
interpretation (and equally a misinterpreta- 
tion) by a larger Bench of the High Court, ofa 
decision or decisions of the Supreme Court is 
binding on a smaller Bench of the same Court, 
and the latter cannot refuse to follow the deci- 
sion of larger Bench, on the ground that the 
larger Bench has wrongly understood or con- 
strued the decisions of the Supreme Court. 
Taking note of this principle, we are obliged to 
hold that the appellants could not be held to 
-have locus standi to prefer and prosecute these 
writ appeals.” 
18. In Sundaradas Kanyalal Bhathija v. The Collec- 
tor, Thane, A.LR. 1991 S.C. 1893, the law is stated 
thus: 
“17, It would be difficult for us to appreciate 
the judgment of the High Court. One must - 
' remember the pursuit of the law, however 
glamorous it is, has its own limitation on the’ 
Bench. In a multi-Judge Court, the Judges are 
bound by precedents and procedure. They could 
use their discretion only when there is no 
“declared principle to be found, no rule and no 
authority. The judicial decorum and legal 
propriety demand that where a learned single 
Judge or a Division Bench does not agree with 
the decision ofa Bench ofco-ordinatejurisdic- . 
tion, the.matter shall be referred to a larger 
Bench. It is subversion of judicial process not 
to follow this procedure." ` 
XX XX XX 
20. The Chief Justice Pathak, in a recent deci- 
sion stressed the need for a clear and consis- 
tent enunciation of legal principle in the deci- 
sionsofa Court. Speaking for the Constitution 
Bench Union of India v. Raghubir Singh, A.LR. 
1989 S.C. 1933: (1989)2.S.C.C. 754, learned 
Chief Justice said: (S.C.C. p. 766: A.LR. p. 
1939) 
The doctrine of binding precedent has the 
merit of promotinga certainty and consistency 
in judicial decisions, and enables an organic 
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development of the law, besides providing 
assurance to the individual as to the conse- 
quence of transactions forming part of his daily 
affairs. And, therefore, the need fora clear and 
consistent enunciation of legal principle in the 
, decisions of a court." 

"Cardozo propounded a similar thought with 
more emphasis: 

I-am not to mar the symmetry of the egal 


structure by the introduction of inconsisten- ` 
‘cies and irrelevancies and artificial exceptions 


unless for some sufficient reason, which will 
commonly be some consideration of history or 
custom or policy or justice. Lacking such a 
reason, I must be logical justice as I must be 
impartial, and upon like grounds; it will not do 
to decide the same question one way between 
another. (The Nature of the Judicial Process 
by Benjamin N.Cardozo p.3). 

Judicial Process by Benjamin, N.Cardozo p.3). 


21. In our system of judicial review which is a . 


part ofour constitutional scheme, we hold it to 


: be the duty of Judges of superior Court and 


Tribunals to make the law more predictable. 


The questions of law directly arising in the case 


should not be dealt with apologetic approaches. 
The law must be made more effective asa guide 
to behaviour. It must be.determined with rea- 
sons which carry convictions within the courts, 
profession and public. Otherwise, the lawyers 
would be ina predicament and would not know 


how to advise their clients. Subordinate Courts: 
would find themselves in an embarrassing , 


position to, choose between’ the conflicting 
opinions. The general public would be in 
dilemma whether to Obey or not to obey such 
law and it ultimately falls into disrepute. 

22. Judge Learned Hand has referred to the 


tendency of some judges who win the game by , 
sweeping all the chessmen off the table. (The' 


Spirit of Liberty by Alfred A Knopf, New York, 
(1953) p.131). This is indeed to be deprecated. 
It is needless to state that the judgment of 
superior courts and Tribunals must be written 


` only after deep travail and positive vein. One 


should never let a decision go until he is abso- 
lutely sure it is right. The law must be made 
clear, certain and consistent. But certitude is 
not the test certainty and consistency does not 
mean that there should be no word of new 
content. The principle oflaw may develop side 
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by side with new content but not inconsisten- 
cies. There could be waxing and waning the. 
principle depending upon the pragmatic needs 
and moral yearnings. Such development oflaw , 
particularly, is inevitable in our developing 
country. In Union of India v. Raghubir Singh, ` 
ALR.1989 S.C. 1933: (1989)2 S.C.C. 754, learned 
Chief Justice Pathak had this to say (1989)2 ` 
S.C.C. 754 at p.767: (A.I.R. 1989 S.C. 1933: at 
1939: f 
Legal compulsions cannot be limited by exist- 
ing legal propositions, because, there will always- 
be, beyond the frontiers of the existing law, 
newareas inviting judicial scrutiny and judicial 


. Choice-making which could well affect the validity 


of existing legal dogma. The search for solu- 
tions responsive to, a changed social era 


involves a search not only among competing 


propositions oflaw, or Competing versions ofa 
legal proposition, or the modalities ofan inde- ., 
terminacy such as fairness'or reasonableness, 
but also among propositions from outside the 


- ruling law, corresponding to the empirical knowl- 


edge or accepted values òf present time and 
place, relevant to the dispensing of justice 
within the new parameters." d 


And he continued: 


“The universal problem presented forjudi- ` 
cial choice-making at the growing pointsofthe . 


law is an expanding universe. The areas brought 
under control by the accumulation of past’ 
judicial choice may be large. Yet the areas 
newly presented for still further choice, 
because of changing social, economic and tech- 


. nological conditions are far from inconsider- 


able. It has also to be remembered, that many 
occasions for new options arise by the mere 
fact that no generation looks out on the world 
from quite thesamevantage-pointas its prede- 
cessor, nor for that matter with the same per- 
ception. A different vantage-point or a differ-_ 
‘ent quality of perception often reveals the 
need for choice making formerly no alterna- 
tives, and no problems at all, were BEEN d 
Holmes tells us: 

“The truth is, that the law is always approach- 
ing, and never reaching, consistency. It is for- 
ever adopting new principles from life at the 
end, and italways retains old ones from history 
at the other, which have not yet been absorbed 


_ or sloughed off. It will become entirely _ 


S 
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consistent only when it ceases to grow." 

(Holmes the Common Law, p.36 (1881). 
19. Thus, the law of precedents has been uniform 
throughout the country for over a century. Occa- 
sional aberrations by Judges sitting singly or in 
Division Benches have not only been frowned 
upon, but condemned outright by higher Courts. 
The following principles can be culled out from 
the myriad case laws, (a) A Single Judge is bound 

















not agree with it, he shall refer the matter to a 
larger Bench (b) A fortiori, he is bound by the 
Judgment ofa Full Bench and if he does not agree 


Chief Justice to consider whether a larger Bench 
should be constituted for considering the ques- 
tion (c) A Division Bench is bound by thedecision 
of another Division Bench and if it wants to differ, 
it shall refer the matter to the Full Bench (d) A 
ortiori a Division Bench is bound by the decision 
of a Full Bench and if it wants to differ, it shall 


sider whether a larger Bench should be consti- 
tuted for reconsidering the'question (e) the deci- 
sion ofa Full Bench is binding on the court includ- 
ing a subsequent Full Bench until itis overruled by 
a higher Court or a larger Bench. (f) A decision of 
a Full Bench can be reconsidered only by a larger 
Bench specially constituted by the Chief Justice 
for deciding the question. (g) Even the obiter 
dictum of a Full Bench is entitled to great weight: 
(h) The binding effect of a prior decision does not 
depend upon whether a particular argument was 
considered therein or not, provided that the point 
with reference to which an argument was subse- 
quently advanced was actually decided (i) the 


High Court and the latter cannot ignore it on the 
ground that some relevant provisions of law were 


some aspects of the matter in question were not 


20. The law in England has been the same and is 
succinctly set out in Halsbury’s Laws of England, 
Fourth Edition, Vol.26, at296 to 302, Paragraphs 
577 to 580. It is sufficient to extract the following 
passages found therein for the purpose of this 
case: 

“A decision of the House of Lords occasioned 

by members of the House being equally 


divided is as binding on the House and on all 


MLJ 41 


by the decision of a Division Bench and if he does ` 


with its ratio, he shall place the papers before the . 


place the papers before the Chief Justice to con- ` 


decision of the Supreme.Court is binding on the - 


.|notbrought to the notice of the Supreme Court or . 


considered by the Supreme Court. à 


inferior Tribunalsas if it had been unanimous. 
Decisions of the House of Lords are binding 
'onevery court inferior toit. Itis notopentothe 
Court of Appeal to advise judges to ignore 
House of Lords decisions on the ground that | 
"they were decided per incuriam or are unwork- 
able. But if there is no discernible ratio 


.. decidendi the Court of Appeal may adopt any 


reasoning which appears to it correct provided 
_ it supports the actual decision of the House. . 
‘(Paragraph 577) — 
“The decisions of the Court of Appeal upon 
` questions of law must be followed by Divi- 
sional Courts and Courts of first instance, and 
as a general rule, are binding on the Court of 
Appeal until a contrary determination has been 
arrived at by the House of Lords. Unlike the 
_ House of Lords, the Court of Appeal does not 
have liberty to réview its own earlier decisions. 
Even if a decision of the Court of Appeal has, 
misinterpreted a previous decision of the House 
of Lords, the Court of Appeal must follow its 
previous decision and- leave the House of Lords 
to rectify the mistake. A decision of the Court 
of Appeal occasioned by the members of the. 
Court being equally divided is not binding on 
the court of Appeal, as there is no common law 
or statutory rule to oblige a court to bow to its 
. own decisions, and a court only does so on 
grounds of judicial comity, which does not 
exist where a court is equally divided. It is ' 
undesirable that different divisions of the Court 
of Appeal should say different things in rela- 
tion to the same matter. 
A full Court of Appeal has no greater powers 
than a division of the court and, except in the 
cases mentioned above, has no power to over- 
rule a previous decision of a division of the . 
court. Where, however, there is an apparent 
conflict between two previous decisions of the 
court, it is not uucommon for the matter to be 
argued before a full court as the decision of. 
such- a court carries greater weight." 
' (Paragraph 578) 
A Divisional Court is bound by its own previ- 
ous decisions, regardless of how many judges 
“are Sitting, with limited exceptions in criminal 
cases, Subject always to the per incuriam rule. 
Faced with conflicting earlier decisions the 
court is free to decide which to follow. Divi- 
sional Court decisions bind judges of first 
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instance, even of a different division, but not 
the Employment Appeal Tribunal”. 
(Paragraph 579) 
“There is no statute or common law rule by 
which one court is bound to abide by the deci- 
sion of another court of co-ordinate jurisdic- 
tion. Where, however, a judge of first instance 
after consideration has come to a definite 
decision on a matter arising out of a compli- 
cated and difficult’ enactment, the opinion has 
been expressed that a second judge of first 
instance of co-ordinate jurisdiction should follow 
that decision; and the modern practice is that 
a judge of first instance as a matter of Judicial 
Comity usually follows the decision ofanother 
judge of first instance unless he is convinced 
that that judgment was wrong. Where there 
are conflicting decisions of courts of co-ordi- 
nate jurisdiction the later decision is to be 
preferred if reached after full consideration of 
earlier decisions.” (Paragraph 580). 
IV. Exceptions. 
21. Halsbury’s Laws of England sets out only three 
exceptions to the rule of precedents and the fol- 
lowing passage is found in paragraph 578 of Vol. 
26, Fourth Edition. 
ines Thereare, however, three and only three, 
exceptions to this rule; thus (1) the Court of 
Appeal is entitled and bound to decide which 
of two conflicting decisions of its own it will 
follow; (2) it is bound to refuse to follow a 
decision of its own which although not 
expressly overruled, cannot, in its opinion stand 
with a decision of the House of Lords and (3) 
the Court of Appeal is not bound to follow a 
decision of its own if given per incuriam. 
In the footnote at page 299, reference is made 
to Young v. Bristol Aeroplane Company Ltd., 
(1944)2 AILE.R. 293, where the exceptions are 
set out. It is added there, "These are the only 
exceptions: (1978)1 AILE.R. 1132 (H.L.). This 
must be taken as nullifying earlier attempts to 


spell out further exceptions, ie., in Worcester | 


Works Finance Ltd. v. Cooden Engineering 
Company Ltd., (1971)3 AILE.R. 708 (C.A.), 
(liberty to depart from earlier decision which had 
been disapproved by the Privy Council.) " 
22. In Young v. Bristol Aeroplane Company Ltd., 
(1944)2 AILE.R. 293, Lord Greene M.R., set out 
thelawon the subjectin unequivocal terms in the 
following passage: ~ 


*The Court of Appeal is a creature of statute 


. and its powers are statutory. It is one court 


though it usually sits in two or three divisions; 
each division has co-ordinante jurisdiction, 
but the full court has no greater powers or 
jurisdiction than any division of the court, Its 
jurisdiction is mainly appellate, butithassome 
original jurisdiction. To some extent its deci- 
sions are final (for example, in appeals in 
bankruptcy and from the country courts), But 
in the majority of cases there is an appeal from 
its decisions to the House of Lords either with 
the leave of the Court of Appeal or of the 
House of Lords. Neither in the statute itself 
nor (save in two cases mentioned hereafter) in 
decided cases is there any suggestion that the 
powers of the Court of Appeal sitting with six - 
or nine or more members are greater than: 
those which it possesses when sitting as a divi- 


sion with, three members. In this respect, 


although we are unable to agree with certain 
views expressed by Gréer, L.N., as will pres- 
ently appear, we think that he was right in 
saying that what can be done bya full court can: 
equally well be dope bya division of the Court. 

The corollary of this is, we think, clearly true, 
namely, that what cannot be done by a division 
of the Court cannot be done by the full court. 


. Inconsideringthequestion whetheror not this 


court is bound by its previous decisions and 


~ those ofcourts of co-ordinate jurisdiction, it is 


necessary to distinguish four classes of case. 
The first is that with which we are now con- 
cerned, namely, cases where this court finds 
itself confronted with one or more decisions of 
its own or ofa court of co-ordinate jurisdiction 
which cover the question before it, and there is 
no conflicting decision of this court or of a 
court of co-ordinate jurisdiction. The second 
is where there is such a conflicting decision. 
The third is. where this court comes to the 
conclusion that a previous decision, although 


* not expressly overruled, cannot stand with a 


subsequent decision of the House of Lords. 
The fourth (a special case) is where this court 
comes to the conclusion that a. previous deci- 
sion was given per incuriam. In the second and 
third classes of case it is beyond question that ` 
the previous decision is open to examination. 
In thesecond class, the court is unquestionably 


- entitled to choose between the two conflicting- 
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decisions. In the third class of case the court is 
merely giving effect to what itconsiders to have 
been a decision of the House of Lords by which 
it is bound. The fourth class requires more 
detailed examination and we will refer to it 
again later in this judgment." ... ... 
.On a careful examination of the whole matter 
we-have come to the clear conclusion that this 
court is bound to follow previous decisions of 
its own as well as those of courts of co-ordinate 
jurisdiction. The only exceptions to this rule 
(two of them apparent only) are those already 
mentioned which for convenience we here 
summarise: (1) The Court is entitled and bound 
to decide which of two conflicting decisions of 
' its own it will follow. (ii) The court is bound to 
refuse to follow a decision of its own which, 
though not expressly overruled, cannot in its 
opinion stand with a decision of the House of 
Lords. (iii) The court is not bound to follow a 
decision of its own if it is satisfied that the 
x decision was given per incuriam.” 

23 The rule is that in cases not covered by the 
exceptions set out above, the principle of judicial 
~ precedent is in dispensable, In R-v. Cunningham, 
(1981)2 AII E.R. 863, Lord Hilsham of SL Marylebone 

L.C., had had observed: x 
“Under the express terms of the practice 
direction stare decisis is still the-indispensable 
foundation of the use by your Lordships of the 
appellate jurisdiction of the House and its 


normal practice. Especially must this be sóin . 


\ criminal law, where certainty is indeed a condi- 
tion ofits commanding and retaining respect.” 
7 Similarly in Paul Wilson and Company' v. 
Bhoumanhal, (1983)1-All E.R. 34, Lord Bran- 
"don of Oakbrook observed thus:- 
Guidance on the.circumstances in which it 
would or would not be right for this House to 
depart from a previous decision, albeit' a 
majority one, is to be found in the speech of 
Lord Wilberforce in Fitzlert Estates Ltd. v. 
Cherry Inspector of Taxes, (1977)3 All E-R. 999; 
(1977)1 W.L.R. 1345 at 1349. 3 
There is therefore, nothing left to the taxpayer 
but to contend, as it frankly does, that the 1966 
decision Chancery Lame Safe & Deposit and 
Offices Company Ltd. v. I.R.C., (1966)1 AIL E.R. 
1: 1966 A.C. 85, is wrong. This contention 
means, when interpreted, that three or more of 
Your Lordships ought to take the view which 


appealed then to the minority. My lords, in my 
firm opinion, the 1966 Practice Statement (Note 


: (1966)3 AIL E.R. 77), (1966)1 W.L.R. 1234, was 


never intended to allow and should not bé 
considered to allow such a course. Nothing 
could be more undesirable,-in fact, than to 
permit litigants, after a decision has been given 
by this House with all appearance offinality, to 
return to this House in the hope that a differ- 
ently constituted committee might be persuaded 
to take the view which its .predecessors 
rejected. True that the earlier decision was by 
a majority: I say nothing as to its correctness or 
as to the validity of the reasoning by which it 
was supported. That there were two eminently 
possible views is shown by the support for each 
by at any rate two members of the House. But 
doubtful issues have to be resolved and thé law 
knows no better way of resolving them than by 
the considered majority opinion of the ulti- 
mate tribunal. It requires much more than 


„doubts as to the correctness of such opinion to 
. justify departing from it. i 


My lords, that guidance should, in my view, be 
followed and acted on in the present case. I 
express no opinion one way or another as to 
the conclusion which I might have reached if I 


. had been a member of the committee which 


decided the Bremer Vulkan Schiffbau Und 


. Maschinenfabrik v. South India Shipping Cor- 


poration, (1981)1 All E.R. 289: 1981 A.C. 909, 
case. It issufficient tosay that that decision was 
reached by what Lord Willberforce described 
as the best way of resolving doubtful issues 


' known to the Jaw, and that no special or 


unusual circumstances have been put forward 
as justifying a departure from it. 
Dealing specifically with the four points put 


` forward by the sellers to which I referred above, 


Iwould say this. With regard to the first point, 
the fact that a decision of Your Lordships' 
House is so unpopular with members of courts 


. below that they are led to seek a way to get 


round itif they can reflect. greater credit ons 
their independence of mind that on their loy- — 
alty to the established indispensable principle , 


. of judicial precedent. 


In the same, Lord Roskill observed as follows: 
“I have reread all the judgments and speeches 
in the "Bremer Vulkan Schiffbau Und 
Maschinenfabrik v. South India Shipping 
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Corporation, (1981)1 All E.R. 289: 1981 A.C. 
909, case. It is apparent from their perusal that 
there were two possible views of the correct 
analysis of the nature of an arbitration agree- 
ment. One commanded the greater numerical 
support. The other commanded the support of 
the majority in this House. The law of this 
country is determined in this way and it was the 
latter view which prevailed.” xx xxx - ^ 


*In commercial law it is essential that the law. 


should be certain. Your Lordships have 
recently reasserted this principle on 2 number 
of occasions, notably in cases arising from the 
. alleged wrongful withdrawal of time charteréa 
ships for supposedly unpunctual payment of 
hire. To review the Bremér Vulkan decision 
would create no certainty but uncertainty. Were 


your Lordships to yield to the sellers submis- | 


sions a few years have only to elapse and other 
litigants might hope to persuade a differently 
"constituted appellate committee once again to 
reconsider the position and to restore the Bremer. 
Vulkan decision to its present role.” : 
Lord Brightman said, 
“I turn first to the sellers’ invitation that this 


House should depart from the conclusion which . 


it reached less than two years ago in Bremer 


Vulkan Schiffbau Und Maschinenfabrik v. South ' 


India Shipping Corporation, (1981)1 All E.R. 
289: 1981 A.C. 909. That is an invitation which: 
I would unhesitatingly decline." 
24. Courts in this country have followed the same 
principles and recognised the same three excep- 
tions to the rulé of precedent. Vide: 1. Jaisri Sahu 
v. Rajdewan Dubey and others, A.I. R. 1962 S.C. 83; 
2. Ramashrey Roy and others v. Pashupati Kumar. 
Pathak and others, A.I.R. 1968 Pat. 1; 3. Yeshbai 
and another v. Ganpat Irappa Jangam and another, 
A.L.R. 1975 Bom. 20; 4. Panjumal Hasomal Advani 
v. Harpal Singh Abnashi Singh Sawhney and others, 
A. LR. 1975 Bom. 120; 5. Mamleshwar v. Kanhaiya 
Lal, A.I.R. 1975 S. C. 907; 6. Rama Rao and others 
v. Shantibai and others, ALR. 1977 M.P. 222; 7. 
` Sitaram Hari Shankhe v. Laxman Rambodh Dubey 
: and another, A.L.R. 1980 Bom. 55; 8. Thuraka 
Onnuramma and another v. Tahsildar, Kadiri and 
others, A.I.R. 1980 A.P. 267; 9. Pritam Kaur v. Surjit 
Singh, A.I.R. 1984 P.& H. 113; 10. Syed Mohideen v. 
Government of Tamil Nadu and another, A.I.R. 
1986 Mad: 188 (F.B.); 11. A.R.Antulay v. R.S.Nayak 
and another, A.I. R. 1988 S.C. 1531; 12. Municipal 


The Madras Law Journal Reports 


[1992 


Corporation of Delhi v. Gurnam Kaur, (1989)1 l 


S.C.C. 101; 13. Punjab Land Development and 
Reclaim Corporation Ltd. v. Presiding Officer, Labour 
Court, Chandigarh and others, (1990)2 L.L.J. 70; 
14. Krishnakumar v. Union -of India and others, 
(1990)4 S.C.C. 270; 15. State of U.P. and another v. 

Synthetics and Chemicals Ltd. and another, (1991)4 
S.C.C. 139. 

V. Peri incuriam 

25. We are here concerned with the last of the 
exceptions, as the question referred to us is to 
consider whether the judgment of the Full Bench. 
of this Court in Tamilarasan v. Director of Hand- 
looms and Textiles, (1981)1 L.L.J. 588, can be 
characterised as one per incuriam. The expression 
per incuriam' was rarely used five decades ago. 
When Lord Greene, M.R. set out the exceptions 
to the rule of precedent in Young v. Bristol Aero- 
plane Company Ltd., (1944)2 All E.R. 293, he took 


the precaution of observing that branding earlier . 


decisions as per incuriam would be.of the rarest. 


occurrence. It is worthwhile extracting the rele- 
vant passage in his judgment, as it has been repeat- 


country: 
“It remains to consider Lancaster v. Motor 
Company (London) Ltd. v. Bremith, Ltd., (1941)2 
All E.R. 11, in which a court consisting of Sir 
‘Wilfred Greene, M.R.Clauson and Goddard, 
L.JJ. declined to follow an earlier decision ofa 
„court consisting of Slesser and Romer, L.JJ. 
This was clearly a case given per incuriam. It 
depended upon the true meaning (whichin the 
late decision was regarded as clear beyond 
argument) of a rule of the Supreme Court to 
which the Court was apparently not referred 
and which it obviously had not in mind. The 


Rules of the Supreme Court have statutory ` 


force and the court is bound to give effect to 
them as to a statue. Where the court has con- 
Strued a statute or a rule having the force of a 
Statute, its decision stands on thesame footin g 
as any other decision on a questjon of law. But 
where the court is satisfied that an earlier 
decision was given in ignorance ofthe term$ of 
astatute ora rule having the force of a statute 
the position is very different. It cannot, in our 
opinion, be right to say that in such a case the 
court is entitled to disregard the statutory 
provision and is bound to follow a decision of 
its own given when that provision was not 


^ 


, edly quoted not only in England but also in this ` 


r 
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present to its mind. Cases of this description 
are examples of decisions given per incuriam. 
We do not think that it would be right to say 
that there may not be other cases of decisions 
given per incuriam in which this court might 
properly consider itself entitled not to follow 
an earlier decision ofits own. Such cases would 
obviousty be of the rarest occurrence and must 
be dealt with in accordance with their special 
facts. Two classes of decisions per incuriam fall 
Outside the scope of our enquiry, namely (i). 
those where the court of co-ordinate jurisdic- 
tion which covers the case before it in such a 
case a Subsequent court must decide which of 
the two decisions it ought to follow; and (ii) 
those where it has acted in ignorance of a 
decision of the House of Lords which covers 
the point in such a case a subsequent court is 
- bound by the decision of the House of Lords." 
(Underlining ours) ` 
26. But during the last three decades, Courts have 
found it convenient very often to throw away 
earlier rulings with the label per incuriam." We 
notice with anguish that at times the meaning of 
the expression had not been understood properly, 


which has led to the misuse of the same, if not,. 


. abuse. One such instance is found in Abdul Malick 
v. The Collector of Dharmapuri and others, (1968)1 
M.L.J. 9, where a single Judge of this Court held 
that a judgment rendered at the admission stage 
without notice to the opposite party was per incu- 
riam. That is obviously based on a wrong under- 
Standing of the term per incuriam. 

27. The literal meaning of the expression “per 


incuriam’”’is “through want of care” (Vide: Mozley _ 


and Whitley’s Law Dictionary, 7th Edition, page 
255.) In Black’s Law Dictionary, 5th Edition, page 
1025, it has been defined as “through inadver- 
tence”. In Halsbury’s Laws of England, Fourth 
Edition, Volume 26, page 259 - Paragraph 578, it 
is stated thus: 
"A decision is given per incuriam when the 
- court has acted in ignorance of a previous 
decision of its own or of a court of co-ordinate 
jurisdiction which covered the case before it, in 
which case it must decide which case to follow; 


or whenit has actedin ignorance of a House of ' 


Lords decision, in which case it must follow 
that decision; or when the decision is given in 
"ignorance of the terms of a statute or rule 
having statutory force. A decision should not 


be treated as given per incuriam, however, simply 
. because of a deficiency of parties, or because 
the court had not the benefit of the best argu- 
ment, and, as a general rule, the only cases in 
which decisions should be held to be given per 
incuriam are those given in ignorance of some 
inconsistentstatuteor binding authority. Even 
ifa decision of the Court of Appeal has misin- ' 
* terpreted a previous decision of the House of 
Lords, the Court of Appeal must follow its 
previous decision and leave the House of Lords 
to rectify the mistake." 
In Morelle Ltd v. Wakeling and another, (1955)2 
Q.B. 379, Lord Evershed M.R. observed thus: 
~ “As a general rule the only cases in which 
` decisionsshould be held to have been givenper 
incuriam are those of decisions given in igno- 
rance or forgetfulness of some inconsistent 
statutory provision or of some authority bind- 
; ing on the court concerned; so that in such 
`, cases some part of the decision or some step in 
the reasoning on which it is based is found, on 
that account, to be demonstrably wrong. This 
definition is not: necessarily exhaustive, but 
cases not strictly within it which can properly 
be held to have been decided per incuriam 
must, in our judgment, consistently with the 
stare decisis rule which is an essential feature of 
` our law, be, in the language of Lord Greene, 
M.R., of the rarest occurrence. In the present 
case it is not shown that any statutory provi- 
sion or binding authority was overlooked, and 
while not excluding the possibility that in rare . 
and exceptional cases a decision may properly 
be held to have been per incuriam -on other 
` grounds, we cannot regard this as such a case. 
As we have already said, it is in our judgment, 
. impossible to fasten upon any part of the deci- 
. sion under consideration or upon any step in 
the reasoning upon which the judgments were , 
based and tosay ofit: “Here was a manifest slip 
_ orerror". In our judgment, acceptance of the 
Attorney-General's argument would necessary 
involve the proposition that it is open to this 
: Court to disregard an earlier decision of its 
. ownorofacourtofco-ordinate jurisdiction (at 
least ia any case of significance or complexity) 
whenever it is made to appear that the court 
had not upon the earlier occasion had the 
benefit of the best argument that the researches 
and industry of counsel could provide. Such a 
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proposition would, as it seems to us open the 
way to numerous and costly attempts to 
re-open questions now held to be authorita- 
tively decided. Although, as was pointed out in 
Youngv. Bristol Aeroplane Company Ltd., 1944 
KB. 718, a “full court" of five Judges of the 
.- Court of Appeal has no greater jurisdiction or 
higher authority than a normal division of the 
court consisting of three judges, we cannot 
help thinking that, if the Attorney-General's 
argument were accepted, there would be a 
strong tendency in cases of public interest and 
importance, to invite a “full court" in effect to 
usurp the function of the House of Lords and 
to reverse a previous decision of the Court of 
Appeal. Such a result would plainly be incon- 
sistent with the maintenance of the principle. 
In conclusion upon this point we would add 


that we are unable to accept Mr.Shawcross” 


suggestion that the decision in the first Morelle 
Ltd v. Wakeling and another, (1955)1 Q.B. 1, 
should be regard as per incuriam on the ground 
that a necessary party to the proceedings, viz., 
the Crown was not beforethe court. A decision 
cannot, inour judgment, be treated as givenper 
incuriam simply because of a deficiency of parties. 
We, therefore, held that the decision in the 
first Morelle Lid. v. Wakeling and another, (1955)1 
Q.B. 1, is binding upon us." 
28. In Broome v. Cassell & Co. Ltd., (1971)2 All 
E.R. 187, Lord Denning M.R. characterised the 
judgment of House of Lords in Rookes v. Barnard, 
(1964)1 All E.R. 367, as per incuriam. The matter 
was taken on appeal and the House of Lords in 
Cassell & Co'-Ltd. v Broome, (1972)1 All E.R. 801, 


disapproved of the view takén by Lord Denning - 


M.R. in strong terms and reversed his conclusion. 

Lord Hailsham of St. Marylebone L.C. observed at 

page 809 as follows: 
“Moreover, it is necessary to say something of 
the direction to judges of first instance to ignore 
Rookes v. Barnard, (1964)1 All E.R. 367, as 
unworkable. As will be seen when I come to 
examine Rookes v. Barnard, (1964)1 All E.R. 
367, in the latter part of this opinion, I am 
driven to the conclusion that when the Court 
of Appeal described the decision in Rookes v. 
Barnard, (1964) 1‘All E.R. 367, as decided ‘per 
incuriam! or ‘unworkable’ they really only meant 
that they did notagree with it. But, in my view, 
even if this were not so, it is not open to the 


r 


Court of Appeal to give gratuitous advice to 
judges of first instance to ignore decisions of 
the House of Lords in this way and, if it were 
open to the court of Appeal tó do so, it would 
be highly undesirable. The course taken would 
have put judges of first instance in an embar- 
rassing position, as driving them to take sides 
in an unedifying dispute between the Court of 
Appeal or three members of it (for there is no 
guarantee that other Lords Justices would have 
followed them and no particular reason why 


_they should) and the House of Lords. But, 


much worse than this, litigants would not have 
known where they stood. None could have 
reached finality short of the House of Lords, 
and, in the meantime, the task of their profes- 
sional advisers of advising them either as-to 
their rights, or as to the probable cost of 
obtainingor defending them, would havebeen 
quite literally, impossible. Whatever the mer- 
its, chaos would have reigned until the dispute 
was settled, and, in legal matters, some degree 
of certainty is at least as valuable a part of 
justice as perfection. 

The fact is, and I hope it will never be necessary 
to say so again, that, in the hierarchical system 
of courts which exists in this country, it is 
necessary for each lower tier, including the 
Court of Appeal, to accept loyally the decision 
of the higher tiers. Where decisions manifestly, 
conflict, the decision in Young v. Bristol Aero- 
plane Co. Ltd. (1944)2 All E.R. 293, offers 
guidance to each tier in matters affecting its 
own decisions. It does notentitle it to question 
consider decisions in the upper tiers with the 
same freedom. Even this House, since it has 
taken freedom to review its own decisions, will ' 
do so cautiously. 


Lord Reid at page 835 said, 


“It seems, to me obvious that the Court of 
Appeal failed to understand Lord Devlin’s 
speech, but whether they did or not I would 
have expected them to know that they had no 
power to give any such direction and to réalise 
the impossible position in which they were 


.seeking to put those judges in advising or 


directing them to disregard a decision of this 
House. That aberation of the Court of Appeal 
has made it necessary to re-examine the whole 
subject and incidentally has greatly increased 
the expense to which the parties to this case 


It] = 
have been put.” 
Lord Diplock expressed himself thus: 
My Lords, there is little that I should wish to 
add to what Lord Hailsham L.C. and Lord 
Reid have already said about the way- the 
instant case. was treated in the Court of 
. Appeal. It is inevitable in a hierarchical system 
of courts that there are decisions of the 
supreme appellate tribunal which do not 
attract the unanimous approval of ali mem- 
bers of the Judiciary. When Isatin the Court of 
Appeal I sometimes thought the House of 
Lords was wrong in overruling me. Even since 
that time there have béen occasions, of which 
the instant appeal itself is one, when, alone or 
in company, have dissented from a decision of 
the majority of this House. 'But the judicial 
system only works if someone is allowed.to 
have the last word and if that last word, once 
spoken is loyally accepted. 
The Court of Appeal (1971)2 All E.R. 187, 
found themselves able to disregard the deci- 
sion of this House in-Rookes v. Barnard, (1964)1 
All E.R. 367, by applying to it the label per 
incuriam. That label is relevant only to the 
right of an appellate court to decline to follow 
one of its own previous decisions, not to its 
right to disregard a decision of the Court of 
Appeal. Even if the jurisdiction of the Court of 
Appeal had been co-ordinate with the jurisdic- 
tion of this House and not inferior to it the 
label per incuriam would have been misused.” 
29. In Farrell and another v. Alexander, (1976)1 
Q.B. 345, Lord Denning M.R., held that the case ir 
Zimmerman v. Grossman, (1 972)1 Q.B. 167, was 
wrongly decided. But the other two learned Judges 
who sat with him viz., Lawton and Scarman, L. JJ. 
took a different view. Lawton, L.J. observed that 


- Zimmerman v. Grosswan, (1972)1 Q.B. 167, was 


'notacasewherethe Court had construed a statute 
in ignorance of another relevant statutory provi- 
sion and it was not per incuriam. He held that the 


judgment in the earlier case was binding on the © 


Court. Scarman, L.J. dealt with the question more 

elaborately and observed as follows: 
*But Zimmerman v. Grosswan, (1972)1 Q.B. 
167, is authority binding on this Court, unless 
we can truly say that the judgment was per 
incuriam. But was it per incuriam? To say that 
the careful Judgment of Widgery L.J. review- 
ing as.it did the history of the relevant 
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legislation, was per. incuriam a-phrase in a 
. foreign tongue which I translate as Homer 
nodded smacks of absurdity. I do not know, and 
would not dream of inquiring, whether Secs.13 
to 15 were present to his mind: they could not 
have been decisive in any event. Equally; Secs.86 
to 89, whether or not he had them in mind, 
were relevant only as part of the context, and 
could not have been decisive. Can one, how- 
~ever, extend the per incuriam exception so as to 
include a case where the only indication that 
“Homer nodded” is that one thinks the court 
put upon the words of the statute a meaning 
which they cannot bear, and one which leads to 
a result that appears to be contrary to the 
purpose of the statute? For myself I would 
agree with Lord Denning M.R. that one can, in 
a proper case. But to do so we must be pre- 
pared to say not merely that we prefer another 
construction to that favoured by the court 
. whose decision is under challenge: we must be 
able to demonstrate that the words of the 
statute are capable of only one meaning and 
that the meaning attributed to them by the 
- .previous decision is an impossibility. Mistake, 
not a difference of opinion, is the criterion. 
Though I doubt whether the court in Zimmer- 
man v. Grosswan, (1972)1 Q.B. 167, was under 
any necessity to follow Remmington v. Larchin, 
(1921)3 K.B. 404, their reasons for doing so are 
entitled to respect, and may well be sound. 
They have been wrong: but they did not fail to 
face the problem; and their answer, though I 
think another was open to them, is not to be 
treated as given for per incuriam.” (Underlining 
ours). 
At the end of the judgment he observed, 
Nevertheless, I have immense sympathy with 
the approach of the Lord Denning M.R. I 
decline to accept his lead only because I think 
it damaging to the law in the long term though 
itwould undoubtedly do justidei in the present 
case. Tosome it willappear that justice is being 
denied by a timid, , conservative, adherence to 


judicial precedent. They could be wrong. - 


. Consistency is necessary to certainty, one of 
the great objectives of law. The Court of Appeal 
at thevery centre ofour legal system is respon- 
sible for its stability, its consistency and its 
predictability." 

30. Once again in Industrial Properties (Barton 


D 
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Hill) Lid. and others v. Associated Electrical Indus- 
tries Ltd. (Ward & Ca) (Letters) Ltd. and others, 
(1977) 2 AlLE.R. 293, Lord Denning M.R., insisted 
that the Court of Appeal had a right to brand a 
judgment of the House of Lords as per incuriam 
whenever there was a manifest slip or error. 
31. In Pau! Wilson and Company v. Bluementhal, 
(1983)1 AIl E.R. 394, Lord Denning, M.R. refused 
to follow the decision of House of Lords in Bremer 
Vulcan v. South India Shipping Corporation, (1981)1 
AIL E.R. 289. That case went to the House of Lords 
and the judgment of the Court of Appeal was 
Teversed. We have already extracted the relevant 
passages from the speeches of the Law Lords. ~ 
32. In Jaisri Sahu v. Rajdewan Dubey and others, 
A.I.R. 1962 S.C. 83, Venkatarama Aiyar, J., after 
-setting out the law of precedents as laid down by 
the Privy Council in Buddah Singh v. Laltu Singh, 
ALR. 1915 P.C. 70, and by the Full Bench of this 
Court in Seshamma v. Venkata Narasimharao, 
(1940)1 M.L.J. 400: LL.R. 1940 Mad. 454: 51 L.W. 
408: A.I.R. 1940 Mad. 356 (F.B.), and pointing out 
thenecessity for maintaininga state ofcertainty in 
the law; observed as follows: 
"Itsometimes happens that an earlier decision 
given by a Bench is not brought to the notice of 
a Bench hearing the same question and a con- 
trary decision is given without reference to the 
earlier decision. The question has also been 
discussed as to the correct procedure to be 
followed when two such conflicting decisions 
are placed before a later Bench. The practice in 
the Patna High Court appears to be that in 
-those cases, the earlier decision is followed and 
not the later. In England the practice is, as 
noticed in the judgment in Seshamma v. 
Venkata Narasimharao, (1940)1 M.L.J. 400: 
_ LL.R. 1940 Mad. 454: 51 L.W. 408: A.I.R. 1940 
Mad. 356 (F.B.), thatthe decision of a Court of 
Appeal is considered as a general rule to be 
binding on it. "There are exceptions to it, and 
onéofthemis thusstated in Halsbury's Laws of 
England, third edition, Vol.22, para 1687, pp. 
799-800: 
“The court is not bound to follow a decision of 


its own if given perincuriam. A decision is given ' 


per incuriam when the court has acted in igno- 
' rance of a previous decision of its own or of a 
court of a co-ordinate jurisdiction which cov- 
ered the case before it, or when it has acted in 
ignorance of a decision of the House of Lords. 
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In the former case it must decide which deci- 
sion to follow, and in the latter it is bound by 
«the decision of the House of Lords". | ` 
, "In Virayya v. Venkata Subbayya, A.I. R 1955 
‘AP. 215 at p.217, it has been held by the 
Andhra High Court that under the circum- 
stances aforesaid the Bench is free to adopt 
that view which is in accordance with justice 
and legal principles after taking into consid- 
erationthe views expressed in thetwo conflict- 
ing Benches, vide also the decision of the Nagpur 
. HighCourtin D.D.Bilimoria v. Central Bankof . 
India Ltd. Bombay, A.LR. 1943 Nag. 340. The 
better course would be noted that the great 
Judge having referred to the passagé in 
Halsbury's laws of England relating to the 
principle often such situations arise, the Bench 
hearing cases would refer the matter for the 
decision of a Full Court." 
33. It is without taking upon itself to decide whether - 
it should follow the one Bench decision or the 
other. We have no doubt that where course would 
be for the Bench hearing the case to refer the 
matter to a Full Bench in view of the conflicting 
authorities in curiam, proceeded to hold that the 


, best course would be to refer the matter for the | 


decision of a Full Court. Obviously, the learned ` 
Judge did‘ not think it fit to give liberty to the 
Benches to overthrow earlier judgments on the 
ground of per incuriam. — ' , 
34. But, in Ramashrey Roy and others v. Pashupati 
Kumar Pathak and others, A.I.R. 1968 Pat. 1. A 
Full Benchof the Patna High Court observed that 
the Division Bench need not have referred the 
matter to that Full Bench when it was found that 
theearlier decisions of Division Benches were not 
correct in view ofa later decision of the Supreme 
Court and in view of Sec.13 of the new Limitation ` 


Act of 1963 and the Division Bench could itself ^^^ 


have disposed of the matter on the footing that the 
‘earlier judgments were not binding on them. The 
Full Bench referred to the passage in Halsbury’s 
Laws of England setting out the exceptions to the 


rule'of precedents. On the facts of the case, the ` 


Full Bench held that Sec.13 of the new Limitation . 
Act did not apply to that case, but ‘the two earlier 
decisions of the High Court should be deemed to 
have been overruled by a later Supreme Court 
decision. 

35. In Yeshbhai-and another v. Ganpat Irappa_ 
Jangam and another, A.ILR. 1975 Bom. 20, a 


£z - 





Ir 
Division Bench of the Bombay High Court 


referred to the ruling in Young v. Bristol Aeroplane .. 
Company Ltd., (1944) 2AILE. R. 293, and declared ! 


the law thus: . 
“27. Now, a precedent is not binding if it was 
rendered in ignorance of a statute or a rule 
having the forceofstatute. The ruleapparently 
applies even though the earlier court knew of 
thestatute in question. If itdid not refer to and 
had not present to its mind, the precise terms 
of the statute. Similarly, a court may know of 
the existence of a statute and yet not appreci- 
.ate its relevance to the matter in hand; such a 
mistake is again such incuriam as to vitiate the 
decision. These are the commonest illustra- 
tions of decision being given per incuriam. In 
order that a case can be decided per incuriam, 
it is not enough that it was inadequately 
argued. It must havebeen decided in ignorance 
ofa rule of law binding on the court, such as a 
statute.. (See the observations in “Salmond on 
Jurisprudence" Twelfth Edition, pages 150 and 
169). 
The Bench also referred to an argument advanced 
before it on the principle of sub silentio and 
observed thus: 
“30. Mr.Diwan, however, is on stronger grounds 
in his submission that the said decisions were 
precedents sub silentio, since they were 
decided without arguments on the basis of the 
position in law which was assumed by the court. 
The circumstance in which a decision 'd&said to 
bearrived at sub silentio have been described in 
“Salmond on Jurisprudence”, Twelfth Edition’. 
The learned author observes (at pages*153- 
154)-- 
A decision passes sub silentio, in the technical 
sense that has come to be attached to that 
phrase, when the particular point of law 
involved in the decision is not perceived by the 
, gourt or present to its mind. The court may 
consciously decide in favour of one party 
because of point A, which it considers and pro- 
nounces upon. It may beshown, however, that 
logically the court should not have decided in 
favour of the particular party unless it also. 
decided point B in his favour, but point B was 
notargued or considered by the Court. In such 
circumstances, although point B was logicaily 
involved in facts and although the case had a 
“specific outcome, the decision is not an 
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authorityon pees Point Bissaid to ps sub 
pennis 


` '*31. On going through the decisions (taking 
the view that the dispute must be “bona fide") 
rendered by both the single Judges as well as 
, Division Benches of this Court, it does appear 
_that the point was not decided on arguments. It 
was assumed that the word dispute in 
`,” Sec.12(3)(a) necessarily implies a “bona fide” 
ora genuine dispute. A question as to whether 
the word dispute should be given its plain 
grammatical meaning, as argued by Mr.Diwan, 
or whether it should be given a restricted meaning 
was not considered or argued in those cases. _ 
Where the case was decided on the position of 
law which was assumed by the court, the deci- 
sion is not an authority for what was assumed. 
In none of the said decisions, the counsel on 
behalfofthetenant raised a contention on that 
theword dispute in Sec.12(3)(a) must be given 
its plain grammatical meaning and the court 
should not restrict its plain meaning by con- 
' struing the word “dispute” as a bona fide dis- 
pute". We do not find that any of the said 
decisions decided the'point of Jaw on argu- 
ment." 
Another Division Bench of the same High Court 
held in Penjumal Hassomal Advani v. Harpal Singh 
Abnashi Singh Sawhney and others, A.L.R. 1975 
Bom. 120, that even the obite of the Supreme 
Court is entitled to the highest respect in the High 
Courts because of Art.141 of the Constitution of 
India. It went on to hold that normally one Divi- 
sion Bench of a High Court cannot take a view 
contraryto the decision given by another Division 
Benchofthatcourtand relied on Sri Venkateswara 
Rice, Ginning and Groundnut Oil Mill Contractor 
Company v. The State of Andhra Pradesh, A:I.R. 
1972 S.C. 51. Then it referred to the proposition 
laid down by the Master of Rollsin a de Bristol 
Aeroplane Company Lid., (1944)1 K.B. 718. Refer- 
ring to the expression IS incuriam the Bench 
observed. 

..A decision cannot be treated as given per 
incuriam merely because the Court had not the 
benefit of a full and exhaustive argument, and 
as a general rule the only cases in which deci- 
sions should be held to be given as perincuriam 
are those given in ignorance of some inconsis- 
tentstatutory provision or binding authorities. 
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In the matter before us it cannot be said that 
the Division Bench in Kalavati’s case, 
C.A.No.1699 of 1969, dt.26.4.1973 (Bom.), has 
given its decision either in ignorance of the 
provisions ofanystatute or binding authorities 
ie. the judgment of the Supreme Court. It was, 
however, contended that the Division Bench 

: in Kalavati’s case C.A.No.1699, dt.26.4.1973 
(Bom.) had wrongly understood Sabharwal's 
Case A.I.R. 1972 S.C. 1983, and thereby erro- 
neously came to the conclusion that the deci- 
sion in Satpalsingh:Arora’s case, (1971)73 Bom. 

L.R 777, which was binding, being a decision of 
a Division Bench, of the Bombay High Court, 
was no longer good law. But then, it is equally 
wellsettled thatan interpretation (and equally 
a misinterpretation) of a binding.decision of 
the Supreme Court will itself bebinding subse- 
quently on co-ordinate courts and must be got 
corrected bya higher court, and noco-ordinate - 
Court on that ground may refuse to follow an 
earlier decision, opining that in its view the 
said earlier decision had-wrongly understood 
or improperly applied : a decision of a higher 
court.” 

36. In Mamleshwar Prasad and ous v. Kan- 
haiya Lal, A.I.R. 1975 S.C. 907, theSupreme Court 
referred to Morelle Ltd v. Wakeling, (1955)2 Q.B. 
379, and declared that the per incuriam principle is 
of limited application and it will not be extended 
to cases which were merely not fully argued or 
which appeared to take wrong view of the authori- 
ties or to misinterpret a statute. The Supreme 
Court quoted with approval a passage from The 
English Legal System by R.J.Walker & M.G.Walker, 
III Edition, Butterworths, 1972, which reads as 
- follows: 
“The per incuriam principle is of limited appli- 
cation. Very few decisions have subsequently 
been regarded as having been reached per incu- 
riam and in Morelle Ltd v. Wakeling, (1955)2 
Q.B. 379, a Master of the Rolls stated thatsuch 
instances should be of the-rarest occurrence, 
and should be limited to decisions given in 
ignorance or forgetfulness of some inconsis- 
tent statutory provision or of some authority 
binding on the court concerned. Thus the 
doctrine will not be extended to cases which 
were merely not fully argued or which appear 
to take a wrong view of the authorities or to 
misinterpret a statute.” 


The Madras Law Journal Reports 


[1992 
37.In Rama Rao and others v. Shantibatandothers. 


A.LR: 1977 M.P. 222, a Full Bench of that court ` 


held that an earlier decision of a single Judge was 
given per incuriam, as it was contrary to the view 
taken by that court earlier in several caes, which 
' were not noticed by the single Judge. 
~ 38. In Sitaram Hari Shankhe v. Laxman Rambodh 
Dubey and another, A.IL.R. 1980 Bom. 55, Dhar- 
madhikari, J. held that the judgment of Joshi, J. in 
an earlier case was not binding on him as the. 
specific provisions ofa statute and the Rules were 
not noticed. The learned Judge observed that a 
judgment rendered in ignorance of a statute or a 
rule having the force of a statute was decided per 
incuriam. He quoted from the rulings in Yeshabi v. 
Ganpat Irappa Jangam, A.I.R. 1975 Bom. 20 and 
, Young v. Bristol Aeroplane Company Ltd., ( 1944)2 
All E.R. 293. ` 
39. In Thuraka Onnuramma and another v. Tahsil- 
dar, Kadiriand others, A.I.R. 1980 A.P. 267, asingle 
Judge of Andhra Pradesh High Court gave a simi- 
lar ruling that a decision rendered overlooking a 
statutory provision shall be treated as per incu- 
riam. He has extracted a passage from “Salmond 
on Jurisprudence. It is worthwhile repeating the 
same here. 

“Itis now well settled that a decision rendered 


overlooking a statutory provision shall be treated ' 


as per incuriam and cannot be regarded a bind- 
ing precedent. Salmond on Jurisprudence, 
Twelfth Edition, page 150, says, “A precedent 
' isnot binding if it was rendered in ignorance of 
a statute or a rule having the force ofa statute 
ie., delegated legislation”. Salmond cites in 
support of this proposition High authority of 
Lord Haisbury in the House of Lords in Lon- 
don Street Tramways.y. London County Coun- 
cil, 1898 A.C. 375 and of Lord Greene M.R. in 
Court of Appeal,in that well known case of 
Young v. Bristol Aeroplane Company Lid, (1944)1 
KB. 718. As examples of per incuriam judg- 
ments Salmond cites a case where the court 
knew thestatute but did not refer to the precise 
terms of the statutes as well as to a case where 
the Court knew thestatute but failed to appre- 
ciate its relevance to the matter in hand. On 
the extensive scope of the doctrine of per incu- 


riam Salmond says that, “Even a court can ` 


impugn a precedent on' such grounds." : 
40. We have already referred to the judgment of 


^ Sandhawalia, C.J. in Pritam Kaur v. Surjit Singh, 


$ 


{ 
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A.LR. 1984 P.& H. 113, and extracted the relevant 
passages therefrom. The learned Judge has referred 
in extenso to the three exceptions to the rule of 
precedent. It is unnecessary for us to repeat it here 
as it has already been quoted supra. 
41. A Full Bench of this Court has in Syed Mohideen 
v. Government of Tamil Nadu and another, A.I.R. 
1986 Mad. 188, relied on the principle of per 
incuriam and observed as follows: 
*23. While referring to the exception to the 
Tule of stare decisis, it is observed in ‘Precedent 
in England Law’ by Rupert Cross, 1961 Edi- 
tion, at page 130, as follows: 
“No doubt any court would decline to follow a 
case decided by itself or any other court (even 
one of superior jurisdiction), if the judgment 
erroneously assumed the existence or non- 
existence of a statute, and that assumption 
formed the basis of the decision. This excep- 
tion to the rule of stare decisis is probably best 
regarded as an aspect of a broader qualifica- 
tion of the rule, namely, the courts are not 
bound to follow decisions reached per incu- 
riam. 
The proposition that a decision per incuriam 
need not be followed as a binding precedent is 
well established." 
42. In.A. RAntulay v. R. S. Nayak and another, A.I.R. 
1988 S.C. 1531, the principle of per incuriam has 
been explained and applied. The relevant passage 
is as follows: 
“44. It appears that when this Court gave the 
aforesaid directions in 16th February, 1984, 
for the disposal of the case against the appel- 
lant by the High Court, the directions were 
given oblivious of the relevant provisions of 
law and the decision in Anwar Ali Sarkar's case, 
AIR. 1952 S.C. 75. See Halsbury's Laws of 
England, 4th Edn. Vol.26 page 297, para 578 
and page 300, the relevant. notes 8, 11 and 15, 
Dias on Jurisprudence, 5th Edn. pages 128 and 
130, Young v. Bristol Aeroplane Company Ltd., 
(1944)2 All E.R. 293 at 300. Alsosee the obser- 
vation of Lord Goddard in Moore v. Hewitt, 
(1947) 2 AILE.R. 270 at 272 and Pennyv. Nicho- 
las, (1950)2 All E.R. 89, 92A. Per incuriam are 
those decisions given in ignorance or forget- 
fulness of some inconsistent statutory provi- 
sionorofsome authoritybinding on the Court 
concerned, so that in such cases some part of 
the decision or some step in the reasoning on 
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which it is based, is found, on that account to be 
demonstrably wrong. See Morelle Ltd v. Wake-' 
ling, (1955)1 All E.R. 708. Also see State of 
Orissa v. Titaghur Paper Mills Co. Ltd., (1985)3 
S.C.R. 26: A.LR. 1985 S.C. 1293. We are of the 
opinion that in view of the clear provisions of 
Sec.7(2) of the Criminal Law Amendment Act, 
1952 and Arts.14 and 21 of the Constitution 
these directions were legally wrong." 


43. In Municipal Corporation of Delhi v. Gurnam 


Kaur, (1989)1 S.C.C. 101 at 110, the Supreme 

Court observed thus: f 
“11. pronouncements of law, which are not 
part of the ratio decidendi are classed as obiter 
dicta and are not authoritative. With all 
respect to the learned Judge who passed the 
orderin Jamuna Das case (W.P.Nos.981-82 of 
1984) and the learned Judge who agreed with 
him, we cannot concede that this Court is 
bound to follow it. It was delivered without 
argument, without reference to the relevant 
provisions of the Act conferring express power 
on the Municipal Corporation to direct 
removal of encroachments from any public 
place like pavements or public streets, and 
without any citation of authority. Accordingly, 
we do not propose to uphold the decision of 
the High Court because, it seems to us that it is 
wrong in principle and cannot be justified by 
the terms of the relevant provisions. A deci- 
sion should be treated as given per incuriam 
when it is given in ignorance of the terms of a 
Statute or ofa rule having the force ofa statute. 
So far as the order shows, no argument was 
addressed to the court on the question whether 
or not any direction could properly be made 
compelling the Municipal Corporation to 
construct a Stall at the pitching site of a pave- 
ment squatter. Professor P.J.Fitzgerald, Edi- 
tor of Salmond on Jurisprudence, 12th edn. 
explains the concept of sub silentio at p.153 in 
these words: 
A decision passes sub silentio, in the technical 
sense that has come to be attached to that 
pharse, when the particular point of’ law 
involved in the decisions is not perceived by 
the court or present to its mind. The court may 
consciously decide in favour of one party 
because of point A, which it considers and pro- 
nounces upon. It may be shown, however, that 
logically the court should not have decided in 
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' favour of the particular party unless it also 
' decided point B in his favour, but point B was 


notargued or considered bythe Court. In such . 


: circumstances, although point B was logically 
‘involved in the facts and although the case had 
a specific outcome, the decision is not an 
authority on point B. Point B issaid to pass sub 
silentio. 

12. In Gerard v. Worth of Paris.Ltd., (1936)2 All 
E.R. 905 (C.A.), the only point argued was on 
the question of priority of the claimant's debt, 
and, on this argument being heard, the court 
granted the order. No consideration was given 
to the question whether a garnishee order 
‘could properly be made on an account stand- 
ing in the name ofthe liquidator. When, there- 
fore, this very point was argued in asubsequent 


case before the Court of Appeal in Lancaster ^ 


Motor Co. (London) Ltd. v. Bremith Ltd, (1941 1)l 
. KB. 675, the court held itself not bound by its 
previous decision. Sri Wilfrid Greene, M.R. 


said that he could not help thinking that the” 
point now raised had been deliberately passed - 
sub silentio by counsel in order that the pointof , 


substance might be decided. He went on to say 


that the point had to be decided by the earlier ` 


court before it could make the order which it 
did; nevertheless, since it was decided “with- 
out afgument, without reference to the crucial 
words\of the rule, and without any citation of 
authority", itwas not binding and would not be 
followed. Precedents sub silentio and without 
argument are ofno.moment. This rule has ever 
since been followed. One of the chief reasons 
for the doctrine of precedent i is that a matter 
that has once been fully argued and ‘decided 


should not be allowed to be reopened. The - 


weight accorded to dicta varies with the type of 
dictum. Mere casual expressions carry no weight 
at all. Not every passing expression of a judge, 
however eminent,can be treated as an ex cathe- 
- drastatement, having the weight of authority.” 
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_ expression per incuriam means ‘through inad- 


vertence’. A decision can be said generally. to 


« be given per incuriam when this Court has 


acted in ignorance of a previous decision of | 
this Court. It cannot be doubted that Art.141 ` 


- embodies, as a rulé of Jaw, the doctrine of 
` precedents on which our judicial system is 


based. In. Bengal Immunity Company Ltd. v. 
State of Bihar, (1955)2 S.C.R. 603, it was held 


, that the words of Art.141, “binding on courts 


within the territory of Inttia” though wide enough 


, to include the Supreme Court, do not include 
the Supreme Court itself, and itis notbound by 


its Own judgment but is free to reconsider them 
in appropriate cases. This is necessary for proper 
development of law and justice.” 

XX XX XX 

“The doctrine of ratio decidendi has also to 
be interpreted in the same line. In England a 
decision is said to be given per incuriam, when 
the court has acted in ignorance of a previous 


`. decision of its own or ofa court of co-ordinate 


jurisdiction which covered the case before it, 
or when it has acted in ignorance of a decision 
of the House of Lords. In the former case it 
must decide which decision to follow, and in 
the latter it is bound by the decision of the 
House of Lords. It has been said that the déci- ` 
sion of the House of Lords mentioned above, . 
refers to'a decision subsequent to that of the 
Court of Appeal. However, a prior decision of 
the House of Lords inconsistent with the deci- 
sion of the Court of Appeal will make the later 
decision of the Court of Appeal of no value as 
given per incuriam. But if the prior decision 
had been citéd to thecourt of Appealand that 
Court had ministerpreted a previous decision 
of the House of Lords, the Court of Appeal 
must follow its previous decision and leave and . 
House to rectily the mistake. In Halsbury's 
Laws of England 4th Ed. Vol. 10 para 745ithas 
been said: 


“While former decisions of the House: ařênor- 
- mally binding upon it, the House will depart 
from one ofits own previous decisions when it 
appears right in the interests of justice and of 
the proper development of the law to do so. 
Cases where the House may reconsider its own 
. previous decisions are those involving broad 
policy and questions of legal principle. Only in 
rarecases will the House reconsider questions 


44. In Punjab Land Devt. & Reclamation A AR 
tion Lid. Chandigarh, etc., and ‘several others v. 
Presiding Officer, Labour Court, Chandigarh etc, 1 
and several others, (1 990)2 L.L.J..70, the Supreme 
Court considered the meaning of the expression 
per incuriam’ and explained thus: 

"43. We now deal with the question of per 

incuriam by reason of allegedly not following 

the Constitution Bench decisions. The Latin 
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of construction of statutes or other documents. 

` The House is not bound to follow a previous 

case merely because it is indistinguishable on 

the facts. wee 

The position and experience if ‘this Court could 

not be much different keeping in-view the need. 
for proper development of law and justice.” 


judgment was merely accidental or per incu- 
riam and has, therefore, no effect on the 


'-. impugned levy. 


Again, in paragraphs 39 to 41, it was stated, 

39. But the problem has arisen due to the con- 
clusion in the case of Synthetic and Chemicals, 
(1990)1 S.C.C. 109. The question was if the 


45. Recently, in State of U.P. and another v. Syn- 
thetics and Chemicals Ltd. and, another, (1991)4 
S.C.C. 139, a Bénch of two Judges held ‘that a 
previous decision réndered by severn Judges was 
per incuriam. In the earlier judgment of seven 
Judges, a reference was made to Entry 52 of List H 
in the Seventh Schedule of the'Constitution of - 
India and it was observed that, the States had no 
power to charge sales tax on industrial alcohol. It : 
was pointed out by the later Bench that the ques- 
tion which arose before the earlier Bench related 
only to the power of the State to levy excise duty 
and vend. fee or transport fee by recourse to Entry 
51 or Entry 8 in List II in respect of industrial 
alcohol and it had nothing to do with the levy of 
sales tax under Entry 52. It was also pointed out 
that Entry 52 of List II had no application to the. 

ı fees or charges, the validity of which was ques-  , 
tioned in the earlier case. Referring to that aspect. 
of the matter, the Bench observed: 


. State Legislature could levy vend fee or excise 
duty on industrial alcohol. The Bench answered 
` the question in the negative as industrial alco- 
hol being unfit for human consumption the 
' State legislation was incompetent to levy any 
duty of excise either under Entry 51 or Entry 8 
ofListILoftheSeventh Schedule. While doing 
so a bench recorded the conclusion extracted 
earlier. It was not preceded by any discussion. 
No reason or rationale could be found in the 
order. This gives rise to an important question 
if the conclusion is law declared under Art.141 
of the Constitution or it is per incuriam and is 
liable to be ignored. 
40. Incuria literally means carelessness. -In 
practiceper incuriam appears to mean per igno- 
ratium. English codes have developed this 
principle in relaxation of the ruleofstare decis. 
The quotable in law is avoided and ignored ifit 
is rendered, in ignoratium of a statute or other 


“That was an abrupt observation without a 
preceding discussion, and inconsistent with . 


pus reasoning adopted by this Court in earlier ©. 


cisions from which no dissent was expressed 
nne point. Coming, as it does, immediately 
after a reference to Entry 52 of. List II -in 
conriection with excise duty and sales tax when 
neither falls under that entry, the submission 
of the. Advocate General that the observation 
“regarding sales tax in para 86 of the judgment 
was per incuriam assumes great significance.” 
Again, in „paragraph 36 it was observed as, 
follows: V: 
“We are firmly of the view that the decision of 
this Court in Synthetics, (1990)1 S.C.C. 109, is 
not anauthority for the proposition canvassed 
by the assessee. in challenging the provision. 
This Court has. not, and ‘could not have, 
intended to say that the Price’Control Orders, .. 
niade by the Central Government under the 
L.D.R. Act imposed fetters on the legislative 
power of the State under Entry 54 of List II to 
levy taxeson thesaleor purchase of goods. The 
reference to sales tax in paragraph 86 of that 


` binding authority. Young v. Bristol Aeroplane 


Company Ltd., (1944)1 KB. 718. Same has 
been accepted, approved and adopted by this 


^. Court while interpreting Art.141 of the Con- 


stitution which embodies the doctrine of prece- 
dence as a matter of law. In Jaisri Sahu v. 
Rajdewan Dubey, A.I.R. 1962 S.C. 83, this Court 
while pointing out the procedure to be fol- 
lowed when conflicting decisions are placed 
before a bench extracted a passage, from 
Halsbuty's Laws of England incorporating, one 
of the exceptions when the decision. of. an 
appellate court is not binding. 

41. Does this principle extend and apply i9; a. 
conclusion of law, which was neither raised rior 
preceded by any consideration. In other words 
can such conclusions be considered as declara- 
tion of law? Here again the English courts and 
_jurists have carved out an exception to the rule 


: of precedents. It has been explained as rule of 


sub silentio. A decision passes sub silentio, in 
the technical sense that has come to be 
attached to that phrase, when the particular 
point of law involved in the decision is not 
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perceived by the court or present to its mind. 
Salmond on Jurisprudence, 12th Edn., p. 153. 
In Lancaster Motor Co. (London) Ltd. v. Bre- 
mith Ltd, (1941)2AUE.R. 11, thecourt did not 
feel bound by earlier decision as it was ren- 
dered without any argument, without refer- 
ence to the crucial words of the rule and with- 
out any citation of the authority. It was 


approved by this Court in Municipal Corpora-- 


tion of Delhi v. Gurnam Kaur, (1989)1 S.C.C. 
101. The Bench held that, precedents sub silen- 
tio and without arguments are of no moment. 
The Courts thus have taken recourse to this 
principle for relieving from injustice perpe- 
trated by unjust precedents. A decision which 
is not express and is not founded on reasons 
nor it proceeds on consideration of issue can- 
not be deemed to be a law declared to have a 
binding effect as is contemplated by Art.14]. 
Uniformity and consistency are core of Judi- 
cial discipline. But that which escapes in the 
Judgment without any occasion is not ratio 
decidendi. In B.Shama Rao v. Union Territory of 
Pondicherry, A.LR. 1967 S.C. 1480, it was 
observed, it is trite to say that a decision is 
binding not because of this conclusions but in 
regard to its ratio and the principles, laid down 
therein. 

Any declaration. orconclusion arrived without 


- application of mind or preceded without any - 


reason cannot be deemed to be declaration of 
law or authority of a general nature binding as 
a precedent. 
Restraint in dissenting or overruling is for sake 
of stability and uniformity but rigidity beyond 
reasonable limits is inimical to the growth of 
law.” 
46. An analysts of the above rulings brings out the 
following principles: 
(1) A judgment is per incuriam if it is rendered 
in ignorance of a binding authority. 


(2) A judgment is per incuriam if it is rendered | 


in ignorance of a statute or a rule having the 
force of a statute. 

(3) A judgment is not per incuriam becausei itis 
based on a wrong understanding of the law or 
a binding precedent and 

(4) A judgment is not per incuriam because the 
reasoning is wrong in the opinion of thesubse- 
quent Bench. 

XX XX XX ‘ 
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VI. Obiter Dicta 
47. The expression obiter dictum means "that which 
is said in passing". In Mozléy and Whiteley’s ‘Law 
Dictionary’, 7th Edition, at page 240, it is defined 
as ‘a dictum of a judge on a point not directly 
relevant to the case before him." If a Court| ' 
expresses its opinion on a point which has not 
arisen for consideration in the case, it is not bind- 
ing as a precedent. What is binding in a judgment 
is only the ratio decidendi, which means, the reason 
or principle on which a case is decided. An inter- 
esting and instructive passage is found in the judg- 
ment of a Full Bench of this Court in M. Shaikh 
Dawood v. Collector of Central Excise, Madras, 
AIR. 1961 Mad. 1: 73 L.W. 491 (F.B.), expound- 
ing the difference between obiter dictum and ratio 
decidendi. It reads as follows: 
“It is occasionally helpful to remind oneself of 
basic principles and we therefore make no 
apology for quoting the following passages 
from Salmond on Jurisprudencé. On pages 
223 and 224 of the 11h Edn. The following 
passages appear; 
A precedent, therefore, is a judicial decision 
which contains in itself, a principle. The under- 
lying principle which thus forms its authorita- 
. tive element is often termed the ratio decidendi. 
The concrete decision is binding between the 
parties to it, butit is the abstractratio decidendi 
which alone has the force of law as regards the 
world at large. The only use of authorities or 
decided cases says Sri George Jessel, “is the 
establishment of some principle which the Judge 
can follow out in deciding the case before him. 
The only thing says the same distinguished 
judge in another case, in a Judge’s decision 
binding as an authority upon a subsequent 
judge is the principle upon which the case was 
decided.” The only judicial principles which 
areauthoritative are those which are thus rele- 
vant in their subject matter and limited in their 
scope. All others, at the best, are of merely 
persuasive efficacy. They are not true ratio 
decidendi and are distinguished from dicta, things 
said by the way. The prerogative of judges is 
not to make law by formulating and declaring 
it pertains to the Legislature but to make law 
by applying it. Judicial declaration, unaccom- 
panied by judicial application, is not ofbinding 
authority.” 
(14) The footnote is also of interest: 


Hm. . Philip Jeyasin gh v. The Jt.Regr.of Co-op. $ Societies (F.B. Savda] ) 335 


“The weight to be given to obiter dicta depends 
upon the circumstances. Sir Carleton Allen’s 
. conclusionis that, “if the eminence of the tri- 
bunal, the consensus of judicial opinion, and 
_ the degree of deliberation all combine to lend 
a special weight and solemnity to dicta, then 
their authority .is for all practical purposes 
indistinguishable from that of ratio decidendi.” 
(15) In Flowerv. Ebbw Vale Steel Iron and Coal 
Co., (1934)2 KB. 132, the following passage 
appears at page 154: 
“It is of course perfectly familiar that obiter 
dicta, though they may have great weight as 
. such, are not conclusive authority. Obiter dicta 
i in this context mean what the words literally 
signify namely, statements by the way. If a 
Judge thinks it desirable to give his opinion on 
some point which is not necessary for the deci- 
- sion of the case, that of course has not the 
binding weight of the decision of the case and 
the reasons for the decision.” 
We should remark in passing that this passage 
has been incorporated in Stroud’s Judicial 
dictionary under the heading "Obiter Dicta". 
. 48.In Punjab Land Devt. & Reclamation Corpora- 
tion Ltd., Chandigarh etc., and several others v. 
Presiding Officer, Labour Court, Chandigarh etc., 
and several others, (1990)2 L.L.J. 70, the Supreme 
Court analysed the principle ofratio decidendi and 
said thus: 
47. Am analysis of judicial precedent, ratio 
decidendi and the ambit of earlier and later 
decisions is be found in the House of Lords 
decision in F.A. & A.B. Ltd. v..Lupton, (Inspec- 
tor of Taxes), 1972 A.C. 634, Lord Simon con- 
cerned with the decision in Griffiths v. 


J.P. Harrison (Warford) Ltd., 1963 A.C. 1 and 


Finsbury Securities Lid. v. Inland Revenue 
` Commissioners, (1966)1 W.L.R. 1402, with their 
inter-relationship and with the question whether 
` F.A. & A.B. Lid. v. Lupton, (Inspector of Taxes), 
1972 A.C. 634, fell within the precedent estab- 
lished by the one or the other case, said: 
Whatconstitutes binding precedent is theratio 
decidendi of a case and this is almost always to 
be ascertained by an analysis of the material 


facts of-the case that is, generally, those facts - 


which the tribunal whose facts which the tribu- 
nal whose decision is in question itself holds, 
expressly or implicitly, to be material.” 

It has also been analysed: 


` 


` “A judicial decision will often be reached by a 
process of reasoining which can be reduced 
_ intoasortofcomplexsyllogism, with the major 


premise consisting of a pre-existing rule of law 
(either statutory or judge-made) and with the 


minor premise consisting of the material facts 


of the case under immediate consideration. 


-The conclusion is the decision of the case, 
. which may or may not establish new law in the 


vast majority of cases it will be merely the 
application of existing law to the facts judi- 
cially ascertained. Where the decision does 


; constitute new law, this may or may not be 


expressly stated as a proposition of law; fre- 


quently the new law will appear only from* 


subsequent comparison of, on the one hand, 
the material facts inherent in the major prem- 
ise with, on the other, the material facts which 
constitüté the minor premise. As a result of 
this comparison it will often be apparent that 
a rule has been extended, by an analogy 
expressed or implied." 

48. To consider the ratio decidendi of a case we 
have, therefore, to ascertain the principle on 
which the case was decided. Sir George Jessel 
is Osborne v. Rowlett, (1880)13 Ch. D. 774, 
remarked that the only thing in a judge's deci- 
sion binding as an authority uponasubsequent 
judge is the principle upon which the case was 
decided.". 3 

49. The ratio decidendi of a decision may be 


- narrowed ‘or widened by the judges before 
“whom it is cited as a precedent. In the process 


the ratio decidendi which the judges who 
decided the case would themselves have cho- 
sen may be even different from the one which 
has been approved by subsequent judges. This 
is because Judges, while deciding a case will 


"give their own reasons but may not distinguish 


their remarks in a right way between what they 
thought to be theratio decidendi and what were 


their obiter dicta, that is, things said in passing 
- having no binding force, though of some per- 


suasive power. It is said that “a judicial deci- 
sionis theabstraction ofthe principlefrom the 
factsand arguments ofthecase". Asubsequent 
judge may extend it to a broader principle of 
wider application or narrow it down for a nar- 


„Tower application.- The submissions of 


Mr.Venugopal that for the purpose of ratio 
decidendi, the question is not whether a 


` 
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subsequent Bench of this Court thinks that it 
was necessary or unnecessary for the Constitu- 
‘tion Bench, or the earlier Bench to have dealt 
with the issue, but whether the Constitution 
Bench itself thought it necessary to interpret 
Sec.2(00) for arriving at the final decision has 
tobeheld tobeuntenable in this wideand rigid 
form. 
49. In Krishnakumar v. Union of India and others, 
(1990)4 S.C.C. 270, the Supreme Court observed: 
“19. The doctrine of precedent, that is being 
bound by a previous decision, is limited to the 
decision itself and as. to what is necessarily 
involved in it. It does not mean that this Court 
is bound by the various reasons given in sup- 
port of it, especially when they contain propo- 
, Sitions wider than thecase itself required. This 
_was what Lord Selborne said in Calendonian 
Railway Co. v. Walker's Trustees (1882)7 App. 
Cas. 259, and Lord Halsbury in Quinn v. Leathern, 
1901 A.C. 495, 502. Sir Frederick Pollock has 
also said; Judicial authority belongs not to the 
exact words used in this or that judgment, nor 


even to all the reasons given, but only to the 


principles accepted and applied. as necessary 
grounds of the decision." 

20. In other words, the enunciation of the 
reason or principle upon which a question 
before a court has been decided is alane bind- 
ing as a precedent. The ratio decidendi is the 
underlying principle, namely, the general rea- 


sons or the general grounds upon which the 


decision is based on the test or abstract from 
the specific peculiarities of the particular case 
which gives rise to the decision. The ratio 
decidendi has to be ascertained by an analysis of 
the facts of the case and the process o? reason- 
inginvolving the major premiseconsisting ofa 
pre-existing rule of law, either statutory or 
judge-made, and a minor premise consistin gof 
the material facts of the case under immediate 
consideration. If itis not clear, it is not the duty 
of the court to spell it out with difficulty in 
order to be bound by it. In the Words of Halsbury, 
4th edn., Vol.26, para 573: 

"The concrete decision alone is binding 
between the parties to it but it is the abstract 
ratio decidendi, as ascertained on a cansidera- 
tion of the judgment in relation to the subject 
matter of the decision, which alone has the 
force of law and which when it is clear it is not 
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part ofa tribunal’s duty to spell out with diffi- - 
culty a ratio decidendi in order to be bound by : 
it, an it is always dangerous to take one or two ; 
observations out of a long judgment and treat .^ 


them as if they gave the ratio decidendi of the 
case. If mere reasons.than one are given by a 
. tribunal for its judgment, all are taken as form- 
-ing the ratio decidendi. 
XX XX XX ; 
; VII. Tamilarasan's Case. 
50. Having reminded ourselves ofthe principles of 


lawapplicable, wéshall now consider the question ' 


referred to us. It can be split into two parts, one 
relatjng to per incuriam and the other obiter dic- 
tuny. Probably the Division Bench in Natarajan 
was not sure of its ground and it chose to affix two 
labels to Tamilarasan. The Full Bench in the ear- 
lier case was necessitated by a conflict of opinion 
as to whether a writ petition will lie under Art.226 
of the Constitution of India against a Co-opera- 
tive Society and Mohan, J. made the order of 
Reference.-The cases posted before the Full Bench 
comprised of two Writ Appeals and four Writ 
Petitions. In one of the Writ Petitions, viz. 


W.P.No.6272 of 1986, the Board of Management - 


of the Co-operative Society had been superseded 
and a Special Officer was managing the Society. 
Hence, the Full Bench had to consider, (1) whether 
a society managed by a Board of Directors was 
amenable.to the jurisdiction of this Court under 
Art.226 of the Constitution of India and (2) whether 
a society managed by a Special Officer was ame- 
nablé to the said jurisdiction. It can never be 
gainsaid that the Full Bench considered both 


- questions and gave its opinion, though in form the 


question referred to it was a general one, whether 
a writ would lie against a Co-operative society 
under Art.226 of the Constitution of India? The 
Full Bench referred to all the judgments cited and 
thearguments advanced by counsel on both sides. 
It culled out the relevant principle mainly from 
the judgments of the Supreme Court in Nayagarh 
Co-operative Central Bank Ltd. v. Narayan Rath, 
A.LR. 1977 S.C. 112and S.S.Dhanoa v. Municipal 
Corporation Delhi, A.I. R. 1981 S.C. 1395. Relevant 
passages in those judgments were quoted by the 
Full Bench with emphasis supplied by itself. We 
will not be guilty of tautology if we extract there- 
from as herein: 

The Nayagarh Co-operative Central Bank Ltd. 

v. Narayan Rath, A.LR. 1977 S.C. 112. 


1i] 


" Weshould like to observe that the judgmentof | ` 


B s 
1 
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“fountain head of its power. Still further, it can 
be’ held that even if there is no Statute a 


The High Court has. dealt with, the question. 
whether a writ petition can be maintained against 
a co-operative society, but are inclined to the 
view that ‘the observations made by the High 


Court and its decision that such a writ petitionis `. 


maintainable are not strictly in accordance with _ 
the decision of this Court.” (Emphasis supplied). 


the High Court should not be treated as an 
authority for thé proposition that-a writ peti- 
tion is maintainable” against a co- -operative 
society. 
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Co-operative society can have a legal exis-. 
tence. If this is the position, applying the tests 
laid down by the Supreme Court in the abovesaid 


two cases, a co-operative society is an ‘institu- 
"tion merely governed: by the statutory-provi- 


sions and it cannot be said to be a statutory 


‘body. In this connection, the observations of 
-the Full Bench Judgment of the Kerala High 


Court, at the risk of repetition can again be 
extracted.” -` 


S.S.Dhanoa v. Municipal Corporation Delhi, ALR. 
1981 S.C. 1395, Whatever has béen said with regard 
to the Council of Scientific and Industrial Research 
"which was a society registered under the Societies 
Registration Act, ‘equally applies 10 the Co-operative 

. Store Limited, which is a society registered under the _ 
Bombay Co-operative Societies Act, 1925. Itisnota 
statutory body because it is not created by a statute. 
Itis a body created by an act of a group of individuals 

in accordance with the provisions of a statute. 
(Emphasis supplied.). Rec 

, 51. The Full Bench went on to refer to the signifi- 3 
cance of the pronouncement ofthe Apex Court in 
S.S.Dhanoa as in that cáse, the service of a mem- 
ber of the Indian’ Administrative Service/ were 
placed at the disposal of a Co-operative Society 
and the question was whether he was a public - 
servant within the meaning of Sec.21òfthe Indian . 
Penal Code for the purposes -of Sec.197 of the 
Code of Criminal Procedure, which was answeted 
in the negative. -- 

52. The Full Bench made a detailed reference to 
. thejudgments ofother High Courts including that 
of a Division Bench of the Patna High Court 
relating to the Bihar-State Co- operative N Market- 
ing Union Limited. 

53. The ratio of the Full Bench is found in para- 
graphs 23 and 24 ofi its judgment, which fata as 
follows: - 


`The Co- operative Societies are not created by 
the Co- -operative Societies Act and they are 
'notstatutory bodies. They are only functioning 
in accordance with the provisions of the Act. 

These institutions would have legal existence 
_ even if the Co-operative Societies Act was not 
in force. Moreover the Government have no: 
sars in the Co- -operative Societies. There is no 
deep and pervasiveState control. The manafe- 
ment of the societies does not: vest in the 
Government or in the representatives of the 
Government Bank. The management is under 

. theeffective control ofa comniittee elected by 

the members of the Societies. The statutory 
regulations or restriction in the functioning of 
the Societies is not an imprint of State under 

. Art:12". Hence no writ will lie against a 

`” Co-operative Society governed by the Kerala 
| Co-operative Societies Act.” 

24. The issue can.be looked from another 
‘angle. The Supreme Court in Co-operative 
' Central Bank Ltd. v. Additional Industrial Tri- 

. bunal, Andhra Pradesh, Hyderabad, A.I.R. 1970 

S.C. 245, has held that the Bye-laws of.a co- 
operative society framed in pursuance of the 
provisions of the Act cannot be held to the law 

- orto have the force of law. This also supports 
the view that a co-operative society is‘not a 
statutory functionary. The fact that whenever 


4 


23. The main ánd important factor that has to 
be borne in mind in dealing with the i issue on 
hand is the fine distinction that has been pointed. 
out by the Supreme Court on more than one 
occasion between a body which is created by 
thestatute and a bodywhich after having come 
into existence is governed in accordance with 
the provisions of the statute. In other words, a 
co-operative society does not owe its very éxis- 
tence to amy statute which would be the 
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- the governing body is superseded and in its 
_ place a Special Officer or other Government 
_ official is appointed to administer the affairs of 
the society makes any difference has to be 


considered now. Weare of the view that having 


= regard to the decision of the Supreme Courtin 
` S.S.Dhanoa vy.’ Municipal Corporation Delhi, 


A.LR. 1981 S.C. 1395, the position is that it 
does not make. any difference. Any officer’ 


* appointed in the place of the governing body 
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stepping into the shoes of the governing body 
and discharging the functions as such defi- 
nitely not isa Government servant. In the case 
referred to above the Supreme Court has clearly 
held that when the sérvices of an Indian 
Administrative Officer are placed at the dis- 
posal of a co-operative society, he was not 
discharging the functions as a public servant.” 
Significantly, the Full Bench extracted the same 
passage in $.S.Dhanoa v. Municipal Corporation 
Delhi, ALR. 1981 S.C. 1395, for a second time in 
paragraph 24 and observed that the said passage 
placed beyond doubt that a Co-operative Society 
was not a statutory body. In fine, the Full Bench 
concluded that a Co-operative Society is not an 
authority or instrumentality or agency of the 
Government to attract Art.12 of the Constitution 
of India and, therefore, not amendable to Writ 
jurisdiction under Art.226 of the Constitution of 
India. 
54. It was argued before us that the judgment of 
the Full Bench is per incuriam as it has not 
expressly referred to the provisions of the Tamil 
Nadu Co-operative Societies (Appointment of 
Special Officers) Act, 1976 (Act XXV of 1976), 
whereunder the Boards of Management of 
Co-operative Societies were superceded and Spe- 
cial Officers were appointed by the Government 
to manage the societies. The argument is falla- 
cious. In paragraph 11 of its judgment, the Full 
Bench referred expressly to the reliance placed by 
one of the Counsel on thé provisions of Tamil 
Nadu Act XXV of 1976, in particular the pre- 
amble to the Act and Secs.3 and 4 thereof. That 
argument was rejected by the Full Bench in para- 
graph 24 of its judgment, which we have extracted 
above. Thesaid Act hassubstituted only the Board 
of Management by the Special Officer and has not 
changed the character or status of a Co-operative 
Society. Thus, the question has been specifically 
considered and decided. The fact that the sections 
of the Act are not extracted and that they have not 
been referred to in paragraph 24 or any other part 
of the judgment, would not mean that the Full 
Bench acted in ignorance of the provisions of the 
said Act or forgot about the same. 
55. It is now contended that the facts in Dhanoa s 
case, A.I.R. 1981 S.C. 1395, were distinguishable 
and the judgment of the Supreme Court was wrongly 
understood and invoked by the Full Bench. 
“According to Icarned counsel, in Dhanoa's case, 
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A.LR. 1981 S.C. 1395, (the Board of Management 
was not superseded as such, but a member of the | 
Indian Administrative Service was appointed as 
General Manager of the Co-operative Society in 
question, which fact would, accordingly to learned 
counsel, make alLthe difference and that such a 
society whose Board of Management was a super- 
seded by Tamil Nadu Act XXV-of 1976. A careful 
perusal of the judgment in Dhanoa’s case, A.LR. 

1981 S.C. 1395, does not warrant such distinction. 

The basic principle on which S.S.Dhanoa was 
decided was that a Co-operative Society was not a 
statutory body as it was not created by a statute. 
The change in the management of the society by 
supersession of the entire Board of Management, 
statutorily or otherwise, or placing the manage- 
ment in the hands of a Government servant with- 
out superseding the Board of Management would 
not make any difference in the eye oflaw in view of 
the basic principles that a society is not a statutory 


.body as it is not a creature ofa statute. ‘We do not 


find any error in the reasoning of the Full Benchin 
Tamilarasan v. Director of Handlooms and Tex- 
tiles, (1981)1 L.L.J. 588. Even assuming for the 
sake of argument without admitting, that the reli- 
ance placed, by the Full Bench on S.S. Dhanoa was 


- erroneous, it would not-make the judgment per} . 


incuriam. It would at worst be only an erroneous 
understanding of the judgment of the Supreme 
Court by the Full Bench. That will not certainly 
render it per incuriam. 

56. It is next argued that the judgment of the Full 
Bench is not invalidated by the sub silentio rule 
enunciated by the Supreme Court in Municipal 
Corporation of Delhi" v. Gurnam -Kaur, (1989)1 
S.C.C. 101, and State of U.P. and another v. Synthet- 
icsand Chemicals Ltd. and another, (1991)4 S. C.C. 
139. There is no substance in the argument. The 
Full Bench has expressly referred to the argument 
based on the provisions of Tamil Nadu Act XXV 
of 1976 and given its ruing in paragraph 24 of its 
judgment by relying on Dhanoa’s case, A.LR: 1981 
S.C. 1395. The rule of sub silentio-is nowhere. . 
57. What is stated above is sufficient to-reject the 
contention that the judgment of the Full Bench in. 
Tamilarasan v. Director.of Handlooms. and Tex- 
tiles, (1989)1 L.L.J. 588, is per incuriam. No argu- 
ment or separate reasoning is needed to say that 
the decision of the Full Bench is not obiter dicta. 
We have already referred to the ;act that it.was 
necessary for the Full Bencli to decide : the 
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question whether a society managed by a Special 
Officer was amenable to.the jurisdiction under . 
Art.226 of the Constitution of India. We arein- ` 
clined to characterise the contention that the 
judgment of the Full Bench is obiter dicta as unin- 
telligible. 

VIII. Judgment of the Division Bench in A.Natarajan 
v. Registrar of Co-operative Societies, Chepauk and 
others (1991)2 L.W. 420: (1989)2 L.L.J. 296. 

58. The judgment of the Division Bench in 
A.Natarajan v. Registrar of Co-operative Societies, 
Chepauk and others (1991)2 L.W. 420: (1989)2 
L.L.J. 296, is the immediate cause for this refer- 
ence. Finding that the ruling in Tamilarasan v. 
Directorof Handlooms and Textiles, (1981)1 L.L.J. 
588, would bind them and prevent thém from 
passing an order to their liking, the Division Bench 
chose the extraordinary course of characterising — 
the Full Bench as per incuriam and obiter dicta. 
Oneofthe reasons given by the Division Bench for 
labelling the Full Bench as per incuriam is so 
indefensible that learned counsel for the peti- 
tioner could not say a word in support of it. That 
reason is, the Full Bench had not taken notice of 
the statement of law as found in ihe case of Brij 
Bihari Singh's case, (1989)37 (2) B.L.J.R. 219. 
That was a judgment of a Division Bench of the 
Patna High Court, to which the Senior Judge in 
the Division Bench of this Court was a party when 
he was a Judge of that Court. Unfortunately, the 
learned Judge in his anxiety to get over the binding 
authority of the Full Bench, failed to note that the 
judgment of the Patna High Court was delivered 
on a later date and the Full Bench of this Court 
could not have had an inkling that a Division © 
Bench of the Patna High Court would later take a 
different view on the question which was being 
decided by them. The judgment in Tamilarasan v. 
Director of Handlooms and Textiles, (1991)2 L.W. 
409: (1981)1 L.L.J. 588 (F.B.), was delivered on 
29.3.1989 by the Full Bench while Brij Bihari Singh s 
case, (1989)37 (2) B.LJ.R. 219, was decided on 
18.4.1989, i.e., 19 days after the judgment of the 
Full Bench. Even if the Division Bench judgment 
of Patna High Court had been earlier, it was 
certainly not binding on the Full Bench of this 
Court and the latter was entitled to ignore it. 
Naturally, there is no attempton the part of coun- 
scl for the petitioner to support that part of the 
reasoning of the Division Bench. The Division 
Bench has also observed that the Patna Judgment 
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in Brij Bihari Singh’s case, (1989)37 (2) B.L.-R. 
219, has been affirmed by the Supreme Court in 
the sense that after notice in the special leave 
petition, the petition for special leave was dis- 
missed. A thorough search in the judgment of the 
Division Bench for the reasoning of the Supreme 
Courtin the special leave petition, which is said to 
have been dismissed, is in vain. There is no refer- 
ence whatever to any part of the judgment of the 
Supreme Court in the said special leave petition. 
The judgment does not seem to have been 
reported anywhere. It is not known how the Divi- 
sion Bench came to possess the knowledge of the 
order of the Supreme Court in the special leave 
petition. Nothing appears on record that thesame 
emanated from the Bar. It is elementary principle 
that the dismissal ofa special leave petition by the 
Supreme Court by a non-speaking order will be 
ineffective as an authority or binding precedent. 
Such dismissal without indicating the grounds or 
reasons therefor; must, by necessary implication, 
be taken to be that the Supreme Court had 
decided only that the case was not fit for grant of] . 
special Jeave. Vide Workmen of Cochin Port Trust 
v. Board of Trustees of the Cochin Port Trust, A.I.R. 

1978S.C. 1283, Indian Oil Corporation Lid. v. State 
of Bihar and others, A.I.R. 1986 S.C. 1780: (1986)4 
S.C.C. 146 and Supreme Employees Welfare Asso- 
ciation v. Union of India and others, A.I.R. 1990 
S.C. 334. In the last of the case referred to above, 
the Supreme Court has observed that dismissal of 
a special leave petition simplicitor without any 
reason, will not be a declaration of law by the 
Supreme Court under Art.14 of the Constitution 
of India. It is very strange that the Division Bench 
should refer to the dismissal of the special leave 
petition by the Supreme Court in the case of Brij 
Bihari Singh without making any reference to the 
ratio thereof. 

59. The Division Bench has taken the view that the 
provision of the Tamil Nadu Act XXV of 1976 
were not noticed by the Full Bench in Tamilarasan 
v. Director of Handlooms and Textiles, (1991)2 
L.W. 409: (1981)1 L.L.J. 588 (F.B.). We have 
already adverted to the relevant facts and pointed 
out that the Full Bench was fully aware of the 
provisions of the Act and has given its ruling in the 
view that they did not make any difference in the 
basic position that a society is not the creature of 
a statute. It should be noted that the judgment of 
the Division Bench suffers from a fundamental 


x 
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fallacy in that it equates the.supersession of the 
board of Management ofa society to the superses- 
sion of the society itself. In paragraph 25, a refer- 
ence is made to S.S.Dhanoa's case, ALR. 1981 
S.C. 1395, and it is observed that it was not a case 
of.a society which had been superseded by the 
State Government. It is seen that in the judgment 
in Brij Bihari Singh’ S case, (1989)37 (2) B.L.J.R. 
219, the Division Bench of the Patna High Court 
proceeded on the footing that the relevant Bihar 
Act had superseded the societies themselves. It is 
also noted that the management of the society had 
been vested in the Government under the Bihar 
Act and administrators were appointed pursuant 
thereto. But, under the Tamil Nadu Act XXV of 
1976, the management of the society has not vested 
in the Government. We have already noted that 
the said Act has substituted only the Board of 
Management by the Special Officer and has not 
‘| changed the character or status of a co-operative 
society. Sec.5 of the Act keeps in tact the applica- 
_| bility of the provisions of the Co-operative Socie- 
ties Act and the Rüles made thereunder to a 
Special Officer except as otherwise provided in 
Sec.4 thereof. Under Sec.4, the Special Officer 
shall have the same power to exercise all or any of 
the functions of the Mana gement Committee or 
Board of Management of the Society. His remu- 
neration'is made payable from the funds of the 
society and not from Government funds. A com- 
parison of the provisions of Tamil Nadu Act (XXV 
of 1976) with those of the Bihar Actas found in the 
judgment in Brij Bihari Singh’s case, (1 989)37 
B.L.J.R. 219, shows that the two Acts are entirely 


different and they are not pari materia. The Divi- ` 


sion Bench is, therefore in error in holding that 
the reasoning in Brij Bihari Singh s case, (1989)37 
(2) B.L.J.R. 219, would hold good with reference 
to Tamil Nadu Act XXV of 1976 and that the Full 
Bench is per incuriam inasmuch as it has not 
adopted that reasoning. 

60. It goes without saying that the Division Bench 


has exceeded its: bounds in. characterising the . 


judgment of the Full Bench as per incuriam. The 
other reason given by the Division Bench for not 
following the Full Bench is that the latter is obiter 
dicta. It is unnecessary for us to repeat what we 
have stated. earlier to reject that reason given by 
the Division Bench as unsustainable. 

61. The Division Bench could well have taken the 
royal road of making a Reference to a larger 
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Bench if it was not able to agree with the Full 
Bench. It is a matter for regret that the Division 
Bench should erroneously brand a binding 
authority as per incuriam and obiter dicta, thereby 
paving way to judicial anarchy, which would only 
throw the litigants into chaos and confusion. 

62. Before concluding, we ‘shall place on record 
that it was brought to our notice that the Supreme 
Court has granted Special Leave against the judg- 
ment of the Division Bench in A.Natarajan v. 
Registrar of Co-operative Societies, Chepauk and 
others (1991)2 L.W. 420: (1989)2 L.L.J. 296. It was 
also pointed out by learned counsel or the third 
respondent that he is challenging the maintaina- 
bility of the writ petition in thiscase on the ground 
that an efficacious alternative remedy is available 
to the petitioner and instead of availing the same, 
he should not have approached t this Court. As the ` 
reference made to us is ofa limited scope in view 
of the specific question framed, we decided to 
proceed further and express our opinion. We have 
considered it unnecessary to decide the question 
of maintainability of the writ petition on the ground 
ofavailability ofan efficacious alternative remedy. 
63. We have no hesitation in answering the ques- 
tion referred to us in thenegative and holding that 
the judgment of the Full Bench in Tamilarasan v. 
Director of Handlooms and Textiles, (1 991)2 L.W. 
409: (1981)1 L.L.J. 588 (F.B.), is not per incuriam 
or obiter dicta and the views taken by the Division 
Bench in.A.Natarajan v. Registrar of Co-operative 
Societies and others, (1991)2. L.W. 420: (1989)2. 
L.L.J. 296. is not correct. We hold that the judg- 
ment of the Full Bench is a valid precedent bind- 
ing on the Division Benches and single Judges of 
this Court as well as subordinate courts. 


BS. ---- Reference answéred accordingly. 
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INTHE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Arunachalam, J. ` 


CR.P.No.232 of 1992 17th February, 1992. 
K.A. Vadivelu ...Petitioner 
v. - 

R.Govindarajalu '... Respondent. 


- 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), Sec.14(2) (b) - Requirements of 
- Commencement of new construction within one 
month of eviction - If necessary - “Bona fides’- What 
is'- Production of sanctioned plan - If necessary. 

Bona fides is a question of fact: What will be 
sufficient evidence will vary from case to case and 
the Courts will have to carefully scrutinise such 
material before accepting or rejecting the bona 
fides of the landlord or the landlady, as the case 
may be. It is a matter of common knowledge that 
rent control proceedings do take some years 
before a final decision is arrived at or rendered by 
the Court at the top in the vertical order. A sanc- 
tioned plan obtained necessarily has to be 
renewed or reobtained depending on the nature of 
pendency of the Rent Control proceedings. It 
cannot always be insisted that without a sanc- 
tioned plan, the landlord cannot claim bona fides. 
It is in this context, if one refers to Sec.14(2)(b) of 
the Act, the requirement is clear, that the démoli- 
tion in material part must be commenced within 


one month and completed within three months. - 
The second does not speak of commencement of. 


new construction within that period. 
Cascs referred to: 

Chandrasekara v. Kakumani Adhikesavulu Chetty’s 
Charity, A.I.R. 1966 Mad. 14; P.Orr. and Sons case, 
(1990)2 L.W. 547 (S.C.); G.KJose and others v. 
Ramathal, (1979)1 M.L.J. 372: 92 L.W. 315. 
Jayaraman for Ananthakrishnan Nair and 
KN.Thambi, for Petitioner. . 

S. Thiruvenkatasamy and R.Vijayasankar, for 
Respondent. 

The Court made the following 

ORDER:- The tenant of a non-residential build- 
ing who was unsuccessful before the Rent Con- 
troller as well before the appellate Authority, has 
preferred this civil revision petition challenging 
the concurrent findings of both the authorities 
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that he is liable to be evicted from the prémises in 
question. The respondent sought eviction mainly 
on two grounds viz., wilful default and bona fide 
requirement of the building for demolition and 
reconstruction. Acts of waste were also mentioned 
in passing. The case of the petitioner-before the 
Rent Controller was that there was no wilful 
default and further the building was not ina dilapi- 
dated condition needing demolition and recon- 
struction. On the other hand it was the case of the 
petitioner that the building was in a sound 
condition. i 

2. Learned Rent Controller held that the peti- 
tioner was liable to be evicted on both grounds 
namely, wilful default and bona fide requirement 
ofthe landlord of the building for demolition and - 
reconstruction. However, on appeal the learned 
Appellate Authority reversed the finding of the 
Rent Controller so far as it concerned “wilful 
default”, but concurred with the finding regarding 
the bona fide requirement of the building, by the 
landlord, for demolition and reconstruction. 


_ 3. In this civil revision petition, Mr.Jayaraman, 


learned counsel appearing on behalf of the peti- 
tioner contended, that the landlord had not cho- 
sen to filea sanctioned plan which is usually done 
in every case, to indicate bona fide requirement ¢ of 
the building for demolition and reconstruction. 
He then contended, that the Court Commissioner 
had inspected the premises in question on two 
occasions. As far as the second occasion is con- 
cerned, clear material is not available. 
4. I: have carefully considered the contentions of 
Mr.Jayaraman. To arrive at a conclusion of bona 
fides of the landlord, several circumstances which 
appear in evidence may have to be taken together 
and conclusions arrived at on the totality of such 
material. Asa rigid rule, it cannot be stated that in 
every case without a sanctioned plan, brought on 
record by the landlord, bona fides cannot be held 
_in his favour. In certain cases lack of a sanctioned 
plan, or evidence regarding sufficiency of funds, 
may tend to affect bona fides, while in other cases, 
non-marking of the sanctioned plan, may not be 
sufficient to discard the bona fides of the landlord. 
This is purely a question of fact. 
5. A perusal of the evidence of the respondent 
clearly shows, that he has the funds for putting up 
anew construction. Further he has filed an under- 
taking as contemplated under Sec. }4(2)(b) of the 
Tamil Nadu Buildings (Lease and Rent Control) 
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Act. As far as the bona fides are concerned, both 
the authorities below have gone into this aspect in 
detail, with meticulous care keeping in view the 
latest enunciation of law by the Apex Court in 


P.Orr. and Sons case, (1990)2 L.W. 547 (S.C.)- 


Both the authorities had before them the specific 
fact of the building being 60 yéars old purely built 
out of mud pasteand unbaked bricks. Roofing was 
of palmyrah poles supported by thatches and 
Mangalore tiles. The reports of the Commissioner 
and his plan Exs.C-1 and C-2 not only disclosed 
the dilapidated condition of the building, but also 
the urgent need for demolition of the same. The 
building appears to be in a rather precarious 
condition. Since the building was in such a pre- 
carious condition, the petitioner himself appears 
to have undertaken some repairs recently, though 
there is dispute, whether such repairs were carried 
out with or without the permission of the land- 
lord. Both the authorities have rendered a finding 
. that there was danger of the building collapsing at 
any point of time, on unassailable evidence I concur 
with the said finding. 
6. Mr.Jayaraman invited my attention to the deci- 
sion of Venkatadri, J. in Chandrasekara v. Kakumani 
Adhikesavulu Chetty's Charity, A.I.R. 1966 Mad. 
14, wherein the learned Judge has observed as 
follows: 
*Bona fide may be proved i in any ordinary way 
like any other fact in issue or relative fact. It is 
not a rule of law that bona fide being a subjec- 
tive matter can only be proved by the landlord 
stepping into the witness-box. Judge has to 
take every Circumstances which affects the 


interests of the landlord and the tenant as well - 


as the interests of the public on the date of 
hearing, into consideration. The landlord has 
to satisfy the court that his requirement is 
reasonable and bona fide one, that he has pre- 
pared the plans and necessary estimates for the 
new building, that he has obtained the neces- 
sarysanction from the Corporation or Munici- 
pal authorities and that he has got the neces- 
sary funds to carry out such reconstructions." 
7. The decision of G.Ramanujam, J. in G.KJose 
and others v. Ramathal, (1979)1 M.L.J. 372: 92 
L.W. 315, was also cited: The learned Judge has 
Observed as follows: 
"The Court could not make out how the 
obtaining ofa plan subsequent to the filing of 
the eviction petition would show that the 


The Madras Law Journal Reports 


[1992 


requirement of the premises by the landlady 
for the purpose of demolition and reconstruc- 
tion was not bona fide. On the finding of the 
Appellate Authority which was based on the 
materials on record it was not possible to say 
that the requirement of the respondent (land- 
lady) was not bona fide at all. The Court 
accepted the findings of the authorities below 
that the landlady required the premises bona 
fide for demolition and reconstruction." ^ 
8. Even in the light of both these authorities, it is 
clear that ‘bona fides’ is.a question of fact. What 
will be sufficient evidence, will vary from case to 
case, and the Courts will have to carefully scruti- 
nise such material before accepting or rejecting 
the bona fides of the landlord or landlady, as the 
came may be. It is a matter of common knowledge 
that rent control proceedings do take some years 
before a final decision is arrived at or rendered by 
the Court at the top in the vertical order. A sanc- 
tioned plan obtained necessarily has to be 
renewed or reobtained dépending on the natureof 
pendency of the Rent Control proceedings. It 
cannot always be insisted that without a sanc- 
tioned plan, the landlord cannot claim bona fides. 
Itis in this context, if one refers to Sec.14(2) (b) of 
the Act, the requirement is clear, that the demoli- 
tion in material part must be commenced within 


-one month and completed within three months. 


The second does not speak of commencement-of 
new construction within that period. Iam satisfied 
that no ground has been made out to interfere in 
revision. The findings of both the authorities, 
need no further scrutiny in revision. There is nei- 
ther a question of law nor error in jurisdiction to 
admit this civil revision petition. Hence this civil 
revision petition is dismissed, at the admission} 
stage itself. 

9. At this stage, Mr.Jayaraman pleaded for some 
time to vacate the premises and hand over vacant 
possession. On this plea I have heard 
Mr.S.Thiruvenkatasamy, learned Counsel appear- 
ing for the caveator/respondent. Keeping in view 
the condition of the building, in the event of an 
affidavit of undertaking being filed within one 
week from to-day, by the petitioner that he will 
vacate and hand over vacant possession of the 
premises to the landlord, he shall have one month 
to vacate the premises, reckoned from to-day. 
BS. Petition dismissed. 
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INTHE HIGH COURT en JUDICATUREAT. 
MADRAS.. i 


Praen Mishra and Swamidurai, J. 

O.S.A.Nos.53 and 54 of 1985 h February, I 992 
A.G.Krishnamoorthy Appellant 
V.Kannammal and 6 others. . Respondents. 


Presidency Towns Insolvency Act (III of 1909). 
. Secs. 7, 8 and 36 - Evidence Act (I of 1872), Secs.59, 


91 and 92 - Person declared insolvent - Official. 


Assignee filing application for declaration that 
i insolvent was entitled to the sixth share in a property 
'-- Title deed for property is in the name of brother of 
insolvent - Official Assignee and one creditor raising 
dispute that the title was in some one else - Dispute 


if can be raised - Benami - Nature of-transaction -. 


Rights of ostensible owner. Title deed, if can be 
ignored. 
One ‘N’ the fourth- respondent herein was 
declared an insolvent. The Official Assignee filed 
an application under Sec.7 of the Presidency Towns 
| Insolvency Act read with Sec.36 thereof for a 
declaration that he was entitled to 1/6th share ina 
certain property and that the same might be vested 
wit the official Assignee. A creditor moved an 


appication under Sec.8 of the Act for a review of ` 


the order declaring ‘N’ an insolvent. It was dis- 
missed by a learned Single Judge. The application 
by the Official Assignee also was dismissed. Both 
of them filed appeals and contended that though 
‘the title deed of the property was in the name of 
N’s mother ‘K’, the property belonged to N’s 
father 'V' that it was purchased in the name of 'K* 
and that ‘N’ was entitled to 1/6th share'in the 
` property. 
"Held:- There can be no dispaté that in case of a 
benami transaction, the most important issue is as 
to who paid the consideration moncy/purchase 
money if at all- there was such “consideration 
involved. It is indeed a mistake to imagine a dis- 
pute raised by a third party as to the title in some 
one other than the person in whose name the 
` property stands. Sec.59 of the Evidence Act pro- 
vides that the contents of documents cannot be 
proved by oral evidence. Sec.91 of the Evidence 
Act says that when the terms of a contract or ofa 
grant or any other disposition of property have 
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been reduced to the form of a document and in all 
cases in which any matter is required by law to be 
réduced to the form of a document, no evidence 
shall be given; in proof of the terms of such con- 
tract, grant or other disposition of property or of 
such matter except the document itself, or secon- 
dary evidence of its contents in cases in which 
secondary evidence is admissible subject to the 
exceptions that are enumerated within Sec.92 
excludes evidence as to oral agreement which will 
have the effect of contradicting, varying or adding 
to or subtracting from the terms of the document 
reduced to writing. Benami is a concept derived 
from the use and practice in India of any immov- 
able property by the real owner, keeping himself 
in hiding and projecting ostensibly someone else 
as the owner. The ostensible owner thus has all the 
rights and privileges of the owner of'a property 
except against the real owner who enjoyed the 
privilege of asserting his title against ostensible 
owner. If anyone could assert any right or interest 
in the property that stood in the name of ‘K’ in the 
title deed, that was the real owner viz., the hus- 
band, if at all K was only ostensibly the owner and 
the property in fact’ had been purchased by ‘V’. 


- The Court cannot see any possibility of a creditor 


who may have a claim against the debtor say that 
his debtor is the real owner of the property 
although the property stood in the name-of an- 
other person. The most vital of the questions that 
was required-to be answered is the source from 
which the purchase money came and then only 
the nature of possession of the property after the 
purchase and the other issues as aforementioned 
have to be examined. As observed by the Supreme 


4 


Court in Gapadibai v. State of M.P., ALR. 1980 — 


S.C. 1040, the title deed is a solemn document. It 
cannot easily be ignored and no inference drawn 
against its contents unless, as again, observed by 


the Supreme Court, the person asserting the trans- _ 


action to be benami is able to- show that the 


ownership although ostensibly shown in the name 
Dh a certain Pep was in reality with another. 


[Paras 4 and 8] 


Man Mohan v. Mt. Ramdei, ALR. 1931 P.C. 175: 
34 LW. 7; Jayadayal Poddar v. Bibi Hazra, A.I.R. 


-1974 S.C. 171: (1971)1 S.C.C. 3; Gapadibai v. State 


of M.P., A.L.R, 1980 S.C. 1040. Dalip Singh v. 
Nawal Kunwar, (1908)30 All. 258: 35 IA. 104 P.C. 
S.Jagadeesan, for Respondent. 
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The Judgment of the Court was delivered by 
Mishra, J.:- V.Natarajan, the fourth respondent 
herein, was declared an insolvent. The Official 
Assignee, however, filed an application under Sec.7 
of the Presidency Towns Insolvency Act, 1909, 
read with Sec.36 thereof, for a declaration that 
Natarajan, the insolvent, was entitled to one-sixth 
share in petition mentioned property, and that the 
same be vested with the Official Assignee conse- 
quenton the adjudication that hewas insolvent. A 


learned single Judge of this Court summoned ' 


Natarajan his mother Kannammal (first respon- 
dent in O.S.A.No.53 of 1985) and. other persons 
known or suspected to have been in possession of 
the petition mentioned property and inquired as 
to whether there was any interest or share of the 
insolvent in the said property. He found, however, 
that the Official Assignee could not establish that 
Natarajan had 1/6th share in the property, and 
accordingly dismissed the application. Natarajan, 
in the meanwhile, also applied for discharge stating 
inter alia that he possessed no property for any 
further discharge of the credits, and the learned 
Judge ordered as follows: 

“The insolvent has paid his creditors 0.50 P.in 
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a rupee and he had not concealed anything : 


from the Official Assignee or secreted any 
assets. In the circumstances, this is a fit case 
where an order of discharge will have to be 
made in favour of the insolvent.” 
The creditor who had moved an application under 
Sec.8 of the Act fora review of the order declaring 
.. Natarajan, the insolvent, and whose application 
had been dismissed saying that the question would 
be taken up only at a stage when it was decided to 
discharge the insolvent of any liabilities however, 
felt aggrieved, and thus preferred the instant appeals. 


2. The only property, however, with respect to , 


which the entire-dispute related is the property 
mentioned in the petition of the Official Assignee. 
- It is not in dispute that the title deed of the said 
property is in the name of (sic) Kamalammal and 
that the insolvent is one of the five sons of Kan- 
nammal. The case of the Official Assignee before 


the learned single Judges as well as that of the , 


creditor - appellant before us is that although the 
title deed stood in the name of (sic Kamalammal, 
the property belonged to Vedachala Naicker, the 
husband of the first respondent Kannammal, and 
it was Vedachala Naicker who had purchased the 
.. property in the name of the first respondent as per 
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the three sale deeds Exs.R-1 10 R-3. In support of 
thiscontention, reliance was ‘placed on Exs.R-1 to. 
R-3, the three mortgage deeds, jointly executed by 
Kannammal and her sons including the insolvent 
the recitals whereof indicated that the. property 
had been purchased by Vedachala Naicker in the 


name of Kannammal, ,and that on demise of the 


real owner, Vedachala Naicker, it devolved equally 
upon Kannammal, the widow and the sons, 
respondents 2 to 6 including the insolvent. Kan- 
nammal, however, maintained that the property . 
in dispute was a house purchased by her absolutely 
as per the sale deeds, Exts.R-1 and R-3, and con- 


_ tended that the recitals in Exts.P-1 to P-3 were 


incorporated at the instance of the creditor, and 
thus never constituted a conscious admission of 
the title of her husband. The learned single Judge 
noticed that the burden of proving that the peti- 
tion mentioned property was purchased benami 
by Vedachala Naicker was on the Official 
Assignee, and that to establish the Benami trans- 
action, he must prove (1) that the sale price for 
Exts.R-1 to Ru-3 was paid by Vedachala Naicker; . 
(2) that there was sufficient motive for Vedachala 
Naicker to takea sale deed in the name of his wife; 
(3) that the possession of the property was always 
with Vedachala Naicker, and afterwards with his 
sons; and (4) that the custody ofthe title deeds was 


. always with Vedachala Naicker and his sons. 


3. 'The Official Assignee examined one of the 
creditors of the insolvent as P.W.1. He, however, 
could not show any knowledge about the acquisi- 
tion of the property by sale deeds, Exts.R-1 to 
R-3. The first respondent Kannammal deposed as 
R.W.1 and asserted that the property was pur- 
chased as per Exts. R-1 to R-3 with her funds, 
which she earned by vending edibles. She also 
produced Ex.R-S, licence in her name under Sec.282. 
of the City Municipal Act for maintaining five 


` heads of cattle, and explained Exts.R-1 to R-3 


saving that they were taken for smallsums in 1931, 
1940and 1941, which sums she could managewith 
her own earnings. The learned single Judge has 
Stated: 
“From Ex.P-4 the property tax receipt in 
respect of the suit property, it is seen that the 
property stands in the name of Kannammal 
and that she had been paying the property tax. 
There is no evidence to show that Vedachala 
Naicker or his sons paid the property tax for 
the petition mentioned property at any time. 
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Hence it cannot be said that Vedachala Naicker . 


. or his sons had been in possession ofthe prop- 
erty. No doubt, R.W.1 has stated that two of 
hef sons had been permitted to reside i in por- 

‘tions of the petition mentioned property. The 
possession ofthe suit property by her two sons 
can only be said to be permissive occupation 
which cannot give ay right in the property to 
thé sons.” 

He has also said: 
“There is no evidence let i in on behalf of the 
Official Assignee regarding any motive which 
might have prompted the “benami’ transac- 

„tion. On the other hand, R.W.1 had given 
evidence that she had purchased the property 
as per Exts.R-1 to R-3 with her own funds and 
that neither her husband nor her sons had any 
manner of right at any time in the said prop- 
erty.” : : f 

He has further said: 


“Itisseen that R. W.1 had mortgaged theprop- . 


erty with the Oriental Benefit Fund and she 
. deposited the title deeds with them. There is 
no evidence to show that the original title 
deeds had been with Vedachala Naicker and 
his sons." 
After taking notice of the state of evidence as 
above, he has dealt with particularly how the recit- 
als in Exs.P-1 to P-3 stand. He had said: 
“Apart from the recitals in Exts.P-1 to P-3 that 
the property was purchased in the name of the 
1st respondent ‘benami’ by her husband, the 
Official Assignee is not able to let in any evi- 
dence to substantiate the case set out in the 


petition. R.W.1 has stated the circumstances. 


under which the said recital in Exts.P-1 to P-3 
came into existence R.W.1 had stated that at 
the instance of the creditors such recitals were 
incorporated. The said recitals cannot be taken 
as conclusive for the following reasons: 
, (a) If the recital is true, there is no reason for 
* making the 1st respondent asa part to Exts. 
P-1 to P-3; 
(b) There is no semblance of evidence to show 
that late Vedachala Naicker dealt with the 
property in any manner; and 
(c) There is nothing to show that possession of 
the property had vested with Vedachala Naicker 
or his sons after his death. Taking the entire 
circumstances, much value cannot be attached 
tothe recitals in Exts.P-1to P-3, and the case of 
MLJ 44 
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the Official Assignee based Er the said 
recitals will have to be negativ 


' 4. There can be no dispute that in case eof a benami 


transaction, the most important issue is as to who 
paid the consideration money/purchase money if 
at all there was such consideration involved, fol- 
lowed by the other issues to which the learned 
single Judge has adverted to carefully. It is indeed 
a mistake if we say so, with respect, to imagine a 
dispute raised by a third party as to the title. in] : 
some one > other than the person in whose name 
the property stands. Sec.59 of the Indian Evidence 
Act provides that the the contents of documents 
cannot be proved by oral evidence. Sec.91 of the 
Indian Evidence Act says that when the terms ofa 
contract or of a grant, or any other disposition of 
property, have been reduced to the form of a 
document and in all cases in which any matter is 
required by law to be reduced to the form of a 
document, no evidence shall be given in proof of 
the terms of such contract, grant or other disposi- 
tion of property or of such matter except the 
document itself, or secondary evidence of its con- 
tents in cases in which secondary evidence is 
admissible, subject to the exceptions that are 
enumerated under it. Sec.92 excludes evidence as 
to oral agreement which will have the effect of 
contradicting, varying, adding to, or subtracting 
from, the terms Of the document reduced to writ- 
ing. Benami is a concept derived from the use and 
practice in India ofany immovable property by the 
real owner, keeping himselfin hiding and project- 
ing ostensibly someone else as the owner. The 
ostensible owner thus has all the rights and privi- 
leges of the owner ofa property, except against the 
real owner who enjoyed the privilege of asserting 
his title against the ostensible owner. If any one 
could assert any right or interest in the property 
that stood in the name of Kannammial in the title 


deed, that was the real owner viz., the husband, if 


at all Kannammal was only ostensibly the owner 
and the property in fact had been purchased by 
Vedachala Naicker. We cannotsee any possibility 
of a creditor who may have a claim against the 
debtor to say that his debtor is the real owner of 


,the property, although the property stood in the 


name of another person. 

5. Learned Counsel for the appellant, however, 

has placed reliance upon a judgment of the Privy 
Council in Man Mohan v. Mt. Raradei, ALR. 1931 
P.C. 175: 34 L.W. 7, which was a case relating to a 
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dispute as to a deed of gift. Two brothers, Bebari 


Lal and Lala Guza Prasad owner in its entirety a . 
house. The entire interest of Lala Gaza Prasad was ` 


purchased by the appellants. Behari Lal sold 4 
annas of his 8 annas share to the appellants. Thus, 
the appellants beeame owners of 12 annassharein 
the property. Behari Lal executed adeed of gift of 
his remaining 4 annas share in favour of his wife. 

Notwithstanding the gift, later he sold to’ the 
appellants the 4 annas share which was thesubject 
matter of the gift to his wife. The appellants thus 


claimed that they had purchased the entire share: 
- of Lala Gaza Prasad as well as thé entire share of 


Behari Lal in the house property, and alleged that 
the deed of gift was fictitious and invalid. the Privy 
Council said upon that: 
“In order-to determine the question of the 
validity or invalidity of the deed of gift in 
question it is of assistance to consider: 
“the surrounding circumstances, the position, 
of the parties and their relation to one another 
the motives which could govern their ante 
and their subsequent conduct. “Dalip Sin 
Nawal Kunwar, (1908)30 All. 258: 35 LA. 104 
P.C., at p.107 (of 351A.) 


always remembering that the-onus of proof g 


rests upon the party impeaching the deed.’ 
The terms of the deed itself are not suggestive 
of a merely colourable document: After recit- 
ing the fact of his recent marriage the minority 
of his wife, the advice of his relation and his 
own desire to makéarran gements for his wife’s 
maintenance, Behari Lal gives the property in 
question to his wife under his sister-in-law’s 
guardianship, for her life-interest, subject to 
an elaborate series of conditions, which include 
inter alia'a prohibition against alienation, a 
- provision for the reversion of the property to 
himself should his wife die without male issue, 
and a forfeiture clause in the event of his wife 
ceasing to live with him...... 
The situation of the parties at the time of the 
execution of the deed renders it probable that 
it was intended to be a genuine transaction. 
-The learned Subordinate Judge came to the 
conclusion that the deed was a “farzi” transac- 
tion entered into to save the property from his 
creditors,” but although Behari Lal had a suf- 


ficiently chequered financial career in whicha - 


conveniently shifting date of majority placed a 
large part, he does not appear to have been at 
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the time of the execution of the deed under any 
pressure of debt. —., 
. The deed of gift was duly registered and the 
-name of the donee entered in the Municipal 
records.” — 
Besides the above, itis noticeable in the judgment . 
of thé Privy Council that Behari Lal had instituted : 
thesuit to have the deed of gift set aside and stated © 
that he did so under the advice of his evil compan: 
ionsand due to fear of creditors and described and 


deed of gift as fictitious. He also alleged somewhat 


inconsistently that the property. had reverted to 
him under the terms of the deed owing to his wifé 
having ceased to live with him.. The roy Ceuncil 


‘pronounced: 


“Their Lordships’ on a consideration of the 
whole circumstanees, of which they have set 
out the salient incidents, are Satisfied that the — . 
. appellants have failed to discharge the.burden. , 
incumbent upon them of proving that the deed. 
of gift was fictitious. Apart from general auspi- 
cion of Behari Lal, on whose actings as little 
reliance cari be placed as on his werd, and who 
was naturally willing when it suited his pur- 
pose; to falsify the facts, there: is really no 
evidence of such a character as would-entitie a 
court to take the serious step of: setting aside 
the deed: of gift and depriving the. innocent 
minor respondent of the provisions reasona-. * 
bly made for her." 
6. Thé other case relied upon by learned Counsel 
for the appellant is again a case of benamitransfer 
of property and a dispute between the real owner 
and the ostensible owner. In Jayadayal Poddar v. 
Bibi Hazra, A.LR. 1974'S. C. I7I: (19711 S.C.C. 3 
it is said: 
“It is well settled that the burden of proving 
that a particular sale is benami and the appar- 
ent purchaser is not the real ọwner; always 
rests on the person asserting it to be so. This 
burden has tc be strictly discharged by adduc- 
ing legal evidence of a definite character which 
would either directly prove the fact of benami 
or establish circumstances unerringly and rea- 
sonably raising an inference of that fact. The : 
essence of a benami is the intention of. the 
party or parties concerned; and not unoften 
-Such intention is shrouded in a thick veil which 
cannot be easily pierced through. But such dif- 
ficulties do not relieve the person asserting the 
transaction to be benami of any part of the 


— 


Ir] 
serious onus that rests on him; nor justify the 
acceptance of mere conjectures or surmises, as 
asubstitute for proof. The reason is thata deéd 
is a solemn document prepared and executed 


after considerable deliberation, and the per-. 


son expressly, shown as the purchaser or trans- 
feree in the deed, Stárts with the initial pre- 
. sumption in his favour that the apparent state 
of affairs is the real stato of affairs. Though the 
question, whether à particular. sale is benami 
or not, is largely one Of fact, and for determin- 
ing this question, no absolute formulae or acid 


test, uniformally applicable in all situations, - 


can be laid down; yet in weighing the probabili- 
ties and for gathering the;relevant indicia, the 
courts are usually guided by: these circumstances; 
` (1) thesource from which the purchase. money 
came (2) the ndture and possession of the 
property, after the purchase; (3) motive, ifany, 
for giving the transaction a benami colour (4) 
the position of the parties and the relation- 
ship, if any, betwéen the claimant and the 
alleged benamidar; (5) the custody of the title- 
deeds after the $alé and (6) the conduct of the 
parties concerned i in dealing: with the property 
after the. sale. Ba 
7. Learned counsel for the appellant also referred 
to a judgment of the Supreme Court in Gapadibai 
v. State of M.P., A.LLR. 1980 S.C. 1040. This was a 
case before the ‘Supreme Court, wherein. for 
recovery ofsums dueto the Govefnment from the 
husband, a propetty s which has stood in the name 
of his wife was attached. The wife filed a suit 
claiming relief on the ground that the house was 
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her personal property and could not be attached + 


to the sums Owing by her husband. The defence, by 


the State was. that the property belonged to the 


husband, and that, therefore, the attachment was 
valid. The wife rélied, on a registered document 
"which was proved, to.have been duly executed. She 
also let evidetice'to show that she had sufficient 


meags to purchase. the house. The Supreme: Court, . 


on tlie basis of the abovesaid: i 
“In the fitst place, the State never pleaded that 
the house in ‘quéstion was purchased by the 
husband through a benami transaction in the 
“namé of his wife. Itwas also not pleaded clearly 
thatthe property belonged to the husband and 
` that it has been sold to. the wife with the inten- 
tion to défeat thé creditors of the husband..A 
vague allegation of this type seems to have 
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been made in the written statement but no ` 
. evidence whatsoever has been led toshow as to 
Whether there:was any such intention on the 
"part ófdefendantNo. 5. Eventhedatawhenthe 
sums sought to be recovered become due has 
` ‘not been proved or indicated to the satisfac- 
*tion of the court. The trial court, after a very 
careful consideration of the evidence of the . 
plaintiffs and the documents produced by her 
found that she hdd established that the prop- 
erty in question belong to her and notto defen- . 
dant No.5. In the instant case as the plaintiff 
' relied on a régistered document which was 
proved to have been duly excuted, a finding : 
which has not been reversed by the High Court, 
the onus lay ori the State to prove that what was 
, apparent was not the real. No evidence on 
; behalf of the State was adduced to displace the 
presumption arising from the registered sale 
deed in favour of the plaintiff. On the other 
hand, the plaintiff led evidence oraland docu- 
mentary, to show that she had sufficient means 
to purchase the house. The High Courtinstead 
of aisplacing the reasons given by the trial 
court, has rejected the oral evidence on a gen- 
'eral ground that theré were some contractions 
here.and tliéré and has also misconstrued the 
‘documents produced by the plaintiff which 
were in the nature of applications- to the 
‘municipality for purchasing a backyard of the 
house in dispute and which were allowed on 
the footing that the House belonged to her..... 
! Once the plaintiff proved by virtue of the reg- 
istered sale déed that she was the owner of the 
house and also explained the source of the 
"price paid by her for it, that was süfficient to 
hold that the property belonged to. her and 
" could not be attached for the recovery of dues 
:Owing by hér hüsbánd." ` 
The Supreme Court in that case rejected the plea 
of benami saying, _ -+ 
E order to prove the benami nature of thé 
. a tlie State could have led evidence 
to show (1) that deféndant No.5 paid the con- 
sidératíóri, (2) that he had the custody of the : 
- sale deed, (3) tlíat he was in possession of the 
, Property and (4).the motive for the transac-, 
; tion. Nóne« of those factors has been proved by 
the State." ^ 
8. The discussion that we have iade thus of the 
principles oflaw clearly shows that the most vital 


. 
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of the questions that was required to be answered 
is the source from which the purchaser money 
came and then only the nature of possession of the 
property after the purchase and the other issues as 
aforementioned have to be examined. As observed 
by the Supreme Court, the title deed is a solemn 
document. It cannot easily be ignored, and no 
inference drawn against its contents unless, as 
again observed by the Supreme Court, the person 
asserting the transaction to be benami is able to 
show that the ownership although ostensibly shown 
in the name ofa certain person, was in reality with 
another. We are satisfied that.the learned trial 
Judge has committed no mistake in coming to the 
conclusion as above with respect to the property 
in question. ` 

9. Had there been any assertion before us that the 
fourth respondent insolvent had any other prop- 
erty or that the Official Assignee-and or the learned 
single Judge were not informed about all the 
properties of the insolvent, we would have thought 
to give to the creditor another opportunity to 
agitate and seek a review of the order discharging 
the insolvent. Since the only property referred to 
is one which has been found to belong to the first 
respondent Kannammal, and in which property it 
has not been established that the insolvent ever 


. had any interest, we think no interest will be ` 


served by making any observation as to the claim 
ofthe creditor stillsurviving and the insolventstill 
liable and not discharged. It is a case, in our 
opinion, in which the only possible view is one that 


has been taken by the learned single Judge. There ` 


is no merit in the appeals. The appeals are accord- 
ingly dismissed. There shall, however, be no order 
as to costs. 


BS. 


Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. ' 


Present:- Pratap Singh, J. 


A.A.O.No.870 of 1985' 2nd April, 1992. 
The Nagapattinam Import and Export Corpora- 
tion, Nagapattinam, Thanjavur District — 

... Appellant 
v. ' 
K Lakshmi ...Respondent. 
Workmen's Compensation Act (VIII of 1923), Sec.28 
- Scope and object - Worker dying in accident - Wife 
paid some amount in full settlement of her claim - 
Not registered under the Act - Cannot be taken 
cognizance of. . 
Though the receipt is to evidence payment of 
Rs.2,500 in full quit, in pith and substance, it 
amounts to settlement of claim of the applicant 
for the death of her husband in the course of the 
employment. Unless such a reasonable interpre- 
tation is given regarding the purview of Sec.28 of 
the Act, the employers would offer a paltry sum to 
the dependant of the employee who would be in 
dire need of money and get a receipt in full settle- 
mentoftheclaimand thwart the very abject of this 
Act. Only.to save the dependants from such con- 
tingency, Sec.28 of the Act has been incorporated 
in the Act. So, unless such a receipt is-registered 
under Sec.28 of the Act as per procedure laid in 
the said section, it carinot be used as an answer to 
the claim of the applicant. [Para 7] 
Appeal against the order of the Deputy Commis- 
sioner of Labour Commissioner for Workmen's 
Compensation, Tiruchirapalli, dated 14.10.1985, 
W.C.Application No.37 of 1981. 
Neelamegan, for K.V.Venkatapathy and Velmuru- 
gan, for Appellant. 
The Court made the following 
ORDER:- Opposite Party II in W.C.Application 


- 


No.37 of 1981 on the file of the Deputy Commis- , 


sioner of Labour Commissioner for Workmen's 
Compensation Tiruchirapalli, has filed this civil 
miscellaneous appeal against the order in the said 
W.C.Application No.37 of 1981 in which the 
Authority has fixed the compensation at Rs.16,800 
and directed that the said sum shall be deposited 
by the second opposite party within thirty days 
from the date of the order: 
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2. The facts leading. to this appeal : are: m 
The respondent has filed W. C.Application No: 37 
of 1981 under Sec.10 of the Workmen's Compen- 
sation Act, 1923, (hereinafter referred to as ‘the 
Act' ), claiming compensation from the opposite 
parties for the fatal accident occurred to her hus- 
band Karuna Vijayan, arising out of and in the 
course of his employment on 27.8. 1973, on the 
following grounds: 
She is the wife of Karuna Vijayan. He met with an 
~accident on 27.8.1973 arising out of and in the 
' course of his employment under the opposite 
parties, resulting in his death. She is the depen- 
dant of the deceased. His monthly wages at the 
time of his death was Rs.200. Hence she has made 
theclaim for Rs.25,000 under the Act. She has also 
filed a petition with supporting affidavit for con- 
doning the delay in presenting the application for 
compensation. 
3. The first opposite party resisted the claim on the 
following grounds: 
The first opposite party came into existence only 
in October, 1973. This opposite party does not 
own the beat involved in the accident. The delay of 
eightyearsin filingthe petition cannot be excused. 
The second opposite party resisted the claim on 
the following grounds: 
` The.delay in filing the petition is inordinate and 
cannotbe condoned. The applicant has noright to 
aet compensation as she had receiyed Rs.2,500 
2 |12 1973 in full quit. of her claim. Hence the 
dismissal of the petition is prayed for. l 
4. Afterelaborate enquiry, the lower authority had 
condoned the delay in presenting the application. 
The lower authority had held that since the pay- 
ment of Rs.2,500 in full quit was not registered 
under Sec.28 of the Act, it cannot be taken cogni- 
zance of and had fixed the compensation at Rs.16,800 
and had directed the second opposite party to 
deposit the said amount. Aggrieved by the said 
order, the second opposite party has come for- 
ward with this civil miscellaneous appeal. 


5. Mr.G.Neelamegan, learned counsel appearing 


for the appellant, submitted that the accident 
occurred on 27:8.1973 and the claim application 
"was filed on 20.4.1981, nearly eight years from the 
date of the accident and no valid reason had been 
given for condoning the delay and the period fixed 
under the act is only two years and hence the 
application ought to have been dismissed on the 
ground of limitation. He further submitted that 


4 
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the applicant had received Rs.2,500 in full quit as 
evidenced by Ex R-1 receipt, and it would not 
come within the ambit of Sec.28 of the Act and 
hence the reasoning of the lower Authority that 
sinceit was not registered under Sec.28 of the Act, 
it cannot be taken cognizance of, is not correct, 
and in view of Ex.R-1 receipt, the claim ought to 
havebeen dismissed. There was no representation 
either in person or through counsel for the 
respondent, I have carefully considered the two 
submissions made by Mr.G. Neelamegan. 

6. Though under Sec.10 of the Act, the period of 
limitation is fixed as two years, provision is made 
for condoning the delay in Sec.10(1) of the Act, 
and it reads as follows: - 

. “Provided further that the Commissioner may 
„entertain and decide any claim to compensa- 
‘tion in any case notwithstanding that the | 

notice has not been given, or the claim has not 
been preferred in due time as provided in this 
. sub-section if he is satisfied that the failure so 
to give the notice or prefer the claim, as the 
case may be, was due to sufficient cause.” 
In the instant case, the applicant had filed the , 
petition on 20.4.1981 with an affidavit in which 
she has given in detail the reasons for the delay in 
preferring the application. The lower Authority 
had referred to it in page 2 of its order. It appears 
from her affidavit that she is an illiterate widow, 
without any help, and she could not do things as 
earlyas possible and thatshe had tapped the doors 
of the concerned Authorities without any success 
and had resorted to the Legal Aid Committee, 
Madras, which had transmitted her claim to the 
District Legal Aid and Advisory Committee, - 
Nagapattinam, and then particulars were asked ` 
for and in the process considerable time had lapsed 
and thus she was constrained to prefer the appli- 
cation belatedly. The lower Authority had 
accepted the reasons given by the applicant and 
had condoned thé delay. I do not find any ground 
to interfere with this finding. In page 4 of the 
order, the lower Authority has considered the 
question of delay and had found that it has been 
validly explained. The applicant first approached 
the Boat Workers’ Association, which initiated 
proceedings in the Labour Court, and due to 
cyclone in 1977 the entire records were damaged 
and then she approached the Legal Aid Commit- 
tee, Madras and took up the matter and after; 
certain particulars were gathered, the application | 
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was filed. The reasoning of the lower authority is 
very fair and acceptable. Hence, I àm unable to 
acoept the submission made by Mr.G.Neelamegan 
that no sufficient reason was given for the delay in 
preferring the application. — . 
7. Regarding the payment of. Rs.2,500 in full quit 
as evidenced by Ex.R-1, lamin agreement with the 
lowe@ authority thatit requires registration under 
Sec.28 of the Act.The relevant part of Sec. 28(1) 
reads as follows: ' 
“Where the amount of any ‘lump sum payable . 
as «compensation has been settled by agree- . 
. ment, whether by way of redemption of a half 
: monthly, payment or otherwise, or whére any — 
compensation has been so, settled. as being - 
payable to a woman or a person under a legal 
disability,a memorandum thereof shall besent 
by the eniployér to the ‘Commissioner, who 
‘Shall, on being satisfied as to its genuineness, 
record thé memorandum in'á register in the 
prescribed manner." 4 
Though thé receipt ds to eviderice payment of . 
Rs.2,500 in full quit; in pith and substance, it 
amounts to settlement of claim of the applicant . 
for the death of het husband in the course of the 
employment. Unless such a reasonable intérpre- - 
tatíon is given regarding the purview. of Sec.28 of - 
the Act, the employers would offer 4 (paltrysum to 
the dependant of an employee who would be in 
dire need of money and get a receipt in full settle- 
ment ofthe claim and thwart thie very object of this 
Act. Only to save the dependants from such con- 
tingency, Sec.28 of thé Act has been incorporated 
in the Act. So, Lam clear that unless such a receipt 
is registered under $ec.28 of the Actas per proce- 
durelaidin thesaid. sectión; it cannot bé used as an 
answer to the claim ofthe applicant, In view of the 
above, I do not accept; this submission made by . 
Mr.G. Neelainégaii. ‘Both the contentions raised 
by Mr.G. Neelamegan having failed, this appeal 
has to be dismissed. 
8. At ‘this stage, Mr. G:Neelarhegan made a final 
submission that sińce Rs.2,500 has already been 
paid, that ‘amount should be deducted: from the’ 


ta rd tee 


that, amount will five to be deducted. from the 
i amount awarded as compensation: Eżcept regard- 
ing the above direction, namely, deduction of 
Rs.2,500 from the compeiisatiGn amount awarded 
I 


t 


' 
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by the lewer Authority, the order of the lower 
authority has to be confirmed, and this civit-tais- 
cellaneous appeal i is disposed of accordingly. ^ 


BS T Ves Appeal dismissed with directions. 


IN THE HIGH COURTOF JUDICATURE AT 
MADRAS. ~ 
Present:- Venkataswami and Kanakaraj, JJ. 


C.M.P.S.R.Nos.97339 and. 97340 of 1991 in 
O. s. A.No. 179 oF 1989 17th February, 1 992. 


EV. Palanivelu and others ... Petitioners 

v. 

Sri Krishna Talkies, Madras and others 
Respondents. 


LP 


Civil Procedure Code (V of 1908 » O.1;Rule 10 and 
0.22, Rule 10 - Defendants in a suit entering into 
sale, agreement was a third party in respect of prop- 
erty in-dispute, after disposal of appeal - ‘Third party 
. filing applications for impleading | hint: as a party to 
the appeal and to execute asale deédin: avour ofthe 
third'party - Held not maintainable... 

The. appellants i in O.S.A.No:179 6f Tošo, as own- 
ers Of the land on whether thé ‘Kristina Talkiės’ ` 
had been built filed O.S. No.471 of 1986 against ` 
the pafiners of the Talkies for recovery. of posses- 
sion of the site. Respondents 7 to 21 ás defendants 
claiméé¢ rights under the Tamil Nadu City Tenants 
Protection Act. The trial Court declared thé right 

' of the respondents 7 to 21. Respondents 1 to 6 
filed an appeal. It was disposed of on 6.10.1989 
directing respondents 7 to 21 t pay the value of 
thesitein instalment. The petitioner allegin gthat 

. therespondents 7 to 21 had entered into ana gree- 
ment with the petitioner for sale of the suit prop- 
erty, filed petitions for: ‘impleading him asa party 
to the O.S.Appeal and to direct respondents ; ii to 
16 to execute a sale deed ‘to and in favour of the 
petitioner as nominee of the first Tespondent. ; 
Held: The > dispute relating to thez poe dated 


from. Iti is. needless to point out that thie petitioner 
“has to agitate his right, ifany through independent 
proceedings. ‘It must bé \remernberéd that the 
petitioner in this case is not even a purchaser but 


c 


Hy ' 


a mere agreement holder. The: plaintiffs in 
O.S.No.471 of 1986 cannot be forced to fight the 
case of such agreement holders who entered into 
an agreement with the defendants long after the 
disposal of the suit. [Paras 3 and 4] 
Cases referred to: 
` CKR.CN. K R.Adhappa Chettiar v v. | RM.Meenakshi 
Achi, 96 L.W. 652; Rathinavel Chettiar v. Sakun- 
thala, 100: L.W. 1 011; Nallathambi. Goundan v. 
Vijaya Raghavan, (1972)2 M.L.J. 535: 85 L.W. 648. 
S.Sridharan and K.Sethuraman, for Petitioners. - 
Peter Francis and P.Seshayya, for Respondents, . 
"The cara of the Court was delivered by- 
Kanakaraj, J.:- These two petitions have; been 
posted for argumeht on the question’. of main- 
. tainability raised bythe Registry: One application 
is for impleading the ] petitioner asa party to the 
O.S.Appeal and the second petition. is for the 
direction to respondents 11 to 16 to execute a sale 


deed to and in favour of the petitioner as nominee’ 


- of the first respondent. O.S. Appeal No.179 of 
1989 arises under the following circumstances; 
The: appellants i in O.S.A.No.179 of 1989 (respon- 
dents 1 to 6 in C.M.P.) , as owners of the land on 
which the cinema theatre (Sri Krishna Talkies) 
had been built filed O.S.No.471 of 1986 against 
the partners of the "Sri Krishna Talkies” (respon- 
dents 7 to21 in C.M.P.) for recovery of possession 
of the site: Respondents 7 to 21 as defendants 
claimed rights under the Tamil Nadu City Tenants 
Protection Act, 1922. By an order dated 18.8.1988 
this Court declared the right of respondents 7 to 
21 to purchase the site. This order dated 18.8.1988 
was taken up on appeal by respondents 1 to 6in the 
above ©.S.Appeal. The O.S.Appeal was finally 
disposed of on 6.10.1989 fixing the value of thesite 
as Rs.63,93,600 and respondents 7 to 21 were 
directed to pay the said amount in instalments. 
The entire payment was to be sompleted by 

- 31.12.1991. 

2. Tht allegation of the petitioner is that respoi- 


dents 7 to 21 had entered into an agreement with. 


the petitioner and it is with the help of the peti- 
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this petition to implead the petitioner asa party in 
the O.S.Appeal, is the difference Of opinion that 


. has developed between respondents 7 to 2] and 


the petitioner in respect of the said. agreement 
dated 25.4.1991. While respondents 7 to 21 are 
treating the amounts as a loan, the petitioner is ` 
treating the ameuntas payment of price under the ` 
sale agreement dated 25.4.1991. 

3. We have no doubt in our mind that the dispute 
relating to the agreement dated 25.4. 1991 is wholly| ' 
extranéous to the said O.S.No.471 of 1986 and 
O.S.A.No.179 of 1989 arising therefrom. It is 
needless to: point out that the petitioner has tQ 
agitate his right, if any, through ‘independent 
proceedings. Áppareritly the petitioner apprehends 
that if respondents 7 to 21 get the sale deed exe. 
cuted in their favour as per the decree in O.S.No.471 
of 1986 his rights will be prejudiced. It is for the 
petitioner to work out his rights if any, by taking 
separaté proceedings. : 

4. Learned counsel for the petitioner has cited a 
decision in C.KR.C.N. KR. Adhappa Chettiar v. 
R.M.Meenakshi Achi, 96 L.W. 652, in support of 


- the case of the petitioner: That was:a case where 


tioner that they paid the amount as fixed by this . 


Court on6.10.1989. The petitioner bases his claim 
on the terms and conditions of a sale agreement 
dated 25.4.1991 between respondents 7 to 21 and 
the petitioner. According to the petitioner, he 
Should be nominated as the purchaser by respon- 
dents 7 to 21, in the event of the decree in O.S.No.471 
of 1986being given effect to. Thewarrant for filing 


thé purchaser applied for impleading himself as a 
party in an appeal which was pending. That deci- 
sion will not apply to the facts ofthe present case. 

Similarly in Rathinavel Chettiar v. Sakunthala, 100 
L.W..1011, has no relevance to the issue involved 


‘in this case. A perusal of the facts in Nallathambi 


Goundan v. Vijaya Raghavan, (1972)2 M.L.J. 535: 
85 L.W. 648, shows that the court has not laid 
down any proposition that a subsequent agree- 
ment holder can implied himself in a suit which 
has already been disposed of Paragraph. 19 of the 
saidjudgmentdoes notin any waysupportthe case 
ofthe petitioner. It must be remembered that the 


petitioner in this.case is not even a purchaser but 
“a mere agreement holder. The plaintiffs in 


O.S.Nà.471 of 1986 cannot be forced to fight the 
case of such agreement holders who entered into 
an agreement with the defendants long after the 
disposal ef the suit. We have no hesitation in 
dismissing this petition. c 

5. We are however, inclined to direct that the sale 
deed in favour of respondents 7 to 21 shall be 
executed by respendents 1 to 5 in accordance with 


` the orderin O.S. Appeal No.179 of 1989 only after 


30 days from today giving enough time to the 
petitioner herein to work out his rights if any, 
under the agreement dated 25.4.1991. We 
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therefore hold that these petitions are not main- 
tainable. - 
BS. 


- Petition dismissed. 


IN THE HIGH COURTC OFJ UDICATURE AT 
MADRAS. 


Present:- Abdul Hadi, J. 


A.No.674 of 1985 and Trans.A.No.1084 of 1987 
18th December, 1991. 


Nallathambi Udayar (died) and another 
...Appellants 
v. . 
Jayaraman and another ... Respondents. 
(A) Civil Procedure Code (V of 1908), O.22, Rule 5 
- Scope of enquiry under - Summary in nature - 
Question whether a person should be admitted as 
legal representative of deceased plaintiffto continue 
the suit - Not question arising for decision in the suit 
- Question has to be relegated to decision in inde- 
pendent proceedings. ; 
(B) Civil Procedure Code (V of 1908), Sec.47 and 
0.22, Rule 5 - Order under O.22, Rule 5 if can be 
equated with an order under Sec.47(3 y Terms 
representative’ and ‘legal representative: - Mean- 
ings of. 
After the 1976 amendment, anorder passed under 
Sec.47, C.P.C. is not a decree and is appealable 
only if itfalls under Sec.104(1), C.P.C. Otherwise 
onlyarevision would lie. However, on that ground 
alone an order under O.22, Rule 5, C.P.C. cannot 
beequated with an Order under Sec.47(3), C.P.C. 
At the time when fruit of any decree has to be given 
to the decree-holder, it has necessarily to be con- 
clusively determined whether any party claiming 
to be the representative of the decree-holder is 
entitled to claim the fruit of the decree. Therefore, 
the determination under Sec.47(3), C.P.C. is a 
‘conclusive one and cannot be called a summary 
determination as it is a casein enquiry under O.22, 
Rule 5, C.P.C. Further it must be noted the term 
used in Sec.47(3), C.P.C. is ‘representative’ of a 
party while the term used in O.22, Rule 5, C.P.C. 
is legal representative' ofa deceased plaintiffor a 
deceased defendant. This latter term ‘legal 


The Madras Law Journal Reports 


[1992 


representative" has been given a specific defini- 
tion in the C.P.C. While it is not so in the case of 
the term ‘representative’. The term ‘legal repre- 
sentative’ is defined under Sec.2(11), C.P.C. 
According to the said definition, the said term _ 
means a person who in law represents the estate of 


“a deceased person and includes any person who 


intermeddles with the estate of the deceased. Thus, 
even a person who intermeddles with the estate of 


_ the deceased comes under the definition. So when 


a party to a proceeding dies, even a person who 
intermeddles with the estate of the deceased party 
could be brought on record as legal representative 
for prosecuting the proceeding further without 
allowing it to be abated. But this legal position 
cannot be attributed to the term ‘representative’ 


- used in Sec.47(3), C.P.C. [Para 9] 
Cases referred to: 
Sivagurunathan v. Balasubramaniam, (1988)1 . 


L.W.277; Pakkran v. Pathumma, 25 M.L.J. 279; 
Balabai v. Ganesh, (1902) LL.R. 27 Bom. 162; 
Purushotam Rao v. Janki, (1905) LL.R. 28 Bom. 
109; Koneridoss v. N.Subbiah Naidu, (1974)2 MLJ. 
253: ALR 1975 Mad. 124; Appavoo Pillai v. Vijayam- 
bal, A. T.R. 1973 Mad. 64; Rangaswami Naicker v. 
Rangammal, (1968)2 M.L.J. 610: A.I.R. 1969 Mad. 
271; Krishnakumar v. N.C.Naidu, A.I.R. 1975 Mad. 
174: (1974)2 M-LJ. 1 58; Mohinder Kaur v. Piara 
Singh, A.I.R. 1981 P. & H. 130; Daya Ram v..Shyám 
Sundari; A.I.R. 1965 S.C. 1049; Kair Mohideen v. 
“Muthu Krishna Ayyar, (1903) I.L.R. 26 Mad. 230; 
M.Girimallappa v. R.Yellappagounda, A.I.R. 1959 
S.C. 906; Krishnan v. Ramaswami, (1984)2 M.L.J. 
133.Venkatakrishnan Reddi v. Krishna Reddi, A.I.R. 
1926 Mad. 586 (F.B.). 

R.Sekar, for Appellants. 

M.N.Padmanabhan, for Respondents. : 

The Court delivered the following 
JUDGMENT:- These two appeals are by thesame 
appellants, A.S.No.674 of 1985 arises out of the 
judgment and decree in O.S.No.90 of 1981 and the 
1st appellant is the 1st defendant therein. In the 
said suit, the plaintiff Jayaraman, who.is the 1st 
respondent in both the appeals- herein claimed 
1/4th share.in the suit properties described in 
plaint schedules B,.C, D & Eon the ground that 
the said properties are joint family properties of 
the family of the 1st appellant and the said Jayar- 
aman and two other sons Parvatha Udayar and . 
Margasahayam, who are defendants 2 and 2 inthe 
said suit. 


I] Nallathambi Udayar v. Jayaram (Abdul Hadi, J.) 


2. A.S.No.1084 of 1987 arises out of O.S.No.23 of 
1982 filed by the 1st appellant against his abovesaid 
three sons. In the said suit, the 1st appellant daimed 
that the abovesaid properties belonged to him 


- exclusively and on that footing he prayed for the 


relief of declaration and injunction with reference 
to those properties. 
3. According to the 1st appellant, the said proper- 


ties are his own separate properties, excepting 


items 5,6 and 7 of B Schedule properties which he 
admitted as joint family properties. 

4. Since common issues were involved, both the 
suits were tried together and the trial court came 
to the following conclusions; (1) Items 4, 9, 14 and 
16 of B.Schedule do not belong to the said family 
at all (2) The case of Ist appellant regarding items 
8, 10, 13 and 15 of B Schedule has not been proved 
and those items are the properties of the family 
(3). The further case of the 1st appellant thatitems 
1 and 2 of B Schedule and items 18 and 19 of D 


schedule are not joint family properties was not 


accepted. 

5. Therefore, a preliminary decree was passed by 
the trial Court in O.S.No.90 of 1981 with refer- 
ence to (1) all the properties in B Schedule except- 
ing the abovesaid items 4,9, 14 and 16 therein (2) 
C schedule properties (3) D schedule properties 
and (4) items 1 to 3 in E schedule properties. 


Consequently O.S.No.23 of 1982 was dismissed. 


Hencéthe abovesaid two appeals by the 1stappel- 
Iant. 

6. Whiletheseappeals were pending, on 12. 9. 1988 
the 1st appellant died. But, the.abovesaid Par- 
vatha Udayar filed C.M.P.Nos.5589 and 5590 of 
1989 for transposing him as the 2nd appellant in 


the two appeals on the ground that his father has - 


executed a registered will Ex B-39, dated 25.6.1985, 
bequeathingall his interest in theabovesaid prop- 
erties to him alone. Since the truth and validity of 
the said will was opposed by Jayaraman, this Court 
passed an order dated 18.8.1989, calling for a 
finding from the trial court with regard to the truth 
and validity of the said will. Accordingly, the trial 
court went into the question, and after recording 
the evidence of both the parties on the truth and: 
validity of the abovesaid will, has submitted its 
finding. As per the said finding, the abovesaid will 
is held to be true and valid. No doubt. Jayaraman 
has filed objection to thesaid finding. However, by 
order dated 20.2.1990, this Court allowed the said 
C.M.Ps. with the following observations: 


MLJ 45 
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“Tn view of the prima facie finding given by the 
trial court, these petitions are to be allowed on 
the basis of the registered will. It is open to the ` 
parties to agitate with regard to the genuine- 
ness of the will at the time of fínal hearing of 
the appeal. The petitions are allowed with the 
above observation." 
7. Now before me, though the learned counsel 
appearing for Jayaraman contends that the said 
finding was erroneous, he submits that he has no 
objection that if the said Parvatha Udayar is only 
aliowed to represent the deceased 1st appellant in 
these two appeals for the only purpose of prose- 
cuting these appeals. But the learned counsel for 
the 2nd appellant Parvatha Udayar however con- 
tends that this Court, in the light of the abovesaid 
finding should go into the question of genuineness 
and validity of the said will conclusively in this 
proceeding itself and give a decision accordingly. 
But, the-learned counsel for Jayaraman contends 
that ihe said course suggested by the learned counsel 
for the 2nd appellant will not bea proper course in 
view of the scope of an enquiry under O.22, Rule 
5, C.P.C. under which alone the present enquiry in 
which the finding has been given:would come, 
since only on the death of the original appellant, 
the said Parvatha Udayar, one of the respondeats 
in both the appeals, sought to transpose himself as 
the 2nd appellant on the ground that he is the sole 
legatee under the abovesaid will executed-by the 
original appellant and that consequently he is his 
legal representative. Both the counsel agree that . 
the abovesaid finding has been given pursuant to 
O.2,Rule5,CP.C. — 
8. O22, Rule 5, C.P.C. says that where a question 
arises before an appellate court as to whether any 
person is or is not the legal representative of a 
deceased plaintiff or a deceased defendant, that 
court may, before determining the question direct 
any subordinate court to try the question and to 
return the record together with evidence, if any, 
recorded at such trial, its findings and reasons 


' therefor and the appellate court may take the 


same into consideration in determining the ques- 
tion. Thelearned counsel for Jayaraman contends 
that the finding given in the enquiry under O.22, 
Rule 5, C.P.C. could be only for prosecuting the 
appeals. On the other hand, the learned counsel 
for the 2nd appellant contends that this Court 
should go into the correctness of the said finding 
given by the court below and conclusively 
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determine the truth and validity of the Will. In this 
connection he drew my attention to the recent 
decision in Sivagurunathan v. Balasubramanian, 
(1988)1 L.W.277. In the said decision, in a similar 
situation, it was observed as follows: 
“It is not possible to keep alive and relegate 
the controversy to a later stage or to an inde- 
pendent proceeding. The controversy has got 
to besolved in the present application only and 
that has got to be done conclusively and finally 
and not collaterally and incidentally. m 
The said decision also arose in a suit for partition 
where a preliminary decree for partition had been 
made and the suit was at the stage of passing of a 
final decree. One Swaminatha Pillai who contin- 


ued the said suit and whose share was counte- - 


nanced as 2/5th of the estate, died after the pre- 
liminary decree. The trial court, dealing with the 
question as to who was his legal representative, 
based on the rival contentións'of the parties, before 


iton the basis of two alleged wills said to have been * 


executed by the said Swaminatha Pillai, passed an 
order in favour of one of the claimants and against 
the said order, the aggrieved party came on revi- 
sion to this Court and this Court in the said 
decision observed as follows: ' 
*However, Mr.B.Kumar, learned counsel for 
the respondent would submit that an enquiry 
into the question-as to who should be brought 
on record as the legal representative of a 
deceased party to the litigation is ofa summary 


` nature and and order thereon decides only a ` 


matter which is collateral an incidental to the 
; decision of the suit and such a decision would 
not operate as res judicata as between the 
parties and the aggrieved party can seek inde- 


pendent proceedings to establish his rights. I. 


am unable to accept this line of thinking by the 
learned counsel for therespondenton the facts 
` of this case for the simple reason, here the 
claimants are sharers to the estate and the suit 
is one for partition and the question as to who 
is entitled to what share must be decided giving 


‘a quietus to the controversy in this suit itself . } 
-- Mad. 586 (F.B.): thai no appeal lies against the 


and it-is not possible to relegate the contro- 
versy for a full-fledged-decision to some other 
proceeding. as the learned counsel for the 
respondent would suggest. It is true that the 
mere admission of person as a legal represen- 
tative of a deceased party for the purposes of 
further prosecution of the suit will not 
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conclusively establish his right as such if that 
legal and factual question is one of the main or 
vital issues in the suit itself and the decision in . 
the application to bring on record the legal ` 
representatives is only collateral to the deci- 
. ` Sion in the suit. In such a case, the controversy 

has got to be left open for a decision in the suit 

itself. The court itself can make it clear that 

there is no conclusiveness about the order 

bringing on record the legal representative 

and relegating the controversy for a decision in 

the main suit itself. Here, as stated above, the 

suit is one for partition. The question as towho 

should be the legal representative of a sharer 

and what share the parties would be entitled to_ 
are all main and vital issues inthe suit itself. 
The preliminary decree has been passed. The 
stage for passing the final decree has come. It. 
is not possible to keep alive and relegate the . 
controversy to a later stage orto an independ- . 
ent proceeding. The controversy has got to be 
solved in the present application only and that. 
has got tobe done conclusively and finally and 
not collaterally and incidentally.” 


' 9. But, I find a Division Bench of this Court has 


held in Pakkran v. Pathumma, 25 M.L.J. 279; as 
follows: . 
“The question whether a person Should be 
admitted as the legal representative of a 
deceased plaintiff to continue a suit cannot be 
regarded as one of the questions arising for deci- 
sion in the suit itself. It is really a matter collat- 
eral to the suit and one that has to be decided 
-before the suit itself is proceeded with. The 
Civil Procedure Code does not provide for an 
appeal against an order deciding the question 
though the repealed C.P.C. did. The view is in . , 
- accordance with the opinion of the Bombay 
and Allahabad High Courts. See-Balabai v. 
Ganesh, (1902) LL.R. 27 Bom. 162 and 
Purushotam Rao v. Janki, (1905) ILR 28 Bom. 
109, [Emphasis supplied| 


` Further, a Full Bench ofthis Courthasalsoheldin | 


Venkatakrishna Reddi v. Krishna Reddi, A.I.R. 1926 


order passed under O.22, Rule 5; C:P.C. In view of 
these two decisions, one by a Division Bench and | 
another by a Full Bench, I am unable to share the ` 


_ viewof the learned Judge, who decided the case in 


the above referred to Sivagurunathan v. Balas- 
ubramaniam, (1988)I L.W. 277. Further, in : 


a 


Ii] 
Koneridoss v. N.Subbiah Naidu, (1974)2 M.LJ. 
253: A.LR. 1975 Mad. 124, also, a learned single. 
Judge of this Court has held as follows distinguish- 
ing an earlier Division Bench judgment of this 
Court in Appavoo Pillai v. Vijayambal, A.LR. 1973 
Mad. 64. “The enquiry made under O.22, Rule 5, 
C.P.C. is onlysummary in character. Even though 
witnesses might be examined in support of the 
contention of either party to that proceeding, still 
the proceeding is only summary in character.” 


Then, dealing with the abovesaid Appavoo Pillaiv. : 
Vijayambal, ALR. 1973 Mad. 64, the learned Judge 


who decided the abovesaid Koneridoss v. N.Subbiah 
Naidu, (1974)2 M.L.J. 253: A.LR. 1975 Mad. 124, 
observes as follows: us : 
“In the above decision, the Division Bench has 
observed that the decision of the court regard- 
ing who among the rival claimants is the legal 
representative would operate as constructive 
res judicata in a subsequent suit. But that is a 
case where the dispute as to who is the legal 
representative of a deceased person arose in 
execution proceeding. Therefore the decision 
of the court regarding who among the rival 
claimants was the legal representative become 
an appealable order by virtue of Sec.47, C.P.C. 
It should be noted that under Sec.47(3) where 
a question arises as to whether any person isor 
is not a representative of the party such ques- 
tion shall for the purpose of that section be 
- determined by the court. Therefore if an exe- 
cuting court decides as to wlio among the rival 
claimants is the legal representative ofa party, 
that decision is appealable.'In Rangaswami 
Naicker v. Rangammal, (1968)2 .M.L.J. 610: 
A.LR. 1969 Mad. 271, Venkataraman, J. has 
also taken the same view. Even though the 
Division Bench which decided Appavoo Pillai 
v. Vijayambal, 85 L.W. 936: A.LR. 1973 Mad. 
64, had not stated so. I am clearly of the view 
that because the order regarding legal repre- 
` sentative in that case was appealable, the Divi- 
*sion Bench has held that under such circum-. 
stances it would operate as res judicata in a 
subsequent suit. If such a view is not taken of 
the above decision of the Division Bench it 
would be going counter to the decision of this 
Court in, Pakkran v. Pathumma, 25 M.L.J. 279, 
already referred to which is also a decision by a 
Division Bench. When there is a Bench deci- 
' siondirectlyon the point, asubsequent Bench, 


Nallathambi Udayar v. Jayaram (Abdul Hadi, J.) 


' C.P.C.and hence an appeal itself would lie against 


. is not a decree, and is appealable only if it falls 


' order under O22, Rule 5, CP.C. cannot be equated 


- representative’ of a deceased plaintiff or a 


. Said definition, the said term means a person who 
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unless it is a larger Bench cannot possibly take 
_ a different view.” — M. 

In this way, the said Appavoo Pillai v. Vijayambal, 
A.LR. 1973. Mad. 64, has been distinguished in 
Koneridoss v. N.Subbiah Naidu, (1974)2 M.L.J. 
253: A.LR. 1975 Mad. 124. 1 also think that the 
learned Judge is right in: so distinguishing 
Appavoo Pillaiv. Vijayambal, A.LR. 1973 Mad. 64. 
No doubt, the position of Sec.47, C.P.C. is little 
different now after the amendment of C.P.C. in 
1976. Any order passed under Sec.47, C.P.C. was 
formerly a decree within the meaning of Sec.2(2) 


z 


the decree. But, now after the 1976 amendment, it 








under Sec.104(1), C.P.C. Otherwise only a revi- 
sion would lie. However, on that ground alone an 


withan Order under Sec.47(3), C.P.C. At the time 


determined whether any party claiming to be the 
representative of the decree-holder is entitled to 
claim the fruit of the decree. Therefore the deter- 
mination under Sec.47(3),.C.P.C. is a conclusive 
one and cannot be called a summary determina- 
tion as it is the casein enquiry under O.22, Rule 5, 
C. P.C. Further, it must also be poted theterm used] : 
in Sec.47(3), C.P.C. is ‘representative’ of a party 
while the term used in O.22, Rule 5, C.P.C. is "legal 


deceased defendant. This latter term ‘legal repre- 
sentative’ has been given a specific definition in 
the C.P.C., while it is not so in the case of the term 
‘representative’. The term ‘legal representative’ is 
defined under Sec.2(11), C.P.C. According to the 


in law represents the estate of a deceased person 
and includes any person who intermeddles with 
the estate of the deceased. Thus, even a person 
who intermeddles with the estate of the deceased 
comes under the definition. So, when a party to a 
proceeding dies, even a person who intermeddles 
with the estate of the deceased party could be 
brought on record as legal representative for 
prosecuting the proceeding further without 
allowing it to be abated. But this legal position 
cannot be attributed to the term ‘representative’ 
used in Sec.47(3), C.P.C., so, on this ground, I 
distinguish the above referred to Appavoo Pillaiv. 


Vijayambal, A.LR. 1973 Mad. 64 (D.B.), from the 
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present case. 
10. I may aiso add that S.Natarajan, J. as he then 
was, has expressed the same view as that of the 
view expressed in the above referred to Pakkran v. 
Pathumma, 25 M.L.J. 279 in Krishnakumar v. 
N.C.Naidu, A.LR. 1975 Mad. 174: (1974)2 MLJ. 
158, thus: i 


“Itis needless to say that though a duty is cast ' 


by Rule 5 of 0.22 on the court to determine 
who is the legal representative of a deceased 
plaintiffor deceased defendant, there need not 
bea comprehensive and exhaustive enquiry to 
determine the person who could be properly 
designated the legal representative of a 
deceased party in a: pending action, for the 
simple reason that any decision so rendered by 
a Courtin pursuanceofan enquiry under O.22, 
Rule5, C.P.C. has its inherent limitations, The 
recognition of a rival contender as the legal 
representative of a deceased party ina pending 
action is only to facilitate the early disposal of 
the pending action. Any recognition of right 
given by a court in such a proceeding will not 
confer rights on the recognised representative 
in the estate or property of the deceased per- 
son, nor will such a finding operate as res 
judicata in subsequent proceedings. The very 
fact that no appeal is provided from an order 
passed under O.22, Rule 5, C.P.C. will go to 
show that the order cannot be characterised as 
one 'finally decided by a Court' as contem- 
plated in Sec.11, C.P.C.” 
Further, a Full Bench of Punjab and Haryana 
High Court in Mohinder Kaur v. Piara Singh, A.LR. 
1981 P. & H. 130, also has expressed the same view 
and reiterated that the appointment of a legal 
representative is only for the purpose of the pro- 
ceeding in question. In this connection, it has 
observed thus: 
“At least one of the reasons that the appoint- 
ment of a legal representative is only for the 
purposes of that suit alone noted by us above, 
has met the approval of the Supreme Court in 
Daya Ram v. Shyam Sundari, Al. R. 1965 S.C. 
1049. ^ 
So, the Supreme Court also has approved this 
position. In fact, in the said Supreme Court decision, 
viz., the above referred to Daya Ram v. Shyam 
Sundari, ALR. 1965 S.C. 1049, the Supreme Court 
approved this Court's decision reported in Kair 
Mohideen v. Muthu Krishna Ayyar, (1903) LL.R. 26 
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Mad. 230, particularly the following passage in the 
above referred to Kair Mohideen v. Muthu Krishna 
Ayyar, (1903) LL.R. 26 Mad. 230: 
^ ..there'can be no hardship in a provision of 
law by whicha party dying during the pendency 
ofa suit, is fully represented for the purpose of 
the suit, but only for that purpose, by a person 
whosenameis entered on the record in place of 
the deceased party......... ” (emphasis supplied) 
11. Further, even though in the present case, even 


. though enquiry was held by the trial court on the 


truth and validity of the abovesaid will in an elabo- 
rate manner, examining several witnesses, and a 
finding has been given after analysing the legal 
position also, it must be noted that there are 
admittedly other heirs to the deceased who is said 
to have executed the will, viz., his five daughters, 
who were not given an opportunity to participate 
in the said enquiry. So, for this reason also, it 
cannot be said that the finding arrived at therein is 
conclusive. 

12. In the light of the above discussion I feel that’ 
I am bound to follow the view expressed in the 
Division Bench ofthis Court in theabove referred 
to Pakkran v. Pathumma, 25 M.L.J. 279 and in the 
Supreme Court in the abovesaid Daya Ram v. 
Shyam Sundari, A.I.R. 1965 S.C. 1049, approving 
the abovesaid Daya Ram v. Shyam Sundari, A.LR. 
1965 S.C. 1049, above referred passage in Kair 
Mohideenv. Muthu Krishna Ayyar, (1903) I.L.R. 26 
Mad. 230, rather than the view expressed by Nainar 
Sundaram, J., in the above referred to Sivagu- 
runathan v. Balasubramaniam, (1988)1 L.W.277. 
13. Anyway, in view ofthe above referred to order 
dated 20.2.1990 in the abovesaid C.M.P.No.5589 
and 5590 of 1989 that it is open to the parties to 


- agitate, with regard to the genuineness of the will, 


aithe time of final hearing of the appeal, and since 
both the parties also have advanced their rival 
arguments before me on the abovesaid finding. I 
mayalso go into the said question even for coming 
to a prima facie conclusion thereto, only to find 
out whether the said Parvatha Udayar can repre- 
sent the deceased appellant in this appeal as his 
legal representative. In this regard, the learned 
counsel for Parvatha Udayar initially drew my 
attention, to Jayaraman's own evidence as P.W.1 
before the trial court in its enquiry regarding the 
execution of the Will and also Exs.B-40 and B-41 
marked in the said enquiry. Ex.B-41, dated 29.9.1987 
is the notice given by the deceased 1st appellant 


( 
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Nallathambi Udayar to the said Jayaraman and 
the other son Margasahayam. In Ex.B-41, it is 
specifically stated as follows: 


- 


"isir Amago eniutgunaigy ereir ei^ Sl&am 
IGG Gmeveneo Glem(pési aumau Glam 
Sl&scner suehéeb Ginéqgr eir Glaucnir (p 
AUGUSTMD yuma ur Glamdgté&adr SOMOS 
yb gage _wu SuenssGer (Om rem 
OLW QYS WHET TAUS LOLUN EL 
apap s-fenioup eir yha AAGA 
Goring ugi crem 25-6-85 yim eap ORENA 


LüiLIL TS 90960 emscwib pA AS Song - 


aniu Dunni AUVE ico 3D SHED 1985 
Aid armi Sf uir gur r 32 gye UDA 


Gediuuu Anag. gand gHCung husir 


Quumb ach aS eenygpé oNCongure 
Liam Awha sis Culley spera 
au 2 gaku, er a féengGg 
Gips. Dhu ud usHosens násr Glaursjetit (B 
wha) USHowb erp) Life QewiaigsGuned sper 
wonge ib Gars UBey Gad apuip&iru igna 
apu ei&ypmit. ercir ai^ &&amir 25-6-85 ACD 
Liter wuri Gum pA arusgrarer 
oudo usH7Gw ELA 2 Wed usD tb erami 
HOS Hut wnhnCan em pg Oat 


uGenm = enGunmapsnb  efmibiSgui Gsm ser 
waé s Gam Sia ung crept Asd 
emai’. : 


The trial Judge also points out that to Ex.B-41, 
notice, Jayaraman and the 3rd defendant did not 
send any reply. Further the learned Judge points 
out that at the time when Ex.B-41 was marked, 
there was no objection from Jayaraman and that 
there was no cross-examination also by Jayaraman 
regarding Ex.B-41. All these apart, I also find that 
Jayaraman as P.W.1 in the enquiry regarding the 
will, admitted that the signature found in Ex.B-40 
the postal acknowledgment for having received 
Ex.B-41 notice is his further, the said P.W.1 has 
admitted that Nallathambi Udayar himself con- 
ducted the case without anybody’s aid. Further, he 
also deposed that in the Court he gave evidence 
with clarity and that he also came to High Court 
climbing the staircase therein himself, Further, 
the attestor to the abovesaid Ex.A-39 will as D. W.3 
hasalso given evidence regarding the execution of 
the Will. Likewise, D.W.2, the scribe also has 
given evidence. 

14. No doubt, the learned counsel for Jayaraman 
contends that the will is unnatural, since it 
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disinherits all the other children of Nallathambi 
Udayar, excepting the legatee. But, on that ground 
alone, the will cannot be held to be not true and 
valid, particularly in the light of the abovesaid 
Ex.B-41 and the evidence given by P.W.1 (Jayar- 
aman) himself. In the circumstances, I hold that 
for the purpose of prosecuting these appeals alone, 
the abovesaid Parvatha Udayar is taken as the 
legal representative of the deceased appellant. 

15. Then, the only question to be decided further 
in these two appeals, is, whether the decision of 
the Court below that the abovesaid properties are 
joint family properties, is correct or not. So far as 
items 5, 6 and 7 of B Schedule, Nallathambi Udayar 
himself has admitted that they are joint family 
properties. Then, with reference to items 8, 10 to 
13and 15, the trial Court has held that there is no 
evidence to establish that the said items originally 
belonged to Nallathambi Udayar's mother. So, 
the Court below held that these items are also 
joint family properties. The learned counsel for 
the 2nd appellant Parvatha Udayar also fairly 
represents that since no evidence was produced 


. regarding the above aspect by Nallathambi Udayar, 


the said finding regarding the abovesaid items, 
does not call for any interference by this Court. 


- Accordingly, they are also held to be joint family 


properties. 

16. However, the learned counsel for: the 2nd 
respondent contends that the trial Judge commit- 
ted a mistake in simply accepting the evidence of 
P.W.1and holding that items 1 and 2 and B Sched- 
ule belongs to the family. Further, according to 
him, the trial Court also committed an error in 
holdingin paragraph 41 of its judgment that items 
18 and 19 of D schedule properties are ancestral 


. properties. He points out that as per the plea in 


the plaint it is only 4.28 acres of dry land and 0.98 
acres of wet land in B schedule are the ancestral 
properties and that C and D schedule properties 
were purchased from the nucleus from B schedule 
properties. Further, according to him, against the 
said plea and against thesale deed under which the 
said items 18 and 19 were purchased, viz., Ex.B-8, 

dated 27.6.1922, the court below decided the said 
question erroneously, when there is no oral evi- 
denceon the side of the plaintiff that the saidi items 
are the ancestral properties. 

17. But, the learned counsel for Jayaraman drew 
my attention to paragraphs 47 and 42 of the judg- 
ment of the trial court. There, the learned Judge 
observes that the family admittedly was an agricul- 
turist family, that Nallathambi Udayar did not 
plead that he purchased the properties from out of 
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the income from any other business or avocation, 
that no evidence has been let in that the said 


Nallathambi Udayar had'any other income of his. 


own and that since Nallathambi Udayar got more 
than 5 acres from his ancestors, it could not be 
accepted that he worked as a cooly? and purchased 
the properties. 

. 18. Thelearned counsel for Jayaraman also drew 
my attention to the decisions in M.Girimallappav. 
R.Yellappagouda, A.I.R. 1959 S.C. 906 and Krish- 
nan v. Ramaswami, (1984)2 M.L.J. 133, relied on 
by the court below. In the above referred to Krish- 
nan v. Ramaswami, (1984)2 M.L.J. 133, it was 
observed as follows: 


“Though Mari Mudaiiar had purchased the: 


property in his individual name, the fact 
remains that he was the manager of a joint 
family at the time of the purchase. Therefore, 
this is not a case where the property has been 
purchased by a junior member ofa Hindu joint 
family in his name or by a female member of a 
joint family in her names. That isan important 
fact which has to be taken note of. Two things 
- emerge from the evidence, namely, that Mari 
Mudaliar was the head of the family and sec- 
ond, the family was possessed of certain items 
of properties, obviously, those properties must 
have been yielding income as otherwise, it 
would not have been possible for Mari 
Mudaliar to. maintain a family consisting of 
seven or eight members. Therefore, ever though 


the respondents have not proved what was the - 


. income derived from the joint family property 
and what amount would have remained as 
surplus after the expenses of the joint family 
had been met, thereisa high degree of possibil- 
ity that there must have been some surplus and 
that the properties must have been yielding 
adequate income for supporting all the mem- 
bers of the family. In such circumstances, there 
is certainly scope for inferring that there should 


have been a certain amount of surplus, and: 


from out of thesurplus thesuit property might 
have been purchased.” 
19. In view of the above features and the decisions 
cited, I do not think that the finding of the Court 
below regarding the joint family character of the 
above referred to properties can be interfered 
with. 
20. In the result, A.S.No.674 of 1985 is dismissed. 
Consequently A.S.No.1084 of 1987 is also dis- 
missed. However, in the circumstances of the case, 
there will be no order as to costs. 
B.S. Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


l Present:- K.M.Natarajan, J. 


W.P.No.15197 of 1989 10th January, 1992. 


Abdullah Glue Company, represented by Manag- 
ing Partner, O.S.Abdul Rasheed ...Petitioner 
v. 


Government of Tamil Nadu and another 


...Respondents.' 


Tamil Nadu Urban Land (Ceiling and Regulation) 
Act (XXIV of 1978), Sec.21 - Possession for over 20 
years buying it in contravention of Sec.6 - Applying 
for exemptions - Claim rejected as sale was in contra- 
vention of Sec.6 - Claim as a lessee - Should be 
considered. 

Held:- Under the impugned order the claim of the ` 
petitioner for exemption was rejected on the ground 
thatsince the sale in his favouris contrary to Sec.6, 
it is void and that he has no /ocus standi to file the 
petition for exeinption under Sec.21(1)(a) of the 
Act. There is nothing to show that his claim for 
exemption as-a lease was considered. It is not in 
dispute that if he is a lessee, he is entitléd to claim 


exemption under Sec.21(1)(a) and (b) of the Act. 


In the interests of justice, the petitioner should be 
given an opportunity to substantiate his claim as 
lessee by adducing necessary documentary evi- . 
dence, before the Government, in his application 
under Sec.21 of the Act wherein he claimed 
exemption. [Para 5] 
K.M.Srirangan, for Petitioner. 

M.Liagat Ali, Additional Government Pleader for 
"Writs, for Respondents. 

The Court made the following 

ORDER:- This writ petition is filed under Art.226 
of the Constitution of India, for the issuance of a 
writ of certiorarified mandamus directing the first 
respondent to grant exemption under Sec.21 of 
the Tamil Nadu Urban Land (Ceiling and Regula- 
tion) Act, 1978, in respect of the land in S.No.95/ 
2, Pammal Village, within the Madras Urban 
Agglomeration Category I in the possession of the . 
petitioner, after calling for the records connected 
with the letter (Ms) No.1382, dated 23.8.1989 of | 
the first respondent and quash the same. 

2. The brief facts which are necessary for the 
disposal of the writ petition can be stated as 


Tl] _ _ Abdullah Glue Co. v. Govt. of Tamil Nadu (Natarajan, J) 


follows: One Sakhibai Khiyaram became the owner 
of 60 grounds of land in S.No.95/2, Pammal Vil- 
lage by a-settlement deed dated 26.5.1959. -The 
petitioner-firm was a tenant in respect of the said’ 
60 grounds of land from 1957 under one 
A.Mohammed Ghouse. It is stated that there was ` 
anancient shed on the landand all the superstruc- 
ture housing the tannery, factory unit was con- 
structed by the-petitioner. Sakhibai Khiyaram 
entered into an agreement of sale on 9.2.1975 
fixing a price of Rs.1,12,500. The petitioner pur- 
chased the said land of 60 grounds on 22.6.1979 
and 11:8.1979and filed astatementunder Sec.7(1) 
and also a separate application before thé- first 
respondent under Sec.21 for exemption of the 
excess land of about 35 grounds. ‘Prior to that 


Sakhibai Khiyaram filed a statement under Sec.7(1) - 


ofthe Act. The Assistant Commissioner (U.L.T.), 
Tambaram at Saidapet by notice dated 16.8.1979 
summoned the quondam owner and the petitioner, 
for enquiry, into the violation of Sec.6 of the-Act. 
By the Government's letter dated 17.2.1981 the 
petitioner was informed that the exemption sought 
for was rejected as the land was purchased in 
contravention of Sec.6 of the Act and a similar 
order dated 23.2.1981 was sent to the quondam 
owner. Sakhibai Khiyaram filed a reconsideration 


application on 13.3.1981 which was rejected by the - 


Government on 25.3:1981. Again on 17.7.1981 the 
petitioner filed a petition under Sec.21 of the Act 
through his counsel for exempting the land. That 
was also rejected. He filed a representation before 
the Honourable Minister for Revenue, Govern- 
ment of Tamil Nadu, on 17.8.1981 invoking the 
combined benevolence in Sec.21(1)(a) and (b) for 
exempting the land. By the impugned letter, the 
Government rejected the petitioner's application 
for exemption. Further, the second respondent 
passed an order dated 21.9.1989 under Sec.9(5) in 
respect of Sakhibai: Khiyaram's returns under 
Sec.7(1) and fixed an extent of 11,469 sq. mt. as . 
. excess to be acquired. Only in these circumstances, 

thewrit petition is filed. The main grievanceofthe 
writ petitioner is that even though thesale is hit by 
Sec.6ofthe Act, yet by virtue of his possession and 
enjoymentasa.tenant for 20 years, she has gotevery . 
locus standi to seek exemption as a person who is 
holding the said land and the impugned order 
which shows that that the petitioner has no locus. 
standi is not sustainable in law and on that ground 
alone, the same has to be quashed and the matter 
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should be-remitted back to the Government to 
consider the question as to whether the petitioner 
is eligible for exemption asa lessee of the premises 
who is running an industry in tannery. 

3.In the counter-affidavit filed by the respondents 
while denying the allegations stated in the affida- 
vit filed in support of the petition, it was inter alia 
contended as follows; One Sakhibai Khiyaram 
filed a statement on 3.10.1978 under Sec.7(1) of 
the Tamil Nadu Urban Land (Ceiling and Regula- 
tion) Act, 1978 (Tamil Nadu Act 24 of 1978), 

hereinafter referred to as the Act, in respect of the 
lands owned by her. According to her statement, 

she owned two items of land (1) 15114 sq, mts. of 
land which consists of building and vacant land in 
S.No.95/2 in Pammal Village, and (2) 1,105 sq.mts. 

ofland with building in T.S.No.91/144, Block No.9 
in Egmore. She also applied to the Government 
for exemption of the land under Sec.21 of the Act 


` alleging that the lands in Pammal Village were 


givento Sakhibai Khiyaram by her mother-in-law, 
that it was leased out to one O.S.Abdul Rasheed 
fora period of 10years from 1969and that tannery 
has béen functioning in the said land and the 
excess vacant land is required fór starting an 
industry of finished leather goods and for the 
treatment for effluent of the tannery. According 
to her, there is no excess vacant land in Egmore 
village and she furnished the details of the family 
members. While the exemption application was 
pending, she sold the land at Pammal Village to 


“one Abdullah Glue Company by virtue of docu- 


ment No.1620, dated 22.6.1979. The said Abdul- 


‘lah Glue Company filed a statement under Sec.7(1) 


ofthe Act and applied for exemption. The family 
of-Sakhibai Khiyaram was eligible to hold only 


2000 sq.mts. of vacant land. After deducting the 


family eligibility, the excess vacant land works out 
to 9,969 sq.mts. The Government in their letter 


` dated 23.2.1981 rejected the request of the appli- 
„cant for grant of exemption of the land applied by 


Srimathi Sakhibai Khiyaram on the ground that 
the sale of the land in Pammal Village in favour of 
Abdullah Glue Company was in contravention of 
Sec.6 of the Act. The Government also rejected 
the exemption applied for .by Abdullah Glue 
Conipany, in their letter dated 17.2.1981 for the 
same reason. Accordingly draft státement under 

Sec.9(1) of the Act, with notice under Sec.9(4) of 
the Act, was issued to Sakhibai Khiyaram on 7.7.1981 
and was served on 3.8.1981. She filed an objection 
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on 10.8.1981 to theeffect that though thesaledeed 
was registered on 22.6.1979, it was in pursuance of 
an agreement forsale made by her on 9.2.1975 and 
she has received a token advance of Rs.500 and the 
purchaser was a lessee for decades under an unreg- 
istered agreement dated 9.2.1975 M/s.Abdullah 
Glue Company filed a re-consideration petition’ 
' before the second respondent on 7.8.1981. Since 
the Government did not accept any of the repre- 
sentations made by the land-owner Sakhibai 
Khiyaram and it rejected the reconsideration 
petition dated 13.3.1981. It ordered to take action 
to acquire the excess vacant land. The Govern- - 
ment considered the various reasons in detail and 
came to the conclusion that the different reasons 
adduced by the urban land owner are far from 
truth and those reasons were adduced just to 
invokethe sympathy ofthe Governmentanditwas 
deliberate action of violating the provisions ofthe 
Act. The alleged written agreement is held to be a 
faked up one, it was also contended that the tan- 
nery was done only by the lessee and the owner was 
not at any time running any tannery or any other 


industry. A notice to show cause against action - 


under Sec.39(4) of the Act was issued on 19.11.1981 
and it was acknowledged by the owner on 24.11.1981. 
The reply for the said notice was filed by her on 
2.12.1981. It was at this juncture M/s.Abdullah 
Glue Company again represented to the Govern- 
ment by letter dated 7.8.1981 for grant of exemp- 
tion. The Government in their letter Ms.No.1382, 
Revenue, dated 23.8.1989 rejected the request. A 
copy of the order was served on the company on 
29.9.1989. The Competent Authority in its pro- ~ 
-ceedings dated 21.9.1989 passed orders under 
Sec.9(5) of the Act determining the net excess 
vacant land as 11,469 sq.mts. and proposing its 
acquisition to the Government and the said order 
was served on the owner. The owner has not filed 
any appeal against the said order as on this date 
and hence further course of áction under Secs.10 
and 11 of the Act are to be proceeded with. It is 
further stated that since the petitioner company is 
not the owner of the property on thedate when the 
Act came into force, namely, 3.8.1976, the com- 
pany has no locus standi to file the writ petition. It 
is further submitted that the petitioner has not 
produced any documentary evidence to show that 
he is the owner or even the lessee of the land as on 
3.8.1976 and only relied on the unregistered sale 
agreement dated 9.2.1975 which is clearly silent 
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on the period of past occupation by the proposed 
purchaser as lessee. There was no error of law 
when the Government held that thè writ peti- 
tioner asa firm has no locus standi to claim exemp- 
tion as on the date of comin g into force of the said 
Act. It is again reiterated that the alleged sale 
agreement is not genuine and believable. It is 
further submitted that the benefit of Sec.21 can be 
availed only by the land owner who owns the land 
as on the date when the Act came into force and 
not to the subsequent purchaser. Since possession 
of the land as a lessee for 20 years was never 
established by the petitioner by documentary evi- 
dence before'the competent authority, the peti- 
tioner is a person who has no locus standi to claim 
exemption with reference to the agreement ofsale 
dated 9.2.1975. The petitioner has not sought for 
any right under the Tamil Nadu City Tenants 
Protection Act, 1955. Hence the respondents prayed 


. for dismissal of the petition. 


4. The learned counsel for the petitioner submit- 
ted that the impugned order rejecting the petition 
for exemption under Sec.21(1)(a) of the Tamil 
Nadu Urban Land (Ceiling and Regulation) Act, 

1978, on the sole ground that the purchase is hit by 
Sec.6 of the Act and that the.petitioner company 
has no locus standi to claim exemption, is not 


tenable. The learned counsel submits that even - 


though the petitioner is not entitled to claim | 
exemption on the ground that he is the owner of 
the property in view of the fact that his sale is hit 
by Sec.6 and it is contrary to the provisions of the 
Act, yet the petitioner is entitled to claim exemp- 
tion on the ground that the petitioner is a lessee 
for a sufficiently long period. Further in the counter 
it is only submitted that the petitioner has not 
produced relevant documents to establish the 
tenancy. Hence, according to him, the matter should 
be remitted back to the Government to consider 
the claim for exemption sought for by the peti- 


_ tioner on the basis of his lease. He would submit 


that the impugned order does not show that his 
claim as lessee was considered, and the exemption 
application was rejected only on the ground that 
thesale is contrary to the provisions of Sec.6 of the 
Act and as such he has no right to claim exemp- 


' tion. In this connection, the learned counsel for 


the petitioner drew the attention of this court to 
the relevant provisions of Sec.21, sub-clauses (1)(a) 
to (c) and also the definition of the word ‘to hold’ 
in Sec.3 of the Act. Per conira the learned 


I1] 


Additional Government Pleader for Writs would 
submit that the right to decide exemption is pre- 
rogative of the Government and the Government 
has rightly exercised the discretion and rejected 
‘the exemption under Sec.21(1)(a). The petitioner 
sought exemption only under Sec.21(1)(a) in view 
of the fact that he is a purchaser in pursuance of an 
alleged agreement of sale and the said agreement 
has rightly been held to be not a genuine and true 
one and the subsequent sale after 3.8.1976 is hit by 
Sec.6 of the Act and as such the Government has 
got every justification to hold that the petitioner 
has no locus standi to file the petition. The learned 
Additional Government Pleader drew the atten- 


tion of the court to various proceedings instituted . 


by the owner ofthe land as wellas by the petiticner 
and submitted that the petitioner has not pro- 
duced necessary document with reference to lease- 
hold right and as such he is not entitled to ask for 
considering his claim for exemption on the ground 
that the petitioner is a lessee. He would submit 
that except proceeding with the final statement 
under Sec.10(1), all other proceedings were 
already completed and as such the i a should 
not be granted. 

5. On a careful consideration of the: rival submis- 
sions made by both parties and on going through 
the material documents and the relevant provi- 
sions of the Act, I find that under the impugned 
order the claim of the petitioner for exemption 
was rejected on the ground that since the sale in 
his favour is contrary to Sec.6, it is void and that he 
has no /ocus staridi to file the petition for exemp- 
tion under Sec. 21(1)(a) of the Act. There is noth- 


ing toshow that his claim for exemption asa lessee , 


was considered. It is not in dispute that if he is a 
lessee, he is entitled to claim exemption as is seen 
from the relevant provisions of the Act. As per 
Sec.21(1)(a) and (b). of the Act, notwithstanding 
anything contained in any of the foregoing provi- 
sions of Chapter III, any person holds vacant land 
in excess of the ceiling limit may apply for exemp- 
tion if it is necessary or in the public interest or if 
it issatisfied that the application ofthe provisions 
of this chapter would cause undue hardship to 
such person. As Sec.3, sub-clause (1), theword “to 
hold” is defined as follows: 

*(1) “to hold” with its grammatical variations, 

in relation to any vacant land, means- 

(i) to own such land, or 

(ii) to possess such land as owner or as tenant 
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_or as mortgagee or under an irrevocable power- 
of-attorney or under a hire-purchase agree- 
ment or partly in one of the said capacities and 
partly in any "other of the said capacity or 

, capacities." 

Explanation 1 reads as follows: 
“Explanation 1: For the purpose of this clause, 
‘tenant? means any person who has paid or has 
agreed to pay rent or other consideration for 
his being allowed by another to enjoy the land 
ofthelatter under a tenure agreement, CEPS 
' -orimplied, and includes-- 
(i) any such person who continues in posses- 
sion of the land after the determination of the 

‘ tenancy agreement; ` 
(ii) the heirs, assignees, legal representative of 
such person or persons deriving rights through 
such person.” 

Thus it is seen that the tenant also is entitled to 
apply for exemption under Sec.21(1)(a) and (b) of 
the Act. The claim of the petitioner as owner by 
virtue of the sale has been rejected. Similarly the 
éxemption made by the owner of the land under 
Sec.21 is also rejected on the ground that during 
the pendency of the application of the original 


- owner, the sale has been effected and that it is in 


contravention of Sec.6. Now the only point that is 
urged in the writ petition is that the; petitioner- 
company has been in occupation of the premises 
long prior to the Act coming into force as tenant 
and has been running a tannery and the petitioner- 
company is entitled to claim exemption as tenant 
of the premises of the excess land over which they 
have put up superstructure and they have been 
running the tannery business. In the counter affi- 
davit it is only reiterated that the petitioner has 
not adduced necessary satisfactory evidence to 
prove the tenancy during the enquiry and as such 
he is not entitled to contend that he has got locus 
standi to claim exemption as tenant. When the 
petitioner was asked to produce documents to 
substantiate his claim that he was a lessee of the 
premises for a sufficiently long period and that he 
is entitled to claim exemption as such, the learned 
counsel produced a typed set of papers containing 
the rent agreement as well as rent receipts from 
the year 1963 besides the professional tax receipts 
issued by the Panchayat for carrying on business 
and the electricity payment receipts and also fac- 
tory licence for carrying on tannery business in the 
said premises and exchange of notices with regard 
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to paymént of rent through counsel in the year 
1966-and other documents. The learned counsel 
would submit that prima facie the petitioner has 
got documentary evidence to substantiate his claim 
for exemption on the basis that he is a lessee and 
unless an opportunity is given to substantiate the 
claim as a tenant under Sec.21 of the Act, the 
petitioner company would be put to serious hard- 
ship. Further, the impugned order wherein his 
claim was rejected as he has no locus standi is not 
sustainable in view of the fact that the petitioner 
can claim exemption asa tenant. I find much force 
in the contention of the learned counsel for the 


petitioner in this regard. Thé learned counsel in - 


order to substantiate his claim has produced cer- 
tain documents to show that the petitioner-com- 
pany was a lessee-prior to 3.8.1976 when the Act 


came into force and that the petitioner company ' 


can claim exemption as a lessee under Sec.21(1)(a) 
and (b) of the Act if he is otherwise able to satisfy 
the requirements under those provisions. It is 
submitted by the learned counsel for the peti- 
tioner that the petitióner was not given an oppor- 
tunity to put forth his contentions that he was a 
lessee by producing necessary documents before 
the Government and other competent authori- 
ties. There: is absolutely nothing to show that the 


petitioner was given an opportunity to put forth ' 


his claim as a lessee. But, his claim seems to have 
. been rejected as he is a person who has no /ocus 


standito claim exemption since his sale is contrary 


to Sec.6 of the Act. The petitioner is not pursuing 
his claim by virtue of sale deed. But he wants an 
opportunity to put forth his contention as lessee 


who is carrying on tannery business by putting up ' 


superstructure etc. Having regard to the facts and 
- circumstances of the case, I feel that in the interest 
ofjustice, the petitioner should be givenan oppor- 
tunity to substantiaté his claim as lessee by adduc- 
ing necessary documentary evidence before the 
Government in his application under Sec.21 of 
the Act wherein heclaimed exemption. It is only in 
that view the matter requires re-consideration by 
the Government and not on the ground that he is 
` the owner of the premises but to consider his claim 
as a lessee provided he is able to satisfy in the first 
instance that he isa tenant by producing necessary 
documents and thereafter to satisfy the require- 
ments of the provisions under Sec.21 (a) and (b) of 
the Act. 
6. In the result, the writ petition is allowed, the 
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impugned order of rejection in Letter (MS) No.1382, 
Revenue Department, dated 23.8.1989 is hereby 
set aside and the first respondent is directed to : 
give an opportunity to the petitioner to establish 
that he is a lessee of the premises and that he is 
entitled to claim exemption and then dispose of 
the claim according to law as expeditiously as 
possible. However, in the circumstances of the 
case, there will be no order as to costs. 


BS. Petitions allowed. 


` INTHE HIGH COURT OF JUDICATURE AT. 


Present:- Srinivasan, J. 


A.A.O.No.996 0f 1991 ` 17th March, 1992. 


Kirttiappa Gounder . ~ Appellant 
P. M-Rangesami ...Respondent. 


Civil Procedure Code (V of 1908), O.5, Rules 17 and . 
19 - Service of summons- Defendant absent from 


_residence at time when service is sought to be effected 
- Having no agent empowered to accept summons 


on his behalf - Procedure to be followed. , 
Under O.5, Rule 15, C.P.C., if the defendant is 
absent from his. residence at thé time, when the 
service of summons is sought td be effected on 
him, the process service must be satisfied, (1) that 
thereis likelihood of the defendant being found at 


the residence within a reasonable time, and (ii) he 


has no agent empowered to accept the service of 
summons on his behalf and in that event, service 
may be made on any adult member of the family, 

whether male or female, who is residing with him. ` 


. O.5, Rule 17 is to the effect that when the 


defendant^or his agent refuses to sign the 
acknowledgmentor where theserving officer after . 
using all due and reasonable diligence cannot find 
the defendant who is absent from his residence 
and there is no likelihood ofhis being found at the 
residence within a reasonable time and if there is, 
no agent or other person to receive the summons, 
the Serving Officer shall affix a copy of the 
summons on the outer door or some other 
conspicuous part of the house, in which the 
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defendant ordinarily resides and shall then return 

the original to the Court with report endorsed 

thereon or annexed thereto stating that he has so 

affixed the copy, the circumstances under which 

he did so and, the name and address of the person. 
by whom the house was identified and in whose 

presence the copy was affixed. — [Paras 2 and 3]: 
Appeal against the order of the Subordinate Judge, 

Gobichettipalayam, dated 5.8.1991 and made in 

I.A.No.595 of 1991 in O.S.No.151 of 1991. - i 
A.R.Ramanathan, for Appellant. 

K Kuppusamy, for Respondent. 

The Court made the following 


ORDER:- The. procedure adopted by the court 


below is not satisfactory. Notice on interim 
attachment was ordered on 10.7.1991 returnable 
on 5.8.1991. On 5.8.1991, the court below has 
made the endorsement as follows: E 


"Respondent absent affixed. Properties attached . 


on 12.7.1991. Item I valued at Rs.75,000. Item 
II valued at R$.1,25,000. Service sufficient. 
Respondent called absent set ex parte.. 
Petition is allowed with costs. Attachment is 
made absolute." - 

2. Thesuit is only for Rs.54,360. Learned judge has 


not even applied his mind as to whether it is - 


necessary at all to attach two items worth about 
Rs.2,00,000 in all. When the first item is worth, 


according to the order of the learned. Judge. 


Rs.75,000, he need not have directed attachment 
of item 2. At any rate, learned Judge has not 
considered the provisions of O.5, Rule 15 and 
Rule 17, C.P.C. Under O.5, Rule 15, C.P.C., if the 


defendant is absent from his residence at the time ` 


when the service of summons is sought to be 
-leffected on him, the process server must be 
satisfied, (i) that there is likelihood of the 
defendant being found at the residence within a 
reasonable time, and (ii) he has no agent 
émpowered to accept the service of summons on 


his behalf and in that event, service may be made - 


on any adult member of the family, whether male 
-Jor female, who i$ residing with him. , i 
3. O.5, Rule 17 is to the effect that when the 
defendant or his, agent refuses to sign the 
acknowledgment or where theserving officer after 
using all due and reasonable diligence cannot find 
the defendant who is absent from his residence 
and there is no likelihood ofhis being found at the 
residence within a reasonable time, and if there is 
no agent or other person to receive the summons, 
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the Serving Officer shall affix a copy of the 
summons on the outer door or some other 


-conspicuous part of the house,.in which the 


defendant ordinarily resides, and shall then return 
the original to the court with report endorsed 


. thereon or annexed thereto stating that he has so 


affixed the copy, the circumstances under which 
he did and so, the name and address of the perscy t 
by whom the house was identified and in whcse 
presence the copy was affixed. The order of Learned 
Judge does not disclose whether the procedure 
prescribed by O.5, Rule-15 or Rule-17, C.P.C. was 
followed in the present case. 

4. In the circumstances, the order making the 
interim attachment absolute is unsustainable. It is 
therefore set aside. ILA.No.595 of 1991 is remanded 
to the trial court for disposal in accordance with _ 
law. As the defendant has entered appearance, it is 
not necessary for the court to issue fresh notice to 
him. Defendant shall be permitted to file counter 


- affidavit in that application and if necessary, the 


parties may be permitted to file additional 
pleadings and adduce evidence if so advised. The 


“court below shall hear both the parties and pass 


orders on the application for attachment. The 
interim attachment effected shall continue to be 
in force till the disposal of LA.No.595 of 1991. The 
civil miscellaneous appeal is allowed on the above” 
terms. There will be no order as to costs. — 


BS. 


Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 


Present:- Kanakaraj, J. - 


S.A.No.217 of 1982 19th December, 1991. 
Vasuki Ammal .. Appellant 
y. E 

RJoseph ...Respondent. 


Limitation Act (XXXVI of 1963), Sch.I, Arts.7 and 
55 - Suit for arrears of salary - Article applicable - 
Starting point for limitation. 

The appellant was appointed ás secondary grade 
teacher on 7.10.1968. On 21.1.1971 her services 
were terminated. She filed an appeal to the 
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District Educational Officer. The termination was 
set aside by order dated 1.6.1971. There was an 
order for reinstatement. The respondent filed an 


appeal before the Chief Educational Officer. The : 


order of the District Educational Officer was 
confirmed by order dated 17.11.1971. The appel- 
lant was reinstated on 7.8.1973. She filed a suit on 
26.7.1976 for arrears of salary for the period from 
21.1.1971 to 7.8.1973. The suit was decreed by the 
trial court. On appeal the decree was modified 
restricting the decree only for the month of July 


1973 and for seven days in.August 1973. In revi-. . 


sion, the petitioner contended that the claim fell 
under Art.7 of the Schedule I of the limitation Act 
while the respondent argued. that it would fall 
under Art.55. i 
Held:- There is not much difference between the 
two Articles. Under Art.7, the period of limitation 
starts running from the date when the wages 
accrue due. Under Art.55, Compensation for breach 
ofcontract, the period of limitation starts running 
from the date of the breach of contract: It has been 
held that in matters ofemployment, the employee 
cannot file a suit unless and until the order of 
dismissal is set aside by a competent authority. 
Otherwise, any suit will be dismissed in limine on 
the ground that his service had been terminated 
and therefore, the question of payment of salary 
would notarise. In this case, instead ofa civil court 
decree, there is an order ofthe statutory authority 
viz., the District Educational Officer holding that 
the order of termination is illegal and the appel- 
lant is liable to be reinstated. Applying the Judg- 
ment of theSupreme Court in S.S. Rathors v. State 
of M.P., (1989)4 S.C.C. 582, the court is of the 
opinion that the right to sue accrues only when the 
appellate authority passed the order on 17.11.1971 
as per Ex.A-2. But this does not result in any 
benefit to the appellant because the suit was filed 
only on 26.7.1976. Only the salary for July, 1973 
and seven days in August, 1973 are saved becausé 
they come within the period of three years ante- 
-rior to the suit. 
Cases referred to: 
S.S.Rathors v. State of M.P., (1989)4 S.C.C. 582; 
Maimoon Khatun v. State of U.P., (1980)2 S.C. J. 
455. 
Ravichandra Babu for R.Gandhi, for Appellant. 
John Vinaya Kumar for Kumar Rajarathinam, for 
Respondent. o 
The Court delivered the following 
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JUDGMENT:- The plaintiff is the appellant 
before me. She filed a suit for recovery of a sum of 
Rs.6326.62 being the arrears of salary payable to _ 
her. The facts leading to the said suit are as 
follows: The appellant/plaintiff was appointed as 
a Secondary, Grade teacher on 7.10.1968. On 
21.1.1971 her services were terminated. Against 
thesaid termination ofservice, the appellant filed 
an appeal to the District Educational Officer. By 
an order dated 1.6.1971, exhibited as A-1, the 
termination was set aside and there was a 
direction to reinstate the appellant in service. 
Against the said order ofthe District Educational 
Officer,the respondentSchool filed an appealto 
the Chief'Educational Officer. By an order dated 
17.11.1971 (Ex.A-2) the order of the District 
Educational Officer dated 1.6.1971 was confirmed. 

Thereafter, there seems to have been some 
representations to the Director of School 
Education which weré rejected on the ground that 


' no further appeal was maintainable before the 


Director of School Education. Therefore, in 
effect, the final order in the departmental 
proceedings was the order of the Chief 


. Educational Officer dated 17.11.1971. Though 


the appellant was making representations ulti- 
mately she was reinstated only on 7.8.1973. After 
adjusting certain payments, she laid a claim for- 
Rs.6326.62 on 26.7.1976 as being the arrears of 
salary for the period 21.1.1971 to 7.8.1973. The 
defence of the respondent was that three months 
salary was received in full quit of the claim of the 
teacher and in any event, the suit was barred by 
limitation. The trial'court decreed the suit as 
prayed for. On appeal, the decree has been modi- 
fied restricting the decree only for the month of 
July, 1973 and for seven days in August, 1973. 
According to theappellate court, theclaim forthe ' 
earlier months was barred by limitation. The 
appellate court held that the cause of action arises 
from the date of the order of reinstatement made 
by the District Educational Officer on 1.6. $971. 
The salary for the month of July, 1973 being pay- 


_ ableon the 1st of August 1973, the appellate court 


held that only the salary for July, 1973 and August 
1973 was in time. This is because the suit was filed 
on 26.7.1976. 

2. Learned counsel for the petitioner argues that 
the Article under which the claim should be con- 
sidered in Art.7 of the Limitation Act. That 
Article is as follows: 
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7. For wages in the case Three years When the wages 
of any other person. accrue due. — 

Learned counsel for the respondent says that a 

perusal of the plaint suggests that the suit was one 

for damages and, therefore, Art.55 alone will apply. 

Art.55 is as follows: - . 

55. For compensation For three Where the contract 


for the breach of years is broken or (where, 
any contract,express there are successive 
or implied branches). | Whenthenotherein 
specially provided — breach in respect of 
for. which the suit is 
z instituted occurs 
(where the breach 
iscontinuentwhen 
jt ceases.” — 


Iam inclined to hold that only Art.7 is applicable 
to the facts of the case because though the word 
, damages” has been used in the plaint, in substance 
. the suit is for arrears of salary. A reading of the 


entire plaint shows that it is a case of claim for-” 
arrears of salary. Further, Ido not think that there. ~ 


is much difference between the two Articles. Under 


Art.7, the period oflimitation starts running from . 


the date when the wages acorue due. Under Art.55, 

compensation for breach of contract, the period of 
limitation starts running from the date.of the 
breach of contract. It has been held that in matters 
of employment, the employee cannot file a suit 
unless and until the order of dismissal is set aside 


bya competent authority. Otherwise, any suit will . 


be dismissed in limine on the ground that his 
services had been terminated and therefore, the 
question of payment of salary would not arise. 

3. The question therefore, is whether the limita- 
tionunder Art.7 should be reckoned from thedate 
of the order of the District Educational Officer 
dated 1.6.1971 or from the date of reinstatement, 
viz., on.7.8.1973. Though several decisions have 
been cited before me, I think two decisions of the 
` Supreme Court settle the issue. In Maimoon Khatun 


v. State of U.P., (1980)2 S.C.J. 455, the Supreme P 


Court has laid down the law as follows: 
“For these reasons, therefore, we are clearly of 
the opinion that in cases where an employee is 
dismissed or removed fromservice and is rein- 


» stated either by the appointing authority or by - 


virtue of the order of dismissal or removal 
being set aside by a Civil Court the starting 
pointoflimitation would be not the date of the 
order of dismissal or removal but the date 
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when the right actually accrues, that is to say, 

the date of the reinstatement, by the appoint- 

ing authority where no suit is filed or the date 

ofthe decree where a suit is filed and decreed." 
In this case, instead ofa civil court decree, there is 
an order of the statutory authority, viz., the Dis- 
trict Educational Officer holdingthat theorder of 
termination is illegal and the appellant is liable to 
be reinstated. Therefore, it cannot be disputed 
that the right to sue accrues from the date of the 
order of the District Educational Officer. There is 
a further elaboration on this question by a Consti- 
tution Bench of the Supreme Court of India 
comprising of seven Judges. That was in S.S.Rathors 
v. State of M.P., (1989)4 S.C.C. 582. Though that 
case related to asuit for declaration that the order 
of dismissal was illegal, the principles laid down 
there certainly apply to a case of a suit for arrears 
ofsàlary. The Supreme Court was concerned with 
Art.58 and the period of three years started run- 


‘ning from the date when the right to sue first 


accrues, Therefore, interpretation placed on the 
words "right to sue first accrues" can certainly be 
applied to the Art.7 which also uses the words 
when the right to sue accrues. Even in the case of 


- Art.58 where the question was as to when the right 


to'sue first accrues, the Apex Court has pointed 
out that in service matters, the cause of action will 
arise only when the highest authority in the hier- 
archy of officers passes the order. It would be 
appropriate to notice the rationale of the judg- 
ment of the Supreme Court, which reads thus: 
“Weare of the view the cause of action shall be 
taken to arise not from the date of the original 
adverse order but on the date when the order of 
- the higher authority where a statutory remedy 
is.provided entertaining the appeal or repre- 


''* sentation is made and where no such order is 


made, though the remedy has been availed of, 
asixmonths period from the date of preferring 
of the appeal or making of the presentation 
shall be taken to be the date when cause of 
action shall be taken to have first arisén. So, 
however make it clear that this principle may. 
‘not be applicable when the remedy availed of 
has not been provided bylaw. Repeated unsuc- 
` cessfulrepresentations not provided bylaware 
not governed by this principle.” 
4. Applying the said Judgment of the Supreme 
Court, I am of the opinion that the right to sue 
accrues only when the appellate authority passed 
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the order on 17.11.1971 as per Ex.A-2. But this 
does not.result in any benefit to the appellant 
because the suit was filed only on 26.7.1976. As 
pointed out by the appellate court only the salary 
for July 1973 and seven days in August 1973 are 
saved because they come within ‘the period of 
three years anterior ‘to the suit. In the result, 
though my finding is that the cause of action arose 
on 17.11.1971, the judgment and decree of the 
lower appellate court does not neéd any correc- 
tion. Consequently, the second appeal fails and is 


- dismissed. However, there will be no order as to 
. costs. : 


B.S. ---- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- K. S. Bakthavatsalam, J. ’ 
W.P.No.8668 of 1991 19th Marck, 1992. 
' K.Usha Petitioner 


v. 7 
Indian Bank represented by its Chairman and 
Managing Director, and another ...Respondents. 


Industrial Disputes Act (XIV of 1947), Sec.18(1) - 


Scheme of Amalgamation of the Bank of Thanjavur - 
with Indian Bank - Transferee Bank is liable to. 


provide appointment on compassionate grounds for 
` dependants of deceased employees of erstwhile Bank 
of Thanjavur. 

Held: Under Sec.18(1) of the Industrial Disputes 
Act, it is well-settled that a-settlement entered 
into under the said section is binding upon the 
Parties to the settlement only. Though the said 
settlement binds only the parties to the settle- 
ment, it cannot be disputed that the deceased 
husband of the petitioner was a party to thesettle- 
ment arrived at between the union and the Man- 
agement of the Bank of Thanjavur Limited, 
Thanjavur. Though the husband of the petitioner 
had expired, she had made an application to the 
Bank of Thanjavur Limited, Thanjavur as alleged 
in the affidavit and it is binding on the first respon- 
dent-Bank when the Bank of Thanjavur Limited 
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got amalgamated with the first respondent-Bank. 
For all practical purposes, ithas to be viewed that 
the application for appointment on-compassion- 
ate ground submitted by the petitioner was pend- - 
ing with the transferor Bank, of course, with cer- 
tain other applications. Before the application of 


" the petitioner was to be considered by the trans- 


feror Bank, the amalgamation had taken place 
under the Act so as to- impose liability on the 


. transferee Bank to give an appointment to the 
.persons like the petitioner on compassionate 


grounds. [Para 11] 


The scheme cannot be expected to foresee all the 


` contingencies and that is why the words “..... , the 


liabilities, duties and obligations of the transferor 
bank shall be and shall become the liabilities, 
duties and obligations of the transferee bank....” 
have been used in a very wide manner in Clause (2) 
of the Scheme. That apart, the transferee Bank is 
deemed to be a party for all contracts, deeds, 


. bonds, agreements, powers of attorney, grants of 
. legal representation. and other instruments of 


whatever nature subsisting. So, the wording of 
Clause (2) of the Scheme are couched in such a 
way to include such a liability of the transferee 
Bank to provide appointments on compassionate 
grounds for the dependants of .the deceased 
employees of the erstwhile Bank of Thanjavur’ 
Ltd., Thanjavur. Though the petitioner’s husband 
was not in service when the Bank of Thanjavur 
Ltd., Thanjavur got amaigamated with the first 
respondent-Bahk, the petitioner has a subsisting 
right under the settlement to get an appointment 
on compassionate grounds. Had the Bank of 
Thanjavur Ltd. not been amalgamated with the 
first respondent under the provisions of the Act, 
the petitioner would have certainly been consid- 
ered and given an appointment in the erstwhile 
Bank of Thanjavur Ltd., itself. On the facts and 
circumstances of the case and for the foregoing 
reasons, the petitioner has to be considered for 
appointment on compassionate grounds by the 
first respondent-Bank. [Para11] 
Cases referred to: : 

K.LShephard v. Union of India, (1988)1 L.L.J. 162; 
Smt.Sushma Gosain v. Union of India, A.I.R. 1989 
S.C. 1976; Smt.Phoolwali v. Union of India, A.LR. 
1991 S.C. 469; Shri Bhagvar Doss Chopra v. United 


: Bank of India, (1988)1 L.L.J. 427; Bihar State Road 


Transport Corporation v. State of Bihar, 40 F.J.R. 
571; K-P.Marimuthu v. The Superintendent of 


Ir] 
Police, (1986)1 L.L.J. 229. : 
Petition under Art.226 of the Constitution of 
India, praying that in-the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus, directing the respondent-Bank to- 
provide the petitioner forthwith compassionate 
appointment on account of the demise of her 
husband and award costs. 
N.G.R. Prasad, for Mjs.Row & Reddy, for Petitioner. 
Venkatraman, for M/s.Aiyar & Dolia, for 
Respondent No.1. . i 
Poornam for Mss. King & Patridge, for SOT 
No.2. 
The Court made the following ; 2 
ORDER:- The prayer in the writ peninon. is as 
follows: 
“tO issue appropriate writs, orders or direc- 
tions and in particular issuea writ in the nature 
ofa mandamus directing the first respondent- 
Bank to provide the petitioner. forthwith 
compassionate Oppo on aoeonntoftig 
demise of her husband... 


2. The petitioner’s husband one Balakrishnan was ` 


working as a clerk in the Head Officé of the Bank 
of Thanjavur Ltd., Thanjavur and unfortunately 
hedied on 25.3.1989 after having put in 20 years of 
service in that Bank leaving behind him, the peti- 


tioner, (his wife) and a daughter. The Bank of~ 


Thanjavur gotamalgamated with the first respon- 
dent-Bank. In the erstwhile Bank of Thanjavur 
Limited employment was given to the dependant 
ofan employee who died in harness. Accordingly, 
the petitioner made an application on 12.4.1989 
forappointment on compassionate grounds to the 
Chairman of the Bank of Thanjavur Limited even 
before the amalgamation. Having passed S.S.L.C. 
Examination, the petitioner was 40 years old at 
that time. When the application was pending, the - 
Bank of Thanjavur Limited got amalgamated with 
the, first respondent on 20.2.1990. Hence, the 
petitioner renewed her request with. the first 
respondent-Bank by a letter dated 7.6. 1990 and 
the first respondent-by à reply dated 10.4. 1991 
rejected the request of the pétitioner on the ground 
that the husband of the petitioner expired long 
- before the amalgamation Of the erstwhile Bank of 
Thanjavur Ltd., with the first respondent-Bank 
and as such, the petitioner is not eligible for 
appointment on compassionate grounds. How- 
ever, the petitioner sent a reminder on 19.4.1991 
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followed by a noticé ‘of the counsel dated 27.4.1991; 
but the first respondentsent a reply dated 7.5.1991 
rejecting her request on the ground that her hus- 
band died while he was employed in the erstwhile 
‘Bank of Thanjavur Limited. At this stage, the 
petitioner has come up before this Court with the 
above said prayer. i i 
3. The petitioner alleges in the affidavit filed in 
support of the writ petition that under the Bank- 
ing Regulation Act, 1949, the Bank of Thanjavur 
Limited got amalgamated with the first respon- 
dent-Bank and under Sec.45 of, the said Act, a 
scheme of amalgamation has been framed. The 
petitioner relies upon clauses (2) and (10) of the 
Scheme which state that the assets and liabilities 
ofthe Bank of Thanjavur Limited will become the 
assets and liabilitiés of the first respondent-Bank 
and all the employees of the Bank of Thanjavur 
Limited will continue-in the service of the first 
respondent-Bank and be deemed to have been 
appointed by the transferee Bank at the same 
remuneration and on the same terms and condi- 
tions of service as were applicable to such employ- 
ees before the close of business ón 19.8.1989. It is 
alleged in the affidavit that a conjoint reading of 
those two provisions in the Scheme shows that the 
liability of the transferor Bank to provide appoint- 
ment on compassionate ground to the dependant 
of an employee who dies in harness devolves on 


the transferee Bank. It is also stated that the ` 


liability to provide employment to the dependant 
of the deceased employee of the transferor Banki is 
aresponsibility of the transferee Bank. It is alleged 
that but for the amalgamation of the Bank of 
Thanjavur Limited with the first respondent-Bank, 
the petitioner would have got an appointment on 


compassionate grounds, in the erstwhile Bank of 


Thanjavur Limited. Reference to decisions 
reported in $mt.Sushma Gosain v. Union of India, 
ALR. 1989 S.C. 1976 and Smt.Phoolwali v. Union 
of India and. others, AIR. 1991 S.C. 419, were 
made to show that there should not be any delay in 
makingappointments on compassionate grounds 
as they are intended to mitigate the hardships due 
to death and redeem the family in distress. It is 
further alleged -that the attitude of the first 


; respondent i is highly iegalistic and shows want of 


compassion. 

4. Originally only the Indian Bank alone was the 
respondent and when the matter came up for 
admission, the petitioner was directed to take 
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notice to Indian Bank and-itwas adjourned by one 
week to implead the Reserve Bank of India, Bombay. 
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the counter affidavit that the Provident Fund account 
of the deceased husband of the petitioner was 


Accordingly, in W.M.P.No.14135 of 1991, the - settled by the erstwhile Bank of Thanjavur Lim- 


Reserve Bank of India, Bombay has: been 
impleaded and ranked as the second respondent 
in the proceedings. 

5. By consent of parties, the writ petition has been 
takén.up for final hearing and disposal. — 

6. The first respondent/Indian Bank has filed a 
counter affidavit contending that the writ petition 
is not maintainable in lawas the petitioner cannot 
claim appointment on compassionate ground as a 


- matter of right. It is stated that it is true that in the 


e 


case of employees of the first respondent-Bank 
dying in harness, the first respondent-Bank con- 
siders the requests for appointment on compas- 
sionate grounds subject to the surviving widow/ 
children conforming to the norrns prescribed in 


.~ thescheme evolved therefor. It is also stated in the 


counter affidavit that the petitioner’s husband 
died on 25.3.1989 while he was in the service of the 
erstwhile Bank of Thanjavur, and the petitioner 
had made a request for appointment on compas- 
sionate ground to the management of the Bank of 
Thanjavur Limited, on 12.4.1989. It is also seen 
from the counter affidavit that though there was a 


- private settlement between the Bank of Thanjavur 


Employees’ Union and the Management of the 
erstwhile Bank of Thanjavur Limited in 1982 in 
this regard, the same was not given efféct to and 
there were 14 cases pending right from 1980 and 
the previous Bank did not give any such appoint- 
ment. The erstwhile Bank of Thanjavur got amal- 
gamated with the first respondent on 20.2.1990 
pursuant to the notification of the Government of 
India dated 19.2.1990 and all the assets and liabili- 
ties of the erstwhile Bank of Thanjavur were taken 
over by the first respondent only with effect from 
20.2.1990 long after the death of the husband of 
the petitioner; and thus there is no right available 
to the petitioner to claim appointment on com- 
passionate grounds. It is stated that though it is 
admitted that the petitioner made a request to the 
first respondent on 7.6.1990, it is only a fresh 
request and the same was considered duly on 


ited on 30.5.1989 and by the time the gratuity 
could be paid, the Bank was placed on morato- 
rium on 19.8.1989 and as soon as the erstwhile 
Bank of Thanjavur Limited was amalgamated with 
the first respondent-Bank on 20.2.1990, the gratu- 


` ity part of terminal benefits were paid on 3.4.1990 


to the petitioner and the petitioner could not 
claim to have acquired any right for seeking - 
appointment on compassionate grounds merely 
because the terminal benefits were 'settled by the 
first respondent as transferee Bank. It is further ` 
stated in the counter affidavit that there are appli- 
cations pending from legal heirs of the employees. 
who died as far back as 15.12:1980 and that there 
are 14 such cases ranging from 1980-1989, and if 


, the application of the petitioner is considered, 


many more applications under the above category 
may come and it would not therefore be possible 


. for the first respondent-Bank to consider the 


applications fromall such persons. It is claimed in 
the counter affidavit that the petitioner is not at all 
eligible for the appointment on compassionate 
ground as the petitioner's spouse expired when 
the Bank was under the control and management 


: oferstwhile Bank of Thanjavur and either Clause 


'(2)or Clause (10) of the Scheme ofamalgamation 


will not apply to thecase ofthe petitioner. It is also 
stated in the counter affidavit that the assets and 
liabilities mentioned in the Scheme refer only to ^ 
the assetsand liabilities which could be computed 
in terms of money alone had devolved on the first 
respondent-Bank and there is no liability at all to 


. Bive appointment on compassionate grounds in 


merits and a reply was sent on 10.4.1991 stating - 


that.the husband of the petitioner had expired 


long before the amalgamation of the erstwhile 
Bank of Thanjavur Limited, with the first respon- 
dent-Bank and therefore she was not eligible for 
compassionate appointment. It is also stated in 


respect of the employees of the erstwhile Bank of 
Thanjavur Limited who died when the Bank was 
under the management of the erstwhile Bank of 
Thanjavur Limited. à ad 

7..The second respondent has filed a counter 
affidavit wherein it is stated that the Bartk of 
Thanjavur Limited got amalgamated with the first. 
respondent on 20.2.1990 and that-the petitioner is 
not entitled to claim appointment on. compas- 
sionate grounds on the ground that the first 
respondent- -Bank is obliged to give her such. 
appointment due to the first respondent-Bank 
takingoveralltheassetsand liabilities ofthe Bank 
of Thanjavur Limited. It is stated in the counter 
affidavit that as per Clause (16) of the Scheme of 


`~ 


Hu. (à 


T 


Amalgamation, any doubt arising in interpreting - 


any of the provisions of the Scheme, it should be 
referred to the second respondent and its opinion 
shall be conclusive and binding on the transferor 


and the transferee Banks and the petitioner never . 


referred the dispute to the second respondent and 
the dispute between the petitioner and the first 
respondent should have been referred to the sec- 
ond respondent. It is submitted in’ the counter 
affidavit that the writ petition is premature and 
that the second respondent is not a necessary 
party. MORE: MP Td 

8. Mr.N.G.R.Prasad, learned counsel appearing 
for the petitioner, refers to Sec.45 of the Banking 
Regulation Act, 1949 (hereinafter referred to as 


the ‘Act’), as well as the scheme of amalgamation ' 


ofthe Bank of Thanjavur Limited, Thanjavur and 
contends that the “liability” includes the liability 
of the transferee.Bank to give appointments on 


compassionate grounds to the legal heirs of the . 


deceased employees of the erstwhile .Bank -of 
Thanjavur Limited and that since there was a 


. settlement under Sec.18(1) of the Industrial Dis-^ 
putes Act, 1947 in 1982 providing employment for 


the legal heirs of'the deceased employees of the 


Bank of Thanjavur Limited, on compassionate - 


grounds, the transferee Bank should also be held 
to be bound by that settlement and as such, the 
petitioner is entitled to the appointment on com- 
passionate grounds inthe transferee Bank, i.e.,the 
Indian Bank, the first respondent herein. Learned 
counsel relies upon the judgments reported in 
Smt.Sushma Gosain and others v. Union of India 
and others, A.I.R. 1989 S.C. 1976 and Smt,Phoolwati 
v. Union of India and others, A.LR. 1991 S.C. 469, 
for the proposition that whenever appointments 


are to be made on compassionate grounds, there N C 
, tends that the husband of the petitioner did not 


sHould not be any delay in making such appoint- 


$ ments. Learned counsel further refers to à deci- 
sion of the Supreme Court, reported in KI.Shephard ` 
and others etc. v. Union of India and others; (1988)1 « 


L.LJ. 162, for the petitioner that even the 
excluded employees have a right to be heard. 
According to Mr.N.G.R.Prasad, learned counsel 


appearing for the petitioner, the approach of the ` 


first respondent is highly legalistic and there is'no 


compassionate approach while considering the-: 


appoinfments to be made on compassionate 
grounds.’ Learned counsel also relies upon the 
judgment reported in Shri Bhagwan Doss Chopra 
v. United Bank of India and others, (1988)1 L.L.J. 

MLJ 47 « : 


ot 


Y 
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427, wherein it has been held that a proceeding 
which had taken placeon the date of the merger is 
binding on the transferee Bank and the transferee 


"Bank can continue the proceedings thereafter. 


Reliance is also placed by Mr.N.G.R.Prasad, learned 
counsel, upon another judgment of the Supreme 
Court reported in Bihar State: Road Transport 
Corporation v. State of Bihar and others, 40 FJ.R. ' 


^ 571, wherein the right of the employee for rein- 


statement with back-wages with the undertaking 
which has been taken over by a Corporation has 
‘been upheld. Learned counsel appearing for the 


_ petitioner further relied on a judgment of a Divi- 


sion Bench of this Court reported in K.P.Marimuthu 
(sincè deceased) Ramayee and others v. The Super- 
intendent of Police, Dharmapuri and others, (1986)1 
L.L.J. 229, whichit has been held that the doctrine 
of personalaction'dies with the person in the case 
of relief of reinstatement but with regard to other 
reliefs such as salary that would have been earned | 


- and the benefits which would have accrued, can- 


not be said to be abated on the ground that these 
are all personal actions. - i 

9. Per contra, Mr.Venkataraman, for M/s.Aiyar .. 
and Dolia, learned counsel appearing for the first 
respondent, contends that if there is any settle- 
ment under Sec.18(1) of the Industrial Disputes 
Act, it will bind the parties to the settlement, only 
and it is a private settlement ‘and as such, the 
petitioner cannot claim any right under the said 
settlement. Further, learned counsel,submits that - 
itis doubtful whether the deceased husband of the 
petitioner was a: member of the Union which 
entered into the private séttlement with the erst- 
while Bank of Thanjavur Limited, Thanjavur, and 
hence it will not bind the first respondent-Bank. 
Mr.Venkataraman, learned counsel further con- 


work under the first respondent-Bank and that 
though there is a scheme in the Indian Bank/the 
first respondent herein to give appointments on 
compassionate grounds, the petitioner has no right 
to claim that appointment since the deceased 


, husband of the petitioner was not in the service of 


thé erstwhile Bank of Thánjavur Limited, Thanjavür 
when it got merged with the Indian Bank and 
states that the term "liability" which occurs in the 
schemeof amalgamation will nottakeonthe right 
to get an appointment on compassionate ground 


, and hence it cannot be stated as a liability-at all. 


10. The short point for consideration in this case 


t 
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is whether ‘the petitioner, as the wife of the 


deceased employee of the Bank of Thanjavur Lim- - 


ited, Thanjavur, which has got amalgamated with 
the first respondent-Bank, is entitled. to get an 
appointment on compassionate grounds. 
11. The facts are not in dispute. When the second 
respondent took over the Bank of Thanjavur 
Limited, Thanjavur under the provisions of the 
Act, the husband of the petitioner was not in the 
service of the Bank of Thanjavur Limited, Thanjavur 
. andhehadalreadyexpired. Under Sec.45(5) ofthe 
‘Act, a scheme of amalgamation has been framed 
with regard to certain matters. Sec.45 (5)(a) of the 
Act reads as follows:. 

“(5) The scheme aforesaid may contain provi- 

sions for all or any of the following matters, 

namely: 

'(a) the constitution, name and registered 
office, the capital, assets, powers, rights, inter- 
ests, authorities, privileges, the liabilities, duties 
and obligations of the banking company on its 
reconstruction or, as the case may be, of the 
transferee bank..." . . 

 SecA5(5y(i) of the Act reads thus: 
“(i) the continuance of the service of all the 

,employees of the banking company (excepting 

. suchof them as not being workmen within the 
meaning of the Industrial Disputes Act, 1947 


are specifically mentioned in the Scheme) in j 


the banking company itself ọn its reconstruc- 
tion or, as the case may be; in the transferee 
bank at the same remuneration and on the 
same terms and conditions of service, which 
. they were getting or as'the case may be, by 
„which they were being governed, immediately 


before the date of the order of nioratorium; - 
Provided that the Scheme shall contain a pro- 


vision that-- . 
(i) the banking company shall pay or grant not 


later than the expiry of the period of three — 


years from the date on which the scheme is 
sanctioned by the Central Government, to the 
said employees the same remuneration and 
the same terms and conditions of service (as 
are; at the time of such payment or grant, 
applicable) to employees of corresponding rank 
. orstatus ofa comparable banking company to 
be determined for this purpose: by the Reserve 
. Bank (whose determination in this respect 
shall be final); 
(ii) the transferee bank shall pay or grant not 


The Madras Law Journal Reports 


. [1922 


later than the expiry of the aforesaid period of 
three years, to the said employees the same 
` remuneration and the same terms ánd condi- . 
tions of service (as are, at the time of such ^ 
payment or grant, applicable) to the Other 
employees of corresponding rank or status of | 
- the transferee bank subject to' the qualifica- 
tions and experience of the said employees 
being the same as or equivalent to those of 
such other employees of the transferee bank; , 
provided further that if any case under clause ` 
(ii) of the first proviso any doubt or difference 
arises as to whether the qualifications and ' 
experience of anyof the said employees are the 
same as or equivalent to the qualifications and 
experience of the other employees of corre- 
. spondingrankorstatus ofthe transferee bank, 
(the doubt or difference shall be referred, 
before the expiry of a period of three years, 
from the date of the payment or grant men- 
' tioned in that clause) to the Reserve Bank 
whose decision thereon shall be final." 


Ascheme of amalgamation of the erstwhile Bank 


of Thanjavur Limited, Thanjavur with Indian Bank . 
has beer framed by the Central Government on ;. 
19.2.1990 under Sec.45(7) ofthe Act. Clause (2) of ' 
the Scheme reads as follows: 
“2. As.from the date which the Central Gov- 
ernment may specify for this purpose under 
Sub-sec.(7) of Sec.45 of the said Act, (hereinaf- 
- terreferred toas the prescribed date) all rights, 
powers, claims, demands, interests, authori- 
ties, privileges, benefits, assets and properties 
of the transferor bank, movable and immov- 
able, including premises subject to all inci- : 
dents of tenure and to the rents and other sums 


of money and covenants reserved by or con-. : 


tained in the leases or agreements under which 
they are held, all office furniture, loose equip- 
ment, plant apparatus and appliances, books . 
papers stocks of stationery, other stocks. and 
stores, all: investments in stocks, shares ‘and 
securities, all bills receivable in hand and in 
transit, all cash in hand and on current or ' 
deposit account (including money at all ‘or 
short notice) with banks bullion, all book: debts, 
mortgage debts and other debts with the bene- 
. fit of securities, or any guarantee therefor, all 
other ifany, property rights and assets benefit > 
of all guarantees in connection with the busi- . 
ness of the transferor bank shall, sunjcento to the 
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other provisions of this scheme, stand trans- d 


ferred to, and become the properties and 
assets of the transferee bank; and as from the 
prescribed date all the liabilities, duties and 


obligations ofthe transféror bank shall be and . 
shall become the liabilities duties and obliga- - 
tions of the transferee bank to theexterit and in © 


` the matter provided hereinafter." Clause (1) 
of the Scheme provides for the protection of 
the employees of the transferor Bank which is 
to the following effect; 

~- “(10) All the employees of the transferor bank 
‘shall continue in service and be deemed to 
have been appointed by the transferee bank at 
the same remuneration and on the same terms 
and conditions of service as were applicable to 
‘such employees immediately before the close 
of business on 19th August, 1989. 
Provided that the employees of the transferor 
bank who have, by notice in writing given to the 


transferor or the transferee bank at any time ° 


before the expiry of one month next following 
the date on which this scheme has been sanc- 
tioned by the Central Government, intimated 
their intention of not becoming employees of 
the transferee bank, shall be entitled to the 
payment of such compensation, if any, under 
the provisions of the Industrial Disputes Act, 
1947 and such pension, gratuity, provident 
fund and other retirement benefits as may be 
ordinarily admissible under the rules of 
authorisations of the transferor bank immedi- 
ately before the close of business on 19th August, 
1989. : 

Provided further that the transferee bank shall 


in respect of the employees of the transferor . 


bank who are deemed to have been appointed 
asemployees ofthe transfereebank be deemed 
also to have taken over the liability for them of 
retrenchment compensation in the event of 


their being retrenched while in the service of i 


the transferee bank on the basis that their 
service had been continuous and has not been 
interrupted by their transfer to the transferee 
bank." : 


If any doubt in interpreting the provisions of the j 


Scheme arises, Clause (16) of the Scheme pro- 

vides the remedy as follows: 
*(16) If any doubt arises in interpreting any of 
the provisions of this Scheme, the matter shall 
bereferred to the Reserve Bank of India and its 
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opinion shall be conclusive and binding on 
both the transferee and transferor banks, and 
also on all the members, depositors and other - 
creditors and employees of each of these banks 
and on any other person having any rights or 
liability in relation to any of these banks" ~ 
It is not in dispute that there is a scheme with the 
first respondent for providing employment for the 
dependants of the deceased employees orí com- 
passionate grounds. The Supreme Court has also 
repeatedly held that the purpose of ‘providing 
appointment on compassionate ground istomiti- 
gatethe hardship caused due to death ofthebread , 


' earner in the family andas such, the appointment 


should, therefore, be provided immediately to 
redeem the family in distress. But, on the facts and 
circumstances of the instant case, whether the 
petitioner is entitled to get an appointment on 
compassionate grounds is the question. The 
answer to this question depends upon the con- 
struction of the scheme of Amalgamation framed 
under the Act. Clauses (2) and (10) of the Scheme 
have been extracted above. Mr.N.G.R.Prasad, 
learned counsel appearing for the petitioner, 
relied upon a judgment of the Supreme Court 
reported in K.L.Shephard and others etc. v. Union 
of India and others, (1988)1 L.L.J. 162, and con- 
tends that the principles laid down by the apex 
Court will apply to the facts of this case. I do not 
think that that case has any relevance to the sub- 
ject matter of this case. That was a case where , 
some of the employees of the banking company 
were intended to be excluded, and the Supreme 
Court held that the employees to be excluded have 
to be specifically mentioned in the draft scheme 
since the Banking Company and the transferee 
Bank are entitled to object the scheme prepared 
by the Reserve Bank of India and make sugges- 
tions. Under Sec.18(1) of the Industrial Disputes 
Act, itis well settled thata settlement entered into 
under the said section is binding upon the Parties 
to thesettlement only. On the ground that the first 
respondent-Bank is not a party to the earlier set- 
tlement under Sec.18(1) of the Industrial Dis- 
putes Act, 1947, Mr. Venkataraman, learned coun- 
sel appearing for the first respondent, contends 
that thé said settlement is not binding on the first 
respondent-Bank. In my view, though the said 
settlement binds only the parties to the settle- 
ment, it cannot be disputed that the deceased 


‘husband of the petitioner ‘was a party to the 
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settlement arrived at between the union and the 
Management of the Bank of Thanjavur Limited, 


Thanjavur. Though the husband of the petitioner 


had expired, she had made. an application to the 
Bank of Thanjavur Limited, Thanjavur as alleged 
in theaffidavit and itis bindingon the first respon- 
dent-Bank when the Bank of Thanjavur Limited, 
Thanjavur gotamalgamated with the first respon- 
dent-Bank. For all practical purposes, it has to be 
viewed that the application for appointment on 
compassionate ground submitted by the petitioner 
was pending with the Transferor Bank, of course, 
with certain other applications. Before the appli- 
cation of the petitioner was to be considered by 
the Transferor Bank, the amalgamation had taken 
place under the Act so as to impose liability on the 
transferee Bank to give an appointment to the 
pérsons like the petitioner on compassionate 
grounds. The purpose of providing such an 
employment has been succinctly stated by the 


3 


Supreme Court in Smi.Sushma Gosain and others ` 


v. Union of India and others, A.I. R. 1989 S.C. 1976 
at 1977, as follows: 
“9, We consider that it must be stated 
unequivocally that in all claims for appoint- 
ment on compassionate grounds, there should 
not beany delay in appointment. The purpose 
of providing appointment on compassionate 
groundisto mitigate the hardship due to death 
of the bread earner in the family. Such 
_, appointment should, therefore, be provided 
immediatelyto redeem the family in distress. It 
: is improper to keep such case pending for 
years. It there is no suitable post for appoint- 
mentsupernumerary post should be created to 
'accommodate the applicant." 
I am of the view that the attitude of the first 
respondent-Bank should be in consonance with 
the views expressed above by the Supreme Court 
with regard to such appointments on compassion- 
ate grounds. I am not at all satisfied with‘ the 
attitude taken by the first respondent-Bank legal- 
istically, as has been contended by the learned 
counsel for the petitioner, that thé deceased hus- 
band of the petitioner was not in service when the. 
Bank of Thanjavur Limited, Thanjavur got amal- 
gamated with the first respondent- -Bank. If the 
deceased husband ofthe petitioner had been alive, 
clause (10) of the Scheme of amalgamation would 
have come into operation. Clause (10) of the 


Scheme will apply to the employees who are alive : 
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andi inservice when the amalgamation took place. 
The case before me is entirely different. The scheme 
cannot be expected to foresee all the contingen- 
cies and that is why, the words “....., the liabilities, 
duties and obligations of the transferor bank shall 
be and: shall become the liabilities, duties and 


“obligations of the transferee bank....." have been 


used in a very wide manner in clause (2) of the 
Scheme. That apart, the transferee Bank is deemed 
to be a party for all contracts, deeds bonds, agree- 
ments, powers of attorney, grants of legal repre- 
sentation and other instruments of whatever nature 
subsisting. So, in my view, the wording of clause (2) 
oftheSchemeare couched in such a way to include 
such a liability of the transferee Bank to provide 
appointments on compassionate grounds for the 
dependants of the deceased employees of the erst- 


while Bank of Thanjavur Ltd., Thanjavur. On the |’ 


facts and circumstances of the case, there is no 
doubt that the petitioner has already made an 
application to the Bank of Thanjavur Limited, 
Thanjavur and has repeated it by another applica- 
tion to the transferee Bank, the first respondent 
herein. Iam not able to accept the stand taken by 
the first respondent- -Bank.that the application of. 
the petitioner is considered and she is given 
appointment on compassionate grounds, it will 


amount to opening of the flood gates. But in the - 


counter-affidavit of the first respondent.it is admitted 
that there are only 14 such cases, where the 
employees. died on various dates ranging from 


1980-1989. I think it is relevant to refer to the _ 


judgment of a Division Bench of this Court 
reported in K.P.Marimuthu (since deceased) and, 
others v. The Superintendent of Police, Dharmapuri 


-and others, (1986)1 L.L.J. 229. That was a case of 


a Head Constable who died during the pendency 
of the writ petition and his legal representatives 
filed a petition for bringing them on record in the 
placeofthe deceased writ petitioner and it was dis 


missed on the ‘ground that the relief sought for in , 


the writ petition was purely personal and aggrieved .- 
by the order of dismissal, writ appeal was filed and 
allowed. A defence was raised on behalf Of the ,. 


_State that the legal representatives cannot pursue 
the remédy as the relief asked for was purely .. 


personal so far as the deceased Government ser- 
vant was concerned. The Division Bench held at 
page 234 as under: , | 


«A relief of reinstatement undoubtedly can-: 
not be granted after the death ofa, 


x 


11 


Government servant because if it is granted, it 

’ would be nugatory because the person who is 
reinstated in service is no more alive.-There-. 

. fore, while it could be.said that the doctrine 
that-a personal action'dies with the person is 
true ín thecaseofreliefof reinstatement, in the 
case of other reliefs such as salary that would 
have been earned and the benefits which would 


have accrued if the order of dismissal would’ ' 


not have been made, they cannot be said to 

abate on the ground that these are personal , 

actions..." ` ; 
Iam of the view that the very same principle has to 
be applied to the facts of this case and though the 
petitioner’s husband was not in service when the 
Bank of Thanjavur Ltd., Thanjavur got amalga- 
mated with the first respondent-Bank, the peti- 
tioner has a subsisting right under the settlement 
to get anappointment on compassionate grounds. 
When such a scheme is also in vogue with the first 
respondent-Bank, I do not see why the petitioner 
should bedeprived ofan appointment on compas- 
sionate grounds. Had the Bank of Thanjavur Ltd., 
' Thanjavur, not been amalgamated with-the first 
respondent under the provisions of the Act, the 
petitioner would have certainly been considered 
and given an appointmentin theerstwhile Bank of 
Thanjavur Ltd., Thanjavur itself. There is neither 


: justice nor grace in the first respondent putting | 


forth the objection that the deceased husband of 
"the petitioner was not alive when the erstwhile 
Bank of Thanjavur Limited, Thanjavur got amal- 
gamated with the first respondent-Bahk and hence 
the petitioner is not eligible for appointment on 
conipassionate grounds. On the facts and circum- 
. stances of the case and for the foregoing reasons, 
the petitioner has to beconsidered foran appoint- 


ment on compassionate grounds by the first ` 


respondent-Bank. In view of this, I direct the first 
respondent-Bank to take immediate steps for 
employing the petitioner in a suitable post com- 
merfsurate with her educational qualifications within 
a period of six months from the date of this order. 

, The writ petition will stand allowed. No costs: 


BS. ‘Petition allowed. 
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IN THE HIGH COURTOF JUDICATUREAT 
Present:- Abdul Hadi, J 
Appeal No.551 of 1981; 10th January, 1992. 
Indian Oil Corporation Lad. ...... „Appellant 


V. y PA EN 
Damayanthi Devi -. Respondent. 


- (A) Estate Duty Act (XXXIV of 1953), Sec.74(2), 


proviso - Applicability to sub-sec.(1).- 
The proviso is only for Sec.74(2) which relates to 
movable property and it will not apply to Sec.74(1). 
ts [Para 7] 
(B) Estaté Duty Act (XXXIV of 1953), Sec.73(5-A ) 
- Garnishee order passed under - Effect., 
Once garnishée order is passed, only the Estate 
Duty Authoritycan recover the abovesaid amount 
(rent) from the defendant and the plaintiff (owner 
of the property) cannot recoverit. ; [Para 9] ' 
Cases referred to: : 
T-T.P.Beepathumma v..Special Deputy Tahsildar, 
134 LT.R. 488; Madan Lal Lohia v. Assistant 
Controller of E.D., 85 I.T.R. 99. we 
B.Rajagopalan, for Appellant. —' 
Kishore, for Respondent. 
The Court delivered the following : 
JUDGMENT:- This appeal by the defendant is 
against the decree for Rs.16,800 with interest at 
6% per annum from 18.3.1978 granted by the trial 


‘court in O.S.No.3423 of 1978 on the file. of XI 


Assistant Judge; City Civil Court, Madras. The 
said sum is claimed by the plaintiff as arrears of 
rent for period ending with 31.8.1977at the rate of _ 
Rs.4,200 per year.” i 

2 The main defence in thesuit is that in viewofthe 
statutory attachment, by the Estate Duty author- 
ity under the Estate Duty Act 1953, of the rents 
payable by the defendant, to the plaintiff, the suit 
is not maintainable. The said issue alone is agi- 
tated in this appeal by the learned counsel forthe ^ 
appellant. The trial court negatived the said con- - 


'tention of the defendant and decreed the suit. 


Hence this appeal. . ' 


. 3. The few facts necessary for dealing with the 


abovesaid issue may be stated.as follows:- The 
plaintiff purchased the suit property from one 
Sambandam under Ex.A-3 sale deed, dated 
17.7.1974. Thesaid Sambandam inherited thesaid 
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property from his father Manicka Chettiar, who 
died in about 1963 and the said Manicka Chet- 
tiar’s estate was sought to be assessed to Estate 
Duty under the abovesaid Estate Duty Act. The 
said Sambandam was the accountable person under ' 
the said Act. In the Estate Duty proceedings, the 
Assistant Controller of Estate Duty issued a 
notice Ex.B-1, dated 30.11.1973 under Sec.73(5A) 
ofthe Estate Duty Act read with Sec.46(5A) of the 
Income-tax Act, 1922 to the defendant; demand- 
ing from the defendant “forthwith” a sum of 
Rs.1,56,622.90 (the Estate Duty due from the 


Accountable person Sambandam) “ for rent pay- © 


able" by the defendant to the above estate. The 
said notice also mentioned that if he (the defen- 
dant) discharged “any liability (ofhis) to the estate 
of the deceased after receipt of" the said notice, 
the defendant would be personally liable to the 
` said Estate Duty Authority to the extent of the 
liability of the estate for tax and penalties; No 
doubt, the abovesaid attachment or garnishee order 
is few months prior to the purchase of the suit 
property by the plaintiff. However, the defendant 


replied to the Assistant Controller of Estate duty 


by Ex.B-3 dated 6.12.1973, stating that the rent for 
the period upto 9.8.1974 had already been paid 
and the defendant can "commence remitting" to 
the Assistant Controller of Estate Duty, the rents 
only from 10.8.1974. The defendant also wrote 
subsequently by Ex.B-4 dated 9.10.1974 stating 
that the plaintiff-landlady was asking the defen- 
dant to pay the rent to her and that hence the 
Assistant Controller of Estate Duty might let the 
defendant know whether the abovesaid sale in 
favour of the plaintiff was to the knowledge of the 
said controller and whether the Estate Duty had 
been cleared by the said Sambandam and whether 
it would be in order for the defendant to make 
paymentto the plaintiff. The Assistant Controller 
of Estate Duty replied by Ex.B-6 dated 19.10.1974 
stating that the abovesaid sale was void and was in 
violation of Sec.74(1) of the Estate Duty Act and 
that hence, it would not be in order for the defen- 
dant to pay the rent to the plaintiff without Estate 
Duty Clearance Certificate. Subsequently by Ex.B- 
16, dated 13.1.1978, the Assistant Controller of 
Estate Duty sent another notice under the very 
same provisions of the Estate Duty Act and 
Income Tax Act asking the defendant to pay forth- 
with a sum of Rs.14,300 to meet the abovesaid 
Estate Duty payable by the said estate. Here again 
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it was specifically mentioned that if the defendant 
discharged any liability to the estate of the 
deceased after the receipt of the said notice, the 


"defendant would be personally liable to the Assis- 
tant Controller of Estate Duty to the extent of the : 


liability Of the estate for tax and penalties. So, this 
is a second attachment or parnishee order by the 
Estate Duty Department. 
4. In the light of the abovesaid background it has 
to be seen whether. the claim of the. plaintiff to 
recover the abovesaid rents frem the defendant is 
maintainable in the light of the relevant provi- 
sions of Estate Duty Act. That is the only question 
that was argued before me. No doubt, the case of 
the defendant is that pursuant to the abovesaid 
second garnishee order Ex.B-16 the defendant has, 
paid a sum of Rs.14,257.44 out of the abovesaid 
sum of Rs.16.800 due. The learned counsel for the 
defendant-appellant submits before me now that 
the defendant is now ready to pay the balance and 
a decree could be passed for the same. 
5. Sec.74(1) and (2) of Estate Duty Act, run as - 
follows: 
“(1) Subject to the provisions of Sec.19, the 
estate duty payable in respect of property, 
movable or immovable, passing on the death 
of the deceased, shall be a first charge on the 
immovable property so passing (including 
agricultural land) in whomsoever it may vest 
on his death after the debts and incumbrances 
allowable under Part VI of this Act; and any 
private transfer or delivery of such property 
shall be void against any claim in respect of 
such estate duty. 


l . (2) A rateable part of the estate duty on an 


estate, in proportion to the value of any bene- 
ficial interest in possession in movable prop- 
erty which passes to any person (other than the 
legal representative of the deceased), on the 
death of the deceased shall be first charge on 
.such interest: : r 
Provided that the property shall notebe so 
chargeable as against a bona fide purchaser 
thereof for valuable consideration without 
notice.” 


. Further, the above referred to Sec.73 of the Estate 


Duty Act 1953 provide for notice of demand and 
recovery of Estate Duty, and particularly sub- 
sec.(5) of the said Sec.73, provides that the provi- 
sions ofSec.47 and certain Sub-sections of Sec.46, 

of the Indian Income-tax Act, 1922 shall apply as. 


In Indian Oil Corpn. Ltd. v. Damayanthi Devi (Abdul Hadi, J.), 


_ if the said provisions were provisions of the said 
Estate Duty Act. Further, it has also-been held in 
T.T.P.Beepathumma v. Special Deputy Tahsildar, 
134 LT.R. 488 (Kerala), that since the provisions 
of Income Tax Act, 1922, have been incorporated 
bodilj asstated aboveiri the Estate Duty Act, 1953 
byreference, the repealofthe said 1922 Act has no 
effect upon the construction or effect of the said 
Estate Duty Act and that recovery of Estate duty ` 
will be governed by the provisions of 1922 Act, 
even after the introduction of 1961 Income Tax 
Act repealing 1922 Income Tax Act.- 
6. So far as the interpretation of Sec.74 of the Act 
read with Sec.73 of the Act, the Calcutta High 
Court held in Madan Lal Lohia v. Assistant Con- 
troller of E.D., 85 LT.R. 99 (Cal), that where a 
notice under Sec.73 of the Estate Duty Act was 
served on the lessee of the deceased against whose 
estaté proceedings were taken for realisation of 
estate duty and-where despite the said notice, the 
lessee paid rents to his landlord, penalty could be 
levied on such a lessee for so paying rents since he 
was bound to comply with the notice under Sec.73. 
' 7. But, the learned counsel for the respondent- 


plaintiffargues that the above referred to proviso_ 


found under Sec.74(2) would apply even to Sec.74(1) 
and that since the respondent was bona fide pur- 
chaser of the property, the property purchased by 


her shall not be a charge for the duty payable. But, ~ 


I am unable to agree with this contention. The 
proviso is only for Sec.74(2) which relates to movable 
property and it will not apply to Sec.74(1). In the 
text book "Estate Duty in India" by O.P. Chopra, 
4th edition, theauthor also has mentioned at page 
68 that the proviso to sub-sec.(2) of Sec.74 gov- 
erns only that sub-section. Apart from pointing 
out this passage from the said text book, the learned 
counsel for the appellant also drew my attention 
to the following passage in the report of the Select 
Committee. of 1948 referred to at page 867 of the 
same text book as follows: 

“We also think that there should be no charge 

on movable property acquired by a bona fide 

purchaser for value without notice.” — 
8. But, despite the abovesaid legal position, I find 
that there is total absence of evidence regarding 
the actual payment of the abovesaid sum of 
Rs.14,257.44 by the defendant to Estate Duty 
Authority. Though it has been stated in the writ- 
ten statement of the defendant that a sum of - 
Rs.14,257.44 representing the rental for the 
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period fronr10.8.1974 to 31.12.1977 has been paid 
on 10.2.1978, there is no proof of the said pay- 
ment. Neither there isany documentto thateffect, 
nor even D:W.1 did say anything about the said 
payment.’ 

9. However, the learned counsel for the appellant 
submits that once garnishee order is passed as 
stated above, only the Estate Duty Authority can 
recover the abovesaid amount from the defendant 
and the plaintiff cannot recover it. So, according 
to him, even assuming that there is no proof of 


. abovesaid payment, the suit by the plaintiff will 


notlie for recovery of theabovesaid Rs.14,300. On 
a reading of the abovesaid garnishee orders and 
therelevant provisions ofthe abovesaid Act, I also 
think itis so. However, the learned counsel for the 
respondent-plaintiff points out that as per the 
original garnishee order Ex.B-1, there was a 
restraintonly with reference to therent payable as 
0n30.11.1973, but that there was no rental arrears 
due from the defendant ason that date. (In fact, as 
alreadystated, the defendant became the owner of 
the property only subsequently, that, is on 17.7.1974), 
So,the learned counsel for the respondent argues 
that the suit for the rental arrears, which accrued 
subsequently, could be maintained. This conten- 
tion has force. But, subsequently the abovesaid 
Ex.B- 16 garnishee order also had been issued. 
That is dated 13.1.1978. From Ex.B-17, the cover- 
ing letter, it could be gathered that Ex.B-16 was 
served in.person the same day. But, the suit was 
filed only subsequent to the said date. viz., on 
18.3.1978. So, on the date when the suit was filed, 
there was a bar, preventing the respondent from 
filing the suit and recovering the abovesaid 
arrears. So, the suit laid on 18.3.1978 cannot be 
maintained with reference to the abovesaid sum of - 
RS.14,300. But the defendant ought to have paid at 
least the balance Rs.2,500 to the plaintiff after 
13.1.1978. Anyway, now,since the learned counsel 
for the appellant also states that a decree for the 
balance could be given and since the said balance 
now acutally conie to Rs. 1,542.56 (that is Rs.16,800, 
minus Rs.14,257.44 said to have been paid by the 
defendant to the Estate Duty Authority, as per the 
pláint), a decree could be given now for the said 
sum of Rs.2,542.56. It is fair that the plaintiff 
should also be given interest at the rate of 6% per 
annum from the said date 13.1.1978 till realisa- 
tion. . , 

10. In the result, the judgment and decree of the 
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court-beloware hereby modified by restricting the 
decree granted by the court below only to the 
abovesaid sum of Rs.2,542.56 with interest on the 
said amount at the rate of 6% per annum from 
13.1.1978 till realisation. Accordingly, the appeal 
is allowed i in L part with proportionate costs. 


BS. 


Appeal allawedi in inpar. 
e \ ( ó 2 

IN THE HIGH COURTOF JUDICATURE AT 

MADRAS. S 


Present:- Mishra and Janarthanam, JJ. 


HAN 


.OS.ANo25S0of1989 ` 11th September, 1991. 
Tuticorin Alkali Chemicals and Fertilizers Ltd. 
- Appellant 
Mis.Cochin Siticate & Glass Industries, a Partner- 
ship firm represented by its Managing Partner 
Mr.A_J.Shelat and another ... Respondents. 


(A) Letters Patent (Madras), Clause 12 - Litigant 
filing suit on the Original Side of High Court claim- 


ing that most part of the cause of actior had arisen 


within Madras - Leave, if can be refused anly on 
ground that defendant had pleaded otherwise. 

(B) Letters Patent (Madras), Clause 12 - Grant or 
refusal of leave - Balance of convenience,- Duty of 
court to determine. 


Held: The words "determine suits of every - 


description....if the causé'of action shall have arisen 

or, in case the leave of the court shall have been 

first obtained, in part, within the local limits of the 

Ordinary Original Jurisdiction”, in Clause 12 of 
' the Letters Patent clearly establish ithe right of 
. litigant to institute a suit on the Original Side of 
this Court if the cause of action would have arisen 
wholly within the local limits-of the Ordinary 
Original urisdiçtion ofthecourt. The leaveof the 
court is required only in a case in which the cause 
ofaction would havearisen in part within the local 
limits of the Ordinary Original Jurisdiction. It is 
thus not possible to ignore the case of a litigant 
who decided to file thesuit on the OriginalSide of 
the court on the plea that most part ofthe cause of 
action had arisen within the City of Madras, only 
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- Cochin. 
‘Ta considering’ the balance of corr enience, the 
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on the ground that the defendant had pleaded 
otherwise and alleged that no part of the cause of 
action had arisen in Madras but had arisen at 
[Para 2] 


court is required to see the plaint and the facts 
stated therein. The court has to necessarily see the 
entire bundle of facts and then to determine the 
question of convenience. It cannot be said ihat in 
considering the balance of convenience as to the 
forum for instituting a suit, it would be necessary 
(like the principles of injunction) to see the ulti- 
mate injury thata party may suffer but in deciding 
whether to refuse leave or not, it would be neces- 
sary to see on facts and not on assumptions who ` 


. Shall suffer-the plaintiff or the defendant-if thé 


leave is granted or refused, as the case may be. 
Cases referred to: 

K.Murugesan v. Seethalakshmi, (1 992)1 L.W. 277; . 
Bengal Agricultural and industrial Corporation v. 
Corporation of Calcutta, A.LR. 1960 Cal. 123; 
Lakshminarayana Chettiar, In re., (1954)1 M.L.J. 
403: 67 L.W. 123; State of Rajasthan v. M/s.Swaika 
Properties, A.I.R. 1985 S.C. 1289; Seshatri Row v. 
Nawab Ka Askur Jung Afial Dowlah Mushral Mulk, 
I.L.R. 30 Mad. 438; Parasaram v. Chitandas, A.LR. 
1952 Cal. 82; Bihar State Agro ‘Industrial 
Development Corpn. Ltd. v. Ram Chand Khosla, 


A.I.R. 1982 Cal. 537. 
Appeal under Clause 15 of the Letters Patent . 


against the Order of Srinivasan, J., dated 21.7.1989 
and made in the exercise of the Ordinary Original 
Jurisdiction ofthe High Court in Appeal No.1627 
of 1989. 
S.G.Prabakaran, for Appellant. 
M.KKabir, for Respondents. |. ^ ^ | 0 4 
The Order of the Court was made by > , 
Mishra, J.:- This appeal under Clause 15 of the 
Letters patent is directed a gainst the order in 
Application No.1627 of 1989 refusing leave under 
Clause 12 thereof to sue in this Court, the defen- 
dants for recovery in a sum of Rs.3,43,726-30. The 
plaintiff/appellant has alleged that most part of 
the cause of action for the suit has arisen within 
thecity of Madras. The defendants, however, have 
said that the entire cause of action has arisen only 
at Cochin and not in Madras. Learned single Judge, 
Srinivasan, in his impugned judgment has said: 
*In my opinion, it is not necessary to consider 
whether any part of the cause of action, has 
arisen within the City of Madras. I propose to 


E 


Jv 
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II]. [Mis J.) 


decide the matter on the assumption that part 
of the cause of action has arisen within the City 
of Madras.” npo S 
2. Clause 12 of the Letters Patent which speaks 
about the original jurisdiction as to suits, runs as 
follows: 
* And we do further ordain that the said High 
Court of Judicature at Madras, in exercise of its 
Ordinary Original Civil Jurisdiction, shall be 


empowered to receive, try, and determine suits 


of every description if, in the case of suits for 
land or other immovable property, such land 
or property shall be situated, or, in all other 
cases, if the cause of action shall have arisen, 
either wholly, or, in case the leave of the court 


shall have been first obtained, in part, within - 
the local limits of the Ordinary Original Juris- _ 


diction of the said High Court, or ifthe defen- 
dant at the time of the commencement of the 
suit shall dwell or carry on business or person- 
ally work for gain, within such limits; except 
that the said High Court shall not have such 
original jurisdiction in cases falling within the 
jurisdiction of the Small Cause at Madras, in 
which the debt or damage, or value of the 
prOpertysued fordoes notexceed one hundred 
rupees.” 

The words “determine suits of every description 

""— , if the cause of action shall have arisen or, in 

case the leave-of the court shall have been first 


obtained, in part, within the local limits of the, 


Ordinary Original Jurisdiction", clearly establish 
the right of a litigant to institute a suit on the 
Original Side of this Court if the cause of action 
would have arisen wholly within the local limits of 
the Ordinary Original Jurisdiction of the court. 
The leave of the court is required only ina case in 
which the cause ofaction would have arisen in part 
within the local limits of the Ordinary Original 
Jurisdiction. It is thus not possible to ignore the 
case of a litigant who decided to filethesuit on the 
Original Side of the court on the plea that most 
part of the cause of action had arisen within the 
city of Madras, only on the ground that the defen- 
‘dant had pleaded otherwise and alleged that no 
part of the cause of action had arisen in Madras 
but had arisen at Cochin. In K Murugesan v. Seetha- 

lakshmi, reported in (1992)1 L.W. 277, we had the 
occasion to éxamine the scope of Clause 12 of the 
Letters Patent to find out when this Court shall 
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have jurisdiction to entertain a suit under Clause 
12 of the Letters Patent. In our Judgment in the 
said cáse we have noticed. 
. “The chartered High Courts of Calcutta, Bombay 
` besides. this Court, are having tlie original 
jurisdiction as found in Clause 12 of our 
Letters Patent. They have to find before a suit 
. isentertained on Original Side that it satisfied 
the requirements, in thecase of suit for land or 
other immovable property, that the land or 
other immovable property is situated within 
the local limits of the ordinary original juris- 
diction of the court, and in all other cases 
. whether the cause of action wholly arises within 
' the local limits of extraordinary orjginal juris- 
diction, or in case the leave of the court is asked 
for, whether the cause of action arises in part 
within the local limits of the ordinary original 
jurisdiction of the court or not. Besides this, 
there would be no difficulty in entertaining a 
. suit under Clause 12, if the defendant, at the 
time of commencement of the suit, dwelt or 
carried on business or personally worked for 
' gain within the Ordinary Original Jurisdiction 
of this Court. The court's special jurisdiction 
. under its Letters Patent has been left free from 
some of the provisions of the Code of Civil 
Procedure, including Secs.16, 17 and 20 by 
Sec.120 thereof, for, the Letters Patent has not 
only fixed a territorial jurisdiction, but has in 
Clause 12 declared that in the case of suits for 
land or other immovable property such land or 
property should be found within its territorial 
_ jurisdiction and in all other cases if the cause of 
action is found either wholly or in part arising 
within the jurisdiction of the court or the 
defendant is found at the time of the com- 
mencement of the suit dwelling or carrying on 
business or personally working for gain within 
such territory." 
Although the case.in K Murugesan v. Seethala- | 
kshmi, reported in (1992)1 L.W. 277, was one in 
which the question had not directly arisen: 
whether in deciding to grant leave, the pleadings 
of the defendant would be taken into con- 
sideration or not, we took notice of a cele- 


' 


, brated judgment of the Calcutta High Court in 


Bengal Agricultural and Industrial Corporation v. 
Corporation of Calcutta, A.I.R. 1960 Cal. 123, 


‘to quote in some detail the law on the subject 


ít n à ' s 
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including the passage: sa ote 
“Ona correct construction of Clause 12 of the 
Letters Patent, notall suits in which there are 
more ‘than, one defendants; ‘not all Of them 
"being within jurisdiction, are liable to be dismissed 
as against all including those who reside or 
i carry on business within jurisdiction. Again, it 
‘is not correct to sáy that in a casé in which the 


plaintiffabandons his claim either wholly orin ''' 


parta gainst some of the deféndants, for deter- 
mining the nature of the suit arid the jurisdic- 

` tion of the court, the court is to look at the 
plaint as originally filed and not as it stands 
after the claim has been abandoned as against 

' some of the defendants wholly or in part. Nei- 
: ther reason ‘nor authority warrants such a 
proposition. If the suit is.on a single cause of 
action and there are- more defendants than 
one,-then all the defendants being necessary: 
parties, having regard to the nature of the 


claim and the reliefs sought; then all the defen- |, . 
4. The principle of balance of convénience, which 


dants must be within jurisdiction in, order that 

the court can entertain such a suit. In such a 

- suit the court cannot pass a decree against one 
and dismiss the suit against the other". 

3.In that veryappealwe also considered as towhat 

a cause of action means and recorded our consid- 

ered opinion following the decision ofa Full Bench 


of this Court in Lakshminarayana Chettiar, In re., 
(1954)1 M.L.J. 403: 67 L.W. 123, andajudgmentof 


the Supreme Court in State of Rajasthan v. MI. 


s.Swaika Properties, A.J. ‘RY 1985 S.C. 1289. . 
“Cause of action is a fact which, if traversed. 
would be necessary for the plaintiff to prove in 
order to support his right to a judgment of the 
court. In other words, it isa bundle of facts, 

' which takeri with the law applicable.to them, 
'gives the panna a right to relief DEUS the 

` defendant." . « 

: The learned: single Judge is, . Jouni: right in 
saying that in all cases where a part ofthe cause of 
action has arisen within the jurisdiction of one 

.courtand the other part within the jurisdiction of 
some other court, the relevant question will be the 
balance of convenience, but then has said: 

' *In paragraph 5 of the counter-affidavit the 
defendant has stated that the entire evidence 
whether documentary or witnesses, has to be 
produced at Madras for conducting the trial 
which would be highly impossible apart from 
being expensive. The defendants will be 
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subjected to acuté hardship and loss;on the 
other hand, the plaintiff will not be subjected 
to any hardship as the plaintiff'is having a 
“branch at Mattancherty, Cochin and their dis- 


` tributor Devika Chemicals (P.) Ltd. is also-at 
Cochin. The defendants have also referred to 


' 4 , the necessity of summoning thé records from 


: <Céntral Excise Department to speak to the 
"supply of goods. Learned counsel for the plain- 

‘ tiff urgesthat there is no relevance and that it : 
: may not call for records from the Central Excise 
` Department. But, it is not a matter which has 

. tobeconsidered at this stage, but,.I am of the 


- -opinion that .the, defendants: will be put to 


- undue hardship if the suit is filed in this Court. 
- On the other hand, since the plaintiffis having - 
its-branch office admittedly at Cochin, it will 
_ not be put to any inconvenience if the suit is 
filed.in a competent court at Cochin, where 
„admittedly, a part of the cause of action has — 
arisen.’ 


E 


is an extension of the doctrine *forüm convenient 


.has been considered in a judgment ofthis court in 


Seshawi Row v. Nawab Ka Askur Jung Aftal Dow-. 
lah Mushral Mulk, I. L.R. 30 Mad. 438. It has ‘been 


- observed in the said judgment: - 


“Having regard to the wording of Art. 12, it is 

~ clear that the fact that the cause ofaction arises 
` "inpartwithin the local limits is not conclusive, 
: . and‘ that, notwithstanding that the cause of 
action arises in part within the local limits, the 
count may decime to give leave to'sue” 
“As regards the lawof this country, so far as we 
„are aware; it has never been held-that the 
question of convenience is not a question which 
may be taken into consideration in dealing 
with applications under Clause,12, and we are 
-. certainly not prepared to hold that this ques- 
~ „tion should te excluded from consideration.” 
This view has been reiterated in several judgments 
ofthecourts having original jurisdiction including 


. the judgments of the Calcutta High Court in Par- 


asaram v, Chitandas, A.I.R. 1 952Cal. 82 ‘and Bihar > 
State Agro Industrial | Development. Corporation y. 


` Ram Chand Khosla, A.1.R. 1982 Cal. 537- But then, - 
- in considering the balance of corivenience, 'the 


court is required to see the plaint and the facts 
stated therein. The court has to necessarily see the, 
éntire bundle of facts and then to determine the 


I. 
question of convenience, Stating, . though, "with 
respect to grant of. interlocutory injunctions, , in 
Halsbury’ s Laws of England, Third Edition, Vol.21 


Ramasamy Gounder v v. The Spl. Tahsildar . l 


at pages 364 and 365, the balance, of convenience 


is stated as follows: E E 
“Where any. doubt exists as. to the plaintift’ 
> right, or if his Tight is. nor. disputed, but its 
^, violation is, denied, the court in dejérniining 
whether an interlocutory injunction should be 
granted takes into consideration the balance 
of convenience to the parties and thé nature of 
the injury which the defendant, on the one 
_+ , hand, would suffer if the injunction was granted 


-and he should ultimately turn out to be right, ' 


and that which the plaintiff, on the otherhand, 
might sustain if the injunction was refused and 


pleaded by the deféndants.. We, however, ‘drat 
for, ifwe do so, we shall usurp the jurisdiction: and 
discretion of the learned single Judge, who is to 
decide whether to grant leave or not. Since we are 
of opinion that a proper adjudication i is necessary 


on all rélevant facts of the case before deciding 


whether to grant leave or not and since it has not 
been done in passing the impugried judgment we 


areinclined to interfere with the impugned order. : 


The impugned order, for the said reason, is set 
aside. Thé case is remittéd to the Original Side of 


_ this Court for a re-hearing and decision on the 


he should ultimately turn oüt to be right. The ^ 


burden of proof that the inconvenience which 


_ the plaintiff will suffer by the refusal of the’ 


injunctionis greater than that which the defen- 
dantwill suffer, ifit is granted, lies on the plain- 

~ tiff” 
5. Wedo notsay that in considering the balance of 
convenience as to the forum for instituting a suit, 


it would be necessary (like the principles of - 


injunction) to see the ultimate injury that a party 
. May suffer but we do find support to our view and 
„we state in no uncertain terms, that in deciding 
whether to refuse leave or not, it would be neces- 
sary. to see on facts and not, on assumptions, who 
shall suffer-the plaintiff or the defendant-if the 
. leave is granted or refused, as the'case may be. 

6. We would have proceeded ourselves to examine 
the facts pleaded on behalf of the plaintiff to see 


whether facts show that most of the transactions ~ 


. took place within the jurisdiction of this Court or 


a small part of the cause of action arose within the 


jurisdiction of this Court, for, if most of the trans- 
actions were done within the jurisdiction of this 
Court obviously the defendants found it conven- 


- lent to transact their business for. ali purposes _ 


within the jurisdiction of. this Court but only to 
: defeat the grant of leave on the Original Side of 
this Court, the plea of convenience is raised. We 
would also have examined ourselves as to whether 
. keeping in view’ the nature, of. the transactions 
. between the parties from which transactions the 
presentsuit hasarisen, it would be inconvenient to 
. the defendants to defend themselves before this 
< Court or would be inconvenient to the plaintiff if 
‘ he is asked to go to institute the. suit in Cochin as 


question whether leave should be granted or not, 


"in accordance with law. This appeal is ney 


allowed: No costs. 


BS ` Appel allowed. 


INTHE HIGH COURT OF JUDICATURE AT 


‘MADRAS. 


[Special Original Jurisdiction ] 
Present:- Somasundaram, J. ` 


WP.No3941 of 1984 19th March, 1992. 
Paseeemy Gounder (deceased) and another 

... Petitioners 
ve i . 
The Special Tabsildar (Dent Relief), Tirupattur, 
North Arcot District and others =... Respondents. 


Tamil Nadu Debt Relief Act (XIII of 1980) - Suit on 
mortgage deed pending and later on decreed - Mort- 
gagor, if can seek adjudication -before Authorities 
under the Debt Relief Act claiming relief - Jurisdic- 


tion of Authorities to entertain such application. 
The third respondent and others executed amort- - 


gage deed in favour of the petitioner ‘for a sum of 
Rs.7,000 on 13.7.1972. On 19.1.1981, the peti- 


` tioner filed a suit in O.S.No.1138 of 1951 on the 


, Relief) claiming that she was a debtor entitled to - 


file of the Sub-Court, Vellore for the recovery of 
a sum of Rs.4,593.63 with future interest. The 


-., Mortgagors submitted io a decree arid a prelimi- 


nary ¢ decree’ was passed i on 27.3.1982. During the 
pendency of the suit the third respondent filed an 
application before: the Special Tahsildar (Debt 


. 379 
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1980. The Special Tahsildar issued a certificate of 
redemption of the mortgage debt in favour of the 
3rd respondent. The. petitioner’s appeal to the 
Revenue Divisional, Officer failed. He therefore 


filed a writ petition before the High Court to : 


quash the Orders contending that the authóñ jes 
constituted under: the Debt Reliéf Act hi Adno 
jurisdiction to entertain an application of such a 
nature when a suit had already been filed for the 
recovery of the debt in a civil court. . 

Held:- ïn a suit or proceeding initiated by a credi- 


tor in a civil court, the Court has to decide the ' 


question as to whether the defendant in that suit 
or proceeding is a debtor as defined under the Act 
and in such circumstances, the mortgagor cannot 


under the Act claiming relief under the Act. In 
these circumstances it has to be held that the 


respondents 1 and 2 have no jurisdiction to enter- . 


tain the application of the 3rd respondent, claim- 
ing to bea debtor entitled to the benefits ofthe Act 
when a suit had already been filed for the recovery 


of the debt in question and pending before the civil ` 


court. Therefore, it has to be held that the orders 
ofthe respondents 1 and 2 are illegal and are liable 
to be set aside. i [Para 3] 
Cases referred to: 

Subramaniyan v. Revenue Divisional Officer, (1982)2 
M.L.J. 375: LL.R. (1983)2 Mad. 222: A.LR. 1983 
Mad. 26; Perumal v. Kuppanna, A.I.R. 1981 Mad. 
271. 

Petition under Art.226 of the Constitution of 


India, praying that in the circumstances stated . 


therein and in the affidavit filed therewith ‘the 
High Court will be pleased to issue. a writ of 
certiorari calling for the records relating to file 
No.11273 of 1982, dated 3.12.1982 on the file of 
the Ist respondent and in K.Dis.273 of 1982, dated 
6.1.1984 on the file of the respondents 1 and 2 and 
quash the said orders and made therein. 

M.N. Muthukumaran, for Petitioner. 
Veerabadran, Government Advocate, for 
Respondent Nos.1 and 2. 

D.Krishnan for Respondent No.3. 


'* The Court made the following 


ORDER:- On 13.7.1972, the 3rd respondent and 
others executed a mortgage deed in favour of the 
petitioner fora sum of Rs.7,000. On 19.1.1981, the 
petitioner filed a suit in O.S.No.1138 of 1981 on 
the file offhe Sub-Court, Velloreagainst the third 
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respondentand others for the recovery ofasum of 
Rs.4,593.63 with future interest on the basis of the 
mortgage deed dated 12.7.1972. The mortgagors 
submiited to a decree in the suit on 27.3.1982 and. 
a preliminary decree was passed in favour of the 
petitioner on that day. During the pendency of the 
mortgage suit O.S.No.1138 of 1981, the third 


^ respondentin 1982 filed an application before the 


first respondent under the provisions of Tamil 
Nadu Debt Relief Act 13 of 1980 (hereinafter 
called ‘the Act’) claiming that she was a debtor 
entitled to the benefits of the Act and praying for ` 
the issue of certificate of redemptioh with regard 
to the mortgage debt. The first respondent 
accepted the case of the third respondent and 


> granted a certificate of redemption of the mort- 
seek any adjudication before the authorities ` 


gage debt in favout of the third respondent. There- 
after, the petitioner preferred an appeal before 
the2nd respondent and the second respondent by 
his order dated 6.1.1984 confirmed the order of 
the first respondent and disposed of the appeal. 
Aggrieved by the orders of the respondents 1 and 
2, the petitioner has filed this writ petition for the 
issue of a writ of certiorari to quash the orders of 
the respondents 1 and 2. 


_ 2. Mr.M.N.Muthukumaran, the learned counsel 


appeering for the petitioners would submit that 
theauthoritiesconstituted under the Act will have 


no jurisdiction to entertain theapplication of a , 


person claiming ty be a'debtor when a suit had 
already been filet for the recovery of the debt in _ 
question and pending before the civil court. The 
learned counsel further submitted that as the 3rd 
respondent in the present case applied for a cer- 
tificate of redemption before the first respondent 
under the provisions of the Act, during the pendency 


~ of the suit O.S.No.1138 of 1981, the respondents 


have no. jurisdiction to issue the certificate of . 
redemption under the provisions of the Act. In 
support of his contention, the learned counsel 
relied on the decision of a Division Bench of this 
Court in Subramaniyan v. Revenue Divisional Officer, 
(1982)2 M.L.J. 375: LL.R. (1983)2 Mad. 222: A.LR. 
1983 Mad. 26. There is force in the contention of 
the learned counsel for the petitioner. In the deci- 
sion referred to above, thg mortgagee filed two 
suits in the civil court.to recover the mort- 


. gage amounts against the mortgagor. The mortga- 


gor filed an application under Sec.6 of the Act, 
claiming benefits under the Act and seeking a 
certíficate of redemption of the mortgage debt 


` 


‘TH E Ramasamy Gounder v. The Spl. Tahsildar (Somasundaram, J.) 


before the Special Tahsildar (Debt Relief). He 
granted the certificate. On appeal, the appellate 
authority confirmed the order of the Special 
Tahsildar. The Division’ Berich in that case held 


that the mortgagor Cannot seek an adjudication. 


before the Tahsildaron thequestion whether he is 
entitled to the benefits of the Act in pending suits 
and the mortgagor can seek the relief under the 


Act only before the Civil Court. The Division . 


Bench while coming to such a conclusion has held 
as follows: 
“It is no doubt true that Sec.4(1)(b) of the Act 
says that no civil court shall entertain any suit 
or other proceedings against t the debtor for the 


recovery of any amount of: ‘such debt and | 


Scc.4(1)(c) says that all suits and other pro- 
cecdings pendingat the commencement of the 
Act against any debtor for the recovery of any 
such debt shall abate. Howevér, the prohibi- 
tion of the civil Court to entertain a suit and 
the abatement of all existing suits and other 
proceedings will arise only, if the-debtor is 
found entitled to the benefits of the Act. There- 
fore, the Civil Court wherein suits or other 
proceedings are pending against the debtor . 
. hasto come to a conclusion as to whether the 
debtor is entitléd to the benefits of the Act or 
not. Secs.5 and 6 of the Act do not use a non- 
abstanteclause givingthe Tahsildara power to 
override the decision of the Civil Court as 
regards the question whether a party before 
the civil Court isa person entitled to the bene- 
fits of the Act, and the Tahsildar, acting under 
Sec.5 or 6 of the Act cannot be éxpected to 
rendera decision on thequestionas to whether 
' the debtor is entitled to the benefits of the Act 
and call upon the civil court to abide by that 
decision. As pointed out by Ratnam, J. in 
Perumal v. Kuppanna, A.LR. 1981 Mad. 271, 
the Tahsildar acting under Sec.5 or Sec.6 can- 
notassume the functions ofa civil court, which 
has to necessarily determine as a jurisdictional 
issue as to whether the party. before it is a 
debtor entitled to the benefits of the Act, for 
deciding the question of maintainability ofthe 
suit or for deciding the question of abatement 
referred to above. Admittedly there is no 
express provision taking away the jurisdiction 
of the civil court to decide the question às to 
whether a particular person is entitled to the 
‘benefits of the Act or not. In a suit or 
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proceeding initiated by a'creditor in a civil 
court, the court has to decide the question as to 
whether ‘the defendant in that suit or 
proceeding i is a debtor as defined in the Act, as 
a jurisdictional issue and such jurisdictional 
issue has to be decided only by the court itself 
before pronouncing its decision on the 
question of, maintainability of the suit or 
proceeding or on the question of abatement. 
Inthis view of the matter, we have to ‘holdin the 
present case that as creditor has already filed 
two suits for recovery of the mortgage amount 
. and those suits are pending the third 
- respondent herein, who is the defendant in 
those suits, has to seek an adjudication before 
` thecivil court on the question as to whether be 
is entitled to the benefits of the Act and if the 
court comes to the conclusion that be is 
entitled to the benefits'of the Act, then the 
court has to dispose of the suits in accordance 
with Sec.4 of the Act." 
3. The present case is directly covered by the 
decision in Subramaniyan v. Revenue Divisional 
Officer, (1982)2 M.L.J. 375: LL.R.'(1983)2 Mad. 
4222: ALR. 1983 Mad. 26. Admittedly, when the 
3rd respondent filed an application before, the 
Tahsildar (debt relief) claiming benefits under the 
Act-and seeking the certificate of redemption of 
‘the mortgage debt; the suit O.S.No.1188 of 1981 
filed by the petitioner was pending and it was 
“decreed on 27.3.1982. In. a suit or proceeding 
initiated by acreditor ina civil court, the Court has 
to decide the question as to whether the defendant 
in that suit or proceeding i is a debtor as defined 
‘under the Act and in such circumstances, the 
mortgagor cannot seek any adjudication before 
the authorities under the Act claiming relief under 
the Act. In these circumstances it has to be held 
that the respondents 1 and 2 have no jurisdiction 
toentertain thé application of the 3rd respondent, 
claiming to be a debtor entitled to the benefits of 
the Act when a:suit had already been filed for 
recovery of the debt in question and pending 
before the civil court. Therefore, it has to be held 
that the orders of the respondents 1 and 2 are 
illegal and are liable to beset aside. Consequently, 
the Writ Petition is allowed and the orders 
challenged in this writ petition are'set aside. 
However, it is open to the third respondent to 
raise the plea that she is entitled to the benefits of 
the Act in the execution proceedings, if the law 


t 
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permits her to do so. No costs. . 


B5. 


"Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[ y dh Original Jurisdiction J. 


Present: KS. Bakthavatsalam, J. 
W.P.Nos.141 anid 142011992 17th February, 1992. 
E.LD. Parry (India) Ltd. and another ... Petitioners 


v. Dl 
The Presiding Officer, ` Industrial - Tribunal, 
Madras and another ... Respondents. 


(A) Industrial Disputes Act (XIV of 1947), Sec.10(4) 
- Tribunal exercising power under - If can grant 
interim relief - Grant of interim relief - Matters to be 
considered. 

(B) Industrial Disputes Act (XIV of. 1947), Sec.10- 
B (inserted by Tamil Nadu Act XXXVI of 1982) - 
Scope of - Whether takes away power of the tribunal 
to pass interim order under Sec.10(4) - Interpreta- 
tion of Statutes - Harmonious interpretation - 
Repeal by implication - - Secs. 10-B and 10(4) if can 
co-exist. 

The question referred to the Industrial Tribunal 
was whether the demand for-revision of wages and 
dearness allowance was justified, if so to fix the 
revised rates..... Before the tribunal, the Union 
filed a petition praying for the passing of an 
interim award to direct the Management to pay an 
increase of Rs.500 per month to each employee 
and also to pay a lump sum amount of Rs.5,000 to 
each employee to be adjusted in the final award. 
The tribunal passed an interim order directing the 
management to pay Rs.250 as ad hoc increase to 
every employee every month and a lump sum 
amount of Rs.2000 to each employee to be 
adjusted in the final award. The petitioner filed a 


writ petition against the interim award contend- ' 


ing (1) that the tribunal had no power to pass | the 
interim award (2) that even assuming that the 


tribunal had the power to pass interim. award, it , 


had not followed certain procedure laid down by 
certain decisions and (3) that after the 
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introduction of Sec.10-B by the Tamil Nadu Act 
XXXVI of 1982, no, interim order could be passed 
under Sec. 10(4) by ‘the tribunal. . 

Held:- In view of. the decision of the Supreme 
Court in Hotel Imperial y y. Hotel Workers" Union, 
A. I. R. 1959 S.C. 1342,1 thé tribunal exercising the 
power conferred. under Sec. 10(4) of the Act can 
grant the interim rélief with ` respećt to matters ` 
incidental to the points Of. disputes for 
adjudication,, l "| [Para 11] 
A reading of the reference in the present case 
shows that the scope of the reference is very wide. 
So the tribunal has come to the conclusion that an 
increase in wages is necessary and essential. The 
tribunal has not considered the issue but has passed 
an order prima facie without applying its mind. 
Though the reference is very wide, the tribunalhas 
to look into the pleadings carefully and the tribu- 
nal should have gone into it in detail since what is 
asked for is settlement ofthe year 1978 which had 
culminated i in an award by settlement in the year 
1985. So these are all matters, prima facie, the 
tribunal should have examined but it has not 
been done so. The rise of cost in index cannot be a 
sole criterion. There are many more things to be 
considered when an increase iri wages is asked for. 
The tribunal has passed a cryptic order without 
adhering to the principles laid down in Manage- , 
ment, B.S.E. Board v. Workmen, B.S.E. Board, 
(1971) 1 L.L.J. 389, and N.T.C. v. State of Rajast- 
han, (1989)1 L.L.N. 778, while passing an order 
under Sec.10(4) ofthe Act. A reading of the order 
of the tribunal clearly shows that it has not applied 
its mind and has not decided the question as to 
whether there is any prima facie case made out and 
the existence of the right in favour of the respon- 
deni Union. Hence, the order is liable to be set 
aside.’ . : [Para 12] 
The contention that the introduction of Sec.10-B 
of the Tamil Nadu Amendment has taken away 
the power of the tribunal which passed an order 
under Sec.10(4) of the Act is not convincing, It is 
well established principle. io interpret the provi- 


-sions of a statute as harmoniously : as possible so 


that there is no conflict of the provisions and 


likewise that no provision is. rendered otiose, It is 


also well-established that thé power of the Gov- 
ernment under Sec. 10(1) of the Act i is pürely an 
administrative function: While referring to a dis- 
pute under Sec. 10(4) of the Act, the legislature 
hasconferred on the Government: a power to issue 
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an ordér under Séc, 10-B of the: ‘Act by" Tainil Nadu 
Act XXXVI of 1982. The i insertion rof. Sec. 10-Bof 
the “Act has ‘not taken away, ilie power of the 


‘tribunal ‘under Sec.10(4) of thé; “Act, to pass ; an. 


interim; ‘order: The power u under" Sec. 10-Bi is given 
to. thie Gévernment to give san i intefim felief to the 
eniployer. Sub-secs.(2) and (3) of Séc.10-B stated 
that, such å an order Shall cease, to operate ón the 
expiiy o ofa period Of Six "months from the date of 
the order or: on thé dateof theaward lofthe Labour 
Court or the tribunal : as the cáse may ibe, which- 
"ever is earlier and that the’ money which has ‘been 
paid canbe adjustéd. ‘Sọ, ifthe Government, while 
reférring the’ dispute | has passed’ an ordér under 
“Se¢,10-B of the Act giving an interim relief to the 
workmen, then the power under ‘sub-sec.(4) ‘of 
‘Sec.10 cannot ‘be. ‘exercised by: ‘thé tribunal. For 
instance, when the adjudication i is pending before 
the tribunal, no interim relief can be asked for, if 
_ an'order has already been passed under Sec.10-B 
of the Act granting some interim relief to the 
‘workmen under Sec. 10-B of the Act; At the same 
` time, if nó interim relief has been given ‘while 
making a réferénce, the sole authority to decide 
the dispute and as a matter incidental theréto, the 
tribunal nas got.the power b before whom the pro- 
ceeding i is pending. So the power of. the Góvern- 
ment to pass an order under Sec.10- B of the Act 
has to be ‘exercised immediately. after a reference 
is made under Séc.10(1) of the. Act. If-it is not 
made, itcannotbe contended that thé tribunal has 
lost its power to ‘grant, ań interim relief. Apart 
from that á quasi-judicial power under Sec. 10(4) 
„of the Act cannot be taken away by conferring an 
administrative. . power on the” Government. by 
amendment. Itis alsó settled law that the. repeal by. 
implication i is not favourable and such interpreta- 
"tionis not to be ‘adopted’ unlessi it is inévitable. The 
' presümptiori js always against the principle’ of 
Repeal. Any reasonable: constructioh which offers 
an escape | from implied repeal must beconsidered 
in consonance with the true: intention of the legis- 
laturé. So, two provisions can co-exist side by side 
even though c one may tó' some extent overlap the 
other. [Paras i I 3 and 14] 
Cases referred to: 


- Valluvar Hanüloom Textiles Y. : Government of India, ; 


'a 981)T LLJ. 458; Management, B:S.E. Board v. 


Workman, BSE. ‘Board, (1971) r LLJ. 389; - 


National Textile Corporation v. State gatum 


1989)1 LLN: 778; "Hotel Imperial v. Hotel Work- 
“ers ; Union, 2 AI R-1959°S.C. 1 342; Güjarat Steel 
Tubes Lid. v. GST. Mazdoor Sabha, (1980)1 L.L.J. 
137; Teleo 'Coitvoy Drivers Mazdoor Sangh v. State 
‘of Bihar, “AL R: 1989* ‘S.C. 1565; The Workmen _ 


‘represented by ‘Secretary -y.' The Management of 


Reptakos Brett. and Company) Lid; (19 991 5. C Gs 


243. ` 


Petitions under "Att.226 ‘of thé 'Coristitution of 


‘India, praying that in the circumstances stated 
‘therein, and i in the respective affidavit filed there- 
withthe High Court will be pleased te to issue a writ 
“of certiorari calling for the records ‘of. the Ist 


pope in M.A.No.62 of 1991 in LD.N0.16 of 
and quash the order dated 7411991. ` 


M. R.Narayanasanii, Senior ‘ Counsel ‘for M/S 


T.S.Gopalan, P.Ibrahim Kalifullah and s. Ravindran, 
for Petitioners. -'' 

V.Prakash, for Respondent No. 2: 

The Court made the followirig 

‘ORDER:- The petitioner challenges an ‘interim 
order. passed by the first respondent t tribunal in 


"M.A.No.62 of 1991 in LD.No.16 of 1991; dated 
NP 11.1991. By this order an ad hoc relief was given 

by the first respondent tribunal to the members of 
' the second respondent association. 


+ 


2: Asettlement was arrived at between the second 


- respondent’ association and the petitioner. man- 


agement, under Sec.12(3) of the Industrial Dis- 
putes Act, 1947 and was formulated with regard to 
deárness allowance. According to Clause 21(1) of 


: thé Settlement, the settlement came into forceon 
E i .6:1985 and was in force till 31.5.1989 and shall 


continue to remiain in force’ thereafter until the 
same is terminated by giving two months notice in 
writing by Other parties. . A notice under Sec.19(2) 
& (6) of the Industrial Disputes Act,’ 71947 was 


` given, by the Second respondent Union on 31.3.1989 . 
i for términation of the settlement dated 17.5.1985 


raising | "Charter of Demands. Asubsequent Char-- 


"ter of Demarids was raised ori 31.5.1989. Demand 
No: 1(B) was with regard to dearnéss allowance 
"ahd the demand of the second respondent Union 


was, that the dearness. allowance should be paid 


` every ‘month based -on ‘the previous month's 
: index. The question v which: was referred to the first 
l respondent tribunal runs as follows: ` 


e Whether the demand ‘of the Workmen for 


ae Tevision of Wages and Dearness Allowance i is 


- justified i if so to fix the revised rates...” `` 


` 3. Before the first respondent tribunal, the second 
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+ respondent Union filed a claim petition praying to 


E 


restore the D.A. of what each employee would 
have drawn if the 1985 settlement had not been 
concluded in the year 1978 and'to restore such. 


revision from 1.6.1989 on which date the. 1985 F 


settlement was terminated. An application. ‘was 

taken in LD.No.16 of 1991 praying to pass an 

interim award to direct the management to pay a 

monthly increase of Rs.500 to each employee 

from the month of May, 1991 and also to pay a 

lump sum amount of Rs.5,000 to each employee, 

and such payments may be adjusted in the final 

award. Thesaid application has been numbered as 

LA.No.6620f1991. -> f 

4. A counter affidavit was filed by the petitioner 

management stating that the demands will have to 

be adjudicated. by applying region-cum-industry 

principle and the financial status of the petitioner 

company will have to be assessed before consider- 

ing the demand with regard to -wages and the 

dearness allowance and that the secand respon- 
dent Union has to make out a case for revision of 
wages and other service conditions. It is also pointed 
out in the counter affidavit that the respondent 
Union has not disclosed any prima facie reason to 
justify its demands and that whatever may be the 
merits of the case, it is not possible for the peti- 
tioner management tó consider an increase of 


. Rs.500 per month and that the demand for lump 


sum payment of Rs.5,000 is wholly unjustified. 
5. When the main dispute was pending, by the 
impugned order the tribunal, the first respondent 
herein allowed an application taken out by the 
second respondent association ordering the peti- 
tionér management to pay Rs.250 as ad hoc. 
increase every month to each employee commen- 
cing from May, 1991 in addition to the existing 
monthly emoluments and also a lump sum of 
Rs.2,000 to each employee as interim relief. Against 
this order, the writ petitions have been preferred. 
6. Notice of motion has been ordered by me on 
8.1.1992. Mr.V.Prakash, learned counsel appears 
for the second respondent, has taken notice and 
filed a counter affidavit. i 

7. Mr.M.R.Narayanasamy, learned Senior Coun- 
sel appearing for the petitioner management, refers 
to Chapter IV ofthe Industrial Disputes Act, 1947 
wherein the powers and duties of the Conciliation 
Officer are set out. The learned Senior Counsel 
also refers to Sec.15 of the Industrial Disputes 
Act, 1947 and also refers to Sec.16(4) of the 
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Industrial Disputés Act, 1947 wherein the word 
“award” has been defined. After referring to the 
above mentioned provisions of the Industrial 
Disputes Act, 1947, the learned Senior Counsel 
contends that the power of the Labour tribunal, 

the first respondent herein, is not like the power of 


‘the Civil Court under 0.39, Rules 1 and 2, C.P.C. 


and that there is no power in the Industrial Dis- 
putes Act, 1947 (hereinafter referred to as the 
‘Act’) to grant sucha relief which has been granted 


.by the tribunal. According to the learned Senior 


Counsel, assuming that the tribunal has got the 
power to grant interim relief,the tribunal has not 
followed certain parameters laid down by certain 
decisions to grant such an interim relief. Accord- 
ing-to the learned Senior Counsel the interim 
relief must have a correlation with the main relief 
sought for which is pending before the tribunal, 
the first respondent herein. The learned Senior 
Counsel also refers to the main disputes of these 
cases and contends that on the facts of the case on 
hand and taking note of the fact of the disputes 
raised, it is not possible to. grant such an interim 
relief. According to the learned Senior Counsel, 

the settlement entered into in the year 1985 con- 


tinues under Sec.19 ofthe Act and also he refers to. 


the decision of this Court in Valluvar Handloom 
Textiles v. Government of India, (1981)1 L.L.J. 458: 
With regard to the grant of the interim reliefs, the 
learned Senior Counsel relies on the decision of 
the Patna High Court in Management, B.S.E. Board 
v. Workman, B.S.E. Board, (1971) 1 L.L.J. 389 and 
the decision of a Division Bench of the Rajasthan 
High Court in National Textile Corporation v. State 
of Rajasthan, (1989)1 L.L.N. 778, apart from 
referring to the decision of the Supreme Court in 
Hotel Imperial vy. Hotel Workers’ Union, A.I.R. 1959 
S.C. 1342, with regard to the powers of the tribunal 
under sub-sec.(4) of Sec.10 of the Act. According 
to the learned Senior Counsel, the parameters set 
out in the abovementioned decisions have^not , 
been followed by the tribunal in the cases omhand 
and that the tribunal has prima facie exercised the 
power on the facts of the cases which is not correct. 


The learned Senior Counsel contends that the 


second respondent Union has not made out a case 
for ad hoc payment and on the facts and circum- 
stances of the case and taking into consideration 
the question raised in the adjudication, the instant 
cases are not fit cases for granting interim relief, 
assuming for a moment that the tribunal has got 
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the power to grant the same. The learned Senior 
Counsel further points out that in Tamil Nadu 
Sec.10-B of the Act has been inserted by Tamil 
Nadu Act 36 of 1982 and that after the introduc- 
tion of this section, no interim order can be passed 
under sub-sec.(4) of Sec.10 of the Act, by the 
tribunal. It is also pointed out by the learned 
Senior Counsel that the order passed by the tribu- 
nal is not an interim award and that in so far as it 
is not an interim award, the tribunal has no juris- 
diction to pass such an order. 

8. Mr.Prakash, the learned counsel appearing for 
the second respondent Union contends that the 
tribunal, the first respondent herein, has got power 
to pass such an interim order under sub-sec.(4) of 
Sec.10 of the Act and that it is settled law in view 
of the decision of the Supreme Court in Hotel 
Imperial v. Hotel Workers’ Union, A.I.R. 1959 S.C. 
1342. According to the learned counsel, it should 
be “incidental thereto”, that is all. The learned 
counsel points out that ever since 1985 the dear- 
, ness allowance stands at the same rate and that 
though a dispute has been referred to and an 
award has been passed in their favour it was not 
giveneffect toand asettlement was entered into in 
the year 1985. According to the learned counsel 
para 7 of the order of the tribunal clearly shows 
that the tribunal has applied its mind and found 
that prima facie, there are reasons to grant the 
interim relief. According to the learned counsel, 
no evidence was let in by both parties and the 
matter was argued on affidavits and materials and 
as such the discretion exercised by the tribunal is 
enough to show that it has applied its mind and 
that having come to the conclusion for granting 
the interim reliet, it had granted the relief. That 
apart, the learned counsel points out that the cost 
of living index had been annexed thereto for the 
year 1985 andthisCourtmaytake judicial note 
of this fact and that in so far the interim order of 
the tribunal, which is impugned before me, is not 
peiverse, this Court need not interfere with the 
same under Art.226 of the Constitution of India. 
With regard to the contention that the settlement 
of the year 1985 continues till today, Mr.Prakash, 


the learned counsel contends that an industrial’ 


dispute cannot be raised when there is a solidarity 
settlement, that when such a settlement is termi- 
nated under Sec.{9 and as such Charter of 
Demands has been made in this Case. He also 
points out that a reference has to be read broadly 
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and if the reference is read in that way, there is no. 
scope for the petitioner management to contend. 
that the interim orders are wrong. According to 
the learned counsel, the Clerks of the manage- 
ment have D.A. ceiling when thé managerial staff 
and peons do not face such a situation. With 
regard to Sec.10-B of the Act, the learned counsel 
points out that the power of the Government is 
only an enabling power and the Legislature has 
vested the power on the Government. But the 
insertion of Sec.10-B ofthe Act does not take away 
the power of the tribunal under Sec.10(4) of the 
Act, which is a quasi-judicial power. According to 
the learned counsel, the field occupied by sub- 
sec.(4) of Sec.10 is entirely different from the 
power conferred under Sec.10-B of the Act on the 
Government. According to the learned counsel 
appearing for the second respondent Union, the 
power under Sec.10 of theact has to be taken as an 
administrative power and also any order passed 
under Sec.10-B of the Act is an administrative 
order and it cannot take away the power under 
Sec.10(4) of the Act. Referring to the decision in 
Gujarat Steel Tubes Ltd. v. G.S.T. Mazdoor Sabha, 
(1980)1 L.L.J. 137, the learned counsel for the 
second respondent Union contends that this Court 
has no power under Art.226 of the Constitution of 
India to grant certain marginal relief taking into 
consideration the peculiar facts and circumstances 
of the cases on hand. 


'9. Replying to the abovesaid arguments 


Mr.M.R.Narayanasamy, the learned Senior Coun- 
sel points out that the award of the year 1983 is not 
validas per Sec.19 of the Act because the life of the 
award is only for one year. He also points out that 
the basis of settlement in the year 1985 was that of 
the award of the year 1983.and points out that a 
writ petition W.P.No.8986 of 1983 is filed by the 
second respondent against the award of the year 
1976 and that in the said matter quietus was given 
in the year 1988 by the settlement arrived at in the 
year 1985, The learned Senior Counsel further 
contends that what was raised in the year 1973 has 
been raised once again when the matter has been 
given quietus. So according to the learned Senior 
Counsel unless it is decided by the tribunal, as 
interim relief could be given and on the merits of 
the case also, the tribunal has not come to the 
correct conclusion. He points out that the Legis- 


lature has vested the power with the Government -7 


to pass any interim relief under Sec.10-B of the - 
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Industrial Disputes Act. He further contends that 
when it is so, the earlier decisions cited on this 
point as to whether the tribunal has ‘incidental 
' power’ to pass orders under Sub-sec.(4) of Sec.10 
of the Act cannot hold good now especially in 
Tamil Nadu after the amendment which came into 
force in the year 1982. He further argues that the 
power under Sec.10(4) of the Act as an incidental 
power has been decided only by courts to grant the 
interim relief and that when the Legislature has 
stepped in and enacted Sec.10-B of the Act, the 
earlier decisions based upon sub-sec.(4) of Sec.10 
ofthe Act has got to be ignored. According to the 
learned counsel, if the tribunal and the Govern- 
ment are vested with the same power to pass 
interim ordersand ifa construction is given to that 
effect such an interpretation will lead to absurdity. 
The learned Senior Counsel points out that for 
instance, under Sec.10-B ofthe Act, ifthe Govern- 
ment has passed an order, will it be open to the 
tribunal to pass an order under Sec.10(4) of the 
Act? He further points out that if such a construc- 
tion is put forth, it- will confer power on two 
authorities concurrently one on the tribunal and 
the other on the Government. According to the 
learned Senior Counsel such an interpretation is 
not to be adopted but the section has to be con- 
strued harmoniously and not to interpret.the sec- 
tion which will lead to absurdity. DES 
10. I have considered the arguments of 


Mr.M.R.Narayanasamy, the learned Senior Coun- , 


sel appearing for the petitioner management and 
of Mr.V.Prakash, the learned counsel appearing 
for the second respondent Union. The short point 
that arises for consideration is whether the 
interim order passed. by the tribunal, the first 
respondent herein is correct under Sec.10(4) of 
the Act. It is also to be decided whether the tribu- 
nal has got the power to pass such.an order and 
whether in view of the introduction ofSec.10-B of 
the Act in the year 1982, such a power has been 
taken away. Assuming if such a power vests with 
the tribunal, itis also to be noted as to whether the 
tribunal has followed certain parameters set out 
by certain courts. 
11. To decide the issue whether the tribunal, the 
first respondent herein, has got the power to pass 
an interim order, it would be relevant to.extract 
Sec.10(4) of the Act which reads as. follows: 
«Where in an order referring an industrial 
dispute to a Labour Court, Tribunal or 
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National Tribunal under this section or in a 
subsequent order, the appropriate Govern- 
ment has specified the points of dispute for 
adjudication, the Labour Court, or the Tribu- 
nal or the National Tribunal, as the case may 
be shall confine its adjudication to those points 
and matters incidental thereto...” 

In Hotel Imperial v. Hotel Workers’ Union, A.LR. 

1959 S.C. 1342, the Supreme Court has held as 


follows (at P.1348): t 


** „After a dispute is referred to the tribunal 
under Sec.10 of the Act, it is enjoined on it by 
Sec.15 to hold its proceeding expeditiously and 
on the conclusion thereof submit its award to 
the appropriate Government. An “award” is 
defined in Sec.2(b) of the Act as meaning “an 
interim or final determination by a Industrial 
Tribunal of any industrial dispute or of any 
question relating thereto." Where an.order : 
referring an industrial dispute has been made 
specifying the points of dispute for adjudica- 
tion, the tribunal has to confine its adjudica-. 
tion to those points and matters incidental 
thereto; [Sec. 10(4)]. It is urged on behalfof the 
appellants that the tribunal in these cases had 
to confine itself to adjudicating on the points 
: referred and that as the question of interim 
-, relief was not referred to it, it could not adju- 
dicate upon that. We are of opinion that there 
is no force in this argument, in view of the 
words “incidental thereto” appearing in 
Sec.10(4). There can be no doubt that if,. for 
example, question of reinstatement and/or com- 
pensation is referred to a tribunal for adjudica- 
tion, the question of granting interim relief till 
the decision of the tribunal with respect to the 
same matter would bea matter incidental thereto 
under Sec.10(4) and need not be specifically 
referred in terms to the tribunal. Thus interim 
relief where it is admissible can be granted as a 
matter incidental to the main question 
referred to the tribunal without being itself 
referred in express terms. 
The next question is as to how the tribunal 
should proceed in the matter if it decides to ~ 
grantinterim relief. The definition of the word . 
“award” shows that it can be either an interim 
or final determination either of the whole of 
the dispute referred to the tribunal or any 
question relating thereto. Thus itis open to the 
tribunal to give an award about the entire 
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dispute at the end of the all proceedings. This 
will be final determination of the industrial 
dispute referred to it. It is also open to the 
tribunal to make an award about some of the 
matters referred to it whilst some others still 
remain to be decided. This will be an interim 
determination of any question relating thereto. 
In either case it will have to be published as 
required by Sec.17. Such awards are however 
not in the nature of interim relief for they 
decide the industrial dispute or some question 
relating thereto. Interim relief, on the other 
hand, is granted under the power conferred on 
the tribunal under Sec.10(4). with respect to 
matters incidental to the | points of dispute for 
adjudication...’ j 
In the above mentioned case, the Supreme Court 
has held that the tribunal exercising the power 
conferred under Sec.10(4) ofthe Act can grant the 
interim relief with respect to matters incidental to 
the points of dispute for adjudication. In view of 
that, I am of the view that it is not open to 
Mr.M.R.Narayanasamy, the learned Senior Coun- 
sel appearing for the petitioner management, to 
contend that the tribunal has no power to pass an 
interim order. : 
12. The next question to be decided is whether the 
tribunal has applied iis mind or not and consid- 
ered the question at the correct perspective when 
granting the interim order. In Management, B.S.E. 
Board v. Workman, B.S.E. Board, (1971) 1 L.L.J. 
369, a Division Bench ofthe Patna High Court has 
held that the tribunal has the power to grant 
interim relief in appropriate cases in the form of 
an interim award. While holding so, the Division 
Bench of the Patna High Court had held that the 
tribunal must determine thatthere is a good prima 
facie case in favour of the workman for final adju- 
dication and thaton the facts of the particular case 
interim relief by way of interim award is necessary. 
A Division Bench of the Rajasthan High Court in 
National Textile Corporation v. State of Rajasthan, 
(1 989)1 L.L.N. 778, has held that the tribunal has 
got the sole judicial discretion to decide the dis- 
pute specified in the order of reference and the 
matters incidental thereto. In that case, the Divi- 
sion Bench has held that the tribunal is competent 
to grant interim relief under Sec.10(4) of the Act 
with respect to matters incidental to the points of 
dispute for adjudication, and the tribunal is com- 
petent to grant an ad hoc increase in wages in ‘the 


matier of industrial dispute with regard to 
demand for increase in wages, for the adjudication 
ofwhich reference has been made to it by the State 
Government. It has also been held that the grant- 
ing of interim relief is purely within the discretion 
of the tribunal and while granting such reliefs the 


tribunal should take note of the following points: 


*(1) that there is a prima facie case, meaning 
- thereby that there is a serious question to be 
tried and an existence of a right; 
(2) that the tribunal’s interfererice is necessary 
to protect the party from that species of injury 
which is regarded by the Courts as irreparable; 
and 
(3) the balance of convenience, i.e., the tribu- 
nal should weigh the amount of substantial 
mischief that is likely to be caused to the party 
claiming interim relief if the same is refused 
and compare it with that which is likely to be 
caused to the other side if the interim relief is 
granted..." 
So if the principles laid down in the.abovemen- 
tioned cases are considered, I am of the view that 
on the facts of the case on hand, prima facie the 


. tribunal has not applied its mind at all to come to 


the correct conclusion. The question: referred to 
for adjudication is as follows: 

« "Whether the demand of the workmen for 

revision of Wages and Dearness Allowance is 

justified if so to fix the revised rates...” : 
Areadingoftheabovementioned referenceshows 
that the scope of the reference is very wide. So the 
tribunal has come to the conclusion that an 
increase in wages is necessary and essential. I do 
not think the tribunal has considered the issue, 
but has passed an order prima facie, in my view, 
without applying its mind. Though the reference, . 
extracted hereinabove, is very wide, the tribunal 
has to look into the pleadings carefully and the 
tribunalshould have gone into in detail since what 
is asked for is settlement of the year 1978 which . 
had culminated in an award by settlement in the 
year 1985. So these are all matters, prima facie, the 
tribunal should have examined and that it has not 
been done so. The rise of cost of index cannot be 
asolecriterion. There are many more things to be 
considered when an increase in wages is asked for. 
In my view, the tribunal has passed a cryptic order 
without adhering to the principles laid down in the 
above mentioned decisions, while passing an, 
order under Sec.10(4) of the Act. A reading of the 
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applied its mind and has not decided the question 
as to whether there is any prima facie case made 
out and the existence of the right in favour of the 
respondent Union. So I am of the view that the 
contention of Mr. M.R.Narayanasamy, the learned 
Senior Counsel has to be upheld on the facts and 
` circumstances of the case that the order is liable to 
be set aside applying the principles laid down in 
the abovementioned cases.. 
13. The contention of the learned Senior Counsel 
appearing for the petitioner management that the 
introduction of Sec.10-B of the Tamil Nadu 
Amendment has taken away the power of the 
tribunal which passed an order under Sec.10(4) of 
the Act, is not convincing. It is well established 
principle to interpret the provisions ofa statute as 
harmoniously as possible so that there is no con- 
flict of the provisions and likewise that no provi- 
sion is rendered otiose. It is also well-established 
that the power of the Government under Sec.10(1) 
of the Act is purely an administrative function. It 
has been held so in Telco Convoy Drivers Mazdoor 
Sangh v. State of Bihar, A.LR. 1989 S.C. 1565. it has 


been further observed in that case as follows: (at ` 


p.1565) 
“While exercising power under Sec.10(1) the 
function of the appropriate Government is an 
administrative function and not a judicial or 
quasi judicial function, and that in performing 
this administrative function the Government 
cannot delve into the merits of the dispute and 
take upon itself the determination of the lis, 
which would certainly be in excess of the power 
conferred on it by Sec.10. It is true that in 
considering the question of making a refer- 
ence under Sec.10(1), the Government, is 
entitled to form anopinion as to whether an 
industrial dispute "exists or is apprehended. 
But the formation of opinion as to whether an 
industrial dispute “exists or is apprehended” is 
not the same thing as to adjudicate the dispute 
itself on its merits. Where, as in the instant 
case, the dispute was whether the persons rais- 
ing the dispute are workmen or not, the same 
cannot be decided by the Government in exer- 
cise of its administrative function under Sec10(1) 
ofthe Act. The order of the Government refus- 
ing to. refer the dispute on ground that the 
persons raising the dispute are not workmen is 
liable to be set aside. As the Government had 
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persistently declined to make a reference under 
Sec.10(1) the Supreme Court directed the : 
Government to make a reference..." 
While referring to a dispute under Sec.10(4) ofthe 
Act, the legislature has conferred on the Govern- 
ment a power to issue an order under Sec.10-B of 
he Act by Tamil Nadu Act 36 of 1982. See 10-B of 
the Act reads as follows: 
“10-B. Power to issue order regarding terms 
and conditions of service pending settlement 
of disputes:- (1) where an industrial dispute 
has been referred by the State Government to 
a Labour Court or a Tribunal under sub-sec.(1) 
of Sec.10 and if, in the opinion of the State 
Government, it is necessary or expedient so to 
do for assuring the public safety or conven- 
ience or the maintenance of public order or 
supplies and services essential to the life of the 
community or for maintaining employment or 
industrial peacein the establishment concern- 
ing which such reference has been made, they 
may, by general or special order, make provi- _ 
sions: 
(a) for requiring employers or workmen or 
both to observe such terms and conditions of 
employmentas may bespecified in the order or 
as may be determined in accordance with the 
order, including payment of money by the 
employer to any person who is or has been a 
workman; 
(b) for requiring any public utility service not 
to close or remain closed and to work or con- 
tinue to work on such terms and conditions as 
may be specified in the order; and 
(c) for any incidental or supplementary matter 
which appears to them to be necessary or expe- 
dient for the purpose of the order: 
Provided that no order made under this sub- 
section shall require any employer to observe 
terms and conditions of employment less 
favourable to the workmen than those which 
were applicable to them at any time whin 
three months immediately preceding the date 
of the order..." 
On a perusal of this, 1 am of the view that the 
insertion ofSec.1ü-Bofthe Act has not taken away 
the power of the tribunal under Sec.10(4) of the 
Act, to pass an interim order. The power under 
Sec.10-B is given to the Government to give an 
interim relief to the workers including the pay- 
ment of money by the employer. Sub-secs.(2) and 
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(3) of Sec.10-B state that such an order shall cease 
to operate on.the expiry of a period of six months 
from the date of the order or on the date of the 
award of the Labour Court or the tribunal as the 
case may be, whichever is earlier and that the 
money which has been paid can be adjusted. So, in 
any view if the Government, while referring the 
dispute has passed an order under Sec. 10-B of the 
Act giving an interim relief to the workmen, then 
the power under sub-sec.(4) of Sec.10 cannot be 
exercised by the tribunal. For instance, when the 
adjudication is pending before the tribunal, no 
interim relief can be asked for, ifan order has 
already been passed under Sec.10-B of the Act 
granting some interim relief to the workmen under 
Sec.10-B of the Act. At the same time, if no 
interim relief has been given while making a refer- 
ence, the'sole authority to decide the dispute and 
asa matter incidental thereto, the tribunal has got 


the power before whom the award proceeding is . 


pending. So the power of the Government to pass 
an order under Sec.10-B of the Act has to be 
exercised immediately after a reference is made 
under Sec.10(1) ofthe Act. If itis not made, in my 
view, it cannot be contended that the tribunal has 
lost its power to grant an interim relief. 

14. Apart from that, a quasi judicial power under 
Sec.10(4) of the Act cannot be taken away by 
conferring an administrative power on the Gov- 
ernment by an amendment. It is also settled law 
that the repeal by implication is not favourable 
andsuchinterpretation is not to beadopted unless 
itis inevitable. The presumption is always against 
the principle of repeal. Any reasonable construc- 
tions which offers an escape from implied repeal 
must be considered in consonance with the true 
intention of the Legislature. So, in my view, two 
provisions can co-exist side by side even though 
one may to some extent overlap the other. So if 
such a construction is given, in my view; it will be 
harmonious and it will be in accordance with well 
accepted principles of rule of constructions as 
Stated above. So Tam not able to accept the con- 
tention raised by Mr.M.R.Narayanasamy, the 
learned Senior Counsel appearing for the man- 
agement that after the introduction of Sec.10-B of 
the Act, the power of the tribunal to pass an 
interim order has been taken away completely. 
15. The contention raised by Mr.M.R.Narayana- 
samy, the learned Senior Counsel that the settle- 
ment made in the year 1985 is still in force in view 


389 


ofSec.19 ofthe Act has nosubstancesincea notice 
has been given by the respondent Union. 
16.Mr.Prakash, the learned counsel appearing for 
the second respondent Union relies upon the 
decision in The Workmen represented by Secretary 
v. The Management of Reptakos Brett and Com- 
pany Lid., (1991)4 S.C.C. 243, with regard to the 
concept of wages. I do not think it necessary for me 
to decide about the question at this stage and it is 
for the tribunal to go into the question while. 
granting an interim relief after following the prin- 
ciples laid down in the decisions cited supra. In 
view of my conclusions arrived at, the writ peti- 
tions are allowed, the impugned orders are set 
asid2 and the matter is remitted back to the tribu- 
nal and the tribunal is directed to'pass orders 
afresh expeditiously on or before 31.3.1992, since 
Iam told that the main reference is being heard on 
day to day basis. The writ petitions are ordered 
accordingly. However, there will be no order as to 
costs. 


BS. 


Petition allowed. 


IN THE HIGH COURT.OF JUDICATURE AT 
MADRAS. 


Present:- Venkataswami and Abdul Hadi, JJ. 


C.M.A.No.722 of 1984 20th December, 1991. 


oua India Assurance Co., y Tuticorin Appellant 


Meenal and others ... Respondents. 
Motor Vehicles Act (IV of 1939), Sec.95(1) - Motor 
accident- Compensation - Wrong or tort by owner of. 
vehicle not proved - Master-servant relationship 
between owners and driver not established - Owner 
and consequently the insurer held, not, liable. 
Held: lt is elementary that for maintaining any 
action for compensation, the wrong or tort. com- 
mitted by the owner of the vehicle must be specifi- 
cally pleaded. But the claim petition does not 
show any wrong on the part of the owner of the car. 
There is absolutely no allegation in the claim 
petition that the owner of the vehicle has commit- 
ted any tort. Not only there is no plea that the. 
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owner committed any wrong, there is also no 
proof to that effect. Further, there is also no plea 
that there was any master-servant relationship 
between the owner of the car and the said driver. 
In such a case, no vicarious liability also will arise 
or can be foisted on the owner. It is also well- 
settled law that when the owner/insured is not 
liable, the insurer cannot be held liable. Taking all 
these into account, the present claim by the claim- 
ants is absolutely misconceived and they cannot 
claim any compensation from the owner of the 
vehicle and consequently they cannot have any 
claim against the insurance company also. 


[Paras 5, 6 and 15] . 


Cases referred to: 

Carmarthenshre Country Council v. Lewis, (1955) 1 
AILE.R. 565; Rylands v. Fletcher, (1986) L.R. 3 
H.L. 330; Gujarat State Road Transport Corpora- 
tion v. Ramanbhai Prabhabhatbhai, (1987)3 S.C.C. 
234: A.LR. 1987 S.C. 1690; Govindarajulu v. Gov- 
indaraja, A.I.R. 1966 Mad. 332; Bishan Devi v. 
Sirbaksh Singh, A.LR. 1979 S.C. 496; New India 
Assurance Company Ltd. v. Raju Markose, 1989 
A.CJ. 643; G.S.R.T. Corporation v. Ramanbhai, 
A.LR. 1987 S.C. 1690; K.Nandakumar v. The 
Managing Director, Thanthai Periyar Transport 
Corporation Ltd., C.M.A. No. 694 of 1991, decided 
on 20.9.1991; United India Insurance Company 
Ltd. v. Kantabai, 1991 A. CJ. 22; Mallika v. Alagar- 
sami, (1981)2 M.L.J. 329: 1982 A.C.J. 272; Minu B. 
. Mehta v. Ramachandra Nayan, 1977 A.C.J. 118. 
K.S.Narasimhan, for Appellant. 
V.Sundaravaradhan, Senior Counsel, for V.Sundar 
Anandan, for Respondent Nos.1 to 4. 
V.Swaminathan, for Respondent No.5. 

The Judgment of the Court was delivered by 
Abdul Hadi, J.:- This appeal by the 2nd respon- 
dent-Insurance Company is against the order dated 
13.9.1984 in M.C.O.P.No.8 of 1984 on the file of 
Motor Accident Claims Tribunal, Pudhukottai 
awarding a compensation of Rs.2 lakhs to the 
respondents 1 to 4 who are claimants in the above 
said M.C.O.P. The said compensation was awarded 
onaccount of the death ofone Muthuraman when 
he himself drove the car MDT.3004 on 5.9.1982 
and met with an accident which resulted in his 
death. The 5th respondent herein is the owner of 
the said car and the claimants are Muthuraman’s 
wife, two minor children and his mother. 

2. The case of the claimants briefly is as follows: 
The said Muthuraman was driving the said car 
taking along with him in the said car his relatives 
and was proceeding in a normal speed. A cyclist, 
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' coming in the opposite direction suddenly swerved’ - 


to the right in front of the car. In order to avert 
dashing against him and killing him, the said 
Muthuraman suddenly swerved his vehicle to the 
left, thereby brought it down to the mud portion of - 
the road and, as the road was slippery the vehicle 
skidded and went uncontrollable and capsized. 
Due to this, the deceased sustained grievous inju- 
ries in the lower part of theabdomen and after the 
villagers removed him and other occupants from 
the car by bringing it to the normal position, he 
was admitted in Ponnamaravathi Hospital to which 
he was carried in a town bus. Immediately on 
admission he succumbed to the injuries. The acci- 
dent is only due to the slippery condition of the 
road and the deceased was not in any way respon- 
sible for the same. The first respondent is the 
owner of the car, the deceased was driver in the car 
as a third party, and the insurer as well as the 
owner are liable to answer the claim. - 

3. In the light of the discussion, necessary in the 
present case, there is no necessity for setting out 
the further pleadings. The first respondent in the 
M.C.O.P. (5th respondent herein) remained 
ex parte.. The second respondent-Insurance Com- 
pany (the appellant herein) filed a counter inter 
alia pleading that there is no actionable claim 
against the Insurance Company, that the accident- 
was caused due to the rash and negligent driving 
on the part of the deceased, that hence the claim- 
ants are not entitled to claim any compensation, 
that under Sec.95 of the Motor Vehicles Act 
(hereinafter referred to as the *Act") a policy is 
required to indemnify the owner only in respect of 
a liability incurred by him, traceable under Law of 
Torts, and in respect of the death or bodily injury, 
or damages to the property ofa third party, arising 
out of the use ofa vehicle ina public placeand that 
the deceased was not a paid driver. 

4. The tribunal below has accepted the case of the 
claimants and has held that the said Muthuraman 


. did not drive the car negligently and that there is 


no contra-evidence on the side of the Insurance 


, Company which has simply taken the questign of 


maintainability of the petition. Then, on the ques- 
tion whether the petitioners before it are entitled 
to the compensation, it has observed that the 
petitioners before it have not claimed the com- 
pensation on the ground that the said Muthuraman 
was a paid driver under the 5th respondent herein, 
that the claim was not made by the third party 
against the owner of the vehicle and the Insurance 
Company, that, since the car was entrusted to the 


1] 


deceased Muthuraman, he was in possession of 
the vehicle in the capacity of the owner of the 
vehicle and that hence the Insurancé Company is 
liable to pay the compensation to the claimants. 

5. Even before considering the submissions of the 
learned counsel for the appellant, we have to see 
whether the above said claim petition is maintain- 


able at all; even on the very plea of the claim ` 


petition itself. It is elementary that for maintain- 
ing any action foz such compensation, the wrong 
or tort committed by the 5th respondent must be 
specifically pleaded. But, we find from the claim 
petition, (the relevant portion of which has been 
already extracted) that it does notshow any wrong 
on the part of the owner of thecar, the Sth respon- 
dent herein. There is absolutely no allegation in 
the claim petition that the owner of thevehicle has 
committed any tort. Not only there is no plea that 
the owner committed any wrong, there is also no 
proof to that effect. In fact, P.W.2 the brother of 
the deceased, who was sitting in the front seat of 
. thesamecar when it met with an accident, and who 
is also the only eye-witness to the accident, admit- 
ted in cross-examination that it was not a rainy 
season, that he did not tell P.W.1 or his mother 
about any oil remaining spilt on the said road at 
thesaid time when the accident took place, that he 
saw the cyclist at an 80 feet distance, and that the 
-driver did not apply the brake as soon as hesaw the 
cyclist, that there was a distance of 15 feet between 
the place where the driver reduced thespeed of the 
car and the place where the car hit the tree. Taking 
the abovesaid evidence of P.W.2 into account, it 
cannot be concluded that the accident was an 
inevitable one. On the other hand, it can be con- 
cluded that the said deceased himself was negli- 
gent in driving the car. i 
6. Further, there is also no plea that there was any 
master-servant relationship between the owner of 
the car and the said Muthuraman. In such a case, 
no,vicarious liability also will arise or can be 
foisted on the owner the5th respondent herein. It 
is also well-settled law that when the owner/ 
insured is not liable, the insurer cannot be held 
liable. This position is also accepted by the learned 
counsel for the claimants. 
7. However, the argument of the learned counsel 
for the claimant is as follows: 
The driver in having averted hitting against the 
cyclist and killing him has saved the owner of the 
car from the claim for compensation by the said 
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cyclist or his legal representatives. So, the owner 
must compensate the present claimants who are 
the legal representatives of the driver Muthuraman, 
who saved the owner from paying any compensa- ' 
tion.to the cyclist or his legal representatives. 

8.- This argument of the counsel cannot be 
accepted atall. First ofall, there is no plea or proof 
that in order to avoid the alleged liability of the 
owner, the deceased swerved to his left. Further 
the deceased was not driving the car on any errand 
ofthe owner. Further what has been pleaded itself 
would also show negligence on the part of the 
driver himself. If only he had driven the car slowly 


. and cautiously, he could have easily avoided hit- 


ting against the above said cyclist. Ifaccording to 
P.W.2, the car after reducing the speed was going 
in 15 kmph speed, easily the driver could have 
avoided hitting against the cyclist and at the same 
time would not have dashed against the tree. The 
learned counsel could not also establish that such 
a cleim would be a tortious claim. The learned 
counsel no doubt relied on Carmarthenshre Coun- 
try Council v. Lewis, (1955)1 AILE.R. 565. But, we 
don't think that it was any application to the 
presentcasesincein thesaid case, the owner of the . 
lorry-was not held liable for the death of his driver 
who drove the lorry and said to have averted 
hitting against the child coming on the road. 
9. After making the abovesaid argument, the learned 
counsel wentonto makeanother argument taking 
entirely a different stand, there again, not based 
on pleading or proof. It is as follows: 
This was a case of strict or absolute liability as was 
in the case of Rylands v. Fletcher, (1986) L.R. 3 
H.L. 330. For this, he contended that the motor : 
vehicle itself was a dangerous chattel coming within 
the principle of the said liability: He also cited in 
this connection Gujarat State Road Transport 
Corporation v. Ramanbhai Prabhabhatbhai, (1987)3 
S.C.C. 234: A.LR. 1987 S.C. 1690. But there, the 
Supreme Court only observed thus: 
“In view of the fast and constantly increasing 
volume of traffic, the motor vehicles upon the 
roads, may be regarded to some extent as com- 
ing within the principle of liability defined in 
Rylands v. Fletcher, (1886) L.R. 3 H.L. 330." 
[emphasis supplied]. 
10. But, from this it cannot be concluded that the 
motor vehicles are always dangerous chattels coming ^ 
within the principle of the -abovesaid liability. 
Further, here also, there is neither plea nor proof 
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that the abovesaid car was such a dangerous chat- 
tel which would give rise to the abovesaid strict 
liability under Law of Torts. That apart in Gov- 
indarajulu v. Govindaraja, A.LR. 1966 Mad. 332 
(D.B.), it was held that the motor vehicles are not 
such dangerous things. The following observa- 
tions therein are significant, “...there is ample 
authority for the view that the lorry is not in itself 
a nuisance or a hazardous chattel so as to attach 
the doctrine of absolute liability..... At page 665 
the learned Law Lord (in (1909)2 K.B. 652), has 
explained as to why the rule in Rylands v. Fletcher, 
(1886) L.R. 3 H.L. 330, would not apply to the 
ownership of a motor vehicle." 
11. Further in Bishan Deviv. Sirbaksh Singh, A.I.R. 
1979 S.G. 496, the Supreme Court has held as 
follows: 
* A liability can becast on another only if he is 
in any way responsible for the accident which 
occasioned the injury. In other words there is 
noscope forany absolute liability on the owner 
of the vehicle to compensate the injured. The 
provisions of the Motor Vehicles Act do not 
contain any statutory provision to that effect. 
The act does not provide a new right or a new 
, remedy to a person who is injured by an accis 
dent. The provisions of the Act do not in any 
way interfere with the substantive common 
law on the subject." 
This principle is also followed by Kerala High 
Court in New India Assurance Company Ltd. v. 
Raju Markose, 1989 A. C.J. 643. Therealsoitisheld 
that proof of negligence is necessary before owner 
or the insured can be held liable for payment of 
compensation in a Motor Accident Claim's case. 
There, the accident occurred, before Sec.92-A of 
the Act which provided for no fault liability, came 
into force. It isalso explained there that Sec.92-A 
- dispenseswith proofofnegligence in the matter of 
award of compensation to the extent indicated 
therein, that the said, section indicates that the 
substantive law is changed only to the extent indi- 
cated and that, but for the said modification, the 
substantive law continues to be in force and no 
claim for compensation is sustainable without 
proofofnegligence except to theextent such proof 
is dispensed with by Sec.92-A. ‘It is also so 
observed in the Supreme Court decision reported 
in.G.S.RT. Corporation, Ahmedabad v. Ramanbhai, 
ALR. 1987 S.C. 1690, while dealing with Sec.92-A 
of the Act in the newly introduced Chap. VII-A of 
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the said Act-providing for “no fault liability". The 
Supreme Court in the said decision observed as 
follows: 
“That part of the Act is clearly a departure from 
the usual common law principle that a claim- 
antshould establish negligence on the part of 
theowneror driverofthe motorvehicle before 
claiming any compensation for the death or 
permanent disablement caused on account of 
a motor vehicle accident. To that extent the 
substantive law of the country stands modi- 
. fied." [emphasis supplied] 
This passage of the Supreme Courtisalso referred 
to in our judgment in K.Nandakumar v. The 
Managing Director, Thanthai Periyar Transport 
Corporation Ltd., Villupuram, C.M.A.No.694 of 
1991, dated 20.9.1991 and we have expressed fur- 
ther as follows: 
“It must be noted here that only to the above 
extent, the substantive law has been modified 
in this regard, and not to the extent that, even 
' „where the deceased or the injured, as the case 
may be, is negligent and not the other party, the 
former can claim compensation. Where the 
former is negligent, there is no scope at all for 
' himself claiming any compensation from any 
other party for his owner fault. That is the 
substantive law. That part of the substantive 
law has notat all been modified by Sec.92-A of 
the Act." 
12. Further in United India Insurance Company 
Lid. v. Kantabai, 1991 A.C.J. 22, it was held that 
evenon general principles it was difficult to enter- 
tain the contention that the liability in respect of 
the tort-feasor himself would be covered by the 
insurance company. 
13. Further in Mallika v. Alagarsami, (1981)2 MLJ. 
329: 1982 A.C.J. 272, also it has been held that the 
question of vicarious liability will not arise when 
the claim is made by the tort-feasor himself or any 
person claiming under the tort-feasor. There, the 
deceased,his wife and children accompanisti the 
son of the owner in the car. Due to long driving, 
the driver of the car felt tired and the deceased 
relieved him and drove the car.. The car dashed 
against the tree and the deceased sustained fatal 
injuries. In that context, this court observed as 
follows: ‘ 
“Sec.95(1), Motor Vehicles Act, in so far as it 
uses the expression “in respect of the death of 
or bodily injury to any person or damage to any 
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property of a third party" should be taken to 
cover any liability which may be incurred by the 
owner of thé vehicle in respect of death or 
bodily injury to any person or damage to any 
property of a third party. The presence of two 
expressions “any person" and “third party" in 
the'same provision would indicate that the 
expression "any person" has been used in a 
wide sense and not only in the sense of a “third 
party". Even if, Sec.95(1) can be construed as 
including the liability of the owner of the car 
for the death or bodily injury to any person, 
this provision cannot be invoked by the claim- 
ants in this case unless the claimants are able to 
establish that the owner has incurred a liability 
in respect of the death or bodily injury to the 
deceased which liability has to be insured as 
per the provisions of Sec.95(1). It cannot be 
said that the mere ownership of the car creates 
liability on the part of the owner of the vehicle 
to pay compensation for the death or injury to 
any person. The liability can arise only when 
the owner of the vehicle was in any way respon- 
sible for causing the accident which has 
resulted in that liability. In this case, the acci- 
dent was caused by the rashness and negligence 
of the deceased and in such cases there is no 
legal liability arising either under the law of 
Torts or any other basis under-the common 
law. Only when there is a legal liability, that 
liability has to be insured under Sec.95(1). In 
this view of the matter, we are unable to agree 
with the learned counsel for the appellants 
that an absolute liability has been cast on the 
owner of the vehicle to pay compensation under 
Sec.95(1) and that absolute liability does not 
depend on the fact as to who caused the acci- 
dent and whether the owner of the vehicle is 
negligent or not.” 

n Further in Minu B. Mehta v. Ramachandra 

ayqn, 1977 A.C.J. 118, the Supreme Court also 
iet that the concept of vicarious liability without 
any negligence was opposed to the basic principles 
of law. 

15. Taking all these into account, we are quite 

convinced that the present claim by the claimants 

is absolutely misconceived and they cannot claim 
any compensation from the owner of the vehicle 
and consequently they cannot have any claim against 
the appellant, the Insurance Company. Hence, 
theorder ofthe Tribunalbelowisset asideand the 
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appeal is allowed. In the circumstances, no costs. 
In pursuance of this judgment, the appellant is 
allowed to withdraw the amount deposited by it. 


BS. 


Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Preseat:- Mishra and Janarthanam, JJ. 


O.S.A.No.111 of 1983 10th October, 1991. 
G.Vaidehi Appellant 
V. 

S.Gcvindarajan ...Respondent. 


Succession Act (XXXIX of 1925), Sec.63(C) - Evi- 
dence Act (I of 1872), Secs.67 to 69 - Will - Proof - 
Attesting witnesses dead - Evidence of witnesses that 
attesiation was in handwriting of attesting witness - 
Sufficiency. 

Itcannot be contended by any stretch of imagina- 
tion that in cases where attesting witnesses were 
dead, a Will could not be proved otherwise. The 
method in sucha situation will be oneas envisaged 
under Sec.69 of the Evidence Act. All that is 
required is to prove the attestation by bringing on 
record the evidence of a witness that the attesta- 
tion was in the handwriting of that person who was 
described as the attesting witness and that he had 
put his signature. [Paras 6 and 11] 
Cases referred to: 

Ponnuswamyv. Kalyanasundara, A.I. R 1930 Mad. 
770: 125 I.C. 231; Noorudin v. Mohamed Oomer, 
ALR. 1956 Bom. 641; Rajavenkataramayya v. 
Kamisetti Ghattayya, 53 M.L.J. 216: A.LR. 1927 


.Mad. 662. 


Appeal under Clause 15 of the Letters Patent 
against the order of Fakkir Mohammed, J., dated 
21.3.1983 and made in the exercise of the Ordinary 
Original Testamentary Jurisdiction of the High 
Court in T.O.S.No.9 of 1982 (O.P.No.282 of 1981). 
R.M-Krishna, Raju, for Appellant. 

The Judgment of the Court was delivered by 
Mishra, J.:- The appellant, herein was the cavea- 
tor/Gefendant in a proceeding under Secs.232 and 
276 of the Indian Succession Act for the grant of 
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- Letters of Administration regarding the estate of 
late K.Venkatachary as per his last will dated 
9.3.1974. The testator died on 11.7.1976. The 
defendant/appellant filed a caveat on 24.11.1982. 
The application filed for Letters of Administra- 
tion was converted as T.O.S.No.9 of 1982. The 
plaintiff (executor of the will) claimed that he was 
the grandson of the testator through his only 
deceased son. According to him, the testator exe- 
cuted his last will in a sound disposing state of 
mind, he (plaintiff) being the sole legatee under 
the will directing him to arrange for the marriage 
of his two sisters and to maintain his widow. The 
two attestors of the will however were dead. The 
plaintiff claimed that he had arranged for the 
marriages of his two sisters as directed in the will 
and that the two Ioans remained payable on the 
house property. f 
2. The caveator/defendant/appellant, however, 
objected to the prayer stating that the testator had 
left two daughters of whom she was one. The 
testator’s son had pre-deceased him (testator) 
leaving the plaintiffand his two sisters. Even when 
the testator was alive, the plaintiffs sister Am- 
bujam was married on 8.5.1974 and the second 
sister was married in 1980 after his demise. The 
defendant’s mother had also died. The main 
objection was that the testator never executed any 
will at all on 9.3.1974 or at any time before his 
death and that the will was unnatural and 
improper. The defendantalso alleged that no pro- 
vision had been made by the testator for the defen- 
dant as alleged in the will. Elucidating the case of 
the defendant, it was alsosaid that the testator had 
no testamentary capacity to write the will. He was 
affected by paralysis since 1973. The sickness had 
taken a serious turn in the year 1974 when he 
completely lost his senses. The signatures in the 
will were not those ofthe testator. He hada settled 
handwriting. The signatures thus might have been 
forged. 
3. In the course of the hearing, three issues were 
framed, namely: i 

1. Whether the will dated 9.3.1974 was exe- 

cuted by the testator while he was in a sound 

. and disposing state of mind? 

2. Whether the will is vitiated for the reasons 

Stated in the written statement? 

3. To what relief, if any, is the plaintiffentitled? 
4. Learned trial judge, who considered issue Nos.1 
and 2 together has held, 
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*Hence, itis found onthese issues that the will 
dated 9.3.1974 was executed by the testator 
while he was in a sound and disposing state of 
mind and that the will is not vitiated for the 
reasons stated in the written statement." 
Having so answered the first two issues he has 
concluded on the third issue that the plaintiff was 
entitled to the grant of Letters of Administration 
as prayed for, but was not eligible for costs against 
thedefendant in the circumstances of the case and 
accordingly decreed in favour of the plaintiff for 
the grant of Letters of Administration of the will. 
5. The main challenge before us has been that the 
plaintiff failed to prove the will, its contents and 
execution in accordance with law. Learned coun- 
sel has drawn our attention to the rule of special 
proof of a will in Sec.63(c) of the Indian Succes- 
sion Act, 1925, which reads as follows: 
“Sec.63, Every testator, not being a soldier em- 
ployed in an expedition or engaged in actual 
warfare or an airman so employed or engaged 
or a mariner at sea, shall execute his will ac- 
cording to the following rules; 
(c) The will shall be attested by two or more 
witnesses, each of whom has seen the testator 
sign or affix his mark to the will or has seen 
some other person sign the will, in the pres- 
enceand by the direction of the testator, or has 
received from the testator a personal ac- 
knowledgment of his signature or mark, or of 
thesignature of such other person; and each of 
thewitnesses shall sign the will the presence of 
the testator but it shali not be necessary that 
more than one witness be present at the same 
time, and: no particular form of attestation 
shall be necessary." 
6. Learned counsel for the appellant has con- 
tended that in the absence of proof of a valid 
attestation which could come only from the mouth 
of the attestor, on the set of evidence of theavit- 
nesses it should not be held that the document has 
been properly proved. This argument has been ` 
advanced before us even though it is known that 
the attesting witnesses were dead and were not 
available to depose. Learned counsel for the 
appellant made a detailed and strenuous argu- - 
ment on the language of Sec.63 quoted above and 
Sec.67 of the Evidence Act read with Sec.68 thereof, 
which together make it obligatory that if a docu- 
mentisalleged to havebeensigned orto have been 
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written wholly or in part by any person, the signa- 
ture or the handwriting of so much of the docu- 


ment as is alleged to be in that person's handwrit- ' 


ing must be proved to be in his handwriting or if 
that document is required by law to be attested, it 


shall not be used as evidence until one attesting: 


witness at least has been called for the purpose of 
proving its execution, if there be an attesting wit- 
ness alive and subject to the process of the court 
and being capable of giving evidence, Sec.69 of the 
Evidence Act takes care of proof where no attest- 
ing witness is found. It reads: 
“If nosuch attesting witness can be found, or if 
the document purports to have been executed 
in the United Kingdom, it must be proved that 
the attestation of one attesting witness at least 
is in his handwriting, and that the signature of 
the person executing the document is in the 
handwriting of that person.” 


All that is required thus in a case in which no 


attesting witness can be found is to prove the 
attestation by bringing on record the evidence oí a 
witness that the attestation was in the handwriting 
of that person, who was described as the attesting 
witness and that he had put his signature. 


_7.1n one of the earlier judgments of this Court in ` 


Ponnuswamy v, Kalyanasundara, A.I.R. 1930 Mad. 
770: 125 I.C. 231, this aspect of the case has been 
considered and it is said in a case ‘where the exe- 
cutant denied putting his signature or mark, as 
follows: 
“No doubt "signature" generally includes “mark- 
ing" in cases where the person concerned is 
unable to write his name; but how to prove 
execution by a marksman when he denies the 


same? Could it be done only bythe evidence of : 


that attesting witnesses or strangers who are 
able to say the they were present and saw the 
executant put his mark, or who speak to the 
admissions made by the executant about his 
having executed the same. The document in 
questionis not one which is required by law to 
‘be attested, though as a matter of fact three 
witnesses have attested the document as wit- 
nesses (two as witnesses, and the third as writer, 
and possibly also as a witness, as stated by the 
lower appellate court). Supposing the witnesses 
are all dead, or have proved hostile, or are not 
available, and the court is satisfied on inde- 
pendent evidence before it that the writing of 
the document is that of the writer and that the 
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signatures on the document are the signatures 
ofthe attesting witnesses, isitopento thecourt 
in these circumstances to presume that the 
- document was properly executed, though the 
executant denied execution and denies having 
- put his mark, when there is no direct evidence 
ofany person examined in the case who is able 
to swear that the executant put his markto the 
document." 
and after extensive examination of the law on the 
subject, observed: 
“Tf from the circumstances of the case, the 
courts are inclined to do so. Whether in any 
particular case the courts should do so or not 
would depend upon the nature of the circum- 
stances in.each case. While there is the possi- 
bility of the attestors colluding together and 
puttingtheir signatures to a forged document, 
especially where the executant is a marksman 
and thus committing fraud on courts, there is 
the other possibility of a genuine document 
executed by á marksman and properly attested 
being found to be impossible to be proved 
when the attestors are dead. To avoid such 
_extreme cases on both sides, courts have to be 
guided by all the circumstances of the particu- 
lar cases before them. All that I am now con- 
cerned to point out is, that there appears to be 
no rule of law which prevents the courts from 
holding the execution of a document to be 
proved when the signatures of the attesting 
witnesses had been proved to their satisfac- 
tion, having regard to all the circumstances of 
the case." 
8. Ponnuswamy v. Kalyanasundara, -A.I.R. 1930 
Mad. 770: 125 I.C. 231, was not one in which the 
document was required by law to be attested. Yet, 
it lends support to a rule of equity evolved by the 
courts that in such cases also where attestation is 
required by law, the courts are not powerless to. 
accept proof of attestation of a document as pro- 
vided under Sec.69 of the Evidence Act. 
9. A learned single judge of the Bombay High 
Court in Nooruddin v. Mohamed Oomer, A.LR. 
1956 Bom. 641, considered in such circumstances 
theeffect of this provision in the Evidence Actand -- 
said: 
“The panchanama is signed by the petitioner 
in Tamil as “S.M.Nooruddin” and it is attested 
by two witnesses, one Saiyed Shah Mahomed 
Inayathullah Quadri, Head Kazi of George 
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Town, Madras Presidency and another Tajam- 
mul Hussein Imam. Now, both these attesting 
witness were dead before the question of the 
genuineness or otherwise of: this document 
arose. The Kazi died on 1942 and Tajammul in 
1943, and M.Mahomed Omar Sayed in whose 
favour the so-called panchanama has been made 
and who was the father of the opponent died 
on 17.12.1942.” 
Undoubtedly the petitioner denied the signa- 
ture on this document and it was essential that 
the documentshould be proved. In the circum- 
stances of the case, the proof that was forth- 
coming of this document was the evidence of 
three witnesses, one was Kazi Vikhayatulla, 
who was the son of Kazi Inayathullah. He 
identified the signature of his father as well as 
thesignature of Tajammul and stated that the 
body ofthe writing is in the handwritingof one 
Munshi Abdul Gani whodied in 1937. Nothing 
was brought out in the cross-examination of 
: Kazi Vikhayatulla which would affect either 
his credibility or shake his evidence in any 
other manner. 
The second witness who was called was 
Mahomed Yusuf, was the nephew of Tajam- 
mul Hussain Iman and he identified the signa- 
ture of Tajammul and stated that Tajammul 
had died in 1943. He further stated that he was 
present when the panchanama was made and 
saw him sign. He further stated that he actually 
Saw the applicant sign and hewas present when 
the Kazi signed. In the cross-examination of 
this witness again nothing was elicited which 
would go to his discredit nor was any fact 
elicited which would affect his evidence in 
chief.” 


“In addition to these two witnesses, one Sheik- 


Dawood was called who is a maternal uncle of 
the opponent. He was living with the oppo- 
nent’s father and taking part in the business as 
amember of the family. He only deposed to the 
fact that the deceased father of the opponent, 


had shown him the document in 1937. Now, ` 


ignoring the evidence of Kazi Vikhayatulla 
and Mohamed Yusuf is by itself sufficient to 
establish that the document was executed by 
the petitioner, because there is no other con- 

ivable way in which proof of the document 
could have been given as Kazi Inayathullah 
and Tajammul are both dead and the father of 
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the opponent is also dead.” 
10. In yet another judgment of this Court in Ra- 
javenkataramayya v. Kamisetti Ghattayya, 53 M.L.J. 
216: A.I.R. 1927 Mad. 662. in which the writer of 
the document examined as a witness stated that 
theattesting witnesses did notsign in his presence 
but his evidence was found to be false and the 
handwriting of the attestors was proved, this Court 
held: 
“All the parties to the document are dead but 
one and it has been found that he gave false 
evidence. The handwriting of theattestors has 
been proved and this presumption, in the 
absence ofrebutting evidenceis that they actu- 
ally witnessed the execution of the dead." 
11. We havereferred 1o the abovecitations only to 
assure ourselves that it cannot be contended by 
any siretch of imagination that in cases where 


- attesting witnesses were dead, a will could not be 


proved otherwise. The method in such a situation 
will be one as envisaged under Sec.69 of the Evi- 
dence Act. l 
12. Reverting to the facts of this case and the 
evidence that has found favour with the learned 
trial judge, we notice that to prove the signatures 
ofthe deceased attestors, certain documentswere 
produced by P.W.1 (Exs.P-2 to P-4, P-21 and 
P-22), the books and letters of his father in which 
his father had put his signatures.and he himself 
deposed that the will contained the signature of 
his father as one of the attesting witnesses. The 
defendant/appellant did not dispute the evidence 
of this witness. Similafly, another witness, P:W.2, 
produced Exs.P-5 to P-8 in which his father had 
signec and identified his signature on the will. His 
evidence was also not disputed by the defendant/ 
appellant. Learned trial judge upon this said, 
"P.W.1 has deposed that Ex.P-1 found in 
Ex P-10will is thesignature in the handwriting 
- of his father, G.V.Raghavan and P.W.2 has 
deposed that Ex.P-1 (Q) in Ex.P-10 will is the 
signature in the handwriting of his father, 
S.V.Ardhanari. In Exs.P-1 and P-1(a), the resi- 
dential address of the two attestors are given as 
No.17-A and No.17, Motilal Street, T.Nagar, 
Madras-17 respectively, P.W.1 has deposed 
that his father was residing in No.17-A, Moti- 
lal Street in the house adjacent to the house of 
the testator, Venkatachari and that his father 
had purchased No.17-A, Motilal Street house 
property in 1962. P.W.2 has deposed that his 
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father was residing in the house ofthe testator, 
K.Venkatachari as a tenant on a monthly rent 
of Rs.150 roughly for about 17 years before the 
death of his father. The above evidence of 
P.Ws.1, 2 are not disputed by the defendant. 


Thus the two attestors are not strangers as one ` 


was a tenant and the other was a neighbour at 
the time and date of the alleged execution of 
the will, viz., 9.3.1974. Therefore, Ex.P-10 will 
should have come into existence before the 
death of the two attestors. 
"One attestor died in January, 1978. Therefore, 
it should have come into existence not subse- 
quent to January, 1978. To prove the signa- 
tures of the attestors, P.W.1 has produced 
Exs.P-2 to P-4, P-21 and P-22, the books and 
letters of his father in which his father had put 
his dated signatures on 1.5.1969, 1.5.1977, 
10.12.1977, 6.7.1970 and 19.6.1960, respectively. 
The signatures found in Exs.P-2 to P-4, P-21 
and P-22are identical with Ex.P-1 signatures 
found in will, Ex.P-10. Similarly P.W.2 has 
produced Ex.P-5 to P-8 in which his father had 
signed on 26.3.1972, 31.1.1974, 26.3.1972 and 
5.9.1970 respectively and they are completely 
identical with thesignature in Ex.P-1(a) found 
in the attestation in Ex.P-10. The defendant 
has not disputed the evidence of P.Ws.1 and 2 
on those points. Therefore, it can be safely 
concluded that Ex.P-10 has been attested by 
P.Ws.l's father G.V.Raghavan and P.W.2’ 
father S. V.Ardhanari." 
13. Learned counsel for the appellants has taken 
us through the evidence of all the witnesses 
including the documents. There is slight differ- 
ence in the alignment in the signature of the 
testator when compared to those found in Exs. 
P-11 and P-10 (will). Learned trial judge has also 
noticed this difference in the alignment. But he 
has also taken notice of the fact that the testator 
had become very old in 1974. In one of the docu- 
ments (Ex.P-12) a mortgage deed executed by 
him, he had affixed his left thumb impression on 
6.12.1975. In that he had stated the reason“‘due to 
old age and shivering of my hands, I am not ina 
position to affix my signature, though I used to 
sign previously. I now affix my left thumb impres- 
sion.” There has been a gap of about two months 
between Exs.P-11 and P-10. Ex.P-10 had come 
into existence about two months after the execu- 
tion of Ex.P-11. Learned trial judge has said upon 
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that, 
“Therefore, itis possible that on account of the 
tremority and old age, the testator’s handwrit- 
ing began to be shaky and hence his signature 
` found in Ex.P-10 is somewhat shaky, though 
identical with his admitted signatures found in 
Ex.P-11 as well as in Exs.P-18 to P-20.” 
14. Apart from the above, and we say so with 
respect, the learned trial judge has also noticed 
correctly that the witnesses who were examined 
hané no reason to depose in favour of the execu- 
tion of the will but for the reason ofa dispute as to 
the attestation and affixation of signature by the 
testator. All relevant facts have been taken into 
consideration by the learned trial judge. Nothing 
has been shown to us to take a different view. Nc 
other argument except a casual reference to the 
suspicious circumstances has been advanced 
before us. So far as suspicious circumstances are 
concerned, learned trial judge has gone into each 


"one of them and found that they do not have any 


effect upon the genuineness ofthe will. Wedo not , 
find any merit in the appeal. The appeal is accord- 
ingly dismissed. No costs. 


BS. 


* Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 


- ` D » fe 
Present:- Srinivasan, J... 


A.No.966 of 1986 and C.M.P.No.15374 of 1991 

22nd November, 1991. 
Devaki 
v. 


Hindu Religious and Charitable Endowments 
Department, Madrasandothers . Respondents. 


Appellant 


Deed - Construction - Court cannot read what is not 
fourd in the document. __ 
A settlement deed contained the woids. 
The learned 
counsel for the appellant wanted it to be read as 
Held, the document 
does not contain those words and thecourt cannot 
read what is not found in the document. /Para 9] 
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Cases referred to: 

Arulmigu Ranganathaswamy Devasthanam v. Srini- 
vasachariar, (1989)2 M.L.J. 54; Babu Gurukkal v. 
Commissioner for Hindu Religious and Charitable 
Endowments Board, (1964)1 M.L.J. 384; Assisiant 
Commissioner, Hindu Religious and Charitable 
Endowments Department v. D.Rajagopal, 84 L.W. 
764: A.LR. 1972 Mad. 105; Venkataraman v. 
L.A.Thangappa, (1972)1 M.L.J. 325: A.LR. 1972 
Mad. 119;Ranganatha Pillai v. Commissioner for 
H.R. & C.E., (1979)2 M.L.J. 23. 

Appeal against the- decree of the Court of the 
Subordinate Judge, Namakkal, dated 26.4.1985 in 
O.S.No.47 of 1984 etc. 

T.L.Rammohan, for Appellant. 
D.Krishnakumar, Government Advocate, for 
Additional Government Pleader, for Respondent 
No.1. * 

W.C.Thiruvengadam, for Respondent Nos.2 to 5. 
The Court delivered the following 
JUDGMENT:- This appeal has been taken up 
with the consent of parties. The suit out of which 
this appeal arises is one filed under Sec.70 of the 
Tamil Nadu Hindu Religious and Charitable 
Endowments Act, 1959 (hereinafter referred to as 
the ‘Act’), for setting aside the order of the Com- 
missioner of Endowments, dated 21.11.1983 in 
A.P.No.10 of 1983. 

2. The case of the plaintiff whoi is the appellant is 
that Arulmigu Angalamman of S.Palayapalayam, 
is the family deity of the plaintiff and that the 
trusteeship ofthe temple has always been with the 
family of the plaintiff. According to the plaintiff, 
one Marutha Pillai also known as Muthu Pillai 
andhis brother Kuppa Pillai werethe trustees and 
after them, Veerabadra Pillai, son of Marutha 
Pillai and Kandasamy and Karuppa Pillai, son of 
Kuppa Pillai became trustees. A reference is made 
to a settlement deed dated 9.4.1981 under which 
Kandasamy and Karuppa Pillai gifted certain 
property to the temple for its daily pooja. But. in 
the plaint is stated that the property was put in the 
possession of the then trustee Veerabadra Pillai. 
Accordingto the plaintiff, Veerabadra Pillai's son 
was Ramalingam and after him, his sons Man- 
ickam and Rathinam Pillai became the trustees. 
Rathinam Pillai died without any issue and Man- 
ickam Pillai's daughter is the plaintiff. 

3. ]t is the case of the plaintiff that for over 100 
years, the trusteeship had been with the plaintiff's 
family and in 1981 there was some interference by 
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the Hindu Religiousand Charitable Endowments 
Department which led to the filing bv the plaintiff 
of an application under Sec.63(b) of the Act 
before the Deputy Commissioner of Endowments, 
Coimbatore, for a declaration that the plaintiff 
and her husband are the hereditary trustees of the 
temple. The Deputy Commissioner dismissed the 
application holding that the evidence was not 
sufficient to prove the claim of the plaintiff and 
her husband. The order of the Deputy Commis- 
sioner is dated 10.2.1982. On appeal, it was 
affirmed by the Commissioner by order dated 
21.11.1983. The present suit was'filed on 3.4.1984. 
Thesuit was dismissed by the trial court on 26.4.1985. 
The trial court held that there was no necessity for 
a notice under Sec.80 of the C.P.C. as contended 
by the defendant, but the plaintiff failed to estab- 
lish that she was the hereditary trustee of the 
temple. Aggrieved thereby, the plaintiff has pre- 
ferred this appeal. 

4. When the appeal was taken up, learned counsel 
for the plaintiff referred to the judgment of a 
Division Bench of this Court in Arulmigu Ranga- 
nathaswamy Devasthanam v. Srinivasachariar, 
(1989)2 M.L.J. 54, holding that notice under Sec.80, 
C.P.C. is necessary even for statutory suits under 
Sec.70 of the Act. But the said judgment has been 
set aside by the Supreme Court in C.A.No.3670 of 
1991 by the order dated 12.9.1991. Hence, the 
judgment of the Division Bench of this Court 
cannot be treated as a binding precedent though 
the Supreme Court has not laid down the law in 
general in that case but confined itself to the facts 
cfthat case and declared that no notice was neces- 
sary in that particular case. 

5. I have heard the appeal on merits. As I find that 
there is no merit in the appeal, I think it unneces- 
sary to decide whether a notice under Sec.80, 
C.P.C. is necessary in this case. The Court below 
has taken the view that it is not necessary and I 
express no opinion thereon. 

6. The plaintiff has examined her husband as P.W.1 
and a poojari of the temple as P.W.2. P.W.4 ‘was 
aged only 42 years at the time of his giving evi- 
dence. Heclaims that his wife is the daughter ofhis 
aunt. In the chief-examination he states that 
before his wife, his father-in-law was the trustee 
and before him, his wife’s grandfather Ramal- 
ingam Pillai was the trustee. He also states that 
before that, Veerabadra Pillai was the trustee. He 
has spoken to Ex.A-3, a settlement deed dated 
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9.4.1981, executed by Kandasamy Pillai and 
another in favour of the temple. He has deposed 
that the attestors to Ex.A-3 are not alive. He has 
deposed that the father of Veerabadra Pillai men- 
tioned in Ex.A-3 is Muthu Pillai alias Marutha 
Pillai. He claims that receipts have been obtained 
from poojaries for having given padithanam. In 
the cross-examination, he admits that the temple 
ison a poramboke land. He claims that his ances- 
tors had constructed the temple. He does not 
know the year in which the temple was constructed. 
Headmits that for the first tirae he was stating that 
the name of the father of Veerabadra Pillai was 
Muthu Pillai alias Marutha Pillai. He admits that 
he did not say so before the Deputy Commis- 
sioner. He admits that the temple has got inam 
lands which are being enjoyed by the poojaries. 
7. It is to be noted that the witness was examined 
before the Deputy Commissioner on behalf of the 
plaintiff who was the first petitioner before the 
Deputy Commissioner. The witness was the sec- 
ond petitioner in the said application. There is no 
explanation in the present proceedings as to how 
P.W.1, the husband of the plaintiff claimed to bea 
hereditary trustee along with the plaintiff before 
the Deputy Commissioner. When P.W.1 gave 
evidence before the Deputy Commissioner, he did 
not say that Veerabadra Pillai’s father’s name was 
Muthu Pillai alias Marutha Pillai. The specific 
case put forward before the Deputy Commissioner 
was that Veerabadra Pillai’s father’s name was 
Marutha Pillai. But Ex.A-3 belies the same. That 
document clearly described Veerabadra Pillai as 
the son of Muthu Pillai. It does not refer to any 
other name being alias of Muthu Pillai. That itself 
disproves the version of the plaintiff that Veera- 
badra Pillai was one of her ancestors. There is 
absolutely no evidence on record to prove the 
geneology set out by the plaintiff. P.W.1 cannot 
claim any personal knowledge of the names of the 
father of the plaintiffs father and his father in 
turn. 
8. P.W.2 is one of the poojaries in the temple. He 
Claims to be a hereditary poojari and states in the 
chief-examination that there is no salary for the 
poojaries but they are given padithanan, by P.W.1 
for performing poojas. According to him, the lands 
of the temple are being enjoyed by ten poojaries. 
He asserts in the chief-examination that the members 
of the plaintiff's family have been hereditary trus- 
tees. In the cross-examination he claims that he 
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has been performing pooja for about 50years. His 
ageis givenas 60years. Evenon hisversion that he 
has been performing pooja for 50 years, it is sur- 
prising that he does not know as to who was giving 
padithanam before the plaintiff. The plaintiff was 
aged about 31 at the time of the suit and she could 
have been in management, if at all, only for about 
15 years: Before that, her father should have been 
in management if her version is true. But, P.W.2, 
is not prepared to sayso. Further, P.W.2saysinthe 
cross-examination that the income from the temple 
lands is used for doing poojas. If that is so, there is 
no question of P.W.1 giving padithanam to the 
poojaries. Thus, the oral evidence adduced by the 
plaintiff is absolutely worthless to make out that 
the plaintiff is the hereditary trustee. 
9. Turning to the documentary evidence, Exs.A-1 
and A-2 are the orders passed by the Commis- 
sioner and the Deputy Commissioner respectively- 
Ex.A-3 is the only documents filed by the plaintiff 
which is worthy of consideration. It is a settlement 
deed executed by Kandasamy Pillai and Karuppa 
Pillai sons of Kuppa Pillai. A piece of land is given 
under that document as gift to the temple for the 
purpose of performing daily poojas. The value of 
the land is stated to be Rs.100. It is stated in that 
document that the deity is the family deity of the 
settlors. It refers to Veerabadra Pillai son of Muthu 
Pillai of Kattuputhur as the Dharmakartha of the 
temple. It does not say that the settlors are the 
cousins of the said Dharmakartha. There is no 
indication whatever in the document to show that 
the settlors were the sons of the brother of Veera- 
badra Pillai’s father. Nor does it indicate that the 
settlors had half share in the land. It was the case ~ 
before the Deputy Commissioner that the settlors 
had half share in the land and the other half share 
belonged to Veerabadra Pillai. Reliance is placed 
on the words 

The learned counsel for the appellant wants me 
to read those words as 

: The document does not contain those words 
and the court cannot read what is not found in the 
document. There is absolutely nothing in the 
document to show that the settlors were entitled 
to one half share in the land and the other half 
share belonged to the trustee of the temple. 
10. Thus, the totality of evidence, both documen- 
tary and oral evidence, does not make out that the 
plaintiff is a hereditary trustee and that the trus- 
teeship had been with the family ofthe plaintiff for 
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several generations as claimed in the plaint. 

11. The appellant has filed C.M.P.No.15374 of 
1991 for filing a document as additional evidence. 
The document now produced is a Register under 


Sec.29 of the Tamil Nadu Hindu Religious and . 


Charitable Endowments Act, 1959, relating to the 
temple maintained by the plaintiff. That register 
has been temporarily approved as correct by the 
Deputy Commissioner on 20.1.1989. Obviously, 
the register was sent to the Departmen: only in 
1988 and the temporary acceptance was given in 
January, 1989. The register is intended only to 
disciose the properties owned by the temple. The 
entries in that register cannot be used for any 
other purpose. As rightly pointed out by learned 
counsel for respondents 2 to 5, it is seli-serving 
document to some extent though it can be used as 
an admission if it is against the person in manage- 
ment of the temple. , 
12. Learned counsel for the appellant places reli- 
ance on the entries in page 1 of the Register which 
set out the names ofthe past trustees. The names 
of Muthu Pillai, Veerabadra Pillai, Ramalingam 
Pillai, Manickam Pillaiand the plaintiffare set out 
therein in that order. Significantly, Muthu Pillai is 
not shown to have had an alias name Marutha 
Pillai. Learned counsel also invites my attention 
to page 16 in which it is stated that the daily 
expenses are being met by the heirs of the heredi- 
tary trustees of the temple. The Village Adminis- 
trative officer (in-charge) has certified at the bot- 
tom of the entry that the contents of the entry are 
true. Learned counsel for the appellant places 
strong reliance on this document and contends 
that it proves the case of the plaintiff beyond 
doubt. The document is not evidence at all in law. 
It is register maintained only for the purpose of 
showing the properties of the temple as admitted 
by the persons in management. Secondly, the appeal 
has been pending when the register was submitted 
by the plaintiff to the Department. The tzial court 
had held against the plaintiff. After filing the 
appeal, the plaintiff had obtained an order of 
. injunction restraining the first respondent herein 
from interfering with her management of the temple. 
It is only because of the order of injunction, the 
Deputy Commissioner had no option but to 
accept temporarily the register as correct. The 
register cannot take the plaintiff anywhere in so 
faras the appeal is concerned. It cannot be treated 
as evidence in law. 


E 
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13. Learned counsel for the appellant argues that 
the approval of the register under Sec.29 of the 
Act is a statutory act and the Deputy Commis- 
sioner having performed the same, is bound thereby. 
There is no substance in this contention. It is only 
Sec.63 of the Act which provides for determina- 
tion of the question as to, whether the office of 
trusteeship is hereditary. A decision has been 
rendered by the appropriate authorities, namely, 
the Deputy Commissioner and the Commissioner 
ofthe Department and it has been affirmed by the 
civil court in thesuit. When the appealis pending, 
the plaintiff cannot submit a register to the 
Department reiterating her case that she is a 
hereditary trustee and just because the register“ 
has been temporarily approved because of the 
injunction order issued by this Court it cannot be 
contended that the register would constitute evi- 
dence to prove her claim in thesuit. Consequently, 
nor reliance can be placed on the said document. 
I reject the said document and dismiss the civil 
miscellaneous petition. 

14. Learned counsel for the appellant relies on the 
judgment of Mohan, J., as he then was, in Ranga- 
natha Pillai v. Commissioner for H.R. & C.E., (1979)2 
M.L.J. 23. On the facts of that case, the learned 
Judge found that there was overwhelming evi- 
dence to prove that the plaintiff and his family had 
been exercising the rights of trusteeship for over 
three generations and there was nothing on record 
to show that anybody else had functioned as a 
trustee. On that footing the learned Judge held 


_ that the claim of the plaintiffs therein should be 


upheld. The following passage in the judgment is 

referred to by learned counsel. 
“Thevarious documents which have been filed 
on the side of the plaintiff are all ante litem 
motem and from that point of view they are all 
of high evidentiary value. The argument of the 
learned counsel for the respondent that there 
is no link between Ex.A-1 and Ex.A-14 and 
that it is for the plaintiffs to produce series of 
documents for every year to prove their case 
cannot be accepted. So longas these document 
evidence transactions long before the suit, there 
can be no legal or valid objection for placing 
reliance upon the same. The judgments cited 
on the.side of the plaintiffs do support the 
contention that when a member ofa particular 
family alone was exercising rights of trustee- 
ship, it will fall under the category of 
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hereditary trustee. Vide, the unreported deci- 
sion in O.S.A.No.79 of 1951 by a Division 
Bench of this Court, (1951) M.W.N. (S.N.) 
pages exp. P.IX) and in all the three decisions 
in Babu Gurukkal v. Commissioner for Hindu 
Religious and Charitable Endowments Board, 
(1964)1 M.L.J. 384, Assistant Commissioner, 
Hindu Religious and Charitable Endowments 
Department v. D.Rajagopal, 84 L.W. 764: A.I.R. 
1972 Mad. 105 and Venkataraman v. 
L.A.Thangappa, (1972)1 M.L.J. 325: A.LR. 1972 
Mad. 119, this Court has taken the view that 
when in respect of a temple for the past three 
generations the members of the family of a 
person had managed the affairs of the temple, 
it mustbeheld that the trusteeship was heredi- 
tary in the family of that person. The above 
ratio clearly applies to this case." 
15. Even a mere reading of the above passage 
shows that the ruling will not help the appellant in 
the present case as there is absolutely no evidence 
worthy ofacceptance in this case. The only conclu- 
sion that will follow is the dismissal of the appeal. 
The judgment and decree of the Subordinate Judge, 
Namakkal, in O.S.No.47 of 1984 are confirmed 
and the appeal is dismissed with costs. 


BS. 


Appeal dismissed. 
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Present:- Venkataswami and Abdul Hadi, JJ. 


Rev.W.M.P.Nos.1 and 2 of 1992 in W.P.Nos.14600 
and 14601 of 1991 13th March, 1992. 


Coimbatore Texcity Share Brokers Association 
represented by its President, H.Bhaskaran and 
anotber ...Petitioners 


v. 
Union of India, represented by.Secretary to Gov- 
ernment, Ministry of Finance, Government of 
India, New Delhi and others ... Respondents. 


Securities Contracts (Regulation) Rules (1957), Rule 
8(1)(f) - Some Members of Stock Exchange dis- 
qualified they being engaged in business other than 
securities and accredited industrialists - Recognition 
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granted to the Stock Exchange if bad. 

As per Rule 8(1)(f), even though a person is 
disqualified from being admitted as a member of 
stock exchange seeking recognition, if he is 
engaged in any business other than that of securi- 
ties, the proviso therein says that the Central Gov- 
ernment may, for reasons sufficient in the opinion 
ofthe said Government permit a recognised stock 
exchange to suspend the enforcement of this clause 
for a specified period on condition....” The use of 
the words ‘recogniséd stock exchange in the 
abovesaid proviso shows that the abovesaid dis- 
qualification in Rule 8(1)(f) isnotan absolute one 
for the granting of the abovesaid recognition itself. 
Otherwise permitting a ‘recognised stock exchange’ 
to suspend the enforcement of the said clause (f) 
will not arise at all. If the recognition itself is bad 
ab initio suspension of a disqualification rule in 
considering the recognition application will not 
ariseat all. So, the argument of the learned coun- 
sel for the Coimbatore Stock Exchange Limited 
that the said disqualification is a curable one in 
view of what is contained in the Proviso to Rule 
8(1)(f) has to be accepted. [Para 7] 
Application under O.47, Rule 1 read with Sec.114 
of the C.P.C. and Art.226 of the Constitution of 
India, for review of the Order of the High Court, 
dated 20.1.1992 and made in W.P.Nos.14600 and 
14601 of 1991 respectively presented under Art.226 
of the Constitution of India to issue writs of certi- 
orari, calling for the records of the proceedings of 
the Notification in $.0.606(E) of the Govern- 
ment of India, Ministry of Finance, Department of 
Economic Affairs, dated 18.9.1991 quash the same. 
G.Vasantha Pai, Senior Counsel, forM/s R.Venkata- 
raman, T.Muthuraman and A.K-Jayaraj, for Peti- 
tioners. 


-Ilias Ali, Additional Central Government Stand- 


ing Counsel, for Respondent Nos.1 to 4. 
Habibullah Badsha, Senior Counsel, for Shakir 
Ali, for Respondent No.5. 

The Judgment of the Court was delivered by 
Abdul Hadi, J.:- These two review applications are 
for reviewing our common order dated 20.1.1992, 
dismissing two writ petitions, W.P.Nos.14600 and 
14601 of 1991. They are filed by the respective writ 
petitioners therein. 

2. Both the said writ petitions sought to quash the 
Notification of the Central Government dated 
18.9.1991, granting recognition under Sec.4 of the 


` Securities Contracts (Regulation) Act, 1956 (42 - 
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of 1956) hereinafter for convenience sake referred 
to as “Securities Act”) to the Stock Exchange at 
Coimbatore started by the Coimbatore Stock 
Exchange Limited, the 5th respondent in Review 
Application No.1 of 1992 and 3rd respondent in 
R.A.No.2 of 1992. Thesaid writ petitioners are the 
rival applicants; for recognition of their respective 
exchanges to Coimbatore. 

3. The learned Senior Counsel Mr. Vasanthapai 
appearing for the applicants submits as follows: 
Our abovesaid order did not consider the argu- 
ment that four of the seven signatories to the 
Memorandum of Association of the company, the 
Coimbatore Stock Exchange Limited, were dis- 
qualified to be members of any Stock Exchange 
under Rule 8(1)(f) of Securities Contracts (Regu- 
lation) Rules, 1957 (hereinafter, for convenience 
sake, referred to as “Securities Rules”) framed 
under the abovesaid Act, they being engaged in 
business other than securities and accredited 
industrialists. His further contentions are that 
they are “deemed members” of the Coimbatore 
Stock Exchange Limited under Sec.41(1) of the 
Companies Act, 1956, but that because of their 
abovesaid disqualification, the abovesaid recogni- 
tion granted under the Securities Act is bad and 
that even the registration of the said Company 
itself is bad under the said Companies Act. 
According to the learned counsel, the abovesaid 
defect goes to the root of the jurisdiction to grant 
thesaid recognition and the failure to consider the 
same is an error apparent on the face ofthe record. 
The learned counsel also cited decisions in sup- 
port of his contention that the review applications 
are maintainable on the facts of the present case. 
4. On the other hand, the learned counsel for the 
Coimbatore Stock Exchange Limited submits as 
follows:- The above argument that the registra- 
tion of the Coimbatore Stock Exchange Limited 
under the Companies Act itself was bad, was not 
made at all while the writ petitions were argued, 
nor the said plea was raised in any of the support- 
ing affidavits of the'respective writ petitions. Hence, 
there is no error apparent, which could be cor- 
rected in these review petitions. No doubt, the 
subscribers to the abovesaid Memorandum of 
Association have become automatically members 
of the Coimbatore Stock Exchange Limited, which 
has since been recognised. But, their such auto- 
matic admission to the membership of the said 
recognised Stock Exchange does not make the 
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said recognition bad, even assuming there was any 
disqualification as alleged by the applicants, since 
under the above Rule 8(1)(f), the disqua& cation 
contemplated therein is a curable one in view of 
the proviso to thesaid Rule 8(1)(f) which says that 
the Central Government may permit a recognised 
stock exchange to suspend the enforcement of the 
said clause (f) of Rule 8(1). The learned counsel 
also cited decisions to contend that the review 
applications are not maintainable on the facts of 
the present case. 

5. The learned counsel appearing for the other 
respondents (Governmental Authorities) gener- 
allysupports the arguments of the learned counsel 
for the Coimbatore Stock Exchange Limited. 
However, it may also be noted that in the counter 
affidavit filed by thesaid respondents in the writ 
petitions it is stated that the abovesaid stock 
exchange has not yet admitted the members and 
during the appropriate stages, the company would 
consider the issue regarding the qualification of 
the members of the stock exchange. 

6. We have considered the abovesaid rival submis- 
sions. On the question whether the subscribers to 
the Memorandum of Association of the Coimba- 
tore Stock Exchange Limited have become auto- 
matically members of the recognised stock 
exchange of the Coimbatore Stock Exchange Lim- 
ited, the learned counsel for the Coimbatore Stock 
Exchange Limited also represents that they have 
so become automatically members of the abovesaid 
recognised stock exchange in view of the relevant 
clause in the Articles of Association of the Coim- 
batore Stock Exchange Limited. (He no doubt . 
contends that the definition of a member under 
the Companies Act cannot be imported into the 
Securities Act.) In view of the abovesaid represen- 
tation by the said counsel that thesaid subscribers 
are automatically members of the abovesaid stock 
exchange, we are not giving any considered opin- 
ion on this question and we proceed on the basis of 
the abovesaid concerning representation.of the 
said counsel of Coimbatore Stock Exchange Limited, 
and the counsel of the petitioners. : 
7. Then, the further question is whether such 
automatic admission of the abovesaid seven sub- 
scribers to the members of the said recognised 
stock exchange makes the said recognition bad, on 
the footing that four of them were admittedly 
industrialists and -consequently come under the 
abovesaid Rule 8(1)(f) as disqualified persons 
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thereof. Rule 8(1) runs as follows: though a person is disqualified from being 
“8. Qualifications for membership of a recog- admitted as a member of stock exchange, seeking 
nised stock exchange: The rules relating to recognition, if he is engaged in any business other 
admission of members of a stock exchange than that of securities. the proviso therein says 
seeking recognition shall inter alia provide that "the Central Government may, for reasons 
that: sufficient in the opinion of the said Government, 
(1) No person shall be eligible to beelectedas — permitarecognisedstock exchange to suspend the 
amemberif(a)heislessthantwenty-oneyears enforcement of this clause for a specified period 
of age; on condition...." The use of the words “recognised 
(b) heis nota citizen of India; provided thatthe stock exchange” in the abovesaid proviso shows 
governing body may in suitable cases relaxthis thatthe abovesaid disqualification in Rule 8(1)(f) 
condition with the prior approval of the is not an absolute bar for the granting of the 
Central Government; abovesaid recognition itself. Otherwise, 
(c) he has been adjudged bankrupt or a permitting a ‘recognised stock exchange’ to 
receiving order in bankruptcy has been made suspend the enforcement ofthe said clause (f) will 
against him or he has been proved to be not arise at all. If the recognition itself is bad ab 
insolventeven though hehasobtainedhisfinal initio suspension of a disqualification rule in 

















discharge; considering the recognition application will not 
(d) he has compounded with his creditors unless arise at all. So, we have to accept the argument 0 

he has paid sixteen annas in the rupee; the learned counsel for the Coimbatore Stock 
(e) he has been convicted of an offence Exchange Limited that the said disqualification is 


involving fraud or dishonesty; a curable one in view of what is contained in the 
(f) he is engaged as principal or employee in Proviso to Rule 8(1)(f). 
any business other than that of securities — 8, Nextly it must bestated thatas contended by the 
except as a broker ora gent not involving any learned counsel for the Coimbatore Stock 
personal financial liability unless he Exchange Limited, there was no contentions raised, 
undertakes on admission to sever his either in the affidavits-of the writ petitioners or by 
connection with such business; way of argument by the counsel who appeared for 
Provided that the Central Government may, — the writ petitioners, stating that the registration of 
for reasons sufficient inthe opinion ofthesaid the Coimbatore Stock Exchange Limited under 
government, permit a recognised stock exchange the Companies Act itself was bad in view of the 
to suspend the enforcement of this clause for  abovesaid disqualification. So, on that footing, it 
specified period on condition that the cannotbe held that there is any error apparenton | 
applicant isnot associated with orisa member the face of the record for us to review our earlier 
of or subscriber to or shareholder or order. Further, thereis neither prayer to quash the 
debenture-holder in or connected through a registration of the Coimbatore Stock Exchange 
partner or employee with any other Limited as a company, nor the Registrar of 
organisation, institution, association, company Companies who registered the company has been 
or corporation, in India where forward busi- — impleaded. That apart, in the view we have taken 
ness of any kind whether in goods or on the earlier question discussed by us, the 
commodities or otherwise is carried on oris Registrar of Companies cannot be said to have 
hot engaged as a principal oremployeein any wrongly registered the said company under the 
such business; Companies Act. 
(g) (omitted) 9. In the above view we have taken, there is no 
(hy he has been at any time expelled or necessity to go into the question whether on the 
declared a defaulter by any other stock facts of the present case a review would lie at all 
exchange; and there is also no necessity 10 consider the 
(i) he has been previously refusedadmissionto different decisions cited by both the rival counsels 
membership unless a period of one year- -has on that question. 
elapsed since the date of such rejection." 10. In the result, we find that there is no merit in 
[Thus, as per the abovesaid Rule 8(1)(f) even these review applications and hence they are 
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dismissed. However, in the circumstances of the 
case, there will be no order as to costs. 


BS. 


`a 


: Applications dismissed. 


IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- K.S. Bakthavatsalam, J. E 
W.P.Nos.9163, 12529 etc. of 1990 29th April, 1992. 


= Rajagopal and others ...Petitioners 
The Government of Tamil Nadu and another 
...Respondents. 


Land Acquisition Act (I of 1894), Sec.4(1) (as 
amended by Act LXVIII of 1984) - Notification 
under - Publication in newspapers prior to the issu- 
ance of the publication ofthé notification in Official 
Gazette - Acquisition proceedings, if vitiated. 
The Supreme Court has held in Collector v. Raja 
Ram Jaiswal, (1985)3 S.C.C. 1, that unless the 
decision is notified in the Government Gazette by 
an appropriate notification, the proceedings for 
acquisition cannot be said to have been initiated 
- and the decision would remain a paper decision. 
The position of law settled by the Supreme Court 
will hold good even after the amendment made by 
Act LXVIIÍ of 1984. A reading of the judgment 
clearly shows that the publication under Sec.4(1) 
in the Gazette is a preliminary step. Though the 
modes of publication are prescribed-in Sec.4(1), 
after the amending Act, 1984, the publication has 
to be made first only in the Gazette and then only 
the other publications are to follow. It is settled 
law that when a power is given to do a certain 
thing, that thing must bedone in that way or notat 
all and the other order of performance are neces- 
sarily forbidden. These principles would apply 
when the question is considered with regard to 


notification in a newspaper earlier than the publi- 


cation is made in the gazette. The power given 
under Sec.4(1) has to be followed strictly by the 
State and the publication has to be made only in 
the seriatim as given in the section itself. In this 
case, the paper notification has been made prior 


The Madras Law Journal Reports 


[1992 


to the publication of the notification made in the 
official gazette. The notification has been pub- 
lished in the gazette on 2.11.1988 whereas in the 
newspapers it was on 27.10.1988. On this score 
alone without going into the other contentions, 


- the acquisition proceedings have got to be set 


aside. 

Cases referred to: 
Collector v. Raja Ram Jaiswal, (1985)3 s. C.C. 1; 
Manindra Lal Jain v. State of U.P., (1963) S.C.C. 
(Supp.) 912; Gompa Lali Naidu v. The Secretary, 
A.P., (1990) L.A.C.C. 589; Principal Secretary to 
Government, H.R.A., and U.D. Department v. 
C.Adhilakshmamma, A.LR. 1989 A.P. 342; Bala- 
krishna Pillai v. State of Kerala, ALR. 1992 Ker. 
136; Deepak Pahwa v. Lt. Governor of Delhi, A.I.R. : 
1984 S.C. 1721: (1984)4 S.C.C. 308; Garg Farms, 
Delhi v. State, ALR. 1990 AIL 1: (1990)1 L.A.C.C. 
186. 

Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the respective affidavits filed there- 
with the High Court will be pleased to issue a writ 
of certiorari, calling for the records of the first 
respondent in all the petitioners, relating to the 
G.O.Ms.No.1665, Agricultural Department, dated 
14.10.1988 and G.O.Ms.No.856, Agricultural 
Department, dated 11.11.1989 inso faras it relates 
to the petitioner's lands. 
K.Govindarajan, for Petitioners. 
M.Meenakshi | Sundareswaran, 
Advocate. for Respondents. 
The Court made the following 
ORDER:- In all these petitions, the petitioners 
challenge the acquisition proceedings initiated 
under the Land Acquisition Act for the construc- 
tion of Additional buildings for Coimbatore 
Regulated Marketing Committee. 

2. The Government passed G.O.Ms.No.1665, 
Agricultural Department, dated 14.10.1988 and 
issued the draft notification under Sec.4(1) of the 


[Para 4, 7 and 8] 


Government 


- Land Acquisition Act, hereinafter referredeto as 


the Act and it was published in the Gazette on 
2.11.1988. The paper publication is the local dai- 
lies was on 27.10.1988 which was prior to Gazette 
publication. As enquiry under Sec.5-A of the Act 
was held and the petitioners objected to the acqui- 
sition proceedings stating that they have purchased 
the lands for construction of houses and the Land 
Acquisition Officer sent a report to the Govern- 
ment recommending exclusion of the lands 
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belonging to the petitioners and certain others to 
an extent of 1.10 acres in Survey. Field No.55/3. 
However, the Government after calling for a 
report from the Special Commissioner overruled 
the objections and decided to, proceed with the 
acquisition and issued a declaration under Sec.6 of 
the Act on 11.11.1989 and it was published in the 
gazette on the same date. Aggrieved by the same, 
the petitioners are before me. 


| Rajagopal v. Govt. of Tamil Nadu (Bakthavatsalam, J.) 


3. Notice of motion has been ordered by : 


S.Ramalingam, J., on 8.8.1990. Mr.Meenakshi- 
sundaram, learned Government Advocate appears 
for the State. Several contentions have been raised 
in the affidavit filed in support of the writ peti- 
tions. -Mr.K.Govindarajan, learned counsel 
appearing for the petitioner mainly contends that 
the provisions of Sec.4(1) of the Act cannot be 
invoked in this case and as such, the acquisition is 
bad in law. Learned counsel for the petitioners 
referred to the decision of the Supreme Court 
reported in Collectorv. Raja Ram Jaiswal, (1985)3 
S.C.C. 1, for the proposition that there cannot be 
a publication in the newspapers prior to the issu- 
ance of the publication of the notification in the 
official gazette. Learned counsel for the petition- 
ers contends that on this ground alone, the acqui- 
sition proceedings are vitiated. Per contra learned 
counsel appearing for the State referred to Sec.4(1) 
of the Act which has been amended by Act 68 of 
1984 and contends that sub-sec.(1) to Sec.4 of the 
Actstated thata notification to that effect shall be 
published in the official gazette and in two daily 
newspapers circulating in that locality apart from 
the public notice of the substance of such notifica- 
tion and nowhere it is stated in the section that the 
Gazette notification should precede paper publi- 
cation. According to the learned counsel for the 
State, the petitioners have taken part in the 
enquiry under Sec.5-A of the Act and their objec- 
tions have been duly considered and as such every 
opportunity had been given to the petitioners and 
.theréfore, the acquisition proceedings cannot be 
said to be vitiated. 
4. Iconsidered the arguments of the learned coua- 
sel for the petitioners and also the State. Sub- 
sec.(1) of Sec.4 of the Land Acquisition Act reads 
as follows: . f 
“(1) Whatever it appears to the appropriate 
-Government that land in any locality isneeded 
or is likely to be needed for any public purpose 
or for a company a notification to that effect 
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shall be published in the official gazette and in 
two daily newspapers (underlining mine) circu- 
lating in that locality of which at least oneshall 
be in the regional language and the Collector 
shall cause public notice of the substance of 
such notification to be given at convenient 
places in the said locality the last of the dates of 
such publication and the giving of such public 
notice, being hereinafter referred to as the 
date of the publication of the notification.” 
Prior to amendment Act 68 of 1984 the require- 
ment of publication of the notification in two 
dailies was absent. The Supreme Court in the 
decision referred to above had an occasion to 
consider the question of public notice and the 
notification in the gazette and held that there 
cannot be a publication in the locality prior to 
publication of the notification in the Official 
Gazette. The Supreme Court held as follows: 
"Assuming that a notification in the Official 
: Gazette is a formal expression of the decision 
of the Government, the decision of the Gov- 
ernment is hardly relevant,unless it takes the 
concrete shape and form by publication in the 
official gazette. Where a decision of the Gov- 
ernment to be effective and valid has to be 
nótified in the Government Gazette, the deci- 
sion itself does not become effective unless a 
notification in the official gazette follows. In 
Manindra Lal Jain v. State of U.P., (1963) S.C.C. 
(Supp.) 912, it was held that a notification 
underSec.4-A of the Indian Forest Act, 1927 is 
required to be published in the Gazette and 
unless it is so published, it is of no effect. 
Logically, thesame view must be adopted fora 
notification under Sec.4. Therefore assuming 
that a notification is a formal expression of a 
decision of the Government to acquire land, 
unless the decision is notified in the Govern- 
ment Gazette by an appropriate notification, 
the proceedings for acquisition cannot be said 
to have been initiated and the decision would 
remain a paper decision. Sec.4(1) further 
requires that ‘the Collector shall cause public 
notice of the substance of such notification to 
be given at convenient places in the said local- 
ity.’ The expression ‘such notification’ in the 
latter part of Sec.4(1) and sequence of events 
- therein enumerated would clearly spell out 
that first the Government should reach a deci- 
sion to acquire land, then publish a 
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notification under Sec.4(1) and simultaneously 
or within a reasonable time from the date of 
the publication of:the notification cause a 
notice to be published containing substance of 
such notification meaning thereby that notifi- 


cation which is published. Obviously, there-- 


fore, there cannot bea publication in the local- 
ity prior to the issuance of the notification, The 
submission of Mr.Kadher does not commend 
to us.” f 


The Supreme Court has held that unless the deci- ` 


sion is notified in the Government Gazette by an 
appropriate notification, the proceedings for 
acquisition cannot be said to have been initiated 
and the decision would remain a paper decision. I 
am of the view, that the position of law settled by 
the Supreme Court will hold good even after the 
amendment made by Act 68 of 1984. 
5.Learned Government Advocate relies upon the 
decision in M/s. Garg Farms, Delhi v. State of U.P., 
ALR. 1990 All. 1: (1990)1 L.A.C.C. 186, wherein 
a Division Bench ofthe Allahabad High Court has 
held that after the amendment in 1984, it is not 
necessary that the notification under Sec.4(1) has 
to be published in the Gazette earlier than it is 
published in the newspapers. He relies on the 
following passage in the judgment: 
` “The upshot is that the impugned notifica- 
tions are not invalidated merely because the 
Collector caused public notice of the substance 
of the notification under the latter part of 
Sec.4(1) to be made prior to the issue of the 
publication of the notification in the gazette 
and in the newspaper.” 
He then relies upon the decision of a Division 
Bench of the Andhra Pradesh High Court in Gompa 
Lali Naidu v. The Secretary, A.P., (1990) L.A.C.C. 
589, where in the dictum laid down in Garg Farms, 
Delhi v. State of U.P., ALR. 1990 All. 1: (1990)1 
L.A.C.C. 186, was referred to. A decision in Prin- 
cipal Secretary to Government, H.R.A., and U.D. 
Department v. C.Adhilakshmamma, A.I.R. 1989 
A.P. 342, was also referred toin Gompa Lali Naidu 
v. The Secretary, A.P., (1990) L.A.C.C. 589, and it 
was held therein that there was no occasion for the 
Division Bench to decide that question. It is seen 
that the decision in Principal Secretary to Govern- 
ment, H.R.A., and U.D. Department v. 
C.Adhilakshmamma, A.LR. 1989 A.P. 342, is not 
overruled in Gompa Lali Naidu v. The Secretary, 
A.P. (1990) L.A.C.C. 589. The learned 
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Government Advocate further relies on the deci- 
'sion ofa learned single Judge of the Kerala High 
Court in Balakrishna Pillai v. State of Kerala, A:I.R. 
1992 Ker. 136, wherein the principles laid down by 
the Allahabad High Court in Garg Farms, Delhi v. 
State of U.P., A.LR. 1990 All. 1: (1990)1 L.A.C.C. 
186, have been followed. 

6.Mr.Govindarajan, learned counsel for petition- 
ers, on the other hand, points out that the Division 
Bench of the Allahabad High Court in Principal 
Secretary to Government, H.R.A., and U.D. Depart- 
menty. C.Adhilakshmamma, A.LR. 1989.A.P. 342, 
has arrived at the correct conclusion that the 
gazette notification should precede any other 
notification either in newspapers or by public 
notice and this conclusion has not been overruled 
by the decision in Gompa Lali Naidu v. The Secre- 
tary, A.P., (1990) L.A.C.C. 589. However, as I have 
already stated, the notification under Sec.4(1) in 
the gazette is a preliminary stage by which the 
Government declared that the land is needed for 
a public purpose. i 

7. Before the amendment came into force, the 
Supreme Court had an occasion to consider the 
gap of time between publication of notification 
and public notice of substance of the said notifica- 
tion, in Deepak Pahwa v. Lt. Governor of Delhi, 
ALR. 1984 S.C. 1721: (1984)4 S.C.C. 308, In that 
case, the Supreme Court-had made observations 
to the effect that, if there is publication in the 
gazette and if there is public notice in the locality, 
the requirements of Sec.4(1) must be held to be 
satisfied, unless the two are unlinked from each 
other by a gap of time so large as may lead one to 
the prima facie conclusion of lack of bona fides in 
the proceedings for acquisition. A reading of the 
judgment of the Supreme Court clearly shows that 
the publication under Sec.4(1) in the Gazette is a 
preliminary step. I do not think that the conclu- 
sion arrived at by the Allahabad High Court that 
only modes of publication are given in Sec.4(1) 
and there is no necessity to follow the modes given 
in theseriatim as given in thesection, could besaid 
to be correct. Though the modes are prescribed in 
Sec.4(1), after theamending Act, 1984, in my view, 
the publication has to be made first only in the 
Gazette and then only the other publications are 
to follow. It is settled law that where a power is 
given todoa certain thing, that thing must be done 
in that way or not at all and the other modes of 
performance are necessarily forbidden. In my View, 
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these principles woúld apply when the question is 
considered with regard to notification in a news- 
paper earlier than the publication is made in the 
gazette. As such, I am not able to accept the 
decision of the Allahabad High Court or the Andhra 
Pradesh High Court and I am of the view that the 
power given under Sec.4(1) has to be followed 
strictly by the State and the publication has to be 
made only in the seriatim as given in the section 
itself. 

8 Considering the facts and circumstances of the 
case and thesection, as extracted above, Tam ofthe 
view that the notification in the gazette should be 
published first and then only paper publication 
should be made. The section itself has given the 
modes of publication in seriatim, first, in the offi- 
cial gazette, second, in two daily newspapers and 
third, by way of public notice of the substance of 
the said notification at convenient places. In this 
case, the paper notification has been made prior 
to the publication of the notification made in the 
official gazette. The notification has been pub- 
lished in the gazette on 2.11.1988. whereas in the 
newspapers it was on 27.10.1988. I am of the view 
that, on this score alone without going into the 
other:contentions, the acquisition proceedings 
have got to be set aside and the writ petitions are 
allowed. No costs. 


BS. Petitions allowed. 


IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


Present:- Mishra and Swamidurai, JJ. 


O.S.A.No.15 of 1992 6th. March, 1992. 


J.Bakthavatchalam andanother —— ..Appellants 


v. 
P.Krishnamoorthy «Respondent. 
Succession Act (XXXIX of 1925), Secs.222, 276and 
295 - Will sought to be probated - Husband of 
testatrix filing caveat and accepted as caveator - 
Dying when proceedings were pending - His heirs 
and legal representatives, if can be added on cavea- 
tors. 
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One Padmini Chandrasekhar who had executed a 
will on 20.9.1975 died on 7.6.1980. The will was 
sought to be probated and probate was issued to 
the plaintiff respondent. But it wás revoked on a 
petition filed by Padmini’s husband Chan- 
drasekharan. The matter was taken to the 
Supreme Court. By consent of parties, the 
Supreme Court passed an order that on a caveat 
filed by Chandrasekharan, the matter would be 
treated as a testamentary suit in the Original Side 
ofthe High Court. After that order and during the 
proceedings in the testamentary suit, Chan- 
drasekharan died on 31.5.1991. The appellants 
herein claiming to be heirs and legal representa- 
tives of Chandrasekharan applied for being added 
as defendant/caveators in place of Chandrasekharan, 

A learned single Judge of the court ordered thát 
the appellants could not come on record as legal 
representatives of Chandrasekharan on account 
of the absence of any caveatable interest for them 
in the estate of the deceased Padmini Chan- 
drasekharan. In appeal, 

Held:- The rationale in the judgment in Piroish- 
abikheli v. Pestonji Morwanji, ILL.R. 34 Bom. 459, 
Dular Kuer v. Kesar Kuer, A.I.R. 1964 Pat. 518 and 
Sadananda Pyne v. Herinan Sha, A.LR. 1950 Cal. 
179, when applied to consider the locus standi of 
Padmini's husband to object to the grant of pro- 
bate to the plaintiff/respondent must be found to 
have-been in his favour. Otherwise, the Supreme" 
Court would not have admitted him as a caveator 
or recognised a right in him to object to the grant 
of probate of thewill. This cannot be disputed that 
any interest ofa Hindu dying intestate shall vest in 
his heirs and his legal representatives in the order 
of succession and if a testament is created, a tes- 
tamentary succession will follow. Chan- 
drasekharan’s interest which gave him a right to 
object to the grant of probate of the will to the 
plaintiff/respondent, thus on his demise must be 
deemed to have devolved upon his heirs and legal 
representatives. The interest that Chandrasekharan 
had thus to object to the grant of probate to the 
plaintiff must accordingly be deemed to have 
devolved upon his heirs and legal representatives 
whether intestate or claiming under a testament. 
There is no gainsaying that rules in the Code of 
Civil Procedure are not strictly applied to a pro- 
baté proceedings under the Succession Act, for it 
is well-known that Sec.295 of the Indian Succes- 
sion: Act lays down that when the proceedings 
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become contentious, it shall take as nearly as may 
be the form of a regular suit according to the 
provisions of the Code of Civil Procedure. In a 
proceeding as nearly as a suit to be decided in 
accordance with the provisions in the Code of 
Civil Procedure, it will be unjust to say that those 
who stand in the place of the deceased caveator 
Shall have no interest to object to the plaintiffs 
claim for grant of probate. The view expressed by 
a single judge in Baggiammalv. Balagopala, A.I.R. 
1948 Mad. 33, clearly shows that there should be 
interest in the estate of the testator to justify a 
caveat and such a right Chandrasekharan had, a 
fact which cannot be disputed. The appellants 
herein are claiming the very same right which 


Chandrasekharan claimed. Thus they fully justify . 


"their appearance as caveators in the place of 
. Chandrasekharan. [Paras 3. 4 and 5] 
Cases referred to: 
' Piroishabikhali v. Pestonji Marwanji, LL.R. 34 Bom. 
459, Dular Kuerv. ‘Kesar Kuer, A.I.R. 1964 Pat. 518; 
Sadananda Pyne v. Herinan Sha, A.I.R. 1950 Cal. 


179; Baggiammal v. Balagopala, A.I.R. 1948 Mad. - 
33. - 


Appeal under Clause 15 of the Lettezs Patent 
against the Order of -Thangamani, J., dated 
20.12.1991 and made in the exercise of th2 original 
testamentary and jurisdiction of the High Court 
passed on the memo. dated 17.7.1991 in T.0.S.No.28 
of 1982, etc. 

R.Subramanian, for Appellant. 

N.S.Varadachari, for Respondent. 

The Judgmerit of the Court was delivered by 
Mishra, J.:- This appeal has been posted after 


notice of motion and since we have heard learned . 


counsel for parties at length, we find it possible to 
dispose of the appeal itself at this stage. 

2. One Padmini Chandrasekharan who died on 
7.6.1980 at Madras had executed a will on 20.9.1975. 

That will was sought tobe probated in O.P.No.117 
of 1981 on the file of this court under Secs.222 and 
276 of the Indian Succession Act. 'It appears that 
on 28.4.1981 probate was issued to the plaintiff/ 
respondent. But on a petition by Padmini's hus- 
band in Application No.1998 of 1982 it was 
revoked. In terms ofan order finally passed by the 
Supreme Court by consent of the parties, the 
judgment of the Court in O.P.No.117 of 1981, 

dated 16.9.1982 and O.S. Appeal No.96 of 1983, 

dated 12.3.1984 were set aside and it was ordered 
that on the caveat filed by him, the matier would 
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be treated as a regular testamentary suit in the 
Original Side of the High Court. This order was 
passed by the Supreme Court on 11.9.1985 in Civil 
Appeal No.4462 of 1984. After the order and 
during the proceedings in the testamentary suit as 
ordered by the Supreme Court, Padmini’s hus- 
band Chandrasekharan died on 31.5.1991. The 
appellants herein claiming to be heirs and legal 
representatives of Chandrasekharan applied for 
being added as defendant/caveators in place of 
Chandrasekharan. By the impugned order, a learned 
single Judge of this Court has said that the pro- 
posed parties cannot come on record as legal 
representatives of the deceased defendant in this ' 
action on account ofthe absence of any caveatable 
interest for them in the estate of the deceased. 
Padmini Chandrasekharan. 

3.Itis indeed a case, in our opinion, in which there 
isa glaring error or law apparenton the face ofthe . 
record. The learned trial judge has taken notice of 
the interest ofa person who should be cited orifan 


: file caveat in these words. 


“In Piroishabikheli v. Pestonji Morwanji, I.L.R. 
34 Bom. 459, it is held that the interest which 
entitled a person to put in a caveat must be an 
interest in the estate of the deceased person, 
that is, there can be no dispute whatever as to | 
the title of the deceased to the estate, but that 
the person who wishes to come in as the cavea- 
tor may show some interest in the estate 
derived from the deceasea by inheritance or 
otherwise. In Dular Kuer v. Kesar Kuer, .A.I. R. 
` 1964 Pat. 518, itis laid down that an interest or 
even an interest dependent upon remote con- 
tingencies was sufficient to entitle a person to 
oppose a will and to entitle him tocitation. But 
the possibility of an interest should rest on 
- existing facts and not mere conjectures. When 
at the time of the testator's death he had no 
possible chances ofsucceeding to the testator's 
estate, he has no locus standi to oppose the 
grant of probate. The decision in Sadananda 
Pynev. Herinan Sha, A.I. R. 1950 Cal. 179, states 
that in order to have the /ocus standi to apply 
for revocation of probate a person must have 
an interest in the estate of the deceased, sup- 
posing he had died intestate. A person who has 
merely the possession of a trespasser has no 
interest in the estate of the deceased. He has 
therefore no locus standi to file such an appli- 
cation." 


II] Bakthavatchalam v. Krishnamoorthy (Mishra, J.) 


Therationale in those Judgments when applied to 
consider the locus standi of Padmini's husband to 
object to the grant of probate to the plaintiff/ 
respondent must be found to have been in his 
favour. Otherwise, the Supreme Court would not 
have admitted him as a caveator or recognised a 
right in him to object to the grant of probate of the 
will. This cannot be disputed that any interest ofa 
Hindu dying intestate shall vest in his heirs and his 
legal representatives in the order of succession 
and if a testament is created, a testamentary suc- 
cession will follow. Chandrasekharan’s interest 
which gave him a right to object to the grant of 
probate of the will to the plaintiff/respondent, 

thus on his demise must be deemed to have 
devolved upon his heirs and legal representatives. 

The interest that Chandrasekharan had thus to 
object to the grant of probate to the plaintiff must 
accordingly be deemed to have devolved upon his 
heirs and legal representatives, whether intestate 
or claiming under a testament. 

4. There is no gainsaying that rules in the Code of 
Civil Procedure are not strictly applied to a pro- 


bate proceedings under the Succession Act, for it . 


is well-known and the learned single Judge has 
also noticed accordingly that Sec.295 ofthe Indian 
Succession Act lays down that when the proceed- 
ings become contentious, it shall take as nearly as 
may be the form ofa regular suit according to the 
provisions of the Code of Civil Procedure. In a 
proceeding as nearly as a suit to be decided in 
accordance with the provisions ‘in the Code of 
Civil Procedure, it will be unjust to say that those 
who stand in the place of the deceased caveator 
shall have no interest to object to the plaintiff's 
claim for grant of probate. 
5. Besides the cases that were cited before the 
learned single Judge, we must fairly accepta stand 
at the instance of.the learned counsel for the 
plaintiff/respondent based upon a judgment ofa 
learned single Judge of this Court in the case of 
Baggiimmal v. Balagopala, A.I.R. 1948 Mad. 83. 
The view expressed in this judgment is as follows: 
"Nowitis conceded by counsel on behalfof the 
respondent that the denial by him of the inter- 
est of the testator in the properties cannot 


entitle him to file a caveat. It is of course a . 


denial of the title of the testator and no persons 
denying the testator’s title can on that account 
alone be entitled to lodge a caveat. But in-my 
view this does not dispose of the matter for if it 
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is held contrary to the respondent's main con- 
tention, that there was a valid partition in 
status, the respondent would be entitled as a 
reversioner in the event of its being held that 
the will now sought to be proved was invalid. 
Thus in that event the respondent clearly has 
an interest in the estate of the deceased. Coun- 
sel for the petitioner has urged that to take this 
view of the matter involves allowing the 
respondent to raise two entirely inconsistent 
places. I cannot accept that contention. There 
would, in my view, be no impropriety in the 
respondent pleading that he was entitled to the 
whole estate as survivor of the joint undivided 
Hindu family, and in the alternative that if a 
partition was held to have taken place he was 
entitled as a reversioner. If it is held in the suit 
now pending that there was a valid partition 
the respondent will necessarily become a rever- 
sionerand could only bedisplaced in that right 
by the acceptance as valid of the will now put 
forward." 
This clearly shows that there should be interest in 
the estate of the testator to justify a caveat and 
such right Chandrasekharan had, a fact which 
cannot be disputed. The appellants herein are 
claiming the very same right which Chandrasekharan 
claimed. Thus they fully justify their appearance 
as caveators in the place of Chandrasekharan. 
6. For the reasons afore-mentioned, we are 
inclined to interfere with the impugned judgment. 
The same is accordingly set aside. The appellants 
herein have shown sufficient interest (the same as 
Chendrasekharan had) to be present in the pro- 
ceedings as caveators and object to the grant of 
probate. They shall accordingly be entitled to be 
cited as defendants in the testamentary suit. No 
costs. ` E 
B.S. 


Appeal allowed. 
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‘INTHE HIGH COURT OF JUDICATURE AT 
‘MADRAS. 


Present:- Somasundaram, J. 


C.R.P.Nos.2751 and 2752 of 1985 
2Ist February, 1992. 


M/s. Wren Bennett & Co. India Ltd. ...Petitioner 

V. 

Dr.C.P.Gupta and others ... Respondents. 
(A) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960 as amended by Act XXIII of 
1973), Sec.4 - Parmership Act (IX of 1932), Sec.69(2) 
- Fixation of fair rent under Sec.4 - Petition for - Filed 
by unregistered partnership - Objection not taken at 
the earliest stage - Cannot be allowed to be taken in 
appeal or in revision. 

The maintainability of the petition for fixation of 
rent is a plea that will have to be taken by the 
respondent at the earliest stage to the R.C.O.P. 
itself and when such a plea has not been taken in 

. the counter filed in the R.C.O.P. itself, it will not 

- “be open to the respondent to raise the plea either 

in the appeal filed before the appellate authority 

or in revision before the High Court. [Para 4] 
(B) Tamil Nadu Buildings (Lease and Rent Con- 

trol) Act (XVIII of 1960as amended by Act XXIII of 

1973), Secs.2 (6) and 4 - Petition for fixation of fair 

rent under Sec.4 - If can be filed by partners of a firm. 

The definition of ‘landlord’ given under Sec.2(6) 

of the Act is an inclusive definition. The inclusive 

definition in Sec.2(6) of the Act adds to the nor- 
mal concept of landlord, certain other categories 
of persons such as the person who is receiving or 
entitled to receive the rent of a building whether 
on his own account or on behalf of another or on 

behalf of himself and others as an agent etc. A 

person who is actually receiving or who is entitled 

to receive the rent ofa building will be a landlord 
within the meaningofSec.2(6) of the Actand such 

a person can maintain a petition for fixation of fair 

rent against the tenant. In the present case, the 

petition for fixation of fair rent is not filed in the 
firm name but in the name of individual partners. 

The firm is merely a compendious name for part- 


ners who constituted it and when the firm pur-~ 


chased the petition-mentioned property, the pur- 
chase is really by the partners and after the pur- 
chase of the petition-mentioned property, the 
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partners become the landlords within the mean- 
ing of Sec.2(6) of the Act as they are éntitled to 
receive the rent for the petition-mentioned prop- 
erty as an agent of the firm from the tenant. It is 
needless to point out that every partner of a firm 
is an agent of the firm and as an agent of the firm 
the partners are entitled to receive the rent for the 
petition-mentioned property from the tenant. In 
these circumstances, in view of the inclusive defi- 
nition of landlord contained in Sec.2(6) of the Act 
and inasmuch as the petitioner as partners of the 
unregistered firm are entitled to receive the rent 
due for the petition-mentioned property and 
actually received the same, there is no difficulty in 
holding that the petitioners are landlords within 
the meaning of Sec.2(6) and the petition for fixa- 
tion of fair rent filed by them is maintainable. 
[Para 4] 
(C) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960.as amended by Act XXIII of 
1973), Sec.4 - Fixation of fair rent under - Premises 
consisting of freehold land and leasehold land - 
Fixation, if can be asked for entire premises. 
Acareful reading of Sec.4 of the Act shows that the 
fair rent is fixed for the building and itis payable by 
the tenant for the building occupied by him. In. 
other words, what is fixed under Sec.4.of the, Act is 
the fair rent for the building let out by a landlord 
toatenant. It is not the case of the respondent that 
it is not liable to pay rent for the petition-men- 
tioned buildings. Admittedly, the respondent is a 
tenant in respect of the petition-mentioned build- 
ings and it is liable to pay rent for the petition- 
mentioned building. When it is admitted that the 
respondent is liable to pay rent to the petitioners 
for the petition-mentioned buildings and when 
the respondent is actually paying the monthly rent 
to the petitioners, the respondent is equally liable 
to pay the fair rent in respect of the petition- 
mentioned building to the petitioners. Further in 
any by the sale deed Ex.P-8, the petitioners have 
purchase the right, title and interest of their ven- 
dors namely Dinrose Estate in the petition-men- 
tioned premises. In these circumstances, there is 
no merit in the contention of the respondent that 
the petitioners cannot ask for fixation of fair rent 
for the entire petition mentioned premises 
including the leasehold land. [Para 6] 
Cases referred to: 
Balasore Textile Distributors Association v. Indian 
Union, A.I.R. 1960 Orissa 119; Ram Adhar v. Rama ` 


II] . Mis. Wren Bennet & Co. India Ltd. v. Gupta (Somasundaram, J.) 


Kirat Tiwari, A.LR. 1981 All. 405; Wardman 
Finance Corporation v. Ghulam Ahmad Lone, A.LR. 
1982 (NOC.) 142; Jalal Mohammed Ibrahim (died) 
v. Kokka Mohammed Ghouse, 84 L.W. 654; 
N.A.Munavar Hussain Sahip v. E.R.Narayanan, 
ALR. 1984 Mad 47; Mis. T.N.K Govindarajulu Chetty 
by T.N.V.Nanjappa Chetty v. P.Urajlal Dulabidass 
& Co., (1967)2 M.L.J. 465; Rovel & Co. v. Rama- 
chandran, (1977)1 S.C.C. 424; Suryaprakasam alias 
Chidambaranathan v. R.Vijayarangam, (1970;1 
M.LJ. 243. 

S.Rangarajan, Senior Counsel, for S.Soundrarajan 
for Petitioners. 

R.Krishnamoorthy Senior Counsel, for 
M.Venkatachalapathy for Respondents. 

The Court made the following 

ORDER: The respondent in R.C.O.P.No.1245 of 
1982 on the file of the Rent Controller (XI Judge, 
Court of Small Causes), Madras, is the petitioner 
in these C.R.Ps. The first petitioner and the legal 
representative of the second petitioner in the said 
R.C.O.P. are the respondents in these C.R.Ps. For 
thesake of convenience, the parties are referred to 
in this order as per their nomenclature in 
R.C.O.P.No.1245 of 1982. 

2. The petitioners filed R.C.O.P.No.1245 of 1982 
against the respondents under Sec.4 of the Tamil 
Nadu Buildings (Lease and Rent Control) Act 18 
of 1960 as amended by (Act 23 of 1973), (herein- 
after called the Act) for fixation offair rent for the 
petition mentioned building. The case of the peti- 
tioners is that they are the owners of the premises 
bearing D.No.2, General Patters Road, Madras 2 
and the respondentis the tenant ona monthly rent 
of Rs.631. Their further case is that taking into 
consideration the cost of construction of the peti- 
tion mentioned building, the age of the building, 
the amenities provided for and the land value in 
the locality etc. the fair rent for the petition men- 
tioned building has to be fixed at Rs.19,585 per 
month. The respondent filed a counter admitting 
that “the respondent is a tenant of the petition 
mentioned building and is carrying on business 
there. However, the respondent contended that 
the building is 50 years old, that the roofing is only 
Mangalore tiled roofing, that teak-wood is not 
used and that the wood used in the building in 
joists, rafters, doors and windows are only country 
wood. The respondent further contended that the 
present monthly rent of Rs.631 is the fair rent and 
reasonable rent for the petition mentioned 


411 


building. . 
3. Before the Rent Controller, P.W.1 was exam- 
ined on behalfofthe petitioners, R. W.1 was exam- 
ined on behalf of the respondent and the commis- 
sioner appointed by the Court was examined as 
C.W.1. The Rent Controller, on a consideration 
of the entire evidence on record both oral and 
documentary fixed the fair :ent for the petition 
mentioned building at Rs.12,128 per month and 
ordered that the petitioners are entitled to fair 
rent fixed at Rs.12,128 per month from the dàte of 
petition. Aggrieved by the order of the Rent 
Controller fixing the fair rent at Rs.12,128, the 
respondent filed an appeal R.C.A.No.1617 of 1983 
and the petitioners filed R.C.A.No.252 of 1984 
before the Appellate Authority (4th Judge, Court 
ofSmall Causes, Madras). The Appellate Author- 
ity bya common Judgment confirmed the order of 
the Rent Controller and dismissed both the 
appeals. As against the common judgment of the 
Appellate Authority in R.C.A.No.1617 of 1983 
and R.C.A.No.252 of 1984, the respondent has 
filed the present C.R.Ps. 
4. Mr.Rangarajan, the learned Senior Counsel 
appearing for the respondent, in the first place 
contended that the petition for fixation of fair rent 
was filed by the petitioner which is an unregistered 
partnership firm M/s.Gupta & Co., and such a 
petition for fixation of fair rent filed by the unreg- 
istered partnership firm is not maintainable in 
view of Sec.69(2) of the Partnership Act. The 
learned counsel further contended that whether 
the petition for fixation of fair rent is filed by all 
partners collectively or itis filed in the name of the 
firm by one or more partners, the following two 
conditions prescribed by Sec.69(2) of the Partner- 
ship Act must be fulfilled; 

(1) the firm must be registered and 

(2) That the persons suing must have been 

shown in the register of Firm as partners of the 

firm; ; 
the above conditions prescribed under Sec.69(2) 
of the Partnership Act are not satisfied in the 
present case, and therefore, the petition for fixa- 
tion of fair rent filed under Sec.4 of the Act by the 
partners of an unregistered firm is not maintain- 
able. In support of his contention, the learned 
counsel relied on the decision reported in 
Suryaprakasam alias Chidambaranathan v. R. Vijaya- 
rangam, (1970)1 M.L.J. 243, Balasore Textile Dis- 
tributors Association v. Indian Union, A.I.R. 1960 
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Orissa 119, Ram Adhar v. Rama Kirat Tiwari, 
A.LR. 1981 All. 405 and Wardman Finance Corpo- 
ration v. Ghulam Ahmad Lone, A.LR. 1982 (NOC) 
142 (J.& K.). I am unable to accept the above 
contention of the learned counsel for the respon- 
dent for the following two reasons: (a) This plea 
that the fixation of rent petition filed by the part- 
ners of the unregistered firm is not maintainable 
inviewofSec.69(2) ofthe Partnership Actwas not 
raised in the counter filed by the respondent in 
R.C.O.P.No.1245 of 1982. Admittedly, such a 
contention was raised for the first time only before 
theappellateauthority. The maintainability ofthe 
petition for fixation of rent is a plea that will have 
to be taken by the respondent at the earliest stage 
inthe R.C.O.P. itselfand when such a plea has not 
been taken in the counter filed in the R.C.O.P. 
itself, it will not be open to the respondent to raise 
the plea either in the appeal filed before the 
appellate authority or in the revision before this 
Court. In Jalal Mohammed Ibrahim (died) v. Kokka 
Mohammed Ghouse, 84 L.W. 654, a Division Bench 
of this Court has held as follows: 

“These authorities clearly establish that the 

evidence of non-registration of the firm is a 


plea that will have to be raised in the suit itself, 


and if it had not been raised, it could not be 
permitted to be raised for the first time in the 
second appeal. Such a plea could not be per- 
mitted to be raised in a separate suit is, in our 
opinion, a fortiorari case. In this connection we 
may also refer to the decision of this Court in 
Govardandas:v. Abdul Rahiman, wherein it 
was held: “There is distinct provision in the 
Limitation Act that a court is bound to dismiss 
asuiton the ground of limitation, if it finds the 
suit to to be barred, whether a plea of this kind 
had been raised on behalf of the defendants or 
not. No such provision however exists, in the 
Partnership Act and therefore the court is not 
bound to dismiss thesuit on the ground of non- 
registration of the firm suo motu, if no plea had 
been raised by any of the defendanis to the 
suit.” 
Learned counsel for the appellant drew our atten- 
tion to O.7, Rule 11(d), C.P.C., which states that 
the plaint shall be rejected where the suit appears 
from the statement in the plaint to be barred by 
any law and contended that Sec.69 of the Partner- 
ship Act being a provision barring a suit by an 
unregistered firm, the court could dismiss a suit 
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suo motu and that therefore the decision in Govar- 
dandas v. Abdul Rahiman, requires reconsidera- 
tion. But, we consider that it is not necessary to go 
into the aspect, because weare ofthe view that the 
maintainability of a suit is a plea that will have to 
be taken by a defendant in the suit, and, if such a 
plea had not been taken, it will not be open to him 
to raise the plea on any ground ina separate suit.” 
In N.A.Munavar Hussain Sahip and another v. 
E.R.Narayanan and others, A..R. 1984 Mad. 47, 
another division Bench of this Court following the 
principles laid down in Jalal Mohammed Ibrahim 
(died) v. Kokka Mohammed Ghouse Sahib, 84 
L.W. 654, held that the plea based on Sec.69(2) of 
the Partnership Act not raised in the written state- 
ment, cannot be allowed to be raised at a later 
stage. Therefore, as rightly pointed out by the 
appellate authority without pleadings as to the 
maintainability of the petition for fixation of fair 
rent in view of Sec.69(2) of the Partnership Act, 
the contention of the respondent as to the main- 
tainability of the petition for fixation of fair rentat 
a later stage before the appellate authority and 
before this Court in revision is not sustainable. 

(b) The facts of the present case go to show that 
the petition for fixation of fair rent is not filed in 
the firm name, but it is filed by the individual 
partners Dr.Gupta and Mrs.Kasthuri Gupta 
describing themselves as partners of M/s.Gupta & 
Co. It is admitted before me that the said firm is 
not a registered firm. A firm is merely a compen- 
dious name for the partners who constituted it. As 
pointed out by this Court in M/s. T.N.K. Govinda 


- Raju Chetty by T. N.V.Nanjappa Chetty v. P.Urajlal 


Dulabdass & Co. and another, (1967)2 M.L.J. 465, 
the firm not being a legal entity, in substance, the 
partners of the firm will be the landlords. This 
Court further observed in the above decision that 
when a firm purchases property, the purchase is 
really by its partners and it follows therefore, that 
when a firm lets out a residential building belong- 
ing to it, in effect, its partners become theeland- 
lords. Again, the Actisaself-contained Codein its 
field. Sec.4 of the Act deals with the fixation of fair 
rent and Sec.4 says that any application for fixa- 
tion of fair rent can be filed before the Rent 
Controller either by the landlord or by the tenant. 
“The landlord is defined under Sec.2(6) of the Act 
as follows: 
“Landlord” includes the person who is receiv- 
ing or is entitled to receive the rent of a 
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building, whether on his own account or on 
behalf of another or on behalf of himself and 
others oras an agent, trustee, executor, admin- 
istrator, agent, trustee, executor, administra- 
tor, receiver or guardian or who would so 
receive the rent or be entitled to receive the 
rent, if the building were let to a tenant.” 
Thus, it will be seen that the definition oflandlord 
given under Sec.2(6) of the Act is inclusive defini- 
tion. The inclusive definition in Sec.2(6) of the 
Act adds to the normal concept of landlord, cer- 
tain other categories of personssuch as the person 
who is receiving or is entitled to receive the rent of 
a building whether on his own account or on 
behalf of another or on behalf of himself and 
others as an agent etc. A person who is actually 
receiving or who is entitled to receive the rent ofa 
. | building will be a landlord within the meaning of 
Sec.2(6) of the Act and such a person can maintain 
a petition for fixation of fair rent against the 
tenant. In the present case, the petition for fixa- 
tion of fair rent is not filed in the firm name but in 


the name of individual partners. As already pointed - 


out, the firm is merely a compendious name for 
partners who constituted it and when the firm 
purchased the petition-mentioned property, the 
purchase is really by the partners and after the 
purchase of the petition-mentioned property, the 
partners become the landlords within the mean- 
ing of Sec.2(6) of the Act as they are entitled to 
receive the rent for the petition-mentioned prop- 


erty as an agent of the firm from the tenant. It i$- 


. | needless to point out that every partner of a firm 


is an agent of the firm and as an agent of the firm, ° 


the partners are entitléd to receive the rent for the 


petition-mentioned property from the tenant. In - 


these circumstances, in view of the inclusive defi- 
nition of landlord contained in Sec.2(6) of the Act 
and inasmuch as the petitioners as partners of the 
unregistered firm are entitled to recéive the rent 
due for the petition-mentioned property and 
actually received the same, there is no difficulty in 
holding that the petitioners are landlords within 
the meaning of Sec.2(6) and the petition for fixa- 


tion of fair rent filed by them is maintainable. . 


There is no merit in the contention ofthe learned 
counsel for the respondent that the petition for 
fixation of fair rent filed by the partners of the 
unregistered firm is not maintainable in view of 
Sec.69(2) of the Partnership Act. The principles 


laid down in the decisions relied on by the learned _ 
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. counsel for the respondent have no application to 


the facts of the present case. 

5. The second contention of the learned counsel 
for the respondent is that the petition mentioned 
premises consist of both free hold land measuring 
5,627 sq.ft. and lease hold lands measuring 5,141 
sq.ft; the petitioners cannot claim the benefits of 


' Tamil Nadu City Tenants Protection Act in 


respect of the lease hold land and therefore, the 
petitioners cannot ask for anything to be taken 
into account in respect of the lease hold land, for : 
purpose of fixation of fair rent for the petition 
mentioned property. The above contention of the 
learned counsel for the respondent cannot be 
countenanced for the following reasons: 
i, The above contention was not raised by the 
respondent either before the Rent Controller 
or before the Appellate Authority or even in 
` the grounds of C.R.P., and it is raised for the 
first time only during the arguments before me 
the respondent cannot be permitted to raise 
such a plea for the first time before this Court 
in the C.R.P. 
(B) The respondent in para 3 of the counter 
affidavit filed in R.C.O.P.No.1245 of 1982 
admitted that itis a tenant ofthe petition men- 
tioned building and the monthly rent payable 
is Rs.631. 
As already pointed out, the inclusive definition of 
landlord contained in Sec.2(6) of the Act includes 
a person who is actually receiving rent or who is 
entitled to receive rent in respect of the building. 
In view of the above definition of landlord, con- 
tained in Sec.2(6) of the Act and inasmuch as the 
petitioners are entitled to receive the rent and are 
aciually receiving the rent due for the petition 
mentioned building from the respondent, it can- 
not bé contended that the petitioners are not the 
landlords. ] 7E 
6. A careful reading of Sec.4 of the Act shows that 
the fair rent is fixed for the building and it is 


. -payable by the tenant for the building occupied by 


him. In other words, what is fixed under Sec.4 of 
the Act is the fair rent for the building tet out bya 
landlord to a tenant. Vide: Rovel & Co. v. Rama- 
chandran, (1977)1 S.C.C. 424. It is not the case of 
the respondent that it is not liable to pay rent for 


- the petition-mentioned buildings. Admittedly, the 


respondent is a tenant in respect of the petition- 
mentioned buildings and it is liable to pay rent for 
the petition-mentioned building. When it is 


> 


414 


admitted that the respondent is liable to pay rent 
to the petitioners for the petition-mentioned build- 
ings and when the respondent is actually paying 
the monthly rent to the peditioners, the respon- 
dent is equally liable to pay the fair rent in respect 
of the petition-mentioned building to the peti- 
tioners. Further in any by the sale deed Ex.P-8, the 
petitioners have purchased the right, title and 
interest of their vendors namely Dinrose Estate in 
the petition-mentioned premises. In these circum- 
stances, there is no merit in the contention of the 
learned counsel-for the respondent that the peti- 


tioners cannot ask for fixation of fair rent for the _ 


‘entire petition mentioned premises including the 
leasehold land. 

7. The next question we have to examine is whether 
the fair rent fixed by the Rent Controller and the 
Appellate Authority for the petition mentioned 
buildings at Rs.12,128 per month is correct. 

8. Admittedly, the tenancy is for non-residential 
purpose and according to Sec.4(3) of the Act, the 
fair rent for non-residential buildings shall be 
12% of the gross return p.a. on the total cost of 
such building. Sec.4(4) says that the total cost 
referred in Sec.4(3) of the Act shall consist of the 
market value of the site in which the building is 
constructed, the cost of construction of the build- 
ing and the cost of provision of any one or more of 
the amenities specified in Schedule-1 of the Act. 
Therefore, in the first instance, we have to deter- 
mine the cost of construction of the building. To 
find out the cost of construction of the building in 
question, we have to find out the class and type of 
the building, the age of the building, plinth area, 
market value of the site on which the building is 
constructed, the amenities etc. P.W.1 in his evi- 
dence speaks about the nature of.the petition 
mentioned building. The evidence of P.W.1 and 
his report Exs.P-6 would go to show that part of 
the building is constructed with brick and lime 
mortar and the remaining portion with brick and 
cement mortar. P.W.1 has further stated in his 
evidence that the petition mentioned building 
comes under the category of type-I Class A con- 
struction, except for the country tiled roofing portion 
which comes under the category of type-II. C. W.1 
in his evidence has stated that the building is built 
with brick work partly in lime and partly in mud 
and it is plastered with lime mortar. C.W.1 has 
further statéd in his evidence that the petition 
mentioned building comes under the category of 
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Type-1 B building. The sale deed in favour of the 
petitioners is marked as. Ex.P-8 in this case, and it 
is seen from annexure I A attached to Ex.P-8 that 
the petition mentioned building is a building with 
brick masonry walls and that country wood has 
been used. Inasmuch as thesale deed in favour of 
the petitioners Ex.P-8 is dated 22.1.1979, the par- 
ticular furnished in Annexure I A to Ex.P-8 have 
to be taken as correct. On the basis of the particu- 
lars given in Annexure I A to Ex.P-8, it has to be 
held that the building has been built with brickand 
lime mortar and that country wood had been used. 
In these circumstances, the Rent Controller and 
the Appellate Authority rightly held that the peti- 
tion mentioned building has to be classified as 
class-A-I according to P.W.D. specification. With 
regard to the age of the building, P.W.1 has 
deposed that the country tiled portion of the peti- ` 
tion mentioned building is 60 years old and the 
remaining portion of the building is 40 years old. 
On the other hand, C.W.1 in his evidence has 
stated that the entire building is 80 years old. In 
the annexure I-A attached to Ex.P-8, the ageof the 
building is given as over 60 years. Placing reliance 
on Ex.P-8, the Rent Controller and the appellate 
Authority have rightly fixed the age of the building 
as 60 years. Coming to the plinth area of the 
building P.W.1 in his evidence has stated that the 
total plinth area of the building would be 8,026 
sq.ft. On the other hand, C. W.1 in his evidence has 
stated that the total plinth area is 7,366 sq.ft. In 


` annexure I-A of Ex.P-8, the total plinth area is . 


given as 7,355 sq.ft. On the basis of the evidence of 
C.W.1 and the recitals in Ex.P-8 the Rent Control- 
ler and the Appellate Authority rightly fixed the 
plinth area of the petition mentioned building as 
7,366 sq.ft. Then we have to find out the market 
value of the site on which the petition mentioned 
building is constructed. The evidence on record 
discloses that the lease hold land measuring 4,874 
sq.ft. is in the front portion and the free hold land 
measuring 4,199 sq.ft. is in the rear portion ôf the 


: petition mentioned premises. P.W.1 on the basis 


Of Ex.P-2 and P-4 has fixed the market value ofthe 
land for the lease hold land at Rs.2 lakhs per 
ground and the market value of the free hold land 


at Rs.1,50,000 per ground. C. W.1 in his report has 


fixed the land value of the lease hold land at 
Rs.1,50,000 per ground and the market value of 
free hold land at Rs.2,25,000 per ground. The 
evidence in this case discloses that the petition 


Ij] 


mentioned building is situated next to the Wel- 
lington theatre in General Patters Road very near 
to the Mount Road, in an important place and it 
has all the locational amenities. Taking into con- 
sideration the evidence on record, the Rent Con- 
trollerand the Appellate Authority correctly fixed 
the market value of the hold lease land at Rs.2 
lakhs per ground and for the free hold land at 
Rs.3,50,000 per ground. 

9. Coming to the amenities, P.W.1 in his evidence 
has stated that the petition mentioned buiiding 
has all the basic amenities, Whereas R.W.1 in his 
evidence has stated that the petition mentioned 
building has only the basic amenity of electricity. 
Admittedly, the petition mentioned building has 
the amenity of excess open land after deducting 


Costs of construction of plinth — 
' Mangalore tiled roof at Rs.29 per 


M/s. Wren Bennet & Co. India Ltd. v. Gupta (Somasundaram, J.) 
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the 50% of the open land after deducting the 50% 
of the open land appurtenant to the petition 
mentioned building, and such excess open land 
has to be treated as amenity by virtue of proviso to 
Sec.4(4) of the Act. Taking note of the above 
amenities the Rent Controller and the Appellate 
Authority have correctly allowed the 10% of the 
cost of construction towards the basic amenities 
and 5% of the cost of building towards Schedule- 
Iamenities. On the basis of the above findings with 
regerd to the cost of construction of the building, 
the value of the site and the amenities the Rent 


. Controller.in para 11 of the order has given the 


following calculations for fixing the fair rent for 
the petition mentioned building at Rs.12,128 per 
month." / 











sq.ft. for 3751 sq.ft. Rs. 1,08,779-00 
Costs of Construction for Mangalore 
tiled over flat tiles at Rs.21 per sq.ft. for 721 sq.ft. Rs. —26,677-00 
Cost of construction for AC sheet 
roof at Rs.34 per sq.ft. for 134 sq.ft. Rs.  4,556-00 
Total cost of construction of the building Rs. 1,40,012-00 
Costs of construction for free hold land at Rs.37 
per sq.ft. for 853 sq.ft. Rs. 31,561-00 
at Rs.29 per sq.ft. for 1907 sq.ft. Rs.  55,303-00 
Total costs of construction of the Building Rs. 2,26,876-00 
Add 10% towards basic amenities Rs.  22,688-00 
Rs. 2,49,564-00 
Costs of depreciation (P.45284) Rs. 1,13,013-00 
Depreciated costs ' g Rs. 1,36,551-00 
Costs of land for lease-hold land at Rs.2,00,000 . 
per ground for 4,874 sq.ft. f Rs. 4,06,167-00 ' | 
Costs of land for free hold land at Rs.3,50,000 ^ . : 
per ground for 4,199 sq.ft. Rs. 6,12,354-00 
Costs of the building Rs.: 11,55,672-00 
-Add 5% towards Schedule I amenities Rs. | 55,754-00 
GROSS RETURN . Rs. 12,12,826-00 


12% on the gtoss return per month ` 


' 12,12,826 x 12 





100 x 12 
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The fair rent is Rs.12,128 per month.” The above 
calculation on the basis of the findings of the Rent 
Controller and the Appellant Authority with regard 
to the cost of construction of the building, value of 
the site and the provisions amenities as correct, 
the calculations given by the Rent Controller in 
para 11 of his order and confirmed by the Appel- 
late Authority for arriving at the fairrent at Rs.12,128 
per month are also correct and they do not call for 
any interference in these C.R.Ps. The fair rent is 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Abdul Hadi, J. 

A.No.671 of 1981 20th January, 1992. 
ere Mudaliar and others. „Appellants 
P. V.Rajagopal (died) and others ... Respondents. 


(A) Tamil Nadu Hindu Religious iid Charitable 
Endowments Act (XXII of 1959), Sec.64(5)(b) - 


Deputy Commissioner modifying scheme - Person 


wanting to set aside modified scheme - It should 
plead that ingredients of section have not been sat- 
isfied. 

The suit is to set aside the order of the Deputy 
Commissioner and the appellate order therein. In 
such asuit, the main grounds that can be takenare 
only with reference to the above referred to two 
points. So, unless the plaintiff insuch a suit pleads 
and proves before the Deputy Commissioner that 


the abovesaid ingredients of Sec.64(5)(b) were . 


not satisfied, he cannot succeed in such a suit. 
[Para 6] 

(B) Tamil Nadu Hindu Religious:and Charitable 
Endowments Act (XXII of 1959), Sec.64(5) (a) and 
(b) - Are mutually exclusive - Proviso to section 
applies only to sub-section (a) - Deputy Commis- 
sioner has unrestricted and unconditional power to 
modify scheme under Sec.64(5) (b) - He can modify 
scheme framed by court also. 

The proviso relates only to Sec.64(5)(a) and not to 
Sec.64(5)(b). Only underneath Sec.64(5)(a), the 
proviso is found in the enactment and thereafter 
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Rs. 12,128-26 
or 
Rs. 12,128. 


fixed by the Rent Controller and the Appellate . 
Authority for the petition mentioned building 
Rs.12,128 per month on the basis of evidence on 
record and there is no infirmity in the order of the 
Rent Controller and the judgment of the Appel- 
late Authority. There is no merit in these C.R.Ps. 
and they are liable to be dismissed. Accordingly 
the C.R.Ps. are dismissed. No costs. i 


BS. Petitions dismissed. 


only comes Sec.64(5)(b) No doubt, both 
Secs.64(5)(a) and 64(5)(b) deal with modification 
of any pre-existing scheme by the Deputy Com- 


- missioner. But Sec.64(5)(b) deals with modifica- 


tion by the Deputy Commissioner where he is 
satisfied that there is the abovesaid inconsistency. 
On the other hand, Sec.64(5)(a) deals with modi- 
fication of any scheme. There may be even any : 


: other factual necessities for modification of a 
- Schemeandsuch modifications would come under 


Sec. 64(5)(a). But though Sec.64(5)(a) is worded 
generally, in view of Sec.64(5)(b) providing for a 
particular situation as stated above, Sec.64(5)(a) 
should be held to be providing for a modification 
other than the modification contemplated under 
Sec.64(5)(b). So, in that sense, Sec.64(5)(a) and 
Sec.64(5)(b) are mutually exclusive. Only in the 
case of Sec.64(5)(a), the proviso therein will 
apply, that is, in certain cases, of court Schemes 
modification could be done by the Deputy Com- 
missioner subject to such conditions and restric- 


. tions as may be prescribed. But that qualification 


to the power given to the Deputy Commissioner is 
not there in the case of his power to modify under 
Sec.64(5)(b). If really he is satisfied that there is 
the abovesaid inconsistency, he is free to modify 
the original scheme and the Legislature has not 
thought it fit to fetter the said power with any 
restrictions or conditions as contemplated in the 
case of modification under Sec.64(5)(a) of the 
Act. [Para 7] 
Cases refeited to: — . 
Radhakrishnan v. Manickam, (1974)2 M.L.J. 179; 
Sri Kailasanathaswami Devasthanam v. Chocka- 
lingam Chettiar, (1981)1 M.L.J. 159. 
M.Venxatachalapathy for Appellants. 


t 


uU 
P.M.Bhaskaran, T.L.Ram Mohan, for Sepania 
Nos.2, 3, 4 and 5. 

The Court delivered the following 
JUDGMENT:- Defendants 3 to 5 are the appel- 
lants in this appeal against the judgment and 
decree dated 24.4,1981 in O.S.No.122 of 1977 on 
the file of Sub Court, Kancheepuram, decreeing 
the suit as prayed for by the plaintiff-1st respon- 
dent herein and thereby setting aside Ex.A-2 
appellate order dated 24.3.1977 of the 1st defen- 
dant-2nd respondent herein (The Commissioner, 
H.R. & C.E.) in A.P.No.29 of 1976 on his file and 
also the original order in O.A.No.37 of 1974, 
dated 18.5.1974 passed by the 2nd defendant 3rd 
respondent herein (The Deputy Commissioner, 
H.R. & CE. ). The said suit was filed under Sec.70 
of the Tamil Nadu Hindu Religious.and Chari- 
table Endowments Act; 1959 (hereinafter referred 
to as ‘the Act’). 

2. Originally the abovesaid Deputy Commissioner 
initiated suo motu action to modify,the scheme 
relating to the suit temple, of which the plaintiff 
claimed to be the hereditary trustee. The Deputy 
Commissioner sought to so modify under 
Sec.64(5)(b) of the said Act: The original scheme 
relating to the suit temple was framed according 
to the plaintiff, by Ex A-3 judgment dated 24.1.1924 
passed by the court of the District Munsif of 
Kancheepuram in O.S.No.384 of 1920. That was a 
suit for a declaration that the plaintiffs therein 
were hereditary Dharmakarthas of thesuit temple 
along with the defendants therein. There, no doubt 
it was held that there was no evidence as to when 
the suit temple was built and who built it. How- 
ever, the said court found that the plaintiffs 1 to 3, 
6, 8, 12, 15 and 16 therein wepe hereditary Dhar- 
makarthas ofthe suit temple along with the defen- 
dants therein. According to the present plaintiff, 
the abovesaid plaintiffs in O.S.No.384 of 1920, in 
whose favour, the abovesaid decree has been given, 
were his forefathers. The further plea ofthe plain- 
tiff is that pursuant to Ex.A-3, the then existing 
Hindu Religious and Charitable Endowment Board, 
in O.A.No.221 of 1927 framed a scheme for the 
suit temple by order dated 11.1.1928 taking into 
consideration the abovesaid decision in O.S.No.324 
of 1920. Further, according to the plaintiff, under 
clause (5) of the said scheme, the actual manage- 
ment of the suit temple has. to be carried on by 


.three executive trustees, one of whom shall be a 


member of the family of Venkatachala Mudaliar 


MLJ.53 
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(16ih plaintiff therein, who is said to be the ances- 
tor of the present plaintiff) and that all the three - 
trustees shall be elected by the community in the 
manner provided in the scheme. The further plea 


_of the plaintiff is that the said scheme was sought 


to be cancelled in O.S.No.11 of 1928 on the file of 
District Court, Chingleput. But the said suit was 
dismissed and the scheme was approved and as 
such according to the plaintiff the scheme must be 
deemed to be one framed by the civil courtand the ' 
abovesaid Deputy Commissioner under the Act 
has no jurisdiction to modify the said scheme 
already framed by the court under Sec.64(5)(a) 
and (b) of the Act. His further plea is that under 
the abovesaid original scheme, the administration 
of thesuit temple has to be carried on by the Board 
of Trustees, representing 12 families referred to 
therein, with a special provision for the plaintiff's 
family, who shall always be one of the Executive 
Trustees to be elected by the community. This 
particular provision giving special right to the 
plaintiff's family had been deleted in-the modified 
scheme of the Deputy Commissioner and, there- 


.fore, the present suit has been filed after thé 


plaintiff has failed before the commissioner also. 
3. In the suit, inter alia, the court below has found 
that the Deputy Commissioner has no power to 
modify the scheme under Sec.64(5)(b) of the Act; 
the said Sec.64(5)(b) runs as follows: . 
“If the Deputy Commissioner is satisfied that 
any such scheme referred to in clause (à) is 
inconsistent with this Act and the rules made 
tnereunder, he may, at any time, after consult- 
ing the trustee and the persons having interest, 
. modify it in such manner as may be necessary 
io bring it into conformity with the provisions 
af this Act and the rules made thereunder.” 
The court below has held, inter alia, that there is no 
evidence in this case that the Deputy Commis- 
sioner was satisfied that the scheme already framed 
was inconsistent with the provisions of the abovesaid 
act or that at any time he consulted the trustees 
and the persons having interest in the affairs of the 
temple before modifying the scheme. Factually 
also, the court-below found that there were no 
inconsistencies as stated- above. No doubt, the 
court below also held that there was no need to 
amend the original scheme because there was no 


-complaint by the villagers that the temple was 


mismanaged and the scheme was not working 
well. The court below also held that the original 


^ 
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scheme was that of the court and that it was 
conceded that when a scheme was settled by a 
court, the authorities under the Act hac no juris- 
diction to interfere. 
4. Nodoubt, against thesaid judgmentofthe court 
below, there is no appeal by defendants 1 and 2. 
Defendants 3 to 5 alone have preferred this 
appeal. The learned counsel for the appellants 
points out that since the power exercised by the 
Deputy Commissioner in modifying the scheme 
was exercised under Sec.64(5)(b) (which accord- 
ing to the decision in Radhakrishnan v. Manickam, 
(1974)2 M.L.J. 179, is only a suo motu power 
exercisable by the Deputy Commissioner where 
the ingredients of the said clause aresatisfied. The 
plaintiff, if he wants to set aside such 2 scheme; 
ought to have, alleged either in his objection 
before the Deputy Commissioner or in his appeal 
before the Appellate Authority or in his plaint in 
thissuit that the ingredients of Sec.64(5)(b) ofthe 
Act have not been satisfied. In other words, 
according to him, while the plaintiff has not pleaded 
anywhere that the Trustees of the suit temple or 
the persons interested in thesuit temple were not 
consulted by the Deputy Commissioner before he 
made the modification, or, that there was no 
inconsistency between the original scheme and 
the abovesaid Act or the Rules made thereunder, 
the court below has erred in going into the said 
question and holding that such ingredients of 
Sec.64(5)(b) have not been complied with and 
that modification by the Deputy Commissioner 
was wrong or without jurisdiction. 
5. Thelearned counsel for defendants 1 and 2 who 
are respondents 2 and 3 supports the ebovesaid 
argument of the Jearned counsel for the appel- 
lants. On the other hand, the learned counsel for 
the respondents 4 and 5 contends that since the 
said question relates to the jurisdiction of the 
Deputy Commissioner under Sec.64(5) (b) of the 
Act, there was no necessity to plead the non- 
consultation of the trustees or the abovesaid per- 
sons interested, or, the non-existence of the 
abovesaid inconsistency. He also argues that the 
original scheme was a court scheme and that the 
Deputy Commissioner cannot modify the scheme 
in the year 1971 since at that time there were no 
Rules stipulating the conditions and restrictions 
subject to which such modification could be made 
pursuant to proviso to Sec.64(5). In this connec- 
-tion he also relied on the decision in Sri 
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Kailasanathaswami Devasthanam v. Chockalingam 
Chettiar, (1981)1 M.L.J. 159. 

6.Ido not agree with the argument of the learned : 
counsel for the respondents 4 and 5. But, J am 
inclined to accept the argument of the learned 
counsel for the appellants. It is because, the suit is 
toset aside the order of the Deputy Commissioner 
and the appellate order therein. In such a suit, the 
main grounds that can be taken are only with 
reference to the above referred to two points. So, 
unless the plaintiff insuch a suit pleads before the 
Deputy Commissioner and proves that the abovesaid 
ingredients of Sec.64(5) (b) were not satisfied, he 
cannot succeed in such a suit. On the other hand, 
theonly plea in the plaint is that since the original 
scheme was court scheme, the Deputy Commis- 
sioner had no power to modify it. . 
7. But the lawis not that the scheme framed by the 
court cannot be modified at all by the Deputy 
Commissioner. No doubt in the above referred to 
Sri Kailasánathaswami Devasthanam v. Chocka- 
lingam Chettiar, (1981)1 M.L.J. 159, it was held by 
this Court that pursuant to the praviso to 
Sec.64(5)(a) in respect of certain court Schemes 
mentioned therein, the Deputy Commissioner could 
modify the scheme “only subject to such condi- 
tions and restrictions as may be prescribed” and in 
that case it was found on facts that at the relevant 
point of time, the said Rules prescribing the 
abovesaid conditions and restrictions were not 
framed and that is why it was held in that decision 
that since the said Rules had not been prescribed, 
the Deputy Commissioner had no power to mod- 
ify those kinds of court scheme. The learned coun- 
sel for respondents 4 and 5 contends that the said 
proviso would apply even to the present case 
though coming under Sec.64(5)(b) of the Act and 
that since in the present case also, in 1971, there 
were no such Rules, it should be held that the 
Deputy Commissioner had no power to modify 


` the original scheme, which according to the said 


counsel, was a court scheme as contemplgted in 
the said proviso. I am unable to agree with this 
submission. The proviso relates only to Sec.64(5)(a) 
and not to Sec.64(5)(b) Only underneath 
Sec.64(5)(a), the proviso is found in.the enact- 
ment and thereafter only comes Sec.64(5)(b). No 
doubt, both Secs.64(5)(a) and 64(5)(b) deal with 
modification of any pre-existing scheme by the 
Deputy Commissioner. But Sec.64(5)(b) deals with 
modification by the Deputy Commissioner where 
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he is satisfied that there is the abovesaid inconsis- 
tency. On the other hand, Sec.64(5)(a) deals with 
modification of any scheme. There may be even 
any other factual necessities for modification of a 
scheme and such modifications would come under 
Sec.64(5)(a). But though Sec.64(5)(a) is worded 
generally, in view of Sec.64(5)(b) providing for a 
particular situation as stated above, I think 
Sec.64(5)(a) should be held to be providing for a 
modification other than the modification contem- 
plated under Sec.64(5)(b). So, in that sense, 
Sec.64(5)(a) and Sec.64(5)(b) are mutually exclu- 
sive. Only in the case of Sec.64(5)(a), the proviso 
therein will apply, that is in certain cases of court 
Schemes modification could be done by the Dep- 
uty Commissioner, subject to such conditions and 
restrictions as may be prescribed. But that qualifi- 
cation to the power given to the Deputy Commis- 
sioner is not there in the case of his power to 
modify under Sec.64(5)(b). If really he is satisfied 
that there is the abovesaid inconsistency, he is free 
to modify the original scheme and the Legislature 
has not thought it fit to fetter the said power with 
any restrictions or conditions as contemplated in 
the case of modification under Sec.64(5)(a) of the 
Act. 
8. The net result is that the observation of the 
court below that in view of the non-consultation 
as contemplated under Sec.64(5)(b) of the Act 
and the non-existence of the abovesaid inconsis- 
tency, the Deputy Commissioner in the present 
case, did not have the power to modify theoriginal 
scheme, is special pleading by the court below, 
unless, the plaintiff, who wants to set aside the 
abovesaid order of the Deputy Commissioner or 
the Commissioner, pleads that the abovesaid 
; requirements of Sec.64(5)(b) were not fulfilled, 
the court cannot go into that question. The court 
can very well presumé in such a situation that 
those requirements were fulfilled. 
9. In the result, the judgment and decree of the 
trial courtare set aside and the abovesaid orders of 
defendants 1 and 2 respectively are upheld and the 
Suit is dismissed. Accordingly the appeal is 
allowed. However, in the circumstances of the 
case, there will be no order as to costs throughout. 


BS. ---- Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Bellie, J. 


S.A.No.1296 of 1983 23rd August, 1991. 
Yakub Rowther Appellant 
v. 

Poongavanammal and others „Respondents. 


Civil Procedure Code (V of 1908), O.21, Rule 63 - 
Claim suit- Decision - When operates asresjudicata — 
in a subsequent suit. 

A decision rendered in a claim suit filed under 
O.21, Rule 63 where the claimant is plaintiff and 
the judgment-debtor is defendant or one of the 
defendants that decision will operate as res judi- 
cata if the requisite conditions laid down in Sec.11, 
C.P.C., viz., the subject-matter of the suits and the 
issue involved for decision being the same are 
present. [Para 7] 
Cases referred to: 

Kandadai Narasimhachariar v. Raghava Padayachi, 
(1945)2 M.L.J. 89; Mangru Marto v. Yamakandan 
Lal, 4.I.R, 1967 S.C. 1390; Bandipada Ramireddy 
v. Tagaran Bichalu, (1952)1 M.L.J. 475; Mangru v. 
Tarakeshwar Nath, (1931)61 M.L.J. 196; Yakub 
Rowiher v. Poongavanammal, (1990)1 L.W. 444. 
R.Alagar, Senior Counsel, for Appellanis. 
S.Gapalarathnam, Senior Counsel, for Respon- 
dents. 

The Court made the following 

JUDGMENT:- The plaintiff is the appellant. He 
filed a'suit for declaration and injunction against 
theseven defendants on the basis of the sale deed 
Ex.A-1 executed by second defendant on 24.4.1967. 
The same property was sold by the second defen- 
dant along with defendants 3, 4 and 5 under 
Ex.B-10 sale deed dated 2.3.1978 in favour of first 
defendant. According to the plaintiff on the basis 
of Ex.B-10 the defendants 1, 6 and 7 interfered 
with the possession and enjoyment of the plaintiff. 
Therefore the suit. 

2. Defendants 1, 6 and 7 are contesting the suit 
while other defendants remained ex parte. 

3. It is contended that one Sadayan Asari filed 
O.S.No.290 of 1967 against the second defendant 
for recovery of amount due under a pronote dated 
9.10.1964. In that suit Sadayan Asari got the suit 
property attached before judgment on 27.6.1967. 
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The present plaintiff who had purchased the prop- 
erty earlier on 24.4.1967 filed a claim petition 
LA.No.1972 of 1968 for raising attachment by an 
order dated 8.8.1970 that application was dis- 
missed on the ground that another suit O.S.No.577 
of 1967 filed by the present plaintiff against two 
persons in respect of the same properties for 
declaration and injunction was dismissed. The 
present plaintiff filed O.S.No.656 of 1971 against 
Sadayan Asari and Pachaiyammal-second defen- 
dant in the District Munsif Court, Kallakurichi 
under O.21, Rule 63, C.P.C. for setting aside the 
summary order in the claim petition. This suit was 
decreed on 30.4.1973 on the ground that the judg- 
ment and decree in O.S.No.577 of 1967 were 
reversed in A.S.No.181 of 1969 on 28.8.1970 on 
the file of Sub Court, Cuddalore, Sadayan Asari 
filed A.S.No.447 of 1973 in the Sub Court, Cuddal- 
ore against the judgment and decree in O.S.No.656 
of 1971 against the present plaintiff and also 
Pachaiyammal-the second defendant. The appeal 
was allowed on 4.11.1974 and the suit was dis- 
missed on the ground, that, (i) thesale in favour of 
the present plaintiff by Pachaiyammal was 
intended to defeat and delay the creditors and 
hence it was hit by Sec.53 of the Transfer of Prop- 
erty Act; and (ii) Pachaiyammal was a minor on 
the date ofsale and therefore thesale was invalid. 
As against this judgment no second appeals was 
preferred. 
While so the fourth defendant in the present suit 
filed O.S.No.113 of 1975 against the present plain- 
"tiff, his vendor-second defendant Pachaiyammal 
and also her sisters-defendants 3 and 5, for parti- 
tionofher 1/4thsharein the verysame property on 
the -ground that the property belonged to her 
father Doraisamy Asari who died leaving behind 
three daughters and a son. The suit was contested 
onthe ground that the fourth defendant was not 
the dáughter of Doraisamy Asari and in any case 
he died before 1956 and therefore she could not 
. claim any share. The plaintiff as first defendant in 
that suit also contended that he was the absolute 
owner of the property and Pachaiyammal had no 
right. The trial court held that the plaintiff therein 
Le., Vengachialias Veerammalwas not the daugh- 
ver of Doraisamy Asari and also she did not prove 
that Doraisamy Asari died after 1956. The court 
gave further finding that the second defendant 
herein-Pachaiyammal alone was the owner of the 


-property in view of ‘the judgment in appeal 
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A.S.No.447 of 1973. The fourth defendant filed an 
appeal A.S.No.46 of 1978 before the Sub Court. - 
Cuddalore. In that appeal the present plaintiff Łe., 
the first defendant in that case also filed a cross 
objection against the finding that Pachaiyammal 
was entitled to the property. The appellate court 
concurred with the finding of the trial court and 
dismissed the appeal and also dismissed the cross 
objection on the ground that A.S.No.447 of 1973 
operates as res judicata. No further appeal was 
filed. On these grounds the defendants prayed for 
dismissal of the suit. 

4. The trial court held that the judgment in 
A.S.No.447 of 1973 and the judgment A.S.No.46 
of 1978 do not operate as res judicata as contended 
by the defendants. If further held that the second - 
defendant Pachaiyammal was a major on the date 
of the sale deed in favour of the plaintiff and the 
plaintiff was also in possession of the property on 
the date ofthe suit. Therefore the suit was decreed 
as prayed for. The contesting defendants 1, 6 and 
7 filed A.S.No.120 of 1982 in the Sub Court, 
Cuddalore and the Court gave a finding to the 
effect that the said two judgments in the earlier 
proceedings operate as res judicata and therefore 
it allowed the appeal and dismissed the suit. As 
against this the present second appeal is pre- 
ferred. . 

5. The second appeal earlier came up before Mohan, 
J. (as he then was). The main point that arose for 
consideration of the learned Judge was whether 
the present suit is barred by the principle of res 
judicata in view of the decisions in A.S.No.447 of 
1973 and A.S.No.46 of 1978. .In support of the 
contention of the appellant-plaintiff that the suit 
is not barred by res judicata a Full Bench decision 
of this Court in Kandadai Narasimhachariar v. 
Raghava Padayachi, (1945)2 M.L.J. 89, anda judg- 
ment of the Supreme Court in Mangru Marto v. 
Yamakandan Lal, A..R. 1967 S.C. 1390, were 
cited, while on the side of the respondents-defen- 
dants a Division Bench ruling of this Court in 
Bandipada Ramireddy v. Tagaran Bichalu, (1952)1 
M.L.J. 475, was relied on. 

6. While it was argued by the appellant- plaintiff 
that the decision in A.S.No.447 of 1973 which was 
rendered in a claim suit under O.21, Rule 63, 
C.P.C. will not operate as res judicata, the oppo- 
site side contended that it will operate as res 
judicata. In the Division Bench decision in Bandi- 
pada Ramireddy v. Tagaran Bichalu, (1952)1 M.L.J. 


I] 


475, it has been clearly held that a decision regard- 
ing the title to the property in dispute in a claim 
suit filed under O.21, Rule 63, C.P. C. where the 
claimant and judgment-debtor were parties as 
co-defendants would operate as res judicata in a 
subsequent suit between the claimant and the rep- 
resentatives in interest of the judgment-debtor 
where the title of the same property is in dispute if 
the three requisite conditions laid down by the 
Privy Council in Mangru v. Tarakeshwar Nath, 
(1931)61 M.L.J. 196, for applicability ofthe rule of 
res judicata as between co-defendants are satis- 
fied. The requisite conditions are, (i) there must 
be a conflict of interests. between the defendants 
concerned, (ii) it must be necessary to decide this 
conflict in order to give the plaintiff the relief he 
claims, and (iii) the question between the defen- 
dants must have been finally decided. 

7. From this principle laid down it goes without 
saying that a decision rendered in a claim suit filed 
under O.21, Rule 63, where the claimant is plain- 
tiff and the judgment-debtor is defendant or one 
of the defendants that decision will operate as res 
judicata if the requisite conditions laid down in 
Sec.11, C.P.C., viz., the subject-matter of the suits 
and the issue involved for decision being the same 
are present. In this Division Bench decision an 
observation of the Full Bench in Kandadai Nara- 
simhachariar v. Raghava Padayachi, (1945)2 M.L.J. 
69, has been referred io and held that the said 
observation will not land itself to the interpreta- 
tion that in no case will the decision be given in a 
suit under O.21, Rule 63 with reference to title to 
the property would operate as res judicata in a 
subsequent suit. In other words according to the 
Division Bench the Full Bench decision is not to 
the effect that the decision rendered in a suit filed 
under O.21, Rule 63 will not operate as res judi- 
cata even if the parties, the subject-matter and 
issues involved for decision in the two suits are 
same. 


8.In fhe decision of the Supreme Court in Mangru — 


Marto v. Yamakandan Lal, A.I.R. 1967 S.C. 1390, 
the point under consideration was whether an 
order passed on petition filed under O.21, Rule 58 
would operate as res judicata in a subsequent suit. 
While deciding this point the Supreme Court 
referred to with approval the decision in the Full 
Bench in Kandadai Narasimhachariar v. Raghava 
Padáyachi, (1945)2 M.L.J. 89, Mohan, J. Express- 
ing the view that the said observation in the 


Yakub Rowther v. Poongavanammal (Bellie, J.) 
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Division Bench decision in Bandipada Ramireddy 
v. Tagaran Bichalu, (1952)1 M.L.J. 475, does not 
seem to be in accordance with the ruling of the 
Full Bench in the light of the confirmation of it by 
the Supreme Court and this is an important ques- 
tion to be decided, wanted the matter to be 
referred to a Full Bench. 

9. The Full Bench to which the matter was referred 
to in the decision reported in Yakub Rowther v. 

Poongavanammal, (1990)1 L.W. 444, held, as seen 
from paragraph 7 of the Judgment, that the 
Supreme Court decision in Mangru Marto v. 
Yamakandan Lal, A.LR. 1967 S.C. 1390, was ren- 
dered with regard to the implications of an unsuc- 
cessful claimant (who filed a petition under O.21, 
Rule 58, C.P.C. and not filed a suit under O.21, 
Rule 63 and the approval of the Supreme Court of 
the decision of the Full Bench in Kandadai Nara- 
simhachariar v. Raghava Padayachi, (1945)2 M.L.J. 
89, would only be understood as confining to the 
said aspect alone ie., the. appication of an order 
passed on a petition filed under O.21, Rule 58 
without taking the matter further by way of suit. 

The Full Bench further held that the decision of 
the Division Bench in Bandipada Ramireddy v. 

Tagaran Bichalu, (1952)1 M.L.J. 475, was ren- 
dered in a different context, by meaning that in the 
case ia the Division Bench decision a claim suit 
under O.21, Rule 63 has been filed. So holding the 
Full Bench said that whether to a particular casea 
decision rendered under O.21, Rule 63 will oper- 
ate as res judicata will depend upon the scope of 
the controversy in that case i.e., as to whether the 
subject matter of the suit in both the suits is the 
same and the parties are the same and issue 
involved is the same. So holding the Full Bench 
referred the matter back to the single judge to 
dispose of the appeal. This is how the matter is 
now before me. 

10. From the above findings of the Full Bench in 
Yakub Rowther v. Poongavanammal and others, 
(1990)1 L.W. 444, it is clear that a decision ren- 
dered in a claim suit filed under O.21, Rule 63 will 
operate as res judicata as held by the Division 
Bench in Bandipada Ramireddy v. Tagaran 
Bichalu, (1952)1 M.L.J. 475, if the subject matter 
of thesuits is thesameand the parties are the same 
and issues involved for decision are the same. So 
what we have to decide is, for the decision in 
A.S.No.447 of 1981 to operate as res judicata in the 
present suit whether the parties in both the suits 
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are the same and the issues involved are the same 
as laid down under Sec.11, C.P.C. It is not in 
dispute that the parties in both the suits are same 
and the subject-matter is the same and the issues 
involved is also the same. This being the case it is 
obvious that the decision in A.S.No.447 of 1981 
will operate as res judicata in the present suit. The 
decision in the cross objections filed by the plain- 
tiff herein in A.S.No.46 of 1978 which was based 
on the decision in A.S.No.447 of 1973 that decision 
ie. the decision in the cross-objections in A.S.No.46 
of 1978 also would operate as res judicata. There- 
fore the judgment of the first appellate Court has 
to be upheld as correct. 

11. The result is, the appeal is dismissed, but 
considering the circumstances of the case there 
will be no order as to costs. 


E 


B.S. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. - 


Present:- Srinivasan, J. 


C.R.P.No.3291 of 1990 17th December, 1990. 
M.Nemichand Jain ... Petitioners 
v. 

P.Ethirajan -..Respondent. 


(A) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), Sec.10(3) (a) (iii) - Peti- 
tion under - No averment that landlord is not in 
occupation of any non-residential building for the 
purpose of carrying on his son's business - Landlord 
seeking eviction on that footing only - Absence of 
averment whether vitiates proceedings. 

Though there is no specific averment, it is clear 
from the petition that the respondent is seeking 
eviction of the petitioner herein on the footing 
that he requires the premises for the purpose óf 
his son's business which is being carried on in a 
rented premises. Taking into consideration all the 
averments made in the petition, it is clear that the 
respondent prayed for an order ofeviction only on 
the basis of bona fide requirement. The courts 
have to consider only the evidence on record and 
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decide whether the bona fide requirement has 
been made out. The absence of an express sen- 
tence in the pleading does not vitiate the 
proceedings. [Para 1] 
(B) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), Secs.2(2) and 10(3)(a)(üi) 
- ‘Building’ - Building let out for rent two shops in the 
front portion - Rear portion always in occupation of 
landlord for purpose of his residence - Landlord 
vacaiing that portion but not letting it out and keep- 
ing it vacant - Such residential portion, if that of the 
building let out to tenants - Landlord, if can be said 
to be occupying anon-residential building ofhis own 
for the purpose of his son’s business. 
Sec.2(2) of the Act defines a ‘buildjng’ as any 
building let or to be let separately for residential 
or non-residential purposes and includes the gar- 
den, grounds etc., In this case, the building that 
was let out was only the shop which was occupied 
by the petitioner herein and another teashop in 
the front, portion of No.62, Kandappa Chetty 
Street. The rear portion was always in the occupa- 
tion of the landlord for the purpose of his resi- 
dence. Hence there is a severance and carving out 
of the portion let out from the entire building. The 
portion let out has been used for non-residential 
purposes and the portion which was retained by 
the landlord was only used for his residential 
purpose. Even after he vacated it, it was not let out 
and it was kept vacant and tkcrefore, it continued 
to be a residential building. Hence, it cannot be 
treated as part of the building let out to the tenant 
within the meaning of Sec.10(3)(c) of the Act. 
Under Sec.10(3)(a) (iii) of the Act, a landlord may, 
subject to the provisions of clause (d) apply to the 
controller for an order directing the tenant to put 
him in possession of the building in case it is a ron- 
residential building, ifthe landlord or any member 
of his family is not occupying for purposes of a 
business which he or any member of his family is 
Carrying, a non-residential building in the city, 
town or village concerned which is his owns The 
language is quite clear and it cannot be said that 
the landlord is occupying a non-residential build- 
ing of his own for the purpose of his son’s business. 
[Para 2] 
(C) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), Sec.10(3)(a) (ii) - Bona 
fides - Question of - How to be considered. 
The question of bona fide has to be considered 
onlyon thebasis of all thecircumstances available 


I] Nemichand Jain v. Ethirajan (Srinivasan,J.) 


in the case. It is not possible to contend that the 
court should advert to one of such circumstances 
only and decide the question of bona fue [Para 8] 
Cases referred to: 

Mjs.Shelat Brothers v. Lord Narendradas. A.LR. 
1985 Mad. 95; C.S.Pillai v. Captain M.A.Murugaraj, 
(1983)2 M.L.J. 310; Nandan Brothers v. Kamaladevi 
Chandak and others, (1989)2 L.W. 25. 

T.L.Ram Mohan, for Petitioner. 

R.Srinivasan, for Respondent. 

The Court made the following 


ORDER:- The civil revision petition is directed 


against the concurrent orders of the Rent Con- 
troller and Appellate Authority granting the prayer 
of the respondent herein for eviction of the peti- 
tioner, under Sec.10(3) (a) (iii) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 1960. 
The petitioner contends that the findings of the 
courts below are wholly unsustainable for several 
reasons. The first submission made by learned 
` counsel for the petitioner is that there is no spe- 
cific averment in the petition filed by the respon- 
dént that the respondent is not in occupation of 
any non-residential building for the purpose of 
carrying on his son's business. In the absence of 
such an averment in the pleading, it is contended 
by learned counsel that the bona fide requirement 
of the respondent ought not to have been 
accepted. I do not agree. Though there is no 
specific averment, it is clear from the petition that 
the respondent is seeking eviction of the peti- 
, | tioner herein on the footing that he requires the 
premises for the purpose of his son's business, 
which is being carried on in a rented premises at 
No.224, Thambu Chetty Street, Madras-1. Taking 
into consideration all the averments made in the 
petition, it is clear that the respondent prayed for 
an order of eviction only on the basis of bona fide 
requirement. The courts have to consider only the 
evidence on record and decide whether, the bona 
fide requirement has been made out. The absence 
of an,express sentence in the pleading does not 
vitiate the proceedings before the courts below. 
2. The second contention put forward by-learned 
-counsel is that the petition under Sec.10(3) (a) (iii) 
of the Act is not maintainable inasmuch as the 
respondent was having in hi$. possessiona portion 
in the very same building at No:62, Kandappa 
Chetty Street, in the rear, vacant. It is brought out 
in the evidence that the respondent was living in 
the said rear portion and he had shifted his 


‘the Act defines a ‘building’ as any building let or to 


‘Sec.10(3)(c) of the Act. Under Sec.10(3) (a) (iii) of 
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residence to Mylapore two years prior to the depo- 
sition. According to learned counsel, when a por- 
tion of the building is vacant and is in the control 
of the respondent, that would bring the matter 
under Sec.10(3)(e) of the Act and it is not open to 
the respondent to seek eviction under 
Sec.10(3)(a)(iii) of the Act. I am unable to agree 
with this contention. The portion occupied by the 
respondent was always used for residential pur- 
poses. After his vacating the same and shifting his 
residence to other place, he had not let out the 
same to any other person. That portion cannot be 
treated as a non-residential building. Sec.2(2) of 




















be let separately for residential or non-residential 
purposes and includes the garden, grounds etc. In 
this case, the building that was let out was only the 
shop which was occupied by the petitioner herein 
and another teashop in the front portion of No.62, 
Kandappa Chetty Street. The rear portion was 
always in the occupation of the landlord for the 
purpose of his residence. Hence, there is a sever- 
ance and carving out of the portion let out from 
the entire building. The portion let out has been 
used for non-residential purposes and the portion 
which was retained by the landlord was only used 
for his residential purpose. Even after he vacated 
it, it was not let out and it was kept vacant and 
therefore, it continued to bea residential building. 
Hence, it cannot be treated as a part of the build- 
ing let out to the tenants within the meaning o 


the Act, a landlord may, subject to the provisions 
of clause (d) apply to the controller for an order 
directing the tenant to put him in possession of the 
building in case it is a non-residential building, i 
the landlord or any member of his family is not 
occupying for purposes of a business which he or, 
any member of his family is carrying on, a non- 
residential building in the city, town or village 
concerned, which is his own. The language is quite 
clear and it cannot be said that the landlord is 
occupying a’ non-residential building of his own 
for the purpose of his son’s business. 

3. It is a fact that the landlord was only residing in 
the portion as admitted by the petitioner herein as 
R.W.1. In his deposition he has stated that the 
respondent has changed his residence fromrNo.62, 


-Kandappa Chetty Street to Adyar. 


4. It is next contended that the respondent’s son is 
carrying on business only in the suit premises in 


424 


another portion and it is false to contend that he 
is doing business in No.224, Thambu Chetty Street. 
This contention is negatived by the admission 
made by the petitioner himself as R.W.1. In this 
deposition he stated that he did not know whether 
the respondent’s son was doing business in No.62, 
Kandappa Chetty Street. He also stated positively 
that the respondent’s son was doing business in 
No.224 Thambu Chetty Street. Excepting to state 
that there was a board showing the name of the 


business of the respondent’s son in the suit prem-. 


ises, the petitioner had not stated anything to 
substantiate his version that the respondent’s son 
was doing business in the suit premises itself. 

5. Reliance is placed by learned counsel on the 
admission of P. W.2, theson of the respondent that 
the sales tax registration for his business is with 
reference to the suit premises. In the course of 
evidence, the respondent’s son stated that he had 
registered his business under the provisions of the 


Tamil Nadu General Sales Tax Act and it has not” 


so far been cancelled. It is also stated by him that 
the registration relates to the premises in No.62, 
Kandappa Chetty Street. It is contended by learned 
counsel that under Sec.21 of the Tamil Nadu 
General Sales Tax Act, an application for registra- 
tion shall be made to the prescribed authority and 
shall be accompanied by a fee of Rs.100 for the 
principal place of business and an additional fee of 
rupees twenty-five in respect of each of his places 
of business other than the principal place of busi- 
ness, Learned counsel also referred to Rule 24, 
Sub-rule (1) of the Rules framed under the Act 
which enjoins the dealer to submit to the register- 
ing authority of the area in which his principal 
place of business is situate an application for 
registration within 30 days of his total turnover 
reaching Rs.75,000. Under Sub-rule (12) of Rule 
24 of the Rules, when a registered dealer changes 
any place of his business, he shall intimate the fact 
to the registering authority, within thirty days of 
such change and get his certificate of registration 
amended accordingly. Under Sub-rule (14) of Rule 
24 of the Rules, no registered dealer shall keep his 
goods in any place or godown not mentioned in 
‘the registration certificate, 

6. If the.respondent’s son had contravened the 


provisions of the Tamil Nadu General Sales Tax : 


Act or the Rules framed thereunder, it is for the 
authorities under the Act to-take appropriate 
proceedings against the respondent’s son. The 
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fact that the respondent's son is doing business in 
one place after obtaining the certificate of regis- 
tration under the Tamil Nadu General Sales Tax 
Act for running the business in another place, 


would no: mean that the requirement of the 


respondertofthe buildingis not bona fide. Hence, 
reliance placed on the certificate of registration 
issued under the Tamil Nadu General Sales Tax 
Act to the respondent’s son would not take us far. 
7.In view of the fact that the findings of the courts 
below are based on the admissions made by the 
petitioner himself that he did not know whether 
business was carried on in No.62, Kandappa Chetty 
Street and that the respondent was carrying on 
business in No.224, Thambu Chetty Street, the 
findings are not liable to be interfered with. I do 
not find any justification whatever to interfere 
with the concurrent findings of fact. 


. 8. The question of bona fide has to be considered 


onlyon the basis of all the circumstances available 
in the case. It is not possible to contend that the 
court should advert to one of such circumstances 
only and decide the question of bona fide. Here, 
the courts below had given regard to all the evi- 
dence on record and considered the contentions 
put forward by the petitioner herein fülly and then 
only come io the conclusion that the requirement 
ofthe respondent is bona fide. There is no error in 
the appreciation or discussion of the evidence on 
record. 

9. Learned counsel for the petitioner invites my 
attention to the judgment of Ratnam, J., in M/ 
s.Shelat Brothers v. Lord Narendradas, A.I.R. 1985 
Mad. 95. In that case, one of the contentions put 
forward by the revision petitioner was that the 
Appellate Authority had not considered the case 
of the tenant that certain portions in its occupa- 
tion has been surrendered earlier anda finding on 
the evidence in relation to such a plea would have 
a possible bearing upon the bona fide of the 
requírement. The learned Judge found as a fact 
thatsuch a surrender as pleaded by the petjtioner 
before him had not been established and, there- 
fore, there was no lack of bona fides on the part of 
the landlords in filing the application for an order 
of eviction under the provisions of the Act. The 
judgment does not.help the petitioner. On the 
other hand, it is possible to contend that it goes 
against the contentions put forward by the peti- 
tioner. . Lx foa 
10. Learned counsel relies on the-judgment in: 


1 


i] 


C.S.Pillai v. Captain M.A.Murugaraj, (1983)2 M.L.J. 
310. The learned Judge held that if a landlord is in 
judicial possession of the ground floor that would 
be enough to non-suit him concerning eviction 
under Sec.10(3)(a)(i) of the Act and that if he 
wanted the entire premises for his own occupa- 
tion, the remedy of the petitioner would be only to 
file an application under Sec.10(3)(c) of the Act 
and not under Sec.10(3)(a)(i) of the Act. That isa 
case in which the tenants were using the portions 
let out for their residential purposes. The landlord 
was using the remaining portion for his own resi- 
dence. Thus, the entire building was used only for 
residential purposes and it was quite possible in 
that case to take the view that a part of the building 
was in the occupation of the landlord when he 
applied for eviction. Rightly if I may so, the learned 
Judge held that Sec.10(3)(c) of the Act would 


‘apply and not Sec.10(3)(a)(i) of the Act. That 


judgment has no bearing on the present case. 


. 11. Myattention is drawn to a judgment of mine in 


Nandan Brothers v. Kamaladevi Chandak and others, 
(1989)2 L.W. 25. That was a case in which a por- 
tion of the non-residential building was obtained 
by the landlord after filing the eviction petition. 
The building was being occupied by several ten- 
ants in several portions. When the petitions for 
eviction were filed, some of the tenants had 
vacated their portions and delivered possession to, 
the landlord. The question was whether the bona 
fide requirement of the landlord ceased because of 
his occupying the portions vacated by the tenants. 
Ifoundon the facts that the portions surrendered 
to him were not sufficient for the purpose of his 
business and the bona fide requirement was notin ' 
any way affected, thereby. That judgment has no 
relevance to the facts of the present case. 

12. In the circumstances, I do not find any warrant 
to interfere with the concurrent conclusion of the 
courts below. ; 

13. The civil revision petition fails and it is dis- 
missed. There will be no order as to costs. 

14. Learned counsel for the petitioner prays for 


time to vacate the premises. The respondent's . 


counsel has no objection for grant of two months 
time provided an affidavit of undertaking is filed— 
by the petitioner. Hence, the petitioner is granted 
time till 28.2.199] for vacating the premises on 
condition that he files an affidavit in this court on 
or before 2.1.1981 undertaking to vacate the prem- ` 
ises by 28.2.1981 without driving the respondent 


MIJ 54 MEE 


Muniammal v. Venkitammal 


' BS. 


425 


toexecution proceedings. If the affidavit of under- 
taking is not filed, the petitioner will not be 
entitled to the benefit of time granted. 

Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Mishra and Swamidurai, JJ. 


20th December, 1991. 


L.P.A.No.102 of 1988 

Muniammal and others ...Appellants 
"NI 

Venkitammal and others ... Respondents. 


(A) Practice and procedure - Burden of proof - 
Significance of, is lost only in cases in which specifi- 
cally certain facts are not required to be proved by a 
particular party but found proved on evidence as 
record. 

(B) Deed - Construction - Person holding property 
absolutely - Can encumber property either abso- 
lutely or for life or postpone encumbrance to operate 
on a future date - Deed in which right is recognised 
and postponed for a future date to accrue but con- 
veyance completed by way of settlement or a family 
arrangement - Is a settlement and not a will - Right | 
created under such deed cannot be affected or with- 
drawn by a deed of cancellation. 

(C) Limitation Act (XXXVI of 1963), Sch.1, Arts.58 
and 65 - Suit for possession based on title in immov- 
able property - Art.65 applies and not Art.58. 

The first defendant in trial court ‘V’ acquired the 
site or the.land in dispute undef two documents 
Exs.B-1 and B-2 out of her funds and the buildings 
thereon were also put up by her. On 30.11.1970 as 
per Ex. A-1i, V executed a settlement in favour of 
the plaintiffs ‘M’, Rv and ‘S’ and the defendants 
3 io 5, Ra, Kr and Ka, in respect of the suit 
property. On 17.3.1971, V executed a deed 


'Ex.A-2 cancelling Ex. A-1. On 7.4.1971, V exe- 


cuted a fresh settlement deed in favour of the 
second defendant ‘N’ her husband. The plaintiffs 
filed a suit for a declaration that the alleged cancel- 
lation of Ex.A-1 by Ex.A-2 was null and void. At 
the stage of appeal, they filed a petition to amend 
the prayer seeking for a declaration that they were 
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entitled to the vested remainder in the plaint 
schedule property along with defendants 3 to 5. 
The trial court held that Ex.A-1 was in the nature 
ofa Will, that its cancellation by Ex.A-2 was valid 
and that the suit was barred by limitation as per 
Art.58 of the Limitatión Act. In appeal, 

Held:- Cases in which the burden of proof loses 
significance are those in which specifically certain 
facts are not required to be proved by a particular 
party but found proved on the evidence on record 
whether adduced by the party upon which the 
burden lies or the party opposing. [Para 6] 
Coming to -Ex.A-1, it is not unknown that any 
absolute owner of a property decides either to 
leave a testament and convey in future his or her 
right either for consideration or subject to the 
laws that govern such transactions. In the case of 
atestamentor a will, the conveyanceis postponed 
until the death of the testator and devolves only 
whena probate is granted or letters of administra- 
tion. In the latter case, however, it is more in the 


nature of recognition of a right and the right _ 


postponed for a future date to accrue but convey- 
ance completed by way of a settlement or a family 
arrangement. The Court below has treated the 
recital in Ex.A-1 as if the first defendant recog- 
nised-who were the beneficiaries òf her estate. 
There can be no dispute that her exercise of dispo- 
sition was not confined to her life alone. She held 
the property absolutely and so she could encum- 
ber the property either absolutely or for life or 
postpone the encumbrance to operate ona future 
. date. That is why the court holds that Ex.A-1 has 
been misconstrued as a Will. It is a deed conveying 
such interests which the first defendant possessed 
in the property to the plaintiffs and some of the 
defendants. Once it is found that Ex.A-1 isa valid 
document of transfer of interest by way of settle- 
ment in favour of the plaintiffs and some of the 
defendants, unless it is found that the first defen- 
dant has still gota right to cancel the transfer deed, 
it is obvious that Ex.A-2 cannot be found to bea 
valid document. A right already created under a 
deed of transfer cannot be taken'away by a deed'of 
cancellation. A disposition once effected cannot 
"be withdrawn. Ex.A-2 for that reason alone must 
be found to be invalid. The invalidity of Ex. A2 
shall automatically invalidate the deed ‘of séttle- 
ment dated 7.4.1971 in favour of the second 
defendant: ` [Paras 7 and 8] 
Art. 58 falls in Part III of the Schédule to me 
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Limitation Act. This part deals with suits relating 
to declaration. Part V deals with suits relating to ` 
immovable property. Art.65 thereof reads that for 
possession of immovable property or any interest 
therein based on title, the period of limitation is 
twelve years. The instant suit based upon Ex. A-1 is 
undoubtedly a suit for interest based on title in 
immovable property. The period of limitation in 
such a situation will be 12 years and not three 
years. [Para 9] 
Cases referred to: 

Venkatachalam Chetty v. Govindasamy: Naicker, 
46 M.L.J. 288. 

Appeal under Clause 15 of the Letters Patent 
against the order of Nainar Sundaram, J., dated 
6.1.1988 and made in the exercise of the Appellate 
Jurisdiction of the High Court in Appeal No.637 
of 1980 (O.S:No.156 of 1978, Subordinate Judge, 
Coimbatore). - 

The judgment of the Court was delivered by 
Mishra, J.:- Three questions, (1) Whether Ex.A-1 
had the character ofa testament alone or is a deed 
of settlement of rights and interests in the prop- 
erty ofthe executrix for life and on her death upon 
the. plaintiffs and the defendants 3 to 5 and the 
heirs and legal representative of the deceased 
daughter of tlie executrix (defendants 6 to 9y in 
O.S.No.156 of 1978 of the court of Subordinate 
Judge, Coimbatore, (2) whether the deed of cancel- 
lation (Ex. A-2) is valid and legal in the sense that 
itcancelled the rightsand interests ofthe plaintiffs 
and the defendants 3 to 9 in the suit and (3) 
whether the suit filed beyond the period of three 
years for a declaration that Ex.A-2 is null and void 
is maintainable, arise for our consideration in this 
Letters Patent Appeal. 

2. Before we enter into the examination on the 
above questions, we may state briefly the facts. 
Itis the admitted case of the parties that thesite or 
the land in dispute was in the name of the first 
defendant acquired under two documents, one 
dated 19.8.1931 (Ex.B-1) and the other.dated 
3.6.1932 (Ex.B-2). According to the plaintiffs, the 
land was acquired by the first defendant out of-her 
own funds and the buildings thereon were also put 


‘up'by her. On 30.11.1970 as per Ex.A-1, a docu- 


ment purported to bea settlement deed was exe- 
cuted by her in favour of the plaintiífs and the 
defendants 3 to 5 ih respect of the suit property. 
On 17.3.1971, she (first defendánt) executed a 
deed as per Ex. A-2 cancelling Ex.A-1. On 7.4.1971, 
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the first defendarit executed a fresh settlement 
deed in favour of the second defendant (her hus- 
band) in respect ofthe plaintiffs and thus they filed 
the instant suit for a declaration that the alleged 
cancellation deed dated 17.3.1971 is null and void. 
Although the suit as originally framed sought 
declaration only, the plaintiffs preferred an amend- 
ment to the plaint at the stage of the appeal in the 
court below seeking for the declaration as above 
that they are entitled to vested remainder in the 
plaint schedule property along with the defen- 
dants 3 to 5. as per the settlement deed (Ex.A-1). 
3. Acommon plea has been raised on behalfofthe 
defendants, which has been summarized in the 
impugned judgment as follows: - 
*The suit site was purchased by the second 
defendant with his funds benami in the name 
ofthe 4st defendant; the construction over the 
suitsite were put up.by the second defendant; 


the first defendant had no right, title and inter- , 


est to execute the Settlement Deed Ex.A-1; 
Ex.A-1 was vitiated by fraud and undue influ- 


ence and is liable to be set aside; Ex.A-1 even : 


if true was in the nature of a will and hence it 
stood revoked by the subsequent document; 
the suit is barred by limitation, and in any event 
thesecond defendant has perfected title to the 
. Suit property by adverse possession.” 
4. The trial court answered the main disputes 
between the parties as follows: 
“The suit site was purchased by the second 


defendant with his funds benami in the name ^ 


of the first defendant. The construction in the 
$uit site were put up by the second defendant. 


The first defendant had no title to convey or 


right to execute the settlement deed dated 
30.11.1970. The settlement deed dated 
30.11.1970 was vitiated by fraud and undue 
influence and is liable to be set aside." 
Onthequestion that Ex.A-2 was broughtabout by 
threats and fraud and undue influence-and hence 
nullend void and Ex. A-1 was in the nature ofa will 
and hence the subsequent document executed by 
the first defendant cannot be questioned by the 
plaintiffs, the trial Court held that the plaintiffs 
failed to establish that Ex.A-2 was brought about 
by threats and force, fraud and undue influence 
and that Ex.A-1 was in the nature of a will and 
hence the subsequent document executed by the 
first defendant cannot be questioned by the plain- 
tiffs. The trial court also held that the second 
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defendant had perfected title to the suit property 


_by adverse possession long prior to the year 1970. 


It also said that the suit filed on behalf of the 

plaintiffs was barred by limitation. f 

5. The court below formulated the following four 

questions and answered them as follows: 
“i, Whether the suit site was acquired by the 
second defendant benami in the name of the 
first defendant? : 
2. Wheiher the constructions over the suit sit 
were put up by the second defendant? 
3. Whether Ex.A-1 had the character of a tes- 
tament alone, and hence it has got to be 
ignored by virtue of the subsequent document 
executed by the first defendant? - 
4, Whether the suit as laid by the plaintiffs is 
barred by limitation?” : 

While considering the first two questions, the 

learned Judge has said, . 2 
“Itis true that the burden of proving that a par- 
ticular transaction is benami is on the person, 
who sets forth that plea. But where the contro- 
versy has been putin issueand the parties have 
placed their evidence in substantiation of their 
respective cases, then it will be the duty of the 
court to deal with the question on the basis of 
reasonable probabilities and legal and factual 
inferences to be drawn from the materials 
exposed. The initial burden is certainly on the 
party, who sets forth the plea of benami. The 
significance of the burden of proof need not be. . 
carried too far after the parties ‘have placed 
their evidence on the issue. It is only in that 
context it has to be stated that the burden of 
proof is not a static and a rigid proposition. 
The entire evidence has got to be scanned on 
the question in issue and to import considera- 
tion of will.be certainly out of place and the 

` duty of the court is to weigh the evidence and 

to decide the issue on a careful assessment of 
the totality of the evidence on the basis of 
reasonable probabilities." E 

On the.third question above, the learned Judge. 

has said, i 
“the express dispositive words used in Ex.A- 
1 are clinching and they do indicate that the 
vesting should take place only after the life 
time of the first defendant. In my view, this can 
bé taken to bea clear indication that the docu- 
ment could have only the character ofa will. If 
this is so, the subsequent documents executed 
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by the first défendant, namely the original of 


Ex.A-2, thedeed ofcancellation and the settle-- 


ment deed, dated 7.4:1971 executed by the first 
defendant in favour of the second defendant 
could certainly survive and Ex.A-1 has got to 
be ignored.”. l 


On the fourth question, the learned Judge has | 


said, 
“\. AS per Art.58, the plaintiffs with one prayer 
which they projected in their plaint ought to 
‘have laid the suit within three years from that 
- date. But that was not done. Hence, I have to 
hold the suit as laid is barred by limitation." 
Disposing of the C.M.P. for amendment of the 
plaint, the learned Judge has said, 
“Obviously, the present move is to get over the 
hurdleoflimitation by changing the prayer. As 
already held the plaintiffs prayer for declara- 
tion as they projected in their plaint could not 
be granted on account of the bar of limitation. 
Idonotthinkatthisstageit will be just, fairand 
appropriate to allow the amendment." 
Regarding another petition to receive two docu- 
ments as additional evidence, namely, (1) the set- 
tlement deed dated 7.4.1971 executed by the first 
defendant in favour of the second defendant, and 
(2) a communication from the Coimbatore 
Co-operative Milk Supply Society to the first plaintiff 
dated 5.11.1980, the learned Judge has said, 
“The averments made in the affidavit filed in 
support of this petition do not bring the case 
within the ambit of O.41, Rule 27 of the Code 
, of Civil Procedure. Ido not find any warrant to 
admit and receive additional evidence at this 
stage." 
6. Before we take up the questions posted before 
us, we may here state that the approach of the 
court below as to the title, whether vested in the 
first defendant or in the second defendant, has 
substantially affected the consideration of the main 
question as to the determination of the character 
of Ex. A-1. Wearecompelled tostate that the cases 
inwhich the burden of proof loses significance are 
those in which specifically certain facts are not 
required to be proved by a particular party but 
found proved on the evidence on record, whether 
adduced by the party upon which the burden lies 
or the party opposing. The significant omission in 
this case of the presumption Of title in favour of 
the first defendant in the suit though admittedly 
the two documents Exs.B-1 and B-2, dated 19.8.1931 
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and 13.6. 1932 stand in the name of the first 
defendant, and acceptance straightaway of a case 
of benami, ignoring altogether the proof of ingre- 


dients thereof, has almost determined all the ` 


questions against the plaintiffs. The presumption 
thatcertain properties belong to theco-parcenary 
Or to a joint family arises when the properties 
stand in the name ofa male member ofthe family. 


"This presumption is not available when the prop- 


erty is in the hame of a female member of the 


. family. A male or female member of the family can. 


claim right or interest in such property only by 
establishing that the ostensible purchaser shown 
in the transfer document was a benamidar and or 
represented the interests of the real owner, whether 
a husband, a brother, a friend or any other close : 
associate. There has been absolutely no attempt 
by either of the courts below to go into this aspect 
of the case and ignore any claim of the second 
defendant until the second defendant established 
by cogent evidence that the first defendant stood 
as a benamidar for him in the sale transactions in 
August, 1931 or in June, 1932 (Exs.B-1 and B-2). 
We may here assumes in favour of the defendants 


that the first defendant was a benamidar for the - 


second defendant. She was not the ostensible owner 
andshe firstly executed Ex.A-1so muchso thatshe 
executed a further document to cancel- Ex.A-1 
and, it is said, she executed a deed of settlement in 
favour of the second defendant on7.4.1971. These ' 
facts are not disputed. The second defendant thus 
sought to obtain title in the property by a docu- 
ment of transfer by the first defendant. Unless she 
was the owner, why the second defendant wanted 
such a document? If the second defendant was the 
real owner, no such document was required at all. 
The documents (Exs.B-1 and B-2) are admittedly 
in favour of the first defendant. Sec.91 of the 
Evidence Act states, 
*When the terms ofa contract, or ofa grant, or 
any other disposition of property, have been 
reduced to the form of a document, and*in all 
cases in which any matter is required by law to 
be reduced to the form of a document, no 
evidence shall be given in proofof the terms of 
such contract, grant or other disposition of 
property,.or of such matter, except the docu- 
ment itself, or secondary evidence of its con- 
tents in cases in which secondary evidence is 
admissible under the provisions Bereinpeton. 
contained." 
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The defendants produced Exs.B-1 and B-2. They 
thus establish that the title in respect of the suit 
site in dispute vested in the first defendant. It is 
well-settled that a document of sale proves title of 
the vendee in the property. Plaintiffs thus proved 
the title of the first defendant. They also corrobo- 
rated Exs.B-1 and B-2 by Exs.A-land A-2 and the 
admitted transaction dated 7.4.1971 of transfer of 
interest in the property by the first defendant to 
the second defendant, her husband wherein she 
claimed that she possessed title and that she had 
the power of disposition. The question thus was of 
preat significance how the second defendant proved 
that the first defendant was a benamidar and that 
heis the real owner of the property and npe 
the first defendant. 

7. Coming to Ex. A-1, one has to see "n this, 
document does? It is not unknown that any abso-' 
lute owner ofa property decides either to leave a 
testament and convey in future his or her right 
, Jeither for consideration or subject to the laws that 
govern such transactions. In the case of a testa- 
ment or a will, the conveyance is postponed until 
the death of the testator and devolves only when a 
"| probate is granted or letters of administration. In 
the latter case, however, it is more in the nature of 
recognition ofa right and the right postponed for 
a future date to accrue, but conveyance completed 
by way of a settlement or a family arrangement. 
There is hardly any difference in the relief of 
declaration originally asked for in the suit and the 
relief asked for in the amendment petition in the 
sense that in case the validity of Ex.A-1 is upheld 
it will. give nothing to the plaintiffs and other 
beneficiaries, (the defendants in the suit) except 
the vested remainder, the right which they shall 
get only after the life time of the first defendant. ` 
The court below has treated the recitals in Ex. A- 


Las if the first defendant recognised who were the. 


beneficiaries of her estate. There can be no dis- 
pute that her exercise of disposition was not con- 
fined*to her life alone. She held the property 
absolutely and so she could encumber the prop- 
erty either absolutely or for life or postpone the 
encumbrance tooperateona future date. That has 
always been the thrust and we say so with respect 
that this view is not inconsistent with the view 
expressed by a Bench of this Court Venkatacha- 
lam Chetty v. Govindasamy Naicker, (1924)46 M.L.J. 
288. That is why we hold that Ex:A-1 has been 
misconstrued as a will. It is a deed conveying such 
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interests which the first defendant possessed in 
the property to the plaintiffs and some of the 
defendants. The approach taken. by the court 
below thus that Ex.A-1 has got to be ignored and 
Ex.A-1 and the settlement deed dated 7.4.1971 
executed by the first defendant in favour of the 
second defendant would survive is thus vitiated to 
the extent that Ex.A-2 can survive only if the first 
defendant still possessed such interests in the 
property that she could cancel the transfer in 
favour of the plaintiffs and some ofthe defendants 
under Ex. A-1 and the settlement deed dated 7.4.1971 
would survive only when Ex.A-2is held to be valid. 
8. Once we have found that Ex.A-1 is a valid 
document of transfer of interest by way of settle- 
ment in favour of the plaintiffs and some of the 
defendants, unless we find that the first defendant 
has still got a right to cancel the transfer deed, it is 
obvious that Ex. A-2 cannot be found to be a valid 
document. A right already created under a deed of 
transfer cannot be taken away by a deed of cancel- 
lation. A disposition once effected cannot be with- 
drawn. Ex.A-2 for that reason alone must be found 
to be invalid. The invalidity of Ex.A-2 shall auto- 
matically invalidate the deed of settlement dated į 
7.4.1971 in favour of the second defendant. 

9. We must give credit to the learned counsel for 
the respondents that he realised in the course of 
the arguments that Art.58 of the Limitation Act 
shall have no application on the facts of this case. 
The error which the trial court committed in applying 
Art.59 of the Limitation Act, which is applied to 
suits relating to decrees and instruments was no 
doubt rectified by the court below, but the error 
committed in applying Art.58 is obvious. Art.58 
falls in Part III of the Schedule to the Limitation 
Act. This part deals with suits relating to declara- 
tion. Part V deals with suits relating to immovable 


‘property. Art.65 thereof reads that for possession 


of immovable property or any interest therein 
based on title, the period of limitation is twelve 
years. The instant suit based upon Ex.A-1 is 
undoubtedly a suit for interest based. on title in 


. immovable property. The period of limitation in 


such a situation will be 12 years and not three 
years. - : ed 
10. The view that we have taken thus leads to the 
irresistible conclusion that the courts below erred 
in holding that the first defendant was a benami- 
dar and the title in reality vested in the second 
defendant and not in the first defendant and so 
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. Ex.A-1 executed by the first defendant conveyed 
no property to the plaintiffs. Since the suit con- 
cerned immovable property and interest therein, 
the limitation period for the suit was 12 years and 
“not 3 years as held by the courts below. ' 
11. Since we have concluded that the first defen- 
dant conveyed her title to her heirs under Ex.A-1 
and thus ceased to have any interest therein and 
shecould not cancel Ex.A-1 by Ex.A-2. The plain- 
tiffs, in our opinion, have proved their case of title 
and accordingly became entitled to a decree. : 
12. For the reasons aforesaid, the appeal has to be 
allowed. The judgment and decree of the courts 
beloware accordingly set aside. The suit is decreed 
as prayed for: On the facts and in the circum- 
stances of the case, parties shall bear their own 
. costs. The appellants shall pay the court-fee through- 
out. -> : * a ` 


BS. 


` Appeal allowed. 
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. MADRAS. 
Prcsent:- Venkataswami and Abdul Had, A. 


W.A.No.262 of 1992 16th March, 1992. 


en A ppelani 
The Chairman „Neyveli Lignite Corporation Lid., 
Neyveli and another : Is qa 


(A) Constitution of India ( 1 950), Art. 26 - Writ of 
mandamus - /f can be d to compel carrying out 
terms of contract. 

The relationship between the petitioner and the 


Corporation is admittedly one based on contract . 


and no writ of mandamus could be issued to compel 
the Corporation to carry out the teris of the 
contract. [Para 6] 
-2 ) Constitution of India (195 0), Art.226 - Writ of 
mandamus - /f can be issued without a legal right. 
Itis settled law that no one canask for mandamus 
without a clear legal right. But in the present case 
allthat the appellant has been pleading again and 
again is for further extension of time for furnish- 
ing bank guarantee stipulated under the contract. 
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This is onlyseeking indulgence from the Corpora- 
tion. In such circumstances, there is absolutely.no 
scope for grant ofany writ of mandamus. [Para 8] 
Cases referred to: 

Divisional Forest Officer v. Bihswanath Tea Com- 
pany Ltd., ALR. 1981 S.C. 1368; B.K.Sinha v. State, 
ALR. 1974 Pat 230; Radhakrishna Agarwal v. State 
of Bihar, A.I. R. 1977 S.C. 1496; Har Shanker v. Dy. 
Excise and Taxation Commissioner, A.ILR. 1975 
S.C. 1121. 

Appeal under Clause 15 of the Letters Paient 
against the Order of. Bakthavatsalam, J., dated 
26.2:1992 and made in the exercise of the Special 
Original Jurisdiction of the High Court in 
W.P.No.2605 of 1992 presented under Art.226 of 
the Constitution of India to issue a writ of manda- 
mus directing the.respondents from taking any 
action in the matter ofthe right of retrieval carbo- 
naceous material flowing out from B & C Drain 
belongingto them in pursuance ofthe letter dated 
11.2.1992 in Lr.Mktg. S aA issued doy 
the second respondent. ` 

S.K Sundaram, for Appellant. ` 

R.Krishnaswamy, for Respondents: 

The Judgment of the Court was delivered by _ 
Abdul Hadi, J.:- This writ appeal is against the 
order dated 26.2.1992 of Bakthavatsalam, J. in 
W.P.No.2605 of 1992, filed by the appellant against 
the Authorities of Neyveli Lignite Corporation. 
The writ petition is for the issue of writ of manda- 
mus forbearing the said Corporation from taking 
any action in the matter of the right of retrieval of 
carbonaceous material flowing out from B and C 
drain belonging to them in pursuance of the letter 
dated 11.2.1992 issued by the Corporation. ` 


-2. The petitioner-appellant has been conferred 


with a right of retrieval of the abovesaid material 
for a period of one year pursuant to his tender. 
Consequently, the petitioner -has paid a sum of 
Rs.30,000 as earnest monéy deposit. No doubt, 
the petitionér-appellant is the highest bidder, his 
bid being for Rs.41 lakhs plus taxes. The Córpora- 
tion accepted the said bid and called upon him by 
letter dated 12.12.1991 to remit either the fullsum 
or if he desires to pay in monthly instalments, to 
remit the first monthly instalment and to furnish 
bank guarantee for the balance. The appellant 
having opted to pay in instalments, was given, the 
format of the bank guarantee to be furnished as 
per the tender notice, on 18.12:1991. The appel- 
lant was given' 15 days’ time to furnish bank 
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guarantee. He wanted añ extension of time’ by 30 
days by his letter dated 30.12.1991. The Corpora- 
tion gave another 15 days’ time. But, the appellant 


sought further time of 60 days. The Corporation,, 


finally’ by its letter dated 11.2.1992,-gave only 
another extension upto 15.2.1992. In that letter, it 
is specifically stated that ifthe appellant fails todo 
so, the contract would automatically lapse on 
15.2.1992 and the abovesaid deposit of Rs:30,000 
would also be forfeited. Aggrieved by the said 
letter, the appellant filed the abovesaid writ Pur 
tion. 
3. The learned Judge disposed of the writ petition 
at the admission stage as follows: 
“Taking into account the facts and circum- 
stances of this case and in particular the inter- 
estofrevenueoftheconfuction (S.C. Corpora- 
tion) and the petitioner being the highest bid- 
der, I am of the’ view, as a last chance, the 
petitioner may be given time till 7.3.1992 to 
furnish bank guarantee for a sum of Rs.Fortyone 
lakhs along with other requisite charges. 
Accordingly, the respondent is directed to grant 
time till 7.3.1992 to furnish bank guarantee for 
the amount specified i in the tender conditions 
along with the requisite other charges. If the 
petitioner furnishes bank guarantee for the 
requisite àmount on or beforé 7.3.1992, the 
same shall be accepted by the respondents. 
The writ petition is disposed of accordingly." 
"Aggrieved by the said order, the pensioner has 
preferred this appeal. , 
4. Since the next higher bid was very 'rhuch below 
the bid of the appellant, we were initially inclined 
to order notice of motion to the Córporation and 
the Corporation has entered appearance. : ‘The 
Corporation has ‘also filed its counter in the 
injunction petition from which alone'some of the 
facts narrated above have been extracted. 
5. The learhed: ‘counsel for the appellant submits 
as ‘follows: The’ ‘appellant was the highest'bidder 
and the next ‘highest bid was only for Rs.27,50,200 
plus taxés. Further, as per clausé 14 Of the tender, 
furnishing of bank guarantee would come iironly 
after the first- monthly instalment is’ paid. The 
appellant is ready: to pay the first monthly instal- 
ment and requests that: this Court should direct 
the Corporation to give further time of four weeks 
for furnishing bank guarantee in view of the huge 
amount involved. Further, the Corporation would 


“only benefit very much if the appellant is allowéd - - 


Muthuswamy v. Chairman, Neyveli Lignite Corpn. Ltd. (Abdul Hadi, J.) 
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to have this remedy since his bid is very much 
higher than the next higher bid. 
6. But, we do not see any merit in the argument of 
the learned Counsel for the appellant. First of all, 
we think that the writ petition itself is not main- 
tainable. The relationship between the petitioner 
and the Corporation is admittedly one based on 
contract and no writ of mandamus could be issued 
to compel thé Corporation to carry out the terms 
of the contract. In B.K.Sinha v. State, A.I.R. 1974 
Pat 230, Untwalia, J. has observed as follows: 

“A writ of mandamus cannot issue to compel 

~ the authorities to remedy a breach of contract 

` pure and simple.” (emphasis supplied) —— 

Further, in Radhakrishna Agarwal v. State of Bihar, 


. ALR. 1977 S.C. 1496, the Supreme Court divided 


the cases involving breaches of alleged obligation 
by the State arising out of contract or promise by 
the State, into. three categories and held that in 
one of them a writ would not lie. That category is 
where the contract entered between the State'and 
the-person aggrieved is not statutory and purely 
contractual and the rights and liabilities of the 
parties are governed by the terms of the contract, 
and the petitioner complains about breach of such 
contract by the State. In Har Shanker v. . Dy. Excise 
and Taxation Commissioner, A.LR. 1975 S.C. 1121 
& 1126, also the Supreme Court observed thus: 
` “The writ jurisdiction of High Courts under 
^ Art.226 of the Constitution is not intended to 
facilitate avoidance of obligations voluntarily 
'- incurred." (emphasis suppliedy 
-Again in Divisional-Forest Officer v. Bishwanath 


‘Tea Company Ltd., A..R. 1981 S.C. 1368, the 


petitioner tried to enforce through writ petition * 
the right to remove timber under the contract. 
Dismissing the action,.the Supreme Court 
observed thus: - 

. “Arightto relief flowin g from a contract has to 


be claimed in a civil court, where a suit for * | 


specificiperformance of contract or for dam- 
" ages could be filed.”- ^ ` 


-These rulings:squarely apply to the present case. | 
“7: That apart, the interpretation which the learned 


counsél for the appellant wants to put on clause 14 


- of the contract cannot be aa Clause 14 runs 


“ås follows: ' 

“The bid amountalongwith sales tax should be 
^: paid in‘one lump sum by D:D. payable at 
"ı Neyveli in favour of Neyveli Lignite Corpora- 
¿tion Limited or by” instalments , at the: 
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discretion of the Management. In the case of 
payment by instalments the bidder should 
-produce Bank Guarantee to cover the balance 
amount of bid value after remitting the first 
instalment after N.L.C. exercise their discre- 
tion and agree for payment in instalments.” 
(emphasis supplied) 
No doubt, the Corporation has in its discretion 
permitted the petitioner to pay in instalments. 
But, in such a case, the highest bidder should 
necessarily produce the bank guarantee for 
11/12th of the bid amount on paying the first 
monthly instalment, that is 1/12th of the total bid 
amount. The term “the balance amount of bid 
value after remitting the first instalment” would 
only mean the above said 11/12th of the bid amount 
and not that the first instalment must be paid 
initially and thereafter bank guarantee should be 
given. 
8. It is also settled law that no one can ask for 
mandamus without a clear legal right. But, in the 
present case, all that the appellant has pleading 
"|again and again is for further extension of time for 
furnishing bank guarantee stipulated under the 
contract. This is only seeking indulgence from the 
Corporation. Insuch circumstances, there is abso- 
lutely no scope for grant of ahy writ of mandamus. 
9. Further, from the counter affidavit of the Cor- 
poration in ‘the aforesaid injunction petition 
(C.M.P.No.3055 of 1992) we find the following 
averments: 
“The gap between the offer made by the appel- 
lantand the second bidder is rather big, yet the 
Corporation was driven to the next bid, in view 
of the default committed by the Appellant. 
The second offer was confirmed on 21.2.1992, 
granting them 15 days time to furnish the bank 
guarantee. The said party has sent its monthly 
instalments amount by Demand Draft and these 
amounts are lying with the Corporation. 
Before processing this bid, the Respondent 
Corporation received a communication by an 
order from the High Court, Madras, dated 
26.2.1992, stating that the Appellant has been 
given time till 7.3.1992 for giving bank puaran: 
- tee.” 
Further, it is also averred in the said counter 
affidavit as follows: 
^. “Further, the earlier contract endéd on 5.12.1991 
and the materials were accumulating and could 
not be disposed effectively. Further, it is being 
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removed on an ad hoc basis, causing grave loss 
10 the respondent Corporation. By reason of 
this delay, the Corporation is losing more than 
Rs.2,00,000 a month. In view of this revenue 
loss, any further extension would affect the 
respondent Corporation very gravely and, 
therefore, the appellant's request for exten- 
sion of time could not be acceded to." 

10. For all these reasons, the writ appeal is dis- 


missed with costs. Counsel fee Rs.1,000. 


BS. ---- ` Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- K.S.Bakthavatsalam, J. 


W.P.No.10546 of 1990 21st February, 1992. 
The Management of T.V.S., Suzuki Limited, Harita 
Hosur represented by its President —_... Petitioner | 


v. i 

State of Tamil Nadu represented by the Secretary, 
Department of Labour and Employment, and 
others ... Respondents. 


Industrial Disputes Act (XIV of 1947), Sec.10 - 
Reference under - Duty of Government - Settlement 
under Act if can bind union not a party to it. 

The third respondent T.V.S.Suzuki Thozhilalar 
Munnetra Sangam raised demands on two items 
Le..supply of two uniforms and payment of wash- 
ing allowance. The Government referred the 
demands and also the question of bonus for 1987- 
88 under Sec.10 of the Industrial Disputes Act. 
The petitioner management filed a writ petition 
contending that the Government had no jurisdic- 
tion to refer the question of bonus as the 3rd 
respondent did not raise the question of bonus in 
their charter of demands and that with regard to 
the other two items, they were covered by a valid 
settlemententered into between the Management 
and the minority union. 


. Held:- Vt is well-settled that when an industrial 


dispute is raised what is the power of the Govern- 
ment under Sec.10(1) of the Act has been 


n 


: M] The Management of T. V.S. Suzuki Ltd. v. State of Tamil Nadu (Bakthavatsalam, J.) 


succinctly putin Shaw Wallace Company v. State of 


Tamil Nadu represented by Commissioner and 


Secretary, Labour Department and others, (1987)1 ` 


L.L.J. 177. If the principles laid down by the Divi- 


sion Bench of this Court are applied to the facts of . 


this case, the Government cannot deny reference 
of the matter for adjudication under Sec.10(1) of 


the Act. The Division Bench has held that the- 


Government would normally refer the dispute for 
adjudication and can refuse reference only on 
certain grounds. Though the ground stated by the 
Division Bench cannot besaid to be exhaustive, on 
the facts of this case, the Government cannot 
refuse to refer the dispute. There is no subsisting 
settlement between the 3rd respondent-union and 
the petitioner. It is true that there, is settlement 
with another union. But that will not bind the 3rd 
respondent-union on the facts and circumstances 
of this case. 
Cases referred to: 
Shaw Wallace Company v. State of Tamil Nadu 
represented by Commissioner and Secretary, La- 
bour Department and others, (1987)1 L.L.J. 177; 
Management of Binny Ltd. (B. and C. Mills) v. The 
Government of Tamil Nadu, (1989)1 L.L.J. 180. 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari calling for the records of the 1st respon- 
dent relating to G.O.Ms.No.2158, dated 14.12.1980 
and quash the same: 

A.R.Ramanathan, for Petitioner. ^ 

P.Gunaraj, Additional Government Pleader, for 
Respondent No.1. 


‘A.S.Shanmughasundaram, for Respondent No. 3, 


The Court made the following 

ORDER:- The short question that has to be con- 
sidered in this case is whether a reference under 
Sec.10 of the Industrial Disputes Act by the Gov- 
ernment is valid, when the charter of demand is 
raised by a minority Union, accordin gto the peti- 
tioner-management. 

2. Mr.A.R.Ramanathan, learned, counsel for the 
petitioner-Management took me, to the various 
settlements entered into between the recognised 
Union INTUC. on 12.2.1988 and 12.5.1989 with 
regard to certain items’on which demands were 
raised by the 3rd respondent-Union. The dispute 
in this case is with regard to the bonus for 1987- 
- 1988, supply of two uniforms and payment of 
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washing allowance. According to the learned counsel 


Mr.A.R.Ramanathan, the 3rd respondent Union ' 


did not raise the question of bonus in that charter 
of demand and as such the Goverriment has no 
jurisdiction to refer the dispute under Sec.10 of 
the Act. With regard to the other two items, the 
learned counsel contends that they are covered by 
valid settlement made under Sec.18(1) of the Act 
entered into between the Union INTUC., which 
according to him is the majority Union in the 
petitioner-management. Learned counsel states 
that the Government has not applied its mind and 
there is no interim dispute existing and the Gov- 
ernment has no jurisdiction to refer the dispute at 
all under Sec.10 of the Act. 

3. Learned counsel for the 3rd respondent Union 
states that these are matters to be decided by the 
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industrial tribunal and when once reference is . 


made under Sec.10, the petitioner can very well 
agitate all these points before the tribunal and this 
Court under Art.226 of the Constitution of India 
need not enter into the merits of the case, espe- 
cially when it is necessary to examine the factual 
position. According:to the learned counsel for the 
3rd respondent what all accepted was only 
ex gratia payment and not bonus and as such, it 
cannot be said that bonus was not raised as one of 
the demands. With regard to other items which 
have been referred, the learned counsel for the 3rd 
respondent states that the 3rd- respondent- -union 
was not a party to it and so, it is not binding on 
them. 


4. Though no counter affidavit is filed, learned 


Additional Government Pleader, on instructions, 
states that the settlement effected between the 
petitioner and the, T.V.S. Suzuki Employees 


, Union was under Sec. 18(1) of the Act and the 


same will be binding on the 3rd respondent. It is 
stated by the learned Additional Government 
Pleader that the 3rd respondent raised Industrial 


Dispute containing various demands, as contem- 
plated under Sec.2(k) of the Industrial Disputes 


Act. Though various demands are raised, the 
Government thought fit to refer only three issues 
only viz., payment of bonus for the year 1987- 88 
supply of two uniforms and payment of washing 
allowance. According to the Additional Govern- 
ment Pleader, the terms of settlement under 
Sec.18(1) of the Industrial Disputes Act will bind 


the parties who.are signatories and will not bind 


those who have not signed the settlement. 
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5. With regard to the- contention raised by 


Mr.A.R.Ramanathan, learned counsel for the 


petitioner that there was no demand for bonus, 
the learned Additional Government Pleader stated 
that the Union demanded 3046 bonus and the 
management’s reply was that they could not pay 
any bonus due to loss sustained. It is stated by the 
Additional Government Pleader that the issue 
raised is different from the one covered by the 
settlement and there is every justification in refer- 
ring the dispute to arbitration under Sec.10 of the 
Act. It is also stated by the learned Additional 
Government Pleader that though there may be a 
settlement on the issue relating to ex gratia pay- 
ment it cannot be termed as bonus, as bonus is 
entirely a different one from ex gratia payment. It 
is also stated by the Additional Government Pleader 
that there is no bar or ban on a Union, which is not 
a party to a settlement for raising a disputeon the 
issues covered by a settlement. 

6. Considering the contentions raised by the learned 
counsel for the petitioner the 3rd respondent and 
the learned Additional Government Advocate, I 
amof theview that there are no merits in this writ 
petition. It is well settled that when an Industrial 
Dispute is raised what is the power ofthe Govern- 
ment under Séc.10(1) of the Act has been suc- 
cinctly put in Shaw Wallace Company v. State of 
Tamil Nadu represented by Commissioner and 
Secretary, Labour Department and others, (1987)1 
L.L.J. 177. If the principles laid down by the Divi- 
sion Bench of this Court are applied to the facts of 
this case, I do not think, the Government can deny 
reference of the matter for adjudication under 
Sec.10(1) ofthe Act. The Division Bench has held 
that the Government would .normally refer the 
dispute for adjudication and can refuse reference 
only on certain grounds. Though the grounds 
stated by the Division Bench cannot be said to be 
exhaustive, I am of the view that on the facts of this 
case, the Government cannot refuse to refer the 
dispute. Mr.A.R.Ramanathan, learned -counsel 
referred me to a judgment of the Division Bench 
ofthis court reported in Management of Binny Ltd. 
| (B. and C. Mills) v. The Government of Tamil Nadu 
d others, (1989)1 L.L.J. 180, for the proposition 
that a settlement under the Act will bind the 
parties and no reference can be made under Sec.10 
ofthe Act. I do not think that the Division Bench 
has decided the proposition as to what will be the 
provision when another unión marks a demand 
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when the settlement was entered into with a par- 
ticular Union. What was decided by the Division 
Bench is if there is subsisting settlement under 
Secs.18 and 19 on the date of reference, the appro- 
priate, Government has no competence to make a 
reference. I do not think that this is the case here. 
There is no subsisting settlement between the 3rd 
respondent-union and the petitioner. It is true| 
that there is settlement with another union. But in 
my view that will not bind the 3rd respondent- 
union on the facts and circumstances of this case. 
7. The other contention of Mr.A.R.Ramanathan ' 
is that some of the members of the 3rd respondent 
Union have accepted the benefit under the settle- 
ment by turning round has raised an Industrial 
Disputes- now. In other words, learned counsel 
contends that some of the members of the 3rd 
respondent are estopped from doing so and the 
Government could have taken note of that and 
decided that there is no dispute at all to be 
referred. I do not agree. This is a matter of evi- 
dence, before the tribunal which has to see whether 
the members of the Union accepted the benefit or 
how many members accepted'the benefit and was 
there any dispute at all after evidence is adduced 
before it. 

8. Though Mr.A.R.Ramanathan tries to produce 
before me a xerox copy of the accounts to show 
that some of the members of the 3rd respondent 
had the benefit, I do not think that this court 
sitting under Art.226 of the Constitution of India 
can scrutinise it, as an appellate forum. It is well 
settled that the order of the Government is and 
under Sec.10(1) of the Act administrative order 
andonthe facts ofthis case, Ido not thinkthat the 
order can be assailed on any ground. It is open to 


. the petitioner to raise all the contentions before 


the tribunal with regard to the validity of the 
reference also on the ground that no industrial 
dispute exists. With this observation, this writ 
petition shall stand dismissed. No costs. ` 


7. 


Petition dismissed. 


B.S. 


1 Tamil Nadu Mercantile Bank Ltd. v. Venkatesan 


IN THE HIGH COURT OF JEDICASURE AT 
MADRAS. 


Present:- Srinivasan, J. 


C.R.P.Nos.1531 and 2269 of 1991 
10th March; 1992. 


The Management of Tamil Nadu Mercantile Bank 
Ltd. represented by its Chairman, Tuticorin and 


another ... Petitioners 
V. - 
T.Venkatesan ... Respondent. 


(A) Industrial Disputes Act (XIV of 1947), Schedule 
V, Item 7 - Employee transferred - Transfer alleged 
-by employee to be mala fide act of victimisation and 
punishment - Industrial dispute raised - Employee if 
can maintain a suit in the civil court for declaration 
that transfer was mala fide, illegal andunjust and for 
consequential injunction. 
Held:- A perusal of the plaint shows that the only 
ground on which the order of transfer is chal- 
lenged is that it is a mala fide act of victimisation 
and punishment. It is not the case of the plaintiff 
that there is any violation of the terms of the 
contract of service. It is not in dispute that the 
order of appointment under which the respon- 
dent entered in service with the petitioners con- 
tained a'specific clause providing that the respon- 
dent was liable to be transferred to any section/ 
department/branch of the establishment. It is not 
the case of the respondent that the said clauseis in 
violation of any provision in the Contract Act or 
any Other statute. This is not a case in which the 
„respondent is seeking to enforce the contract 
between him and the petitioners; nor is it a case 
based on breach of contract. No doubt, there is a 
passing reference in paragraph 12 of the plaint 
that the order of transfer is also contrary to the 
transfer policy ie., a staff will not be transferred 
from one place to another before completion of 
threeyears. There is noavermentin the plaint that 


theso-called transfer policy forms part ofcontract 


between the plaintiff and the defendants. No such 
contention has been urged before the court. On 
the other hand, the circular dated 4.7.1988 issued 
by the first defendant end produced as document 
No.1 along with the plaint from which the 
so-called transfer policy is sought to be inferred is 
only to the effect that only those members who 


' Automobiles, Ltd. v.. 
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have completed total service of three year$ and 
above in the same branch are eligible to apply for 


' transfer. The circular has nothing to do with a 


transfer by the management of its own on admin- 
istrative grounds or for other reasons. It is, thus, 
evident that the plaint is only on the footing that 
the order of transfer is a mala fide act of victimisa- 
tion and, therefore, not sustainable. The law that 
prevailed before the advent of the Industrial Dis- 
putes Act did not recognise any right in an 
employee to question an order of the employer 
falling strictly within the terms of the contract on 
the ground that it was a mala fide act of victimisa- 
tion. Itisonly underthe provisions ofthe Act such 
right is created by the legislature enabling the 
workers to challenge orders of transfer made by 
the management. Before the Industrial Disputes 
Act, was passed, there was no fetter on the powers 
ofthe employer to transfer an employee when the 
terms of contract of employment expressly pro- 
vided therefor. In fact, contracts of service were 
governed by the provisions of the Contract Act 
and the Specific Relief Act. It is too well-settled 
thata contractof personal service cannot ordinar- 
ily be specifically enforced and there were only 
three well-recognized exceptions to the rule; viz., 
(i) where a public servant is sought to be removed 
from service in contravention of the provisions of 
Art.311 of the Constitution of India, (ii) where a 
worker is sought to be reinstated on being dis- 
missed under the industrial law, and (iii) where a 
statutory body acts in breach or violation of thé 
mandatory provisions of the statute. The respon- 
dent having initiated proceedings under the Act, is 
not entitled to maintain the suit in the civil court 


'. even if his case is governed by principle No.2 


formulated by the Supreme Court in Premier 
Kamalakar Shantaram 
Wadake, (1976)1 L.L.N. 1: (1976)1 S.C.R. 427. 
r[Paras 11,12, 13 and 21] 
(B) Civil Procedure Code (V of 1908), Secs.151 and. . 
115 - Order under Secs.151 and 115 - Not appeal- 
able - Revision lies. - 
There is no doubt whatever that the trial court has 
no jurisdiction to entertain the suit. Nor is there» 
any doubt that C.R.P.No.1531 of 199] as against 
the order in LA.No.22349 of 1990 is maintainable 
in this Court as the order in the said LA. is not an 
appealable one. It is not an order under O.39, 
Codeof Civil Procedure, butone under Sec.151 of 
the Code of Civil Procedure. [Para 28] 
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Cases referred to: 
' T-Rajaiah v. Southem Roadways Ltd., (1991)1 L.L.N. 
453; Kerala Rubber and Reclaims, Ltd. v. P-A.Sunny, 
(1989)1 L.L.N. 676; Premier Automobiles, Ltd. v. 
Kamalakar Shantaram Wadake, (1976)1 L.IzN. 1: 
(1976)1 S.C.R. 427; Dhulabhai v. State of Madhya 
Pradesh, A.I.R. 1969 S.C. 78; B.V.Rao v. Chitti- 
valasa Jute Mills, (1990)1 L.L.J. 513; Vaish Degree 
College v. Lakshmi Narain, A.I.R. 1976 S.C. 888; 
Grindlays Bank Employees’ Union v. J.Kannan, 
(1978)1' L.L.J. 453; Sitaram Kashiram Konda v. 
Pigment Cakes and Chemicals Manufacturing 
Company, (1979)2 L.L.J. 444; Bharat Singh v. 
Management of New Delhi Tuberculosis Centre; 
A.LR. 1986 S.C. 842; Central Cooperative Bank 
. Lid. v. M.Parthasarathi, (1988)2 L.L.N. 107; 
Dr.S.B.Dutt v. University of Delhi, A.I.R. 1958 S.C. 
1950: 1959 S.C.R. 1246; S. R.Tiwan v. District Board, 
Agra, (1964)1 L.L.J. 1: ALR. 1964 S.C. 1680: 3 
S.C.R. 55; Indian Airlines Corporation v. Sukhdeo 
Raj, (1971)1 L.L.I. 496: (1971)41 FJ.R. 261; (1971) 
S.C.R. (Supp.) 510; Premier Automobiles, Ltd. v. 
Kamalakar Shantaram Wadke, (1975)2 L.L.J. 445: 
(1975)48 F.J.R. 252: (1976)1 S.C.R. 427; Kerala 
Rubber and Reclaims, Ltd. v. P.A.Sunny, (1988)73 
| FJ.R. 507; Y.Mookan, Major v. Branch Manager, 
Southern Roadways Ltd., (1991)1 L.L.J. 533; Jiten- 
dra Nath Biswas v. M/s.Empire of India and Ceylon 
Tea Company, (1983)3 S.C.C. 582; Kumari Estate 


Workers’ Union v. Modaile Easwari Estate, Pon- 


manai, (1971)2 L.L.J. 500; S.Sundaram Pillai v. 
P.Govindasami, A.LR. 1985 Mad. 199; Indian Oxygen 
Lid. v. Ganga Prasad, (1990)1 L.L.N. 115; South- 
em Roadways Ltd. v. G.Palanikumar, (1990)1 L.L.N. 
“119. 

Sanjay Mohan for Mis. Ramasubramaniam & 
Associates for Petitioners. 

N.G.R.Prasad for Mr.S.Ayyathurai, for Respon- 
dent. 

The Court made the following 
`~ ORDER:- The question to be considered in these 
revision petitions is whether the City Civil Court, 
Madras, has got jurisdiction to entertain the suit 
filed by the respondent herein. The relevant facts 


«mare as follows: 


The respondent joined the service of first peti- 
tioner bank as a clerical apprentice in August, 
1984 and he was appointed asa clerk in 1985 with 
effect from 22.1.1985. Hewas confirmed in service 
„in February, 1986. He was working in Calcutta and 
transferred to Madras in July, 1989. By order 
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_dated 12.11.1990 he was transferred to Pannaipu- 
- rambranch ofthe first petitioner. The Tamil Nadu 
Mercantile Bank Employees’ Union raised an 
industrial dispute questioning the validity of the ` 
transfer. While the matter was pending before the 
Conciliation Authority, the respondent filed the 
suit O.S.No.9867 of 1990 on 29.11.1990 in the City 
Civil Court, Madras for a declaration that the 
order of transfer dated 12.11.1990 is male fide, 
illegal and unjust and for consequential perma- , 
nent injunction restraining the petitioners from , 
transferring him from Madras to Pannaipuram. 
He also prayed fora permanent injunction direct- 
ing the petitioners to allow him to continue at 
Madras. Ia the plaint, he alleged that he was the 
Vice-President of the Tamil Nadu Mercantile Bank 
Employees' Unionand the Management was infu- 
riated by the protest demonstrations organised by 
the Union. He referred to the show cause notice 
issued to him on 25.10.1990 for having organised . 
protest demonstrations and his reply dated' 
3.11.1990. Hestated in paragraph 8ofthe plaintas 
follows: 
- “In the second week of November, 1990 the 
plaintiff came to know that he was going to be ` 
- transferred. Since the plaintiff had some 
_ organisational work in the Union regarding 
‘the grievances of members and had to discuss 
with thé leaders of his affiliating Union, ie., 
B.D.F.L, he went on leave. On the advice of . 
affiliating Union Leaders, his union raised a 
dispute before the Regional Labour Commis- 
“sioner (Central), Madras, on the harassment 
and victimisation. of the employees of his 
union by the management on 20.11.1990." 
He proceeded to state that after the expiry of the ` 
leave, when he reported for work, the impugned 
‘order of transfer was served on him. He stated, 
` “the plaintiff submits that the order of transfer of 
the plaintiff by the defendant bank is nothing but 
a clear act of victimisation and punishment for 
being active in the Union. The plaintiff Submits ` 
that hehas been victimised by the management by 
way of trensfer for being an office-bearer of the 
union and taking active part in his union-activi- 
ties." He alleged that theaction of the petitioners 
is mala fide and contrary to the transfer policy that 
a staff will not be transferred from one place to 
,another before completion of .three years. 
^ According to him, the transfer is a punishment 
transfer. On those averments, he prayed for the 


ai) 


- 


. The petitioners also denied 


TT] 
reliefs set out already. Along with the plaint, he 
filed eight documents. Document No.5 isa copy of 
the letter from his Union to the Regional Labour 
Commissioner dated 20.11.1990 and document 
No.8 is a letter from his Union to the second 
defendant dated 27.11.1990. . - 
2. He filed J.A.No.22348 of 1990 for an interim 
injunction restraining the defendants from imple- 
menting the order of transfer dated 12.11.1990 
and I.A.No.22349 of 1990 for an interim direction 
directing the second defendant to permit the 
respondent to work in his office pending disposal 
of the suit. - 
3. After service of summons and notice, the peti- 
tioners filed written statement in the suit and 
counter affidavit in the applications. They con- 
tested the maintainability of the suit in the civil 
courtand conténded that in view of the provisions 
of the Industrial Disputes Act, the civil court had 
no jurisdiction to entertain the suit. In paragraph 
5 of the written statement, the following plea is 
raised: f 
“5, This defendant submits that in fact the 
Tamil Nadu Mercantile Bank Employees’ Union 
of which the plaintiff is Vice-President has 
already raised an industrial dispute challeng- 
ing his transfer before the Regional Commis- 
sioner of Labour (Central), Madras and the 
said industrial dispute is still pending before 
the said Conciliation Authority for considera- 
tion. The plaintiff having taken his grievance 
.' before the appropriate forum has been estop-. 
ped from approaching this Hon'ble Court by 
way of a civil suit. Regarding para 8,of the 
plaintand document No.5 to 8 filed along with, 
it would clearly establish that the plaintiffs 
union has taken up the dispute before the 
Regional Commissioner of Labour (Central) 
at Madras.”. : : 
the-allegations of 
mala fide. ‘ 
4. Phe 17th Assistant Judge,. City .Civil Court, 
Madras, who heard the applications, held that the 
civil court had jurisdiction to decide the dispute in 
the suit as it would not be governed by Sec.25-T 
and item 7 of Schedule V of the Industrial Dis- 
putes Act. He also held that the order of transfer 
was vitiated by mala fides. On those findings he 
granted the prayers in both the petitions. Against 
the order in LA.No.22348 of 1990, C. R.P.No.2269 
of 1991 has been filed. Against the order in 


* 
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LA.No.22349 of 1990, C.R.P.No.1531 of 1991 is 
filed. >>  - : j 

5. Arguments were advanced in common to both 
the revisions, as the question involved in them is 
the same.. According to learned counsel for the 
petitioners, the dispute raised in the suit in one 
falling squarely within the provisions of the Indus- 
trial Disputes Act. It is submitted that though the 
plaintiff has not chosen to refer specifically to the 
relevant provisions of the Act, a perusal of the 
plaint disclosed that the complaint of the plaintiff 


'is that the order of transfer tantamounts to unfair 
labour practice as defined by Sec.2(ra) read with | 


item 7 of the Fifth Schedule to the Actand prohib- 
ited by Sec.25-T of the Act. Learned counsel sub- 
mits that the jurisdiction ofthe civil court is taken 


away by the provisions of the said Act and the said 


position has been recognised in the judgments of 
the Supreme Courtand the High Courts including 
this Court. Per contra, learned counsel for the 
respondent submits that the right agitated by the 
plaintiff in the suit is a common law right which 
was in existence even prior to the passing of the 
said Actanda suit to enforce the sameis maintain- 


able in a civil court as laid down by the Supreme - 


Court. According to him, there is no error in the 
view taken by the Court below, either in lawor on 
facts, and the revision petitions deserve a dis- 
missal. 

6. The question that arises for considerationis not 
res integra. Recently it had been considered in 
detail by S.T.Ramalingam, J. in T-Rajaiah v. South- 
ern-Roadways Ltd., (1991)1 L.L.N. 453. The facts 
are-almost similar and there also suits were insti- 
tuted by workers challenging the orders of trans- 
fer. The learned Judge has held that civil court has 
no jurisdiction to entertain such Suits. He agreed 
with the view taken by Malimath, C.J. in Kerala 
Rubber and Reclaims, Ltd. v. P-A.Sunny, (1989)1 
L.L.N. 676, and held that the question of transfer 
would fall directly under item 7 of Fifth Schedule 
to the Industrial Disputes Act and the remedy of, 
the aggrieved worker is only to approach the 
forum created under the Act. In that case also, 
there was initiation of proceedings under the Act 
for reference of the dispute to the Tribunal ae 
learned Judge held that the plaintiffs in that case 
having elected to initiate a proceeding under the 


Act, were not entitled to invoke the jurisdiction of © 


the civil court. : = : 
7. Arguments have been advanced at length by 
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learned counsel for the plaintiff that the view 
taken by S.T.Ramalingam, J: is erroneous and the 
right ofa worker to question an order of transfer 
is a common law right and not one created by the 
Industrial Disputes Act. According to learned 
counsel, the judgment of the Supreme Court in 
Premier Automobiles, Ltd. v. Kamalakar Shan- 
taram Wadke, (1976)1 L.L.N. 1: (1976)1 S.C.R. 
427, has not been properly understood. 
8. The question ofexclusion of jurisdiction of civil 
courts by special enactments has been the subject 
of discussion in innumerable cases. In view of the 
importance of the question and the frequent 
recurrence of the same, the Apex Court discussed 
the matter in detail in Dhulabhai v. State of Madhya 
Pradesh, A.I.R. 1969 S.C. 78, by a Bench of five 
Judges. The result was summarised and reduced to 
seven principles. It is not necessary for this case to 
repeat them here. Suffice it to refer to principles 1, 
2 and 7, which read thus: i i 
“(1) Where the statute gives a finality to the 
orders of the special tribunals the civil court’s 
jurisdiction must be held to be excluded if 


there is adequate remedy to do what-the civil ` 


courts would normally do in a suit. Such provi- 
sion, however, does not exclude those cases 
where the provisions of the particular Act have 
not been complied with or the statutory tribu- 
nal has not acted in conformity with the funda- 
mental principles of judicial procedure.” 
(2) Where there is an express bar of the juris- 
diction of the Court, an examination of the 
scheme of the particular Act to find the ade- 
.quacy or the sufficiency of the remedies pro- 
vided may be relevant but is not decisive to 
sustain the jurisdiction of the civil court. - 
Where there is no express exclusion the exami- 
nation of the remedies and the scheme of the 
particular Act to find out the intendment 
becomes necessary and the result of the inquiry 
may be decisive. In the latter case it is necessary 
to see if the statute creates a special right or a 
liability and provides for the determination of 
the right or liability and further lays down that 
` all questions about the said right and liability 
shall be determined by the tribunals so consti- 
tuted, and whether the remedies normally 
-associated with actions in civil courts are pre- 
scribed by the said statute or not.” 
“(7) Anexclusion of the jurisdiction of the civil 
` court is not readily to be inferred unless the 
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conditions above set down apply.” 


9. The question arose with particular reference to 
the Industrial Disputes Act in Premier Automo- 


~ biles, Ltd. v. Kamalakar Shantaram Wadke, (1976)1 


L.L.N. 1: (1976)1 S.C.R. 427. A Bench of three 

Judges summed up the principles as follows: 
“(1) If the dispute is not an'industrial dispute, 
nor does it relate to enforcement of any other 
right under the Act the remedy lies only in the 
civil court. i 
(2) If the dispute is an industrial dispute aris- 
ingout ofa right or liability under the general 
or common law and not under the Act, the 
jurisdiction of the civil court is alternative, 
leaving it to the election of the suitor con- 
cerned to choose his remedy for the relief 
which is competent to be granted in particular 
remedy. i i : 
(3) If the industrial dispute relates. to the 
enforcement ofa right or an obligation created 
under the Act, then the only remedy available 
to the suitors to get an adjudication under the 
Act. . 

- (4) If the right which js sought to be enforced 
isarightcreated under the Actsuch as Chapter 
V-A then:the remedy for its enforcement is 

“either Sec.33-C or the raising of an industrial 
dispute, as the case may be.” 
10. It is the contention of the petitioners that the 
present case will fall under principles (3) and (4). 
The respondent urges that this case is governed by 


` the second principle. An argument is advanced by 


learned counsel for the petitioners that thesecond 
principleshould be understood in the light ofwhat 
is stated in the next paragraph in the same judg- 
ment and even if the present case is governed 
thereby, the suit is not maintainable in the civil 
court. It is also added that in any event, the respon- 
dent having elected to pursue the remedy under 
the Act is not entitled to approach the civil court 
for the reliefs of declaration and injunction. Learned 
counsel for the respondent submits that the'ton- 
tention of the petitioners’ counsel is based on a - 
wrong understanding of thesaid judgment and the 
correct interpretation is found in the judgment of 
the Andhra Pradesh High Court in BV.Rao v. 
Chittivalasa Jute Mills, (1990)1 L.L.J. 513. 1do not 
think it necessary for the purpose of this case to 
decide that controversy in the view I propose to 
take in this matter. ; EV. 

11.Iam of the view that the present case does not 
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fall under the second principle enunciated by the 
Supreme Court in Premier Automobiles, Ltd. v. 

. Kamalakar Shantaram Wadke, (1976)1 L.L.N. 1: 
(1976)1 S.C.R. 427. This is clearly one governed by 
principles (3) and (4). I do not agree with learned 
counsel for the respondent that the right sought to 
beenforced in thesuit isa common lawright which 
existed even prior to the passing of the Industrial 
Disputes Act. A perusal of the plaint shows that 
the only ground on which the order of transfer is 
challenged is that it is a mala fide act of victimisa- 
tion and punishment. It is not the case of the 
plaintiff that there is any violation of the terms of 
the contract ofservice. It is not in dispute that the 
order of appointment under which the respon- 
dent entered in service with the petitioners con- 
tained a specific clause reading thus: 


“You may be transferred to any section/ ` 


department/branch of our establishment,” 
It is not the case of the respondent that the said 
clause is in violation of any provision in the Con- 


tract Act or any other statute. This is nota case in, 


which the respondent is seeking to enforce the 
contract between him and the petitioners; nor is it 
a case based on a breach of contract. No doubt, 

there is a passing reference in paragraph 12 of thé 
plaint that the order of transfer is also contrary to 
the transfer policy i.e., a staff will not be trans- 


ferred from one place to another before comple-- 


tion of three years. There is no averment in the 
plaint that the so-called transfer policy forms part 
of the contract between the plaintiff and the 
defendants. No such contention has, been urged 
before me. On the other hand, the circular dated 
4.7.1988 issued by the first defendant and pro- 


duced as document No.1 along with the plaint . 


from which the so-called transfer policy is sought 
to be inferred is only to the effect that only those 
staffmembers who have completed total service of 
three years and above in the same branch are 
eligible to apply for transfer. The circular has 
nothing to do with a transfer by the management 


of its own on administrative grounds or for other : 


reasons. The court below has also observed that 
thesaid circular cannot be treated as a term ofthe 
contract of service; but strangely proceeded to 
hold that’because it is not a term:of the contract, 
the order of transfer wil! not fall under Sec.25-T or 
item (7) of the Fifth Schedule of the Industrial 


Disputes Act. The reasoning of thecourt belowon. - 


that aspect of the matter is wholly unsustainable. 
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12. It is, thus, evident that the plaint is only on the 
footing that the order of transfer is a mala fide act 
of victimisation and, therefore, not sustainable. 
The law that prevailed before the advent of the 
Industrial Disputes Act which is described as the] 
common law by learned counsel for the respon- 
dent did not recognise any right in an employee to}. 
question an order of the employer falling strictly 
within the terms of the contract on the ground that 
it was a mala fide act of victimisation. It is only 
under the provisions of the Act such a right is 
created, if I may say so, by the Legislature enabling 
the workers to challenge orders of transfer made 
by the management. 
13. Before the Industrial Disputes Act, was passed, 
there was no fetter on the power of the employer 
to transfer an employee when the terms of con- 
tract of employment expressly provided therefor. 
In fact, contracts of service were governed by the 
provisions of the Contract Act and the Specific 
Relief Act. itis too well-settled that a contract of 
personal service cannot ordinarily be specifically | - 
enforced and there are only three well-recognized 
exceptions to the rule; viz, (i) where a public 
servant is sought to be removed from service in 
contravention of the provisions of Art.311 of the | 
Constitution of India, (ii) where a worker is sought 
to be reinstated on being dismissed, under the 
industriallaw, and (iii) wherea statutory body acts 
inbreachor violation ofthe mandatory provisions 
of -the statute. (See Vaish Degree College v. 
Lakshmi Narain, A.I.R. 1976 S.C. 888. Learned 
counsel for the respondent had submitted that the 
scope of the exceptions to the rule has been wid- 
ened and the act of the employer can be ques- 
tioned on the ground of mala fides by the 
employee under the general law too, without any 
reference to the Industrial law. In support of the 
"said contention, he has placed reliance on the 
following rulings: 
(1) Grindlays Bank Employees’ Union v. J. Kannan, 
(1978)1 L.L.J. 453; (2) Sitaram Kashiram Konda 
- v. Pigment Cakes and Chemicals Manufactur- 
ing Company, (1979)2 L.L.J. 444; (3) Bharat 
Singh v. Management of New Delhi Tuberculo- 
sis Centre, A.LR. 1986 S.C. 842; (4) Cennt" 
Cooperaiive Bank Lid. v. M.Parthasarathi, 
(1988)2 L.L.N. 107; (5) B.V.Rao v. Chittav- 
alasa Jute Mills and ‘another, (1990)1. L.L.J. 
513. 
14. The first of the above cases related to the 


^ 
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seniority of the employees. The suit was based on 
an agreement between the National and Grind- 
lays Bank Limitd.and National and Grindlays 
Bank Employees Union at the time of merger of 
the Lloyds Bank with the National and Grindlays 
Bank. Thesuit was for enforcement of the terms of 
the agreement relating to the seniority of the 
employees. N.S.Ramaswamy, J. rejected the con- 
tention that the jurisdiction of the civil court was 
ousted by the Industrial Disputes Act on the ground 
that the right sought to be enforced in the suit was 
not one created under the Act-and it was one 
arising under the general law or common law. 

That ruling will have no bearing on the present 
case. 

15. In the second case referred to above, the plain- 


tiff claimed a declaration that removal from serv- 


ice was illégal and prayed for reinstatement or in 
the alternative for compensation. The Supreme 
Court held that though the suit was not maintain- 
able with reference to the main reliefs prayed for 
by the plaintiff, it was sustainable in so far as it 
related to payment of compensation. It is worth- 
_ while extracting the following passage from the 
judgment: 

“The correct position of law is that the main 

reliefs asked for by him which when granted 

will amount to specific performance of the 


contract of service and, therefore, they cannot ' 


be granted. There are a number of decisions of 


this Court to that effect; to wit (1) Dr.S.B.Dutt ` 


. v. University of Delhi, A.I.R. 1958 S.C. 1950: 
1959 S.C.R. 1236, (2) S.R. Tiwari v. District Board, 
Agra, (1964)1 L.L.J. 1: A.LR. 1964 S.C. 1680: 
(1964)3 S.C.R. 55 and (3) Indian Airlines Cor- 
poration v. Sukhdeo Raj, (1971)1 L.L.J. 496: 
(1971)41 FJ.R. 261; (1971) S.C.R. (Supp.) 510. 
Reference may also be mádein this connection 
‘to the decision of this Court in Premier Auto- 
mobiles, Ltd. v. Kamalakar Shantaram Wadke, 
(1975)2 L.LJ. 445: (1975)48 FIR 252: (1976)1 
S.C.R. 427. 

4. Butthenin thealternative, the appellant had 
also prayed for awarding compensation to him. 
And reading the plaint as a whole, it can legiti- 
mately be culled out that he had made out a 
case, whether it was fight on factor'not, that is 
a different question, that he was wrongfully 
dismissed from service. This relief could be 
granted by the civil court if it found that the 
plaintiffs case was true. The High Court, in 


, 
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our opinion, is not right in saying that no such 
case had at ail been made out in the- plaint. In 
our opinion, as we have earlier said, reading 
theplaintata whole, such case can be spelt out. 
That beingso, to this limited extent, the matter 
could be examined by the civil court.” 
That judgment does not help the respondent in 
the present case. ~ 
16. The third case cited is also a ruling of the Apex 
Court, butitis one relating to the intérpretation of | 
Sec.i7-B of the Industrial Disputes Act. The view 
taken by the High Court that the section would: 
apply only to cases where the awards were passed 
after the commencement of the said section, was 
reversed and it was held that the section was only 
a recognition of a pre-existing right. Reliance is 
placed on the following passage in the judgment 
by learned counsel for the respondent: . 
“That is not the case with Sec.17-B. Here it is 
not the conferment of a new jurisdiction but 
the codification in statutory form of a right 
available to the workmen to get back wages 
when certain given conditions are satisfied. 
There are no words in the section to compel 
the court to hold that it cannot operate retro- 
spectively. Before Sec.17-B was introduced there 
was no bar for courts for awarding wages. Of 
course the workmen had no right to claim it. 
This section recognises such a right. To con- 
strue it in a manner detrimental to workmen 
would be to defeat its object.” 
Learned counsel wants to draw an analogy and 
submits that the provisions of Sec.25-T and item 
(7) of Fiith Schedule of the Industrial Disputes 
Act are only in recognition of right which was 
already inherent in the worker. I do not agree. A 
right to challenge an order of transfer on the, 
ground of mala fides or victimisation cannot be 
equated with the right to get wages during the 
pendency of a proceeding in a High Court or the g 
Supreme Court by an employer against the award 
passed by a Labour Court, Tribunal or National 
Tribunal directing reinstatement of workman. The 
effect of Sec.17-B of the Industrial Disputes Act is ` 
that though the reinstatement may be stayed by 
the higher court, the worker shall not be deprived 


¢ of his wages, as it would cause undue hardship to 


him. There can be no comparison between the 
provisions of Sec. 17-B and Sec.25-T of the Act. 
That ruling does not have any relevance in the | 
present case. e 
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17. The next case cited was decided by me. The 
question was whether the suit challenging an order 
ofsuspension passed by the Special Officer of the 
Central Co-operative Bank was not maintainable. 
The contention was that it was a suit to enforce 
' specific performance of a contract of service and 
that the order of suspension was made pursuant 
on the direction of the Registrar of Co-operative 
Societies and the suit was barred by the provisions 
of the Co-operative Societies Act. I held that the 
facts of the case provided special circumstances 


which enabled the court to grant the specific relief ' 


prayed for by the plaintiff in enforcement of the 
contract of service. That judgment has no applica- 
tion to the facts of the present case, as I have 
already pointed out that the respondent is not 
seeking to enforce any term of the contract in the 
present suit. 
18. The last of the casés referred to by learned 
counselis the judgment of a Division Bench ofthe 
Andhra Pradesh High Court referred to earlier by 
me in this judgment. The Bench had to dispose of 
two writ appeals and one Letters Patent Appeal 
arising ont of thesame dispute. The Letters Patent 
Appeal was from a suit for reinstatement in sery- 
ice with antecedent benefits or, in the alternative, 
for damagés/compensation for wrongful termina- 
tion. THe trial court grarited a decree only for 
damages, edi the other prayers. Thereaf- 
, ter, mil einploy ee raised an industrial dispute, 
which was: the subject matter of reference before 
the Labour Court. The Labour Court passed an 
award declaring that the dismissal of the employee 
was wrongful and he-was entitled to reinstatement 
in service; but in view of the decree passed by the 
civil court, he. was not entitled to backwages or 
other monet ‘benefits from the date of termina- 
tion till the date of reinstatement. The award was 
challenged | both parties in the writ petitions. 
There was also an ‘appeal by the employer against 
the decrée for daina ges in the suit. The writ peti- 
tioris and the appeal were disposed of togéther by 
a single Judge, who held that the employee having 
elected to approach the civil court, was estopped 
from invoking the remedies under the Act. The 
writ petition filed by the employee was dismissed 
and the other writ petition was allowed. The 
' decree passed in the civil suit was also modified 
with regard to the quantum ofdamages. It was that 
decision which was challenged before the Division 
Bench. The Bench upheld the finding that the 
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dismissal of the workman was wrongful and held 
that the employee having elected toinstitutea suit 
in a civil court-and obtained a decree for the 
alternative relief claimed by him, was precluded 
from pursuing his remedies under the Act; but 
rejected the contention that inasmuch as the civil 
court had no power to grant reinstatement, the 
remedy under the Act was open in so far as the 
relief of reinstatement was concerned. However, 
the employee filed an affidavit seeking permission 
to withdraw the suit and that ‘permission. was 
granted by the Bench. Yet, when the writ appeals 
were disposed of, the employer prayed for award- 
ing only compensation to the employee instead of 
directing reinstatement and the Bench accepted 
the suggestion. Ultimately, the court passed an 
order granting only compensation to the ae 
in lieu of reinstatement. 
19. Though the judgment of the Bench i is relied on 
by the learned counsel for the respondent for the 
purpose of supporting his contention that the 
judgment of the Supreme Court in Premier Auto- 
mobiles, Ltd. v. Kamalakar Shantaram Wadke,” 
(1976)1 L.L.N. 1: (1976)1 :S.C.R..427, should be 
understood in a-particular manner, in so far as 
principle No.2 is concerned, as stated by me ear- 
lier I do not propose to decide that controversy, as 
it is not necessary for the purpose of this case. 
However, thejudgment of the Bench is against the 
respondent inasmuch as it holds thatan employee, 
who has elected his remedy by approaching one 
forum, is estopped from approaching the other 
forum in cases which are governed by the second 
principle enunciated by the Supreme Court in 
Premier Automobiles, Ltd. v. Kamalakar Shan- 
taram Wadke, (1976)1 L.L.N: pn (19761 S.C.R. 
427. 
20. In this case it is not in dispute bhatt thé Employ- 
ees' Union of which the plaintiff is the Vice- 
President, has already initiated proceedings under 
the Industrial Disputes Act. The copy of the letter 
written by the Union to the second deféndant on 
27.11.1990 has been placed before.rne. The rele- 
vant portion of the letter reads/thus: 
“With reference to the above/at, the outset, we 
strongly protest the action ofthe mana gen 
in venturing to transfer oüfiVice- -President, 
Shri T. Venkatesan to our Pánnáipuram branch, 


4 


which act of the management is purelyan actof^ — 


victimising the above employee for his legiti- 


- mate, lawful trade union activities. - j 
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We hasten to bring to your attention that an 
Industrial Dispute, under the provisions ofthe 
- Industrial Disputes Act, 1947 has been raised 
by our organisation with the Regional Labour 
Commissioner. (Central) with regard to the 
above transfer. 
. The Regional Labour Commissioner (Cen- 
tral) has fixed the meeting for conciliation and 
. the same has been posted on 11.12.1990 at 
Madras. 
As the matter is seized under conciliation and 
as the conciliation process has been set in 
motion, in accordance with the provisions of 
the I.D. Act 1947, both the parties to the con- 
ciliation have to maintain ‘status quo’ without 
altering the positions prevailed prior to the 
conciliation process initiated. Hence we hope 
that the management would not venture to 
precipitate the matter till the conciliation 
proceedings are over and request you to main- 
tain ‘status quo’.” 
21. The respondent having initiated proceedings 
under the Act, is not entitled to maintain the suit 
in the civil court even if his case is governed by 
principle No.2 formulated by the Supreme Court 
in Premier Automobiles, Ltd. v. Kamalakar Shan- 
taram Wadke, (1976)1 L.L.N. 1: (1976)1 S.C.R. 
427. Unfortunately, the court below has stated 
that the defendants had in the written statement 
admitted that the proceedings under the Act-had 
come to an end and they were not pending. I am 
unable to find any such admission in the written 
statement. On the other hand, the relevant aver- 
ments are made in paragraph 5 of the written 
statement, already extracted in this judgment. In 
any event, Lam not resting my conclusion in this 
case on that aspect of the matter. I am of the view 
that the case falls under principles G) and (4) 
formulated by the Supreme ,Court in Premier 
Automobiles, Ltd. v. Kamalakar Shantaram Wadke, 
(1976)1 L.L.N. 1: (1976)1 S.C.R. 427. 
22. In Kerala Rubber and Reclaims, Ltd. y. PA.Sunny, 


(1988)73 F.J.R. 507, Malimath, C.J. has discussed - 


the question in detail. In the case before him, the 
workman chalienged an order of transfer on the 
SrOund that it was mala fide and the result of 
victimisation.and unfair labour practice. After 
setting out the principles enunciated in Premier 
Automobiles, Ltd. y. Kamalakar Shantaram.Wadke, 
(1976)1 L.L.N. 1: (1976)1 S.C.R. 427, the learned 
Judge observed: à 
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“So far as the frame of thesuitis concerned, the 
order of transfer is challenged on the ground 
that the transfer of the respondent by the peti- 
tioners is mala fide and the result of victimisa- 
tion and unfair labour practice and.is, there- 
fore, illegal and unjust. It is not pleaded that 
the respondent is claiming any right recog- 

` nised by the common law as such. Learned 
counsel for the respondent was also not in a 
position to point out if the right claimed is 
recognised as a. common law right. Common 
law does not recognise any limitation on the 
power of the master to transfer his employees 
on grounds of mala fides, victimisation or unfair 
labour practice....But, after the Industrial Dis- 
putes Act was enacted, new rights and liabili- 
ties have been created restricting the unfet- 
tered common law rights of the master in dealing 
with the workmen in this behalf." 


The learned Judge proceeded to consider whether 


the Act created a right to challenge an order of 
transfer and whether machinery is provided for 
enforcing the said right under the Act. The ques- 


tions were answered in the affirmative by the 


learned Judge and ultimately he held that the civil 
court had no jurisdiction to entertain the suit. T 
agree with the reasoning of the learned Judge. 
23.In Y. Mookan, Majorv. Branch Manager, South- 
ern Roadways Ltd., (1991)1 L.L.J. 533, Hiremath, 
J. of the Karnataka High Court.accepted and 
applied the-ruling of the Kerala High Court in 
Kerala Rubber and Reclaims, Ltd. v. P.A.Sunny, 
(1988)73 F.J.R: 507, and held that the suit filed by 
the appellant before him questioning an order of 
transfer made by the employers was not maintain- 
ablein thecivil court, as the court had no jurisdic- 
tion to deal with the same. 

24. In Jitendra Nath Biswas v. M/s.Empire of India 
and Ceylon Tea Company, (1983)3 S.C.C. 582, the 
question was whether a suit filed by a dismissed 
employee challenging the validity of the order of 
dismissal was maintainable in view.of the provi- 
sions of Sec.14(1)(b) of the Special Relief Act. 
The Court held that the suit was not maintainable 


as there was no dispute that the Industrial Dis- 


putes Act was applicable to the case and the Indus- 
trial Employment (Standing Orders) / Actwas also 
applicable. It was jointed out that the main pléa 
raised by the plaintiff was that the enquiry for 
misconduct held by the Management was not strictly 
in accordance with the Standing Orders. It was 


ate 
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argued before the court that unless there was a 
reference by the Government of the Industrial 
Disputeto the Labour Court under the provisions 
of the Act, the jurisdiction of the civil court was 
not barred. That argument was negatived and it 
was observed that the Act not only conferred the 
right on a worker for reinstatement and back- 
wages if the order of termination or dismissal was 
not in accordance with the Standing Orders, but 
also provided a detailed procedure and machinery 
for getting thesaid relief. It was held that there was 
an apparent implied exclusion of the jurisdiction 
of the civil court. It was said, “it is, therefore, clear 
that the scheme of the Industrial Disputes Act 
clearly excludes the jurisdiction of the civil court 
by implication in respect of remedies which are 
available under this Act and for whicha complete 
procedure and machinery has been prone in 
this Act.” 

25. There can be no doubt whatever that the 
judgment of S.T.Ramalingam, in T:Rajaiah v. 


Southern Roadways Ltd., (1991) 1 L.L.N. 453, isin . 


accord-with the well settled principles of law and 
I have no reason to differ therefrom. I express my 
full concurrence with the same. 

26. A similar ruling was given byS.Ramalingam, J. 
in Kuman Estate Workers’ Union v. Modaile Easwari 


Estate, Ponmanai, (1991)2 L.L.J. 500. In that case, ` 


the workers, whose services were terminated, filed 
a suit seeking injunction restraining the manage- 
ment from interfering with their right of doing 
work. The suit was dismissed for default. An 
industrial dispute raised by the workmen regard- 
ing ‘their non-employment was referred in the 
meanwhile for adjudication. Before the Labour 
Court, the management raised a preliminary 
objection that the reference was not maintainable 
as the workers had taken the matter to the civil 
court in the suit. That objection was upheld by the 
Labour Court and the workers filed a writ peti- 
tion. Allowingthe writ petition, the learned Judge 
held shat the civil court had no jurisdiction what- 
ever to entertain the dispute and the dismissal of 
the suit for default would have no effect on the 
reference validly made. The learned Judge has 
referred to thejudgments of the Supreme Courtin 
Premier Automobiles, Ltd. v. Kamalakar Shar- 
taram Wadke, (1976)1 L.L.N. 1: (1976)1 S.C.R: 
427 and Jitendra Nath Biswas v. Mís.Empire of 
India and Ceylon Tea Company, (1989)2 L.L.J. 
572. The ratio will apply to the present case also as 
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aright created by the Acti is sought to be enforced 
here too. 

27. [have no hesitation to hold that the suit filed 
by the respondent in the City Civil Court, Madras, 
is not maintainable inasmuch as the court has no 
jurisdiction to entertain the same. 

28. Though at the time of the arguments learned 


“counsel for the respondent did not raise any objec- 


tion to the maintainability of the revision peti- 
tions, I put a question to learned counsel for the 
petitioners as to how he filed these revisions in 


_ this Court, when the Code of Civil Procedure has 


provided an appeal against the order of the court 
below under 0.43, Rule 1(r) thereof. Learned 
counsel for the petitioners has submitted that the 
order in LA.No.22349 of 1990 is one under Sec.151 
of the Code of Civil Procedure and not appeal- 
able. As regards the other revision petition, it is 
his contention that when the trial court has no 
jurisdiction whatever to entertain the suit, it is 
open to this Court to interfere under Sec.115 of 
the Code of Civil Procedure with the interlocutory 
orders passed by the trial court, even if they are 
appealable. He places reliance on the judgment of 
this Court in S. Sundaram Pillai v. P.Govindasami, 
A.LR. 1985 Mad. 199, Indian Oxygen Ltd. v. Ganga 
Prasad, (1990)1 L.L.N. 115 and Southern Road- 
ways Ltd. v. G.Palanikumar, (1990)1 L.L.N. 119. - 
Thereis no doubt whatever that the trial Court has 
no jurisdiction to entertain the suit. Nor is there 
any doubt that C.R.P.No.1531 of 1991 as against 
the order iif LA.No.22349 of 1990 is maintainable 
in this Court as the order in the said l.A. is not an 
appealable one. It is not an order under O.39, 
Code of Civil Procedure, but one under Sec.151 of 
the Code of Civil Procedure. The question 
involved in both the revisions being the same, and 
the judgment of the court below in the two appli- 
cations being thesame, even ifan appeal had been 
preferred-by the defendants against the order in 
LA.No.22348 of 1990 in the court of the Principle 
Judge, City Civil Court, Madras, I would have had 
it transferred to this Court suo motu to be heard 
along with C.R.P.Nó.1531 of 1991. It is also open 
to me to exercise my power under Art.227 of the 
Constitution of India suo motu and call for ffe" 
records in ILA.No.22348 of 1990 and set aside the 
order made therein when it is found by me that the 
trial court has no jurisdiction to entertain the suit 
itself. Having come to the conclusion that the suit 
is unsustainable for want of jurisdiction in the 


1 
! 


444 


court in C.R.P.No.1531 of 1991, which is undis- 
putedly maintainable in this Court, I do not think 
it necessary to decide whether the other revision 
petition viz., C.R.P.No.2269 of 1991 is maintain- 
ableor not. While taking note ofthe three rulings 
referred to above to the effect that this Court can 
exercise its power under Sec.115 of the Code of 
Civil Procedure when the trial court suffers from 
total lack of jurisdiction, I refrain from entering 
into any discussion and expressing my conclusive 
opinion on that question, as it is unnecessary in 
this case. For the purpose of this case, I prefer to. 
acceptthethreerulings referred to above and hold 
that C.R.P.No.2269 of 1991 is also maintainable 
in this Court. 

29. In the result, the civil revision petitions are 
allowed. The orders of the 17th Assistant Judge, 
‘City Civil Court, Madras, in I.A.Nos.22348 and 
22349 of 1990 are set aside. Both the applications 
are dismissed. The trial court is directed to dispose 
of the suit in the light of my finding that the civil 
court has no jurisdiction to entertain the suit. The 
respondent is not precluded from availing the 
remedies under the Industrial Disputes Act, if so 
advised. The parties are directed to bear their 
respective costs. 


BS. Petition allowed. 
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IN THE HIGH COURTOF JUDICATURE AT 
MADRAS: | 


Present:- Lakshmanan, J. 


e 


O.P.No.31 of 1992 24th March, 1992. 


. H.M.Mahesh ...Petitioner. 

Civil Procedure Code (V of 1908), Sec.15 - Letters 
Patent (Madras), Clause 12 - Scope and object of 
Sec.15 - If section governs High Court exercising 
-Ordinary Original jurisdiction. 

Stv.15, C.P.C. lays down thata suitshall be filed in 
| the court of the lowest grade competent to try the 
same. But this section enacts a rule of procedure 
and it does not affect the jurisdiction of a court of 
a higher grade to try thé suit entertainable by a 
courtoflower grade. Whena suit triable bya court 
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of lower grade is instituted in a court of higher 
grade, the latter court is not bound to return the 
plaint. It is only discretionary on the part of such 
latter court (ie. to say the court of higher grade) 
either to try the suit itself or return the plaint for 
presentation in the court of lower grade. Clause 12 
of the Letters Patent expressly confers jurisdic- 
tion on the Original Side of this Court to try all 
suits other than suits ofa small cause nature ofthe 
value of Rs.100 and below. Not' only has this 
jurisdiction not been taken away by subsequent 
legislation but the course of subsequent legisla- 
tion has recognised and proceeded on the basis 
that the jurisdiction of the High Court even in 
Small Cause suits of the value of over Rs.100 is 
concurrent with that of the Small Causes Court. 
Thus it is seen that Sec.15 of the C.P.C. has no 
application to the High Courts exercising Ordi- 
nary Original Jurisdiction when there is conflict 
between the Original Jurisdiction of this Court 
and the City Civil Court constituted under the 
Madras City Civil Courts Act. Hence the question 
as to whether Sec.15 of the Code of Civil Proce- 
dure governs chartered High Court has to be 
answered in the negative. The Original Jurisdic- 
tion of this Court is derived under Clause 12 ofthe 
Letter Patent which empowered this Court in the 
exercise of its Ordinary Original Civil Juris- 
diction. [Paras 4, 5 and 6] 
Cases referred to: 

Augustine v. Medlycott, LL.R. 15 Mad. 241; Rama- 
mirtham v. Rama Film Services, (1951)2 M.L.J. 
121: A..R. 1951 Mad.93; Bank of Chettinad v. 
S.P.&V.R. Firm, ALR. 1935 Rang. 517; Drona 
Vajjula Vidyamba v. Vallabhajosylu Lakshmi 
Venkayamma, A. LR. 1958 A.P. 218: (1958)1 An.W.R. 
40: 1958 A.L.T. 449; Mohini Mohan Das v. 
Kunjabhari Das, A.LR. 1943 Cal. 450; 
M. Krishnamurthy v. Ramamurthi, 1956 An.W.R. 
164: LL.R. 1956 A.P. 162: A.IL.R. 1957 A.P. 654; 
Venkateswaralu v. S.Satyanarayanan, A.I.R. 1957 
A.P. 49: 1956 An.W.R. 117: 1956 An.L. T. 152: 
LL.R.1956A.P. 262; Bipan Kumarv. Sham Sunder, 
A.LR. 1977 H.P. 90; Communidade of Ponchovadi : 
v. Silvia Riberio, A.LR. 1971 Goa. Daman & Diu. 
34; Bhuwaneshwari Kuer v. Raghubansh, A.LR. 


. 1954 Par. 34; Ogeti Pedda Ranaganna v. Saieka 


Bevi, ALR. 1970 A.P. 124; A.T.Vasudevan v. 
A, S: Thiruvengada Mudaliar, A.I.R. 1949 Mad. 260; _ 

ion of India v. Ganapath Rai Sagarmull, A.LR. 
1983 Cal. 14; Hindustan Machine Tools Ltd. v. 


IT) Mahesh (Lakshmanan, J) ` 445 
Union of India, A.I.R. 1985 Mad. 130; Mohomed maintainability of such petition on the file of the 


Yusuf v. Khadir Badsha Sahib, (1949)1 M.L.J. 503; 

Manindra Chandur v. Lal Mohan, (1929) L.L.R. 56 
Cal. 940. 

V.Ramachandran, Senior Advocate, for Kan, 

for Petitioner. 

The Court made the following 

ORDER:- The above original petition was filed 
underSec.8(2) of the Hindu Minority and Guardi- 
anship Act, 1956 to permit the petitioner, father 
ofthe minors Miss. Usha Lakshmi and Miss Aruna 
to offer the vacant lands. admeasuring approxi- 
mately 1-1/2 grounds situate at No.24, Arunacha- 
lam Road, Saligramam, Madras, belonging to the 
minors as collateral security by way of equitable 
mortgage to Indian Bank, Saligramam Branch, 
Madras, against the additional working capital 
limit of Rs.20 lakhs sanctioned by the said Bank 
and for other consequential orders. 

2. On 24.1.1992, the Original Side of this Court 
placed the entire papers before me for considera- 
tion and orders as to numbering the original peti- 
tion. According to the office note, this Court has 
no jurisdiction to decide and that petition under 
Sec.8 of the Hindu Minority and Guardianship 
Act, 1956 has got to be filed only before the City 
Civil Courtand that this Court need not entertain 
thís petition. The Office has also placed before me 
the order dated 14.7.1972 made in Diary No.4904 
of 1972 passed by Mr.Justice Gokulakrishnan (as 
he then was), while placing the maintainability 
note. In this connection, the office has also invited 
my attention to the earlier Full Bench decision of 
our High Court taking a contrary view on the 
applicability of Sec.15 ofthe Code of Civil Proce- 
dure to Chartered High Courts which are gov- 
erned by Clause 12 of the Letter Patent. That 
decision is reported in V. Ramamirtham v. Rama 
Film. Services, (1951)2 M.LJ. 121: ALR. 1951 
Mad.93. On perusing the entire paper, I directed 
the office to post the matter before me for main- 
tainability. 

3. Accordingly Mr.V.Ramachandran, learned senior 
counsel advanced arguments on the question of 
maintainability and after hearing his arguments I 
directed theoffice to number the original petition 
and post the same for orders, after taking the view 
that the original petition is maintainable in this 
Court. On the arguments advanced by 
Mr.V.Ramachandran, learned senior advocate I 
pass the following order on the question of 


Original Side of this Court. The Office note dated 
24.1.1992 is reproduced hereunder: 


O.P.Diary No.1349 of 1992: 
In the matter of the Hindu Minority and 


Guardianship Act 
and 
In the matter of Miss Usha Lakshmi & Miss 
Aruna - Minors. 
H.M.Mahesh ...Petitioner. 


This petition is filed under Sec.8(2) of the 
Hindu Minority and Guardianship Act, 1956 . 
for offering the vacant lands mentioned in the 
Schedule of the petition as collateral security 
by way of equitable mortgage to Indian Bank, 
Saligramam, Madras. 

This petition was returned by the Office as fol- 
lows: 

“Since this petition is filed under the Hindu 
Minority and Guardianship Act it may be stated 
how this petition is maintainable in this Court.” 
This petition is represented by the Advocate 
for the petitioner citing the O.P.No.557 of 
1991 which was posted for arguing the main- 
tainability before your Lordship and numbered 
as directed by your Lordship. 

Itis most respectfully submitted that the office 
is notaware af the order dated 14.7.1972 made 
in Diary No.4904 of 1972 by the Hon'ble 
Mi.Justice Gokulakrishnan while placing the 
maintainability note in D.No.18695 of 1991, 
later numbered as O.P.No.557 of 1991. 

Kind attention is invited to the order dated 
14.7.1972 in Diary No.4904 of 1972, by the 
Hon’bie Mr.Justice Gokulakrishnan in similar 
matter wherein His Lordship has dealt with 
the jurisdiction question and has decided that 
the petition under Sec.8 of the Hindu Minority 
and Guardianship Act, 1956 has to be filed 
only before the City Civil Court and the High 
Court need not entertain this petition. 

The papers are placed before your Lordship 
for corisideration and orders as to numbering 
the present Original Petition. 
Respectfully submitted: 

In this connection, it is submitted that an ear- - 
lier Full Bench decision of this Honourable 


. Court holds a contrary view on the applicabil- 


ity of Sec.15, C.P.C., to Chartered High Courts 


446 
_which are governed by Clause’ 12 of the Letters 
Patent Ramamirtham v. Rama Film Services, 
(1951)2 M.L.J. 121: ALR. 1951 Mad.93. 
Inld. dated 24.1.1992. 
Post for maintainability. ' 
Intd. 
(AR. L.J.,) 
* 26.1.1992.” 
4. In order to better appreciate the scope of the 
question raised in the reference and the conten- 
tions urged before me, it is necessary to set out 
briefly the relevant provisions that have a bearing 
on the question. Sec.8 of the Hindu Minority and 
Guardianship Act, 1956 is reproduced as under: 
“Sec.8: Power of natural guardian: (1) The natural 
guardian of a Hindu minor‘has power, subject 
to the provisions of this section, to do all acts, 
which are necessary or reasonable and proper 
for the benefit of the minor or for the realisa- 
‘tion, protection or benefit of the minor's 
estate; but the guardian can in no case bind the 
minor by a personal covenant. 
(2) The natural guardian shall not, without the 
previous permission of the court: 
(a) mortgage, or charge, or transfer: by sale, 
gift, exchange or otherwise-any part of the 
immovable property of the minor, or 
(b) lease any part of such property for a term 
exceeding five years, or for a term extending 
more than one year beyond the date, on which 
the minor will attain majority." 
Sec. 4 of the Guardians and Wards Act 1890, is 
reproduced hereunder: 
“Sec.4(4): “District Court" has nis meaning 
assigned to that expression in the Code of Civil 
Procedure (14 of 1882) and includes a High 
Court, in the exercise of ordinary original civil 
jurisdiction.” 
Sec.4-A Power to confer jurisdiction on subor- 
dinate Judicial Officers and to transfer pro- 
ceedings to such Officers.” 
(1) The High Court may by general or special 
order employ any officer, exercising original 
` civil jurisdiction subordinate to a District Court, 
orauthorise the Judge of any District Court, to 
ææ empower any such Officer, subordinate to him, 
to dispose of any proceeding under this Act 
transferred to such officer under the provi- 
sions of this Section.” 
Sec.2(4) of the Code of Civil Procedure, is 
extracted hereunder: ` 
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"Séc.2(4) "District" means the local limits of 
-the jurisdiction of a Principal Civil Court of 
original jurisdiction (hereinafter called a "District 
Court’), and includes the local limits of the 
ordinary original civil jurisdiction of a High 
Court." 

Sec.15 of the Code of Civil Procedure is extracted 

hereunder: - 

“Sec.15 court in which suits to be instituted: 
Everysuitshall be instituted in the court ofthe 
-lowest grade competent to try it." 

The Rule in Sec.15, C.P.C., is intended for the 

protection of courts of higher grade and does not 

affect their jurisdiction. Ithas been uniformly held 

by our High Court starting with’ Augustine v. 

Medlycott, ILL.R. 15 Mad. 241, that there is no lack 

of jurisdiction for the superior court to try the 

Suit. In Ramamirtham v. Rama Film Services, 

(1951)2 M.L.J. 121: ALR. 1951 Mad. 93 (F.B.), 

Satyanarayana Rao, J. observed as follows: 

“While it enjoins the institution ofa suit in the 
court of the lowest grade competent to try it, it 
does not oust the jurisdiction of the court of a 
higher grade. Even if the court of a higher 
grade tries and disposes of a suit which could 
have been instituted in a court ofa lower grade, 
the decision referred is not without jurisdic- 
tion and is not a nullity.” 

Sec.15, C.P.C. directs that a suit shall be instituted 

in the court of the lowest jurisdiction competent 

to tryitand though O.7, Ru!e 10 empowers a court 
to return a plaint at any stage of the suit to be 
presented to the court in which the suit should 

have been instituted, still it has been held'that if a 

suit triable by a court of lower grade is tried and 

decreed by a court ofa higher grade, the decree is} ' 

perfectly valid. The reason is that Sec.15, C.P.C., 

lays down a rule of procedure and not of jurisdic- 

tion of the superior court in such case. Sec.15, 

C.F.C. is not one òf the sections excepted by 














Court in the exercise of its original civil jurisdiction,|’ 
Bank of Chettinad v. S.P.K.V.R. Firm, A.LR. 1935 
Rang. 517 at 520. In other words, Sec.15, C.P.C. 
lays down that a suit shall be filed in the court o 
the lowest grade competent to try the same. But 
this section enacts a rule of procedure and it does 
not affect the jurisdiction of a court of a higher 
grade to try the suit entertainable by a court of 
lower grade. When asuit triable bya courtoflower 
grade is instituted in a court of higher grade, the 


t 
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latter court is not bound to return the plaint. It is 
only discretionary on-the part of suchlatter court 
(ie. to say the court of higher grade), either to try 
the suit itself ot to return the plaint for presenta- 
tion in the court of lower grade. 
5. Mr.Ramachandran, learned Senior Advocate 
has relied upon the following authorities for the 
above proposition: A Division Bench of Andhra 
Pradesh High Court in the decision reported in 
Drona Vajjula Vidyamba v. Vallabhajosylu 
Lakshmi Venkayamma, ALR. 1958 AP. 218: (1958)1 
An. W.R. 40: 1958 A.L.T. 449, held as follows: 
* Civil Procedure Code, Sec.15 shall be insti- 
» tuted Section. If affects jurisdiction ofsuperior 
court to try the suit-- TES 
What Sec.15 provides is that every suit shall be 
instituted in the court of the lowest grade com- 
petent to try it. Competency contemplated by 
the Section is only pecuniary competency and 
there is no lack of jurisdiction for the superior 
court, to try the suit. It was held that what 
Sec.15 provides is that every suit shall be insti- 
tuted in the court of the lowest court compe- 
tentto tryit. Competency contemplated by the 
Section is only pecuniary competency and it 
has been unanimously held by the Madras 
High Court, starting with Augustine v. Medly- 
cott, LL.R. 15 Mad. 241 (B), that there is no 
lack of jurisdiction for the superior court to try 
the suit. Reference has been made to a Full 
Bench. decision of the Madras High Court 
reported in Ramamirtham v. Rama Film Serv- 
ices, (1951)2 M.L.J. 121: A.LR. 1951 Mad. 93. 


The Honourable Bench held that while it 


- enjoins institution ofa suit, in the court of the 
lowest grade competent to try it, it does not 


oust the jurisdiction of the court of a higher . 


grade. Even if the court of a higher grade tries 
and disposes of a suit, which could have been 
instituted in a court of a lower grade, the 
decision referred is not without jurisdiction 
and'is not a nullity. It vas further held that the 
object of Sec.15 of C.P.C, Was only to prevent 
superior courts being crowded or overcrowded 
with suits triable by courts of inferior-grade 


and that the section. mercly regulated proce- - 
dure and not jurisdiction. The court of supe- - 
rior grade, does not act, Without jurisdiction in . 


trying a suit which under Sec.i5 might and 
ought by reason of its violation to have been 
tried by an inferior court. The reason is that 
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Sec.15 of C.P.C. Iays down a rule of procedure 

and not of jurisdiction of the superior court." 
A Division Bench of the Calcutta High Court in 
the'decision reported in Mohini Mohan Das and 
others v. Kunjabhari Das and others, A.LR. 1943 
Cal. 450, held as under: 

- “Sec.15 lays down rules of procedure not of 
jurisdiction and it does not divest of any court 
of jurisdiction which it otherwise possesses 
under the statute consisting of such courts." 

A learned single Judge of Andhra Pradesh High 
Court in the decision reported in M Krishnamurthy 
v. Y.Ramamurthi, 1956 An.W.R. 164: LL.R. 1956 
A.P. 162: ALR. 1957 A.P. 654, held as under: 
“When a plaint is returned by a superior court 
to a lower court, it is not, strictly speaking, . 
‘because the superior court is without jurisdic- 
tion to entertain it but only in conformity with 
the provision of Sec.15, C.P.C., which requires 
that “a suit shall be instituted in the court of 
the lowest grade competent to try it.” The 
position is different when a suit which ought to 
be filed in a superior court is instituted in a 
lower court. That would be a case of real want 
of jurisdiction.” f 
In the decision reported in Bipan Kumar v. Sham 
Sunder,- A:I.R. 1977 H.P. 90, the learned- Chief 
Justice of Himachal Pradesh High Court has held 
as follows: 
“Sec.15 merely prescribes a rule of procedure. 
-It does not deprive the court of a higher grade 
of jurisdiction to entertain the suit. Where 
therefore the plaint was filed before the Dis- 
trict Judge although it should have been filed 
in the court of the senior subordinate Judge, 
the District Judge, as a court of higher grade, 
was competent to entertain in and it is that 
date which must be taken as the date on which 
the suit was instituted." 
A Full Bench of Andhra Pradesh High Court in 
the decision reported in Venkareswaralu v. 
S.Satyanarayana, ALR. 1957 A.P. 49: 1956 An. W.R. 
117: 1956 A.L.T. 152: LL.R. 1956 A.P. 262; has 
held as follows: 
“The intention of Rule 1 is not to deprive the 
jurisdiction of the Bench to hear appeals not 
exceeding Rs.7,500 in value but to empower a 
single Judge to hear them., This intention is 

. carried out rather laconically and. inartisti- 
cally, by introducing an exception in Rule 2(2)(a) 
appears to be directory rather than mandatory 


ES 
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and a disobedience of it is only an irregularity 
and does not render the proceedings void." 
A learned single Judge of Goa, Daman and Diu in 
the decision reported in Communidade of Pon- 
chovadi v. Silvia Riberio, A.I.R. 1971 Goa. Daman 
& Diu. 34, held as under: 
*Sec.15, C.P.C. merelylays down a rule of pro- 
cedure. It has nothing to do with the jurisdic- 
tion of the court. Keeping in view the provi- 
sions of that section a court of higher grade 
before which a suit triable by a court of lower 
grade has been filed can return the pldint for 
presentation to proper court ifit thinks fit. The 
court of higher grade has always jurisdiction to 
try thecases triable by the court of lower grade 
unless specially prohibited by law. In view of 
the facts that the lower court has commenced 
the trial and has recorded some evidence and 


/, noprejudice is caused to any party by the lower 


court trying and disposing of the suit on merits 
itis unnecessary to admit this petition and give 
. direction to the lower court as prayed for by the 
petitioner. The petition is dismissed.” 
A Division Bench of the Patna High Court, con- 
sisting Ramaswami, J. and Jamuar, J. in the deci- 
sion reported in Bhuwaneshwari Kuer v. Raghu- 
bansh, A.I.R. 1954 Pat. 34, held as under: 
*...Sec.15 and O.7, Rule 10 are not imperative 
in their character and the court of higher grade 
has a discretion either to return the plaint or 
not to return the plaint for being presented to 
the court of the lower grade. The court of 
higher grade cannot be said to have committed 
any illegality in the exercise of its jurisdiction." 
In the decision reported in Ogeri Pedda Ranaganna 
v. Saieka Beevi and another, A.I.R. 1970 A.P. 124, 
it has been held as follows: 
“The jurisdiction of tribunal under Workmen's 
Compensation Act is not barred. What is barred 
is jurisdiction of civil court. Tribunals under 
High Court have concurrent jurisdiction- 
option lies with claimant to choose one or the 
other Tribunal and he cannot be compelled to 
choose a forum which would be convenient to 
the defendant. Once a particular forum is chosen, 
claimánt cannot chooseanother forum though 
Application for compensation is not filed under 
Motor Vehicles Act; employer's remedy against 
Insurer under contract of Insurance is always 
available under General law.”  , 
In the decision reported in 74.7: Vasudevan v. 
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A.S. Thiruvengada Mudaliar, A.J.R. 1949 Mad. 260, 
a learned single Judge of our High Court held as 
under: 
“Letters Patent Clause 17-minor member of 
joint Hindu family. High Court has jurisdic- 
iion to appoint guardians of person and prop- 
erty and sanction transfer of minor's share. In 
the exercise of its inherent jurisdiction vested 
in it under Letters Patent; this jurisdiction is 
preserved by Sec.3, Guardians and Wards Act, 
the High Court has power to appoint a guard- 
ian in respect ofthe person and property of the 
minor member of the joint Hindu family cov- 
ering even his undivided interests in the joint 
family property and also to sanction a transfer 
of the minor’s share by the guardian. It was 
held that the High Court has inherent jurisdic- 
tion to appoint a guardian of the property of 
the minor who is a member of the joint family. 
even where the minor’s interests in the prop- 
erty is an undivided share in the Family prop- 
erty unlike under the Guardians and Wards 
Act. This jurisdiction is conferred by Clause 
17, Letters Patent.” 
A Division Bench of the Calcutta High Court in 
the decision reported in Union of India v. Gana- 
path Rai Sagarmull, A I.R. 1983 Cal. 14, held as 
follows: 
“Letters Patent Clause 12 Railways Act, Sec.80 
jurisdiction is conferred by Clause 12 of Let- 
ters Patent not effected by Sec.80 of the Rail- 
ways Act, in-respect of suits mentioned in that 
section-exclusion of jurisdiction not to be readily 
^ inferred Clause 2 of Letters Patent is not 
impliedly repealed by Sec.50 of Railways Act. 
The jurisdiction conferred by Clause 12 of the, 
Letter Patent in the absence of any provision 
by Sec.4, C.P.C. is not affected by Sec.80 of the ' 
Railways Act, but Sec.40 being an enabling 
provision, only provides for additional forum 
for filing of the suits of the nature mentioned 
therein. Under Sec.80, a claim is given the 
. option of taking advantage of an.additional 
forum. Exclusion of jurisdiction is not to be 
readily inferred. There is a presumption against 
exclusion of jurisdiction of civil court by a 
statute. Very clear words will be required to 
- oustaltogetherthe jurisdiction ofthe court, in 
the matter of private rights. Although the legis- 
lature can exercise the power of repeal by 
implication, there is a presumption against an ' 


n " 


has not. been impliedly repealed by Sec. 80 of 


„~ the Railways Act. It was held that if there is any ~. 
conflict between.the general law and thespe- _ 


cial law, then the provisions of special ‘law 
-would prevail. It was further held that exclu- 
sion of the jurisdiction is not.to be readily 
inferred and there is a presumption against 


exclusion of jurisdiction of Civil Code by a . 


statute. Exclusion of the jurisdiction of civil 
courts, to entertain civil cases will not be 
assumed unless the relevant statute contains 
- an express provision to that effect or lead to a 
necessary and inevitable implication of that 
nature. The mere fact that a special statute 
- provides for certain remedies meant, by ‘itself 
necessarily exclude the jurisdiction of civil courts 
to deal with a case brought before it in respect 
of matters covered by the said statute. The 
general rule is that a jurisdiction of a superior 
courtis not taken away except by express words 
` or by necessary implication. Unless there is a 
clear thing in the statute, whichis alleged to 
_have that effect, the jurisdiction of the court 
must not be taken to be excluded. The general 
rule applicable to the construction of the stat- 
ute.is that there is nothing to be presumed 
without express words any authority to deprive 
the Court of jurisdiction it had previously 
exercised. Very clear words will be required to 
- oust altogether the jurisdiction of the courts.” 
A Division Bench of this Court consisting of 
K.B.N.Singh, C.J., (as he then was) and Pad- 
manabhan, J., in the decision reported in Hindus- 


tan Machine Tools Lid. v. Union of India, A.I.R.. 


1985 Mad. 130, held as under ~- 
“Sec.80 does not exclude the operation of Sec. 20 
and Clause 12. Sec.80 enables the plaintiff to 
file a suit for compensation, against the Rail- 
way for loss or damages to the goods in the 
court having the jurisdiction over the place. 
Under Sec.20, C.P.C. and Clause 12, Letters 
Patent, the plaintiffcan file thesuitin thecourt 
having jurisdiction over the place where the 


cause of action arises or the defendant resides ' 


or carries on business. Thus for suits based on 

cause of action, Sec.80 specifies the forums, 

but for suits based on the person for the defen- 

dant, Sec.80 says nothing. There is no express 

term or thing of Sec.80, repealing Sec.20, C.P.C. 

and Clause 12 of Letter Patent. Therefore 
MLJ 57 


.Mahesh (Lakshmanan, J. ). 
implied repeal. Clause 12 of the Letters Patent . 
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Sec.80 does not exclude the operation. of Sec.20, 
GP.C. and Clause 12, Letter Patent in respect 
.ofs suits against the railway for compensation 
and does not take away the power of the court, 
to entertain the suit if the defendant resides or 
` carries on the business within the local limits 
: of its jurisdiction. Therefore under Clause 12, 
; Letter Patent the Madras High Court within 
‘the local limits of whose jurisdiction, the office 
of the General Manager of Southern Railway 
„is situate has jurisdiction to entertain the suit 
filed on its original side." 
A very important, judgment on this aspect is the 
Judgment rendered by a; Full Bench of our High 
Court reported in V.Ramamirtham's case, (l 951)2 
M.L.J. 121. At the instance of Mack, J. the follow- 


. ing. ‘two. questions have been referred to the Full 


Bench: 
“1. Whether Sec.15, C.P: C; a governs Chartered 
High Courts, and whether in view of it all suits 
below Rs.10,000 in value should not. be insti- 
tuted direct in the City Civil Court: and 
2. Whether the City Civil Court is competent 
_totry or dispose ofsuits filed in the High Court 
below Rs.10,000 in value which were instituted 
_ prior to the enhancement of its jurisdiction 
from Rs.8,000 to Rs.10,000 if so, 
transfers be legally made under either Sec.16, 
.proviso (2), Madras City Civil Court Act or 
under Sec.24(1) C.P.C.” 


- This reference was occasioned as Mack, J. was of 


the opinion thatan earlier decision of Panchapag- 
esa Sastri, J. in Mohomed Yusuf v. Khadir Badsha 
Sahib, (1949)1 M.L.J. 503, which held that the 
High Court had no power under Sec.16(2) of the 
Madras City Civil Court. Act (VII of 1892), to 
transfer to the City Civil Court, suits instituted in 
the High Court on its original side before the date 
of the notification G.O.No.Ms.No.4175, Home, 
dated 11th November, 1948, required reconsid- 


' eration. The learned Judges of the Full Bench 


after-setting out the relevant provisions that have 
a bearing on the questions, particularly Clause 12 
of the Letters Patent which empowered the High 


Courtof Judicatureat Madras in the exercise of its 


Ordinary Original Civil Jurisdiction held thats 


- Court has practically unlimited original jurisdic- 


tion except that if the debt or damage or the value 
of the property does not exceed Rs.100 and the 
caseisonewhich falls within the jurisdiction of the 
Small Causes Court at Madras, the High Court in 


can such , 
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its original jurisdiction cannot trysuch asuit. They 
also referred to the other provisions. The first of 
the questions referred to the Full Bench of this 
Courtin the said decision relates to the applicabil- 
ity of Sec.15 of the C.P.C. to Chartered High 


Courts. In other words, the question is if a suit is 


below Rs.10,000 in value, is the litigant bound to 
institute it in the City Civil Court as the Court of 
the lowest grade competent to try it. Sec.15 of the 
C.P.C. directs that suits shall be instituted in the 
court of the lowest grade competent to try it. 

~ Under Clause 12 of the Letters Patent, subject to 
one qualification, the High Court has unlimited 
original jurisdiction and this jurisdiction was saved 
. under Sec.16, City Civil Court Act (VII of 1892). 
Competency contemplated by this Section: is 
pecuniary competency and it has been held that 
this Section lays dowi a rule of procedure and not 


of jurisdiction. All the three learned Judges deliv- ' 


ered a separate Judgment, in view of the i impor- 
tance of the question referred to them: Viswanatha 
Sastri, J. in his separate judgment has held as 
under: 
“In these circumstances the question for con- 
sideration is, whether Sec.15, C.P.C. applies to 
the High Court in the exercise of its original 
jurisdiction, and whether all suits below 
Rs.10,000 other than suits specially exempted 
from the jurisdiction of the City Civil Court 
under Sec.3, Madras City Civil Courts Act (VII 
of 1892), should be instituted in the City Civil 
Court. Rankin, C.J., in Manindra Chandur v. 
Lal Mohan, (1929) LL.R. 56Cal. 940 at 951 and 
. Braund, J. in Bank of Chettinad v. S.P.K.V.R. 
Firm, A.LR. 1935 Rang. 517 at 520, and Mockeet, 
J. in P.K Kandasami Chetti v. Arumugha Naicker, 
C.S.No.53 of 1940, expressed the opinion that 
Sec.15, C.P.C., had no application to suits 
instituted on the original side of the High 
Court. The practice of this Court has also been 
in conformity with this view. The opposite 
view might be put in a form which much 
resemble a syllogism. Unlike Secs.16, 17 and 
20, Sec.15 is not excluded from application to 
the original side ofthe High Court by Sec.120, 
DT P.C. There is also nothing in the Original 
Side Rules of the High Court displacing Sec.15, 
C.P.C. O.1, Rule3, Original Side Rules, recog- 
nises that the provisionsofthe Civil Procedure 
Code would be applicable to suits and pro- 
ceedings on the originalside unless a contrary 
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provision is made in the rules. Sec.15, C.P.C.,~ 
requires a suitor to file his suit in the court of 
thelowest gradecompetent to entertain it. The 

^ City Civil Court is a court of a lower grade than 
the High Court because its pecuniary jurisdic- 
tion is limited to Rs.10,000 while the jurisdic- 
tion of the High Court is unlimited and 
because appeals lie from the City Civil Court 
to the High Court. Though the City Civil Court 
might not come within'the hierarchy of courts 
specified in Sec.3, C.P.C., which contemplates 
‘courts established under the Madras Civil Courts 
Act (II of 1873), still it is-a court of a grade 
lower than the High Court within the meaning 
ofSec.15, C.P.C. Sec.15 would, therefore seem 
toapply to the High Court and compel a suitor 
to file his suit for less than Rs.10,000in the City 
Civil Court even though both the High Court 
and the City Civil Court might have concur- 
rent jurisdiction." 

The learned Judge further observed as follows: 
“The object of Sec.15, C.P.C., is to prevent 
superior courts being flooded or overcrowded 
with suits triable by courts of inferior grade. 
Thé Section merely regulates procedure and 
not jurisdiction. It does not deprive courts of 
superior pecuniary grade of their jurisdiction 
to try suits which should ordinarily be tried by 
courts of inferior grades.” - 

In my view Clause 12 of the Letters Patent 

expressly confers jurisdiction on the original side 

of this Court to try all suits other than suits of a 

small cause nature of the value of Rs.100 and 

below. Not only has this jurisdiction not been 
taken away by subsequent legislation, but the course 
of subsequent legislation has recognised and pro- 
ceeded on the basis that the jurisdiction of the 

High Court even in small cause suits of the value 

ofover Rs.100 is concurrent with that of the Small 

Causes Court. 

6. Thus it is seen that Sec.15 of the C.P.C. has no 

application to the High Courts exercising òrdi- 

nary original jurisdiction, when there is conflict 
between the original jurisdiction of this Court and 
the City Civil Court constituted under the Madras 

City Civil Courts Act. Hence, in my opinion, the 

question as to whether Sec.15 of the Code of Civil 

Procedure governs chartered High Court has to be 

answered in the negative. The original jurisdiction 

of this Court is derived under Clause 12 of the 

Letters Patent which empowered this Courti in the 


II] . - Indian Airlines Corpn. v. Sundaram 


exercise of its Ordinary, Original Civil Jurisdic- 
tion. 2c i z ) i , M É; 

» 7.In view of the Full Bench decision of this Court 
reported in Ramamirtham v. Rama Film Services, 
(1951)2.M.L.J. 121: A.LR, 1951 Mad.93, referred 
to supra and the other authorities referred to 
above, the order of Mr.Justice Gokulakrishnan 
(as he then was) in Dairy No.4904 of 1972 dated 
14th April, 1972.is no longer good law. The order 
of the learned Judge is reproduced hereunder: 

“This comes onan office noteas to whether the 

. petition filed by the mother of the minors 
herein under Sec.8 of the Hindu Minority and 
 Guardianship Act-of 1956 for permission to 
raise a loan of one lakh rupees on the security 

- of properties in which the minors are having 
shares should have been filed in this Court or 
before the City Civil Court, Madras. Accord- 
ing to the Hindu Minority and Guardianship 
Act, XXXII of 1956, the City Civil Court is 
vested with the said powér. But Sec.16 of the 
City Civil Court Act, no doubt, states that the 
powers of the High Court, in the exercise of its 
original jurisdiction are not taken away. As per 
Clause 17 of the Letter Patent Act, which is 
applicable to minors, the High Court has got 
the required powers to decide the question as 
regards disputes, such as, guardianship etc. 
Mr.Srinivasan, the learned counsel-for the 
petitioner, relies upon Sec.16 of the City Civil 

- Court Act and states that as per the said sec- 
tion. the High Court has to entertain the peti- 

- tionandtheonlything that the High Court can 
dois that it need not give cost to the petitioner 
herein, if it finds that the matter ought to have 
been filed before the City Civil Court, and on 

, theother hand, itcan order does to the respon- 
dent, if need, be. This means that the High 
Court has to simply entertain "all the suits 

- which-can be.filed before the City Civil Court 
ín.view of the Sec.16 of the City Civil Court 
Act. But, I am of the view that Sec.15 of the 
Civil Procedure Code is specific with regard to 
theinstitution of thesuits. The petition herein 


filed is in the nature ofa suit and hence Sec.15, 


. C P.C. willapply. Sec.15says thata suitshallbe 
instituted only in the lowest court competent 
to try it. It cannot be denied that the City Civil 


Court is competent to try the same and, there- _ 


fore, when it isavailable, Ido not think that the 
petitioner can be permitted to institute the 
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. petition in the High Court... 
In the circumstances, the petitioner has to 
- institute his petition only before the City Civil 
Court and the High Court need not entertain 
this petition." ELSE. à vus 
In view of the Full Bench judgment of this Court 
andtheotherdecisions mentionedabove, theview 
taken by Mr.Justice Gokulakrishnan does not lay 
down thecorrect position oflaw. Hence, I respect- 
fully but. firmly dissent from the opinion of the 
learned Judge in the order made in Diary No.4904 
of 1972, dated 14.7.1972. 


Petition ordered.- 


"v 


BS. . 


IN THE HIGH COURT OF JUDICATURE AT 


Present:- Nainar Sundaram and 
Thanikkachalam, JJ. 
W.ANOo.14240f1988 3rd October, 1991. 


Indian Airlines Corporation, represented by 
Regional Director, and another ... Appellants 
v. . Euh 

N.Sundaram ... Respondent. 


(A) Indian Airlines Employees Standing Orders 


` (Regulations) concerning Discipline and Appeals, 


8.0.32 - Standing Order expressly prohibiting out- 
side representation in departmental enquiries . - 
Corporation availing of services of a legally quali- 
fied and trained person as presenting officer - 
Employer. denied assistance of legal practitioner - 
Principles of natural justice if violated. 

It is true that the principles of natural justice may 
come into, play when.the statute or statutory rules 
are silent as to the procedure, and no statutory 
provision or statutory rule can be struck down 
where it makes a provision-excluding application 
of principles of natural-justice. But this principle 
cannot be viewed in the abstract and the engeay 
our must be to find out as to how far and in what 
manner the statutory. provision or statutory rule 
could be stated to have excluded the application of 
the principles. of natural justice. Despite the 
absence of any standing order enabling. the, 
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Corporation to avail of the services of a Present- 
ing Officer and that ‘too a legally qualified and 
trained oné, the Corporation did avail of such 
‘services, In that context therecannot bea denial of 
a facility on par with the facility availed of by the 
corporation, to the employee. The anxiety and 
vigil ofthe court must be to keep the balance and 
not to countenance the bringing in and pérpetu- 
ation of an imbalance in the conduct of discipli- 
nary proceedings. By any act of the employer, the 
employeeshould not be put to disadvantage in the 
conduct of disciplinary proceedings. That is the 
cardinal rule that must prevail and guide and there 
cannotbe prosecution of disciplinary proceedings 
in derogation thereof. [Paras 7 and 8] 
(B) Disciplinary proceedings - Violation of prin- 


ciples of natural justice - Relief to be accorded does f 


not depend-on prejudice being caused. ~ 


Prejudice is not the test to bé kept in the forefront" 


to consider as to whether reliefs should follow or 
not, when there is a violation of the-principles of 
natural justice. The rule is, the very violation of 
the principles of natural justice is prejudice and 
nothing more is required to apply the rulé and 
accord the reliefs. E [Para 12] 
Cases referred to:- "ING 


A.K. Roy v.: Union of India, A.LR. 1982 S.C. 71 0: 


(1982)1 S.C.C. 272: 1982 S.C.C. (Crh) 152: (1982)2 
S.C.J. 68: 1982 CrLL.J. 340; Board of Trustees, Port 
of Bombay v. Dilipkumar, A.I.R. 1983 S.C. 109: 
(1983)1 S.C.C. 124: 1983 Lab.I.C. 419: (1983)1 
Lab.L.J. 1: (1983)1 S.C.J. 178: (1983)1 S.C.R. 828; 


S.L.Kapoor v. Jagmohan, A.L.R. 1981 S:C. 136: 


(1980)4 S.C.C. 579: (1981)1 S.C... 312: (1981)1 
S.CR. 746. .- l 


Appeal ‘under Clause 15 of the Letters Patent ^ 
against the Order of S.A.Kader, J., dated 17.8.1988 - 


and made in the exercise of the Special Original 
Jurisdiction of the High Court in W.P.No.6208 of 
1981 presented under Art.226 ofthe Constitution 
of India to issue a writ of certiorari calling for the 
records relating to the order passed in MAA/RD/ 
ADMN/1-6/581, dated 9.1.1981 confirming the 
order in Ref.No.MAACM.Admn. 1-6/11058, dated 
4.9:1980 of the Respondents and quash the same. 
AkGaR. Prasad, for M/s.Row and Reddy, for Appel- 
lants. 

Vijay Narayan, for Respondents. 

The Judgment of the Court was delivered by 
Nainar Sundaram, J.:- The writ appeal is directed 
against the order of the learned single Judge in 
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W.P.No.6208 of 1981. The appellants in this writ 
appeal are the respondents in the writ petition. 
The respondent in this writ appeal is the peti- 
tioner in the writ petition. It will be convenient if . 


* we adopt the designations allocated to the parties 


in the writ petition whilé we refer to them in this 
judgment of ours. | ' ` aM. ; 
2. The petitioner; who was in the employ of the 
Indian Airlines Corporation, héreinafter referred 
to as the Corporation, was charge-sheeted in the 
disciplinary action on three counts; (i) unauthor- 
isedabsénce, (ii) giving false information, and (iii) 
leaving the station/country without permission. . 
We need not go into the detàils of the charges for 
the purpose of disposing of this writ appeal. The 
charge-sheet was issued on 6.6.1979. The peti- 
tionersubmitted his explanation on 30.6.1979. On 
25.6.1979 the Enquiry Officer was appointed. Not 
only that, one Mr.R.Pushpavanam, the Assistant 
Manager, Personnel Services, Madras, was 
appointed as the Presenting Officer. On 10.10.1979 : 
the Enquiry Officer issued the notice for enquiry. 
The petitioner replied on 13.10.1979 in the fol- 
lowing terms: men, Se 
“Please refer to your Memo No.HYD:PER: 
- D15:5638, dated 10th October, 1979 delivered 
tome on 12th afternoon. [am unable to accept 
` the date as intimated due to the. inadequate 
notice of time. Further I propose to go on leave 
from the 26th to 31st October, 1979 for which 
hecessary application has been submitted to ` 
the concerned officials in September itself. 
I have to bring to your kind notice a major 
point. The presenting officer; who is goirig to 
conduct the case on behalf of the management ` 
is well trained in-conducting disciplinary pro- 
ceedings. He has got legal qualifications also. 
Ifa person with a legal background qualifica- 
tions in law and with a training to conduct 
disciplinary proceedings is to represent the 
management it would be necessary that an 
employee is also allowed to have such agsis- 
tance. Since none of theemployees whom I can 
approach for the purpose of representing me 
as a “friend” in the disciplinary proceedings is 
, possessed of legal qualifications or equal train- 
ing it has become necessary that I should be 
allowed to have the assistance of a lawyer to 
defend my case and to prove my innocence, 
` without such an assistance I will-be gravely 
prejudiced.. sa ; 
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I therefore chose Mr.M;N.Krishnamani, 
Advocate, No.41, Law Chambers, Madras High 
* Court, Madras-1, to whom nécessary facilities 
‘may be granted to assist me as my friend during 
.the enquiry. Any notice dbout .the enquiry 
proceedings may be sent with adequate notice 
of time as T have to arrange for Mr.Krishnamani 
to travel from Madras to the venue of the 
enquiry by contacting him àt: Madras," 
. Thanking you,’ í 
The response on the side of the respondents came 
by the letter, dated 31.10.1979/2.11.1979, and the 
contents of the said letter also needs extraction as 
follows: 
“This has reference to your letter dated 
13.10.1979 on the appointment of Presenting 


Officer -vide our Memo No. .MAA:GM.:. 


ADMN:1-6/11685, dated 25.9.1979. 
Mr.Pushpavanam, who has been appointed as 
Presenting Officer, is a permanent employee 
of-the Corporation and the fact that he, is 
- legally qualified is only incidental. 
As you are already aware, as per the Standing 
Orders (Regulations) concerning Discipline 
and Appeals, applicable to you, you will be 
entitled to have the assistance of a friend who 
is a permanent employee of the Corporation, 
under your own arrangement.. You are not 
permitted to have the assistance of any out- 
sider. The very purpose of holding an Enquiry 
is to find out if the charges levelled against you 
are proved or not proved. You are given full 
opportunity to present your case in defence 
before the Enquiry Ofticer, who is an impartial 
person." 
On 16.11.1979 the petitioner wrote back as fol- 
lows:: 
“I acknowledge under protest your memo 
No.13124, dated 2.11.1979 rejecting my 
request to have theassistance ofa legally quali- 
fied person to defend myself. 
In “the absence of any other alternative, 
although Iam convinced that it is totally inade- 
quate, I chose Mr.M:S.Dinakar, Traffic Super- 
intendent, Madras Airport as my friend to 
assist me during the enquiry proceedings. - 
Necessary facilities may therefore please be 
granted to Mr.Dinakar to visit Vijayawada to 
render me assistance as a “friend” E nE thé 
enquiry. : 
Thanking you,". 
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On 23.11.1979 the choice of Mr.M.S.Dinakar by 
the petitioner as put forth in his letter dated 
16.11.1979 was acceded to. On 18.1.1980 the peti- . 
tioner wrote a letter to the Enquiry Officer i in the 
following terms: 
" “Thad decided to boycott the bove enquiry on 
the following grounds: 
- -(1) Whereas the management is represented 
'by a Presenting Officer who has had legal 
" education and sufficient training, I am not 
"being allowed the assistance of a legally quali- 
fied or trained person to assist measa “friend”; 
(2) The enquiry is being held in the offices of 
- ‘the Station Manager, IA, Vijayawada where 
there is not only lack of privacy but there is 
every chance of unwanted disturbances during 
proceedings through telephone calls and fre- 
quent movement of staff; 
(3) The enquiry begins late in the afternoon 
whereby an adjournment may be necessitated 
: resulting in delay and granting an opportunity 
"to the Presenting Officer to represent his case 
. if adjourned and convened next day. 
Ihave, however, reconsidered the matter and 
have decided to attend the enquiry under pro- 
test. 
Although it is totally inadequate to face.the 
proceedings without the assistance of a legally 
qualified or experienced person, I choose 
Mr.S.Ramanathan, Technical Assistant at Indian 
Airlines, Hyderabad; as my friend in view of 
refusal by management to allow a lawyer to 
defend me. Necessary facilities may be granted 
to Mr.Ramanathan when he approaches the : 
Personnel Department at Hyderabad for the 
facilities. 
As for the venue of the enquiry, may I hope that 
the Enquiry Officer will reconsider his deci- 
sion after a personal appraisal of the situation? 
Thanking you.” 


“It is found from the records that the enquiry, in 


fact, did take place on 26.2.1980 and 27.2.1980 and 
the. petitioner participated in the enquiry along 
with Mr.S.Ramanathan. The petitioner even in 
the course of the enquiry proceedings has been | 
voicing forth a grievance with regard to his being 
put to a disadvantage on the denial of the assis- 
tance of a legal practitioner and the petitioner’s 
participation in the enquiry along with 
Mr.S.Ramanathan was under protest. The follow- 
ing extract from the enquiry proceedings 
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prosecuted on 26.2.1980 brings out Noy clearly 
the above position. — ' 

“My educational qualification being limited, 

| ie, a pass in the S.S.L.C. examination, it is 

_ essential that I have the assistance of a legally 

qualified person or a Lawyer. This is especially 
-so in view of the fact that the Mana gement has 

a Presenting Officer who has had not only’ legal 


education also requisite training in conducting: 


disciplinary proceedings. I therefore demand 
that í be permitted the assistance of a Lawyer.” 
At this the Enquiry Officer advised Shri Sun- 
daram that his request made vide his letter 
dated 13th October, 1979 had been considered 
by the Commercial Manager in line with the 
provisions in the Standing Orders applicable 
to him (Shri Sundaram, N.) and he had accord- 
ingly advised Shri Sundaram vide his-letter 
No.MAA:CM:ADMN:1-6:13124, dated 31/10. 
2/11-1979 that he was entitled to have the 
assistance of a 'friend' who is a permanent 
employee of the Corporation, under his own 
^ arrangement. He shad also advised that Sri 
Pushpavanam, who had been appointed as 
Presenting Officer isa permanent employee of 
the Corporation and the fact that he is legally 
qualified is only incidental. 
| The Enquiry Officer, therefore, asked Shri 
Sundaram under the circumstances, to let us 
know if he would like to have the assistance of 
a ‘friend’ who is an employee of the Corpora- 
tion. Mr.Pushpavanam being legally qualified 
may be claimed aas incidental, but it does not 
alter the fact. The Enquiry. Officer-may know 
that.the repeated appointment of Sri Pushpa- 
vanam às Enquiry Officer or Presenting Offi- 
cer where Iam concerned.in connection with 
earlier charge-sheets issignificant. Assuch the 
management,has advantage of his qualifica- 
tions, to ensure the principles of natural j jus- 
tice are not violated, Ishould also be permitted 
: similar facility. Ido not havea ‘friend’ who isan 
employee of the Corporation with similar 
qualifications or experience. It will-be totally 
inadequate to havesome one else. As the man- 
agement is refusing to allow a legally qualified 
person from outside I am left with no alterna- 


tive than to choose Mr.S.Ramanathan as my ; 


‘friend? under protest." 
The Enquiry Officer submitted his report and the 
findings of. the Enquiry Officer were rendered 
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againstthe petitioner and he found the petitioner 
guilty of all the charges levelled against him. On 


the basis of the findings of the Enquiry Officer and _ 


accepting the same, a notice was issued on 21.7.1980 
to-the petitioner to show cause as to why the 
punishment of removal from serviceshould not be 
imposed on the petitioner. On 15.8.1980 the peti- 


tioner submitted his explanation. On 4.9.1980 the, 
punishment of order of removal from service was 


imposed on the petitioner. The petitioner pre- 
ferred a departmental appeal on 6.10.1980. This 
departmental appeal was rejected on 9.1.1981. 
The petitioner came to this Court, impugning the 
original order as well as the appellate order. 

3. Before the learned single Judge, who heard and 


disposed ofthe writ petition, the main point urged. 


on behalf of the petitioner, covering interference 
in writ jurisdiction was the petitioner was denied 
a,reasonable opportunity of defending himself in 
that while the Corporation had the services of a 
legally qualified and trained Presenting Officer in 
the person of Mr.R.Pushpavanam, the petitioner, 
who, could not secure .a legally -trained 
co-employee, was denied the leave to secure the 
services of a legal practitioner the only other 


alternative and a total imbalance crept into the 


conduct of the disciplinary proceedings and the 
principles of natural justice stood violated. The 
learned single Judge, countenanced this. plea 
advanced on behalf of the petitioner. The learned 
single Judge repelled the contention raised by the 
respondentsthat thewrit petition is not maintain- 
able and the petitioner ought to have resorted to 
the remedy under the Industrial Disputes Act, 
1947. As a result, the learned single Judge allowed 
the writ petition, quashing the impugned -pro- 
ceedings and further observed thát it is open to thé 
respondents to order a fresh enquiry after giving 
the petitioner sufficient and reasonable opportu- 
nity to defend himself. This writ appeal is directed 
against the order of the learned single Judge. 


4.. Mr.N.G.R.Prasad, learned counsel fbr the - 


respondents, would submit that there are Stand- 
ing Orders (Regulations); concerning Discipline 
and Appeals, formulated pursuant to statutory 
provisions and Standing Order- 32 enables the 
employee to have, under his own.arrangements, 
the assistance of a friend during the course of the 
enquiry and such a friend must be an employee of 
the Corporation, and no outside representation 
shall be permitted in any circumstances, and in 
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H ' 


that context, that alone must rule and the prin- ` 


ciples of natural justice must be held to have been 
excluded so far as what has been provided by the 
Standing Order. Learned counsel for the respon- 
dents would also submit that factually there was 
no imbalance as between the employer and the 
employee in the conduct of the disciplinary pro- 
ceedings and the employee ‘was not at all put to 
prejudice and he did have the assistance of one 
Mr.S.Ramanathan whose services he was allowed 
to avail of in the course of the conduct of enquiry. 
5. Mr. Vijay Narayan, learned counsel for the peti- 
tioner, would submit that even on the basis, the 
Standing Orders should take the field, when the 
Corporation acted besides them, in employing a a 
legally qualified and trained person'as a Present- 
ing Officer, it will be unfair on its part to deny an 
equal facility to the petitioner and even though 
the petitioner made known to the Corporation 
that the petitioner could not secure the services of 
a legally qualified and trained person from amongst 
the personnel of the Corporation to assist him in 
the disciplinary proceedings, the Corporation was 
unjust and unfair in declining the request of the 
petitioner and falling back upon the Standing 
Orders. Learned counsel for the petitioner would 
submit that the question of prejudice is not one to 
be taken note of so as to exclude the principles of 
natural justice and the very non-observance of the 
principles of natural justice is itself prejudice, and 
proofof prejudice independent of proof of denial 
of natural justice, is unnecessary. Learned counsel 
for the petitioner would submit that on the facts 
and circumstances of the case in the prosecution 
of the disciplinary proceedings, there was a war- 


rant for affording of opportunity to the petitioner 


to avail of the services of a legal practitioner. 

6. Standing Order 32 reads as follows: 
“An employee may be permitted, if he so 
desires, to have, under his own arrangements, 
the assistance of a ‘friend’ during the course of 
the enquiry. Such a ‘friend’ must be an 


employee of the Corporation. No outside rep- . 


resentation shall be permitted | in any circum- 
stances.” 
It may be stated that the disciplinary action should 
adhere to the provisions of the Standing Orders 
(Regulations) concerning Discipline and Appeals. 
In that context Standing Order 32 has gota place. 
By the Standing Orders the Corporation is admit- 


tedly not permitted to have the assistance of a - 
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Presenting Officer and that too a legally qualified 
and trained Presenting Officer. But the Corpora- 
tion chose to have that facility, which obviously it 
could command. If one should go by the Standing 
Orders, then this action on the part of the Corpo- 
ration had nosanction under the Standing Orders. 
The Corporation travelled beyond the Standing 
Orders to secure this facility for itself in the con- 
duct of disciplinary action. Facility that could be 
availed of by the employee under the Standing 
Order 32 is that he could sécure the assistance of 


.a friendand that friend could only be an employee 


of the corporation. After having found that a 
legally qualified and trained person has been 
appointed as the Preseriting Officer by the Corpo- 
ration, the petitioner rightly pointed out in his 


"letter dated 13.10.1979 the unfair position, in 


which he was sought to be placed. In that letter the 
petitioner has categorically asserted “since none 
of the employees whom I can approach for the 
purpose of representing me as a-friend in the 
disciplinary proceedings ‘is. possessed - -of legal 
qualifications of equal training, it has become 


necessary that I should be allowed to have the. . 


assistance of a lawyer to defend my case and to 
prove my innocence; without such an assistance I 
will be gravely prejudiced”. But the reply by the 
Corporation on 31.10.1979/2.11.1979 was curt and 
they took up a stand that Mr.R.Pushpavanam is a 
permanent employee of the Corporation and that 
heis legally qualified is only incidental and further 
the petitioner, as per the Standing Orders, could 
have only the assistance of a friend, who is a 
permanent employee of the-Corporation. As we 
stated earlier, if one should strictly stick on to the 
Standing Orders, one should not travel beyond 
them. But the Corporation did travel beyond the 
Standing Orders and settled for itself the facility of 
having a Presenting Officer, who is a Jegally quali- 
fied and trained person. At this juncture, we would 
like to take note of the factual assessment of the 
qualifications and the experience ` of 
Mr.R. Pushpavanam done by this Court in the 
earlier pronouncement dealing with a similar griev- 


aince bya similar employee ofthe Corporationand a 


in which case also, Mr.R.Pushpavanam was 
appointed as the Presenting Officer by the Corpo- 
ration in the disciplinary action against that 
employee, by adverting to the following passage in 
the said pronouncement. 

“He is admittedly a law graduate and has 


` 


1 
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, acquired expertise in conducting disciplinary 
proceedings. Inspite of being fully aware that 
there is no provision in Standing Orders for a 

5 Presenting Officer to be appointed. Corpora- 

. tion had chosen to enlist the services of a 
legally trained person.” vide: Pushpa Iyengar v. 

` The Indian Airlines Corporation and Cher, 
(1988)1 L.L.J. 385." 

The petitioner left with no other. alternative, first 
chose one Mr.M.S.Dinakar and later his choice 

“awas that-of Mr.S.Ramanathan. Neither the serv- 
ices of Mr.:M.S. Dinakar, though his name was 
suggested, his services were availed of by the peti- 
tioner - nor Mr.S.Ramanatlian; who actually 
assisted thé petitioner, was a legally qualified or- 
experienced person, as was Mr.R.Pushpavanam, 
the Presenting Officer on behalf of the Corpora- 
tion. At one stage, the petitioner decided to boy- 
cott the enquiry is evident from the letter dated 
18.1.1980, the contents of which have been already. 

- extracted. The petitioner points out that he is at 
disadvantage with regard to the conduct of the 
enquiry, by the Corporation being represented by 
the Presenting Officer, who has legal qualifica- 
tions and sufficient training and the petitioner is 
notable to secure the assistance ofa legally quali- 

-fied or a trained person. The choice of 

.Mr.S.Ramanathan, was. done having no other 
alternative and there is a protest registered that it 
will be totally inadequate. Then the enquiry was 
prosecuted and it did culminate in findings of guilt 
being rendered against the petitioner and he has 
been ultimately penalized as we noted supra. Even 


N 
AS 


in the course of the enquiry the petitioner was - 


voicing forth a grievance with regard to the denial 
ofthe assistance ofa legal practitioner for him as 
we could seé from the extract from the enquiry 
proceedings made above. 

Ì7. It is true that the principles. of natural justice 


. | may come into play when the statute or statutory 


rules are silent as to the procedure;and no statu- 
tory provision or statutory rule can bestruck down 
where it makes a provision excluding application 


- | of principles of natural justice. But this principle 


cannot be viewed in the abstract and the endeav- 
owr must be to'find out as to how far and in what 
manner-the statutory provision or statutory rule 
could be stated to have excluded the application of 
the principles of natural justice. Despite the 
absence of any Standing Order enabling the Cor- 
poration to avail of the services of a Presenting , 
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Officerand that too a legally qualified and trained 
one, the Corporation did avail of such services. In 
that context there cannot be a denial of a facility 
on par with the facility availed of by.the Corpora- 


tion, to the employee. How even a constitutional 


inhibition with regard to availing of the services of 
alegal practitioner in the case ofa person arrested 
and detained under any law providing for preven- 
tive detention as per Art.22(3)(b) could not be put 
forth to abrogate the principles of natural j justice; 
when the Detaining Authority is trying to gain an 
advantage over the detenu, while justifying the 
detention ofders before the Advisory Board by 
engaging a legal practitioner and the same facility 
is being denied to the detenu, has been succinctly 
dealt with in the pronouncement of A.K Roy v. 
Union of India, A.I.R. 1982 S.C. 710: (1982)1 S.C.C. 
272: 19828.C.C. (Crl.) 152: (1982)2S.C.J. 68: 1982 
Cri.L.J. 340. The relevant passage in paragraph 94 
of the pronouncement runs thus: 
. “We must, therefore, hold regretfully though, - 
that the detenu has no right to appear through 
a legal practitioner in the proceedings before 
the Advisory Board. It is, however, necessary 
toadd an important caveat. The reason behind 
"^ the provisions contained in Art.22(3)(b) ofthe 
E Constitution cléarly is that a legal practitioner 
should not be permitted to appear before the 
, Advisory Board for any party. The, Constitu- 
tion does not contemplate that. the detaining 
authority. or the Government should have the 
facility of appearing before the Advisory Board 
with the aid ofa legal practitioner, but that the 
. Saidfacility should be denied to the detenu. In 
any case, this is not what the Constitution says 
and it would be wholly inappropriate to read 
anysuch meaning into the provision of Art.22. 
Permitting the detaining authority or the 
Goyernment to appear before the Advisory 
Board with the aid of a legal practitioner or a 
legal adviser would be in breach of Art.14, if a 
similar facility is denied to the detenu. We 
must therefore make it clear that if the detain- 
ing authority or the Government takes the aid 
ofa legal practitioner or a legal adviser before 
the’ Advisory Board, the detenu must be 
allowed the facility of appearing before the 
‘Board through a legal practitioner.” 
8. The anxiety and vigil of the court must be to 
keep the balance and not to’ countenance the 
bringing in and perpetuation of an imbalance in 


l 


II] Indian Airlines Corpn. v. Sundaram (Nainar Sundaram, J.) 


the conduct of disciplinary proceedings. By any act 
of the employer, the employee should not be put 
to, disadvantage in the conduct of disciplinary 
proceedings. 'That is the cardinal rule that must 
prevail and guide and there cannot be prosecution 
of disciplinary proceedings in derogation thereof. 
In Board of Trustees, Port of Bombay v. Dilipkumar, 
A.LR. 1983 S.C. 109: (1983)1 S.C.C. 124: 1983 
Lab.I.C. 419: (1983)1 Lab.L.J. 1: (1983)1 $.CJ. 
178: (1983)1 S.C.R. 828, as to the nature of the 
domestic enquiry and the need to keep the scales 
even, this is what has been observed: 
“Let us recall the nature of enquiry, who held 
it, whereit is held and whatis the atmosphere? 
Domestic enquiry is claimed to be a. manage- 
rial function. A man of the establishment dons 
the robe of a Judge: It is held in the establish- 
ment office or a.part of it. Can it.even be 
compared to the adjudication by‘an impartial 
arbitrator or a court presided over by an unbi- 
ased judge? The enquiry officer combines the 
judge and prosecutor rolled into, one.-Wit- 
nesses are generally employees of the employer 
who directs an enquiry: into misconduct. This is 
sufficient to raise serious apprehensions. ‘Add 
to this uneven scales, the weight of legally 
trained minds on behalf of employer simulta- 
neously denying that opportunity to delinquent 
émployee. The weighted scales and tilted bal- 
-ance can only be partly restored if the delin- 


quent is given.the same legal assistance ás the. 


employer enjoys. Justice must not only be done, 

but must seem to be done is notaneuphemism 

for:courts alone, it applies with equal vigour 

and rigour to all those who: must be respon- 
sible for fair play i in action.” 

9. An exception is being taken by the learned 

counsel for the respondents to the request of the 

petitioner to have the services of a legal practitio- 

.ner, who is not an employee of the Corporation, 

but an outsider, and learned counsel for the 

- respondents, points out that the Corporation was 

availing of only theservices ofone ofits personnel, 

who could be a legally trained person. The peti-' 

tioner exposed the factual position: in ‘his letter 

dated 13.10.1979 that he stood disabled because 

. none of the employees whom he could approach 


for the purpose of representing him, is possessed - 


oflegalqualifications or equa! training. There was 

no rebuttal of this stand in the curt reply which 

emanated from the-Corporation by the letter, 
MLJ 58 n 
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dated 31.10.1979/2.11.1979. The grievance of the 
petitioner was reiterated again on 18.1.1980, and 
also in the course of the enquiry proceedings; as 
we have already seen.. When the petitioner could 


. not secure the services. of a co-employee who 


is/legally qualified and trained, we do not think 
that if he endeavours to.secure the-services of a 
legal practitioner from outside, that should be 


. frowned upon as totally untenable. In the said 


circumstances, it would not certainly:lie in the . 
mouth of the Corporation to say that the person ' 
whose services, it has secured is not a legal practi- 
tioner, but only one ofits personnel. The Supreme 
Court in the pronouncement of A.K Roy v. Union 
of India, A.LR: 1982 S.C. 710: (1982)1 S.C.C. 272: 


. 1982 S.C.C. (Crl) 152: (1982)2 S.C.J. 68: 1982 


Crl.L.J. 340, did not annex significance to any such 
technical designation and it was prepared to char- 


.acterise even the Officers of Government who 


appear before the Advisory Board and assist it 
with a view to justifying the detention order, as 
only legal advisers. The following passage reflects 
the discussion on this aspect: 

. *... We are informed that officers. of the-Gov- 
ernment in the concerned departments often 
appear before the Board and assist it with a 
view to justifying the detention orders.If that 
be so, we must clarify that the Boards should 
not permit the authorities to do indirectly ` 
what they cannot do directly; and no one should 
be enabled.to take shelter behind the excuse 
that such officers are not ‘legal practitioners’ 
or legal advisers. Regard must be had to the 
substanceand not the form since, especially, in 

. matters like the proceedings of Advisory Boards 
whosoever assists or advises on facts.or law 
must be deemed to be in the position of a legal 
adviser, we do hope that Advisory Boards will 

: take care to ensure that the provisions of Art.14 - 

are not violated in any manner in the proceed- 
ings before them. Serving or retired judges of 

* the High Court will have no difficultyin under- 
standing this position. Those who are. merely 

. ‘Qualified to be appointed’ as High Court Judges 

- may have to do a little home-work in d to 
appreciate it.” ^ > 

The duty of the court must be discountenance, to 


“discourage, to weed out, and to strike down any 


element of disparity, inequality and. imbalance in 
the cónduct.of disciplinary proceedings. 
10. Mr.N.G.R.Prasad, learned counsel for the 
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respondents, would: submit that Mr.M.S.Dinakar, 
- earlier suggested by the petitioner in his letter, 
dated 16.9.1979 is a legally trained person and 
even otherwise there were others in the services of 
the Corporation, who could be stated to be legally 
qualified personnel and whose services the peti- 
tioner could have availed of. This stand has come 
to be expressed, we find in the additional counter 
affidavit, which the respondents seemed to have 
presented in court at a very belated stage of the 
hearing of the case before the learned single Judge. 
No such stand was expressed by the respondents 


when the petitioner even before the commence-. 


ment of the disciplinary proceedings and in the 
course of the disciplinary proceedings, had been 
voicing forth a grievance ovér the disadvantege 
faced by him on account of the Corporation 
appointinga legally trained and qualified Present- 
ing Officer and the petitioner being denied an 
equal facility. Even otherwise by merely pointing 
out that there were individuals in the personnelof 
the Corporation, who could be stated to be legally 
qualified, cannot by itself bring a solace to the 
petitioner, because the petitioner must with con- 
fidence, be in a position to secure the services of 
any such personnel; and equally so, such person- 
nel must be shown to be willing, with boldness and 
without any fear or apprehension over, coming 
within the wrath of the Corporation, on this count 
to, assist the petitioner in the disciplinary pro- 
ceedings prosecuted by the Corporation. All these 
are in the realm of hypothesis and presumptions 


and certainly they cannot be taken -note.of to. 


ignore the grievance of the petitioner, which has 
legitimately arisen. The answers, belatedly sought 
to be given, by the respondents are purely after- 
thoughts, and do not require any scrutiny by cowt 
to find out their factual tenability. We must record 
that the filing of the additional counter affidavit 
on behalf of the respondents, was protested to be 
the learned counsel who appeared for the peti- 
tioner before the learned single Judge by making 
an endorsement therefor on thesame. Further.we 
do not get any indication that-the learned single 


Judge did permit the filing of such additional 


cotnter affidavit at all. 

11. Mr.N.G.R.Prasad, learned counsel for the 
respondents, would submit that the petitioner did 
not voice forth this grievance either in his reply to 
the second.show cause notice or in-his appeal 
petition. The petitioner, stood wounded. His 
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immediate anxiety at those junctures should have 
been only to get rid of on merits, the punishment 
proposed and ultimately imposed by the depart- 
mental authorities. As rightly contended by 
Mr. Viyay Narayan, learned counsel for the peti- 
tioner, this might prove to be an exercise in futil-. 
ity, because the pleas of the petitioner had been . 
consistently rejected by the Corporation earlier. 
On the facts and circumstances of the case, we do 
not think, we should say that the petitioner totally 
forgot his rights. He was conscious of them through- 
out. We have already noted that immediately when 
the Presenting Officer was appointed, the peti- 
tioner pu: forth his stand and again at a subse- 


-quent stage, he took the very same stand with 


regard to denial of an-opportunity to secure the 
services of a legally qualified and trained person to 
assist him in the enquiry. He protested even in the 
course of the conduct of the enquiry. His cry was 
one in the wilderness and it was not at all heeded 
to by the Corporation. 

12, Mr.N.G.R.Prasad, learned counsel for the 


respondents, would also submit that on account of 


the petitioner not availing of theservices ofa legal 

practitioner, the petitioner did not suffer any” 
prejudice in the course of the conduct of the 

disciplinary proceedings. Prejudice is not the test| - 
to be kept in the forefront to consider as to whether 
reliefs should follow or not, when there is a viola- 
tion ofthe principles of natural justice. The rule is, 
the very violation of the principles of natural 
justice is prejudice and nothing more is required 
to apply the rule and accord the reliefs, In S.L. Kapoor 


` v. Jagmohan, A.L.R. 1981 S.C. 136: (1980)4 S.C.C. 


579: (1981)1 S.C.J. 312: (1981)1 S.C.R. 746, the 
proposition has been discussed in the following 
terms. 
"Linked with this question is the question 
whether the failure to observe natural justice - 
does not at all matter if the observance of 
natural justice would have made no difference, 
the admitted or indisputable facts speaking for 
themselves. Where on the admitted or indis- 
putable facts only one conclusion is possible 
and under the law only one penalty is permis- 
sible, the court may not issue its writ to compel ` 
the observance of natural justice, not because 
it appears the non-observance of natural jus- 
tice but because courts do not issue futile writs. 
- Butit will be a.pernicious principle to apply in 
other situations where conclmsions are 
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controversial, however slightly, and penalties . INTHEHIGH COURTOFJUDICATUREAT : 


are discretionary.” - i 


whether it would have made any difference if 
natural justice had been observed. The non- 
observance of natural justice is itself prejudice 
to any man and proof of prejudice independ- 
ently of proof of deniai of natural justice is 
unnecessary. It ill comes from a person who 
has denied justice that the person who has 
been denied justice-is not prejudiced. As we 
said earlier where on the admitted or indisput- 
able facts only one conclusion is possible and 
under the law only one penalty is permissible, 
the court may not issue its writ to compel the 
observance of natural justice, not because it is 
not nécessary to observe natural justice, but 
because courts do not issue futile writs.” 

, The Corporation did have the services of a legally 
qualified and trained person, who had consider- 
able experience in the conduct of disciplinary 
proceedings. It is not claimed that either the peti- 
tioner or Mr.S.Ramanathan, who assisted the 
petitioner as a friend, was equal to the Presenting 
Officer, appointed by the Corporation. How. far 

- the petitioner could have achieved the result 
desired by him, namely, extricating himself from 

_ the charges if he had only the assistance ofa legal 
practitioner, we cannot envisage and say a positive 
answer one way or the other. It would be unfair to 

-do so also. The fact, indisputable as it is, remains 
that the petitioner was at a disadvantage in the 
course of the prosecution of the disciplinary pro- 
ceedings and the ultimate result went against him. 
He must be accorded the reliefs. We must record 
that the question of maintainability of the writ 

, petition was not argued before us. The result of 
our preceding discussion is, this writ appeal fails 
and the same is'dismissed. No costs. ` 


B.S. 


Appeal dismissed. 
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Present:- Srinivasan, J. ] 


A.A.O.No.1006 of 1991: 17:h March, 1992. 
| V.CSasidharan Appellant 

v. E ` 

Chenthamara ... Respondent. 


-Civil Procedure Code (I of 1908), O.38; Rule 5 - ` 
Interim attachment - Defendant executing pronote : 


and giving immovable property as security by way of 


equitable mortgage by deposit oftitle deeds - Plaintiff . 


suingon the pronote and praying for interim attach- 
ment of the property - Interim attachment ifean be 
ordered - Practice of ordering interim attachment as 
a matter of course deprecated. 
The order of the court below directing notice to 
the defendant and also directing him to furnish 
security bya certain date is wholly unsustainable 
in view of the fact that the plaintiff has admitted in 
his plaint that the property has been given to him 
„as security by way of equitable mortgage by 
deposit of title deeds. The order shows that the 
court has not applied its mind to the facts of the 


casé. It is the general complaint from the barthat ^ 


on application for attachment of property, the 
courts do not at all apply theif minds and they 


.grant orders automatically as if it is a matter of - 
course. This Court has repeatedly drawn ‘the . 


. attention of the Subordinate judiciary to the pro- 

. visions of O.38, Rule 5, C.P.C. and pointed out 
that orders of interim attachment shall not be 
passed as a matter of course. : [Para 2] 
Appeal against the order of the Civil Court (IV 
Assistant Judge, Madras dated 3.10.1991 and made 
in LA.No.14617 of 1990 in O.S.No.6116 of 1991. 
S.Subbiah, for Appellant. . : 
M.S.Chandrasekaran, for Respondent. 


". The Court made the following ' - i 
- ORDER:- This appeal against the order of 


- interim attachment, arises in the following cir- 


' . cumstances. The respondent filed O.S.No.6116 of 
1991 for recovery ofa sum of Rs.59,820said tobe | . 


due on promissory note. Even in the plaint,fhe © — 


respondent admitted that the defendant had 


' deposited his title deeds relating to his property 


bearing Plot No.9 though it is wrongly typed as 
No.8, Thailammal, Kamakshi Nagar in 'Puliyur 


e 


bd 
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Village, Egrnore-Nungambakkam Taluk. In para6 — 4. The grievance of.the defendant/appellant -is | 
of the plaint itis stated that though the plaintiffis ‘ perfectly justified. The court below is in error in 
entitled to filea suit on theequitable mortgage,he adopting th’s procedureand granting orders auto- 

is filing the suitonly as one on promissory note. ` matically to the'plaintiff- - - m 

Nothing is stated in the plaint as to why the plain- — 5. In any event in the present case, the defendant 
tiffis not proceeding against thé security. Norisit has in his affidavit in EA.No.16215 of 1991 given 
stated in the plaint that the plaintiff is giving up an undertaking not to alienate or create further 
the security. Even in the cause of-action para- — encumbranceover the property in question till the 
graph, a reference is made to the deposit of title disposal of the suit. That is found in para.9 of the 
deeds. ‘ . e said affidavit. In the counter affidavit filed in 
2. Along with the plaint, the plaintiff filed — LA.No.14617 of 1991 the defendant has given the 
1.A.No.14617 of 1991 for attachment of property same undertaking in para.10. He has also pointed i 
which was already given to him as security under — outin para.11 that the property which ìs given as 
equitablé mortgage. The court passedanorderon security, is worth more than Rs.3,50,000 and the 
4.9,1991 directing notice to thedefendantandalso original title deeds are-already with the plaintiff. 
directing-him to furnish security by 12.9.1991. 6. Inthe circumstances of the-cáse, the undertak- 
That order is wholly unsustainable in view of the ing given by the defendant in the two affidavits is 
fact that ‘the plaintiff has admitted-in his plaint recorded and in view of the undertaking, there is 
that the property had been giventohimassecurity no necessity whatever for attaching the property. 
by way of equitable mortgage by deposit of title The arder of interim attachment passed by the , 
deeds. The order shows that the court-has not court below in LA.No.14617 of 1991 in set aside. 
applied its mind to the facts o1 the case. It is the. The application is dismissed. The civil miscellane- 
general complaint from the Bar that on applica- , ous appeal is allowed. There will be no order as to 
tionsforattachmentofproperty,thecourtsdonot costs. : 
at all apply their minds and they grant orders i ; 
automatically as if it is a matter of course. This B.S. ---- Appeal allowed. 
Court has repeatedly drawn the attention of the : 

Subordinate Judiciary to the provisions of O.38, 
Rule 5, C.P.C. and pointed out ‘that orders of 
_|interimattachment shall not be passed as a matter 


v 


of course. ` : "ET 
3. After service of notice, the defendant filed vakalat IN THE HIGH COURT OF J UDICATURE AT 
on 17.9.1991 and prayed for time to file counter. MADRAS. 1 4 


. He also filed an application on 23.9.1991 in. [Special Original Jurisdiction] 
LA.No.16215 of 1991 to set aside the interim 


order directing him to furnish security. In spite of — Present:- Srinivasan, J. i 

that application pending on the file, learned Judge ] : 

has passed an order on 3.10.1991 granting interim W.A.No.8842 of 1989 . 15th February, 1990. 
attachment and granting time for counter till ; ° : 
11.12.1991. It should be mentioned that on two  P.S.Viswana:han `, - *... Petitioner 


earlier occasions, namely, on 17.9.1991 and 30.9.1991 — v. ` : ` 
learned Judge passed orders adjourning the mat-, The Union of India represented by the Secretary, 
terand directing the defendant to furnish security. Ministry of Lawand Justice, Governmentof India, 
Evenat thatstage, thecourtdid notapplyits mind  NcwDelhiandanother -` ...Respondents. 
and decide the question whether security should ] ` x on 
þe furnished in the present case. It should have . Constiiition of India (1950), Ar1.226 - Writ of man- 
heard the defendant on that question and passed damus - If can be issued striking down certain sec- 
appropriate orders. Even when the defendant has — “ons of an Act or declaring that certain persons will 
filed the application to sét aside the interim order be entitled to maintenance even in the absence of 
directing him to furnish security, the court has not ' such a provision in the Act - Non-joinder of neces- - 
chosen to decide the question. x sary party in writ petition - Perttion not sustainable. 


~ 
r 
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Viswanathan v.-union of India (Srinivasan, J.) 


The petitioner filed a writ petition for issuing a ` 


mandamus: striking down: Secs.18-10 21 of the 


Hindu Adoptions and Maintenance Act, 1956; as 
ultra vires of the Constitution of India and hence 
null and void or giving a ruling that sole surviving 
coparceners who follow the Hindu Law have to bé 
maintained notwithstanding absence of such pro- 
vision in the aforesaid Act. 

Held: There is no question of issuing a mandamus 
striking down certain sections of a legislation nor 
amandamus declaring that certain persons will be 
entitled to maintenance in the absence ofa provi- 
sion ina legislation to thateffect. A writ cannot be 
issuéd in the abstract or in the vacuum declaring 


any particular provision of law to be void or 


invalid. [Paras 3 and 4] 
The petitioner claims to be entitled to mainte- 
nance from his mother but he has not chosen to 
implead her as a‘ party to the writ petition. The 
person whois interested and who would be oppos- 


ing the petition with reference to.the grant of ` 


relief in the writ petition is the mother of the 
petitioner but he has not impleaded her as a party. 
Hence, this writ petition is not sustainable on the 
ground of non-joinder ofnecessary party. [Para 4] 
Cases referred to: 

Santlal v. State of Punjab, A.I.R. 1988 S.C. 485; 


Kamalammal v. Venkatalakshmi, A. I.R. 1 965 S.C. f 


1340. 
Petition under’ Art.226 of the Constitution of 


India’ praying that in the circumstances Stated’ 


therein,-and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus directing the respondents herein to 
strike down Secs.18 to 21. Sections of Hindu 
Adoptions and Maintenance Act, 1986 as ultra 
vires of the Constitution of India and hence null 
and void or give a ruling that sole surviving copar- 
ceners who follow Mitakshara Hindu Law have to 
be sanctioned notwithstanding absence of such 
provisions in the aforesaid Act. 

P.S. Viswanathan, in person, for Petitioner. 
T.Srinivasamoorthy, Additional Central Govern- 
ment Standing Counsel, for raga piene 

The Court made the following 


ORDER: The petitioner appesreda in person a and 


submitted his arguments. 

2. The prayer in this writ petition is to issue a 
mandamus striking down Secs.18 to'21 of the 
Hindu Adoptions and Maintenance Act, 1956 as 


ultra vires of the Constitution of India and hence ` 


Punjab, ALR. 1968 S.C. 485. The person who is 
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null and void or giving a ruling that sole surviving 
co-parceners, who follow that Hindu Law have to 
be maintained notwithstanding’ absence of such 
provisions in the aforesaid “Act. 

3. Even the prayer as framed i in the writ petition ] 
cannot:be grantéd by this Court. There’ is no 
question of issuing a mandamus striking down 
certain sections of a legislation nor a mandamus 
declaring that certain persons will be entitled to 
maintenance even in the absence ofa provision in 
a legislation to that effect. j 
4.Thereis another obstacle to the maintainability 
of this writ petition, which is as follows: In this 
petition the two respondents are the Union of 
India represented by the: Secretary, Ministry of 
Law and Justice.ànd the Secretary, Ministry of 
Parliamentary Affairs, Governmentof India, New 
Delhi. The petitioner claims to be entitled to 
maintenance from his mother, but he has not 
chosen to implead her as a party to the writ peti- 
tion. A writ cannot be issued in the abstract or in 
the vacuum declaring any particular provision o 
law to be void or invalid. vide: Santlal v. State o 







interested and who would be opposing the peti- 
tion with regard to the grant of relief in this writ 
petition is the mother of the petitioner, but he has 
not impleaded her as a party. Hence this writ 
petition is not sustainable on the ground of non-| : 
joinder of necessary party. 

5. Apart from that the petitioner had filed earlier 
W.P.No.6835 of 1987. In that petition his prayer 
was to strike down Secs.18 to 20 of the Hindu | 
Adoptions and Maintenance Act, 1956as null and 
void and ultra vires of the Constitution. That writ 
petition was dismissed by this Court on 11.4.1988 
after hearing the petitioner. Without challenging 
the correctness of that order by way ofan appeal, 
the petitioner has filed the present writ petition 
for the very same relief. The writ petition is clearly 
barred by the principle of res judicata and it is not 
open to the petitioner to sustain this writ petition, 
when the order rendered in the earlier writ peti- 
tion holds thé field. Even otherwise, on the merits 
of the case, the petitioner’s ‘contention cannot be 
accepted: It is the argument of the petitioner that 
in Kamalammal v. Venkatalakshmi, A.I.R. 1965 
S.C. 1340, the right of the sole surviving copar- 
cener has: been recognised’ ‘and upheld by the. 
Supreme Court. He placed reliance on paragraphs 
7and8ofthejudgmentin that case. The Supreme 


H 


"d 
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Court held in that case, after referring ‘to the 
earlier text of Hindu Law, that a disqualified member 
of the joint Hindu family is entitled to take and 


enjoy the whole estate, when he becomes the sole . 


surviving member of ‘the family. The Supreme 


~ Court referred to the provisions of the Hindu. 


Inheritance (Removal of Disabilities) Act 71 of 
1928 and pointed out that prior to the said Act, a 
disqualified heir, who was congenitally a 


> deaf-mute, become by birth a coparcener with his. 


father, so that the ancestral family properties vest 
in himas solesurviving coparceneron the death of 
his father without other male issue. The Supreme 
Court also referred to Saraswati Vilasa written by 


Prataparudradeva, a recognised authority in. 


Southern India and held that the liability to 
provide for maintenance of the disqualified heir 
under the Hindu Law fell into two categories; one 
from, the existence of a particular relationship 


independent of the possession of any property and ` 


the other on possession of property. According to 
the Supreme Court, a disqualified heir falls in 
both categories vis-a-vis the right to.maintenance. 
Theruling of the Supreme Court does not apply to 
the present case. As per the ruling of the Supreme- 
Court, the petitioner is entitled to a share in the 
property and he may be entitled to the entire 
estate as the sole surviving coparcener. But the 
present writ petition.is to nullify certain sections 
of the Hindu Adoptions and Maintenance Acton 
the ground of unconstitutionality. If the petitioner 
places reliance on the judgment of the Supreme 
Court his remedy is to file a suit for recovery of 
possession ofhis properties, ifaccording to him he 
is the only person entitled thereto, or to file a suit 
for partition, ifaccording to him other persons are 

also entitled to a share therein. He has already 
filed a suit for partition. Admittedly, the 


petitioner became blind only at the age of 29 and ~ 


he was not congenitally blind. After the Hindu 
- Inheritance (Removal of Disabilities) Act, 1928, 
even congenitally blind person is not disqualified 
under Hindu Law to inherit property. Hence, the 
petitioner cannot in any sense of the term call 
himself a disqualified heir and thus bring himself 
within the ruling of the Supreme Court. Since 
*acctding to him, he is a sharer in the property he 
cannotclaim any maintenance from any person. If 
at all,.his right is only to proceed against the 
person in possession and recover his share of the 


property. 
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6. For the above reasons, this writ petition is 
without any merit and hence it is dismissed. There 
will be no order as to costs. $ 


B.S: 


Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. : ! 


Present:- Mishra and Swamidurai, JJ. 


L.P.A.No.1 of 1988 22nd January, 1992. 
db Md dd Service, Coimbatore 
«Appellant ! 
CK.Chinnaswamy andothers —— ..Respondents. 
(A) Motor Vehicles Act (IV of 1939), Sec.95(2) (b) (iv) 
read with Sec.95(1), proviso (ii) - Passenger - Who 
is - Person alighting from vehicle but.not reaching a 
place of safety - If a passenger. 
Toestablish thata certain person was a passenger, 
it should be seen, how he acted and how those 
responsible to carryhim asa passenger behaved. It 


: is not in doubt and it cannot be doubted that a 


person becomes a passenger by contract express 
orimplied. The expression ‘passenger’ ultimately 
refers to one who travels either ina bus ora vehicle 
orashipora train. This expression means one who 
travels ané nothing else. When the relationship of 

a carrier and a passenger begins with reference to 
thevehicle concerned, must be found varying from | 
fact to fact and case to case. A person rushing to.a 
vehicleand attempting to board when in factit had 
staried moving, the Court found, not to be a 
passenger. One who had not entered the vehicle is 
obviously not a passenger. One who had alighted - 
from the vehicle is also not a passenger.. But a. ' 
passenger alighting from a vehicle may still be a. . 
passenger until he had reasonable opportunity to 
reach a place of safety, meaning, thereby that he, 
was away from the vehicle. While there can be no 
hesitation in holding that insurance of a motor 
vehicle against third party risks is a sort of indem-.,. 
nity to the insured it cannot be visualised that ih . 
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the garb of enjoying such indemnity a negligent 
carrier can escape the liability for damages. How 
can he be allowed to say: ‘look here, my vehicle is 
insured; therefore I can throw out a passenger and 
then say that since he was found on the street, he 
was not a passenger.’ [Para 21 and 22] 
(B) Motor Vehicles Act (IV of 1939), Sec.96(2) - 
Defences open to the Insurer - Tribunal holding that 


victim was a passenger and fixing compensation ^ 


payable by insurer on that basis - Owner of vehicle 
contending in appeal that the victim was a third 
party and not a passenger - Insurer, if can «ake the 
defence that victim was a passenger. 
Itis one thing to say as to what defence is available 
to the insurer and quite another as to whether any 
person including the owner of the vehicle can 
saddle the insurer with something beyond its lia- 
bility. The statute had fixed a limit. The insurer is 
obliged to act as provided thereunder. If some- 
` thing more than the law is said and done, the 
insurer can always say that anything beyond the 
law shall not bind it. Here is a case in which the 
Tribunal has recognized the statutory limitation 
and fixed the liability of the insurer strictly in 
accordance with law. The owner of the vehicle had 
appealed and suggested thatit is not his but that of 
the insurer’s liability because the victim was a 
third party and not a passenger. How then the 
insurer cannot say that the victim was not a third 
party and that he was a passenger. In such cases, 
the argument that the insurer can raise no defence 
other than the defence made available to it under 
Sec.96(2) of the 1939 Act cannot be accepted. 
[Para 27] 
(C) Motor Vehicles Act (IV of 1939), Sec.95(2) - 
Motor Vehicles Act-(LIX of 1988), Secs.147(1) and 
(2) - Motor accident - Liability of insurer - Appeal 
against award of compensation under old Act pend- 
ing - If governed by new or old Act. 
‘ Unlike Sec.95(2) of the 1939 Act wherein there i is 
mentjon of a limit as to insurer's liability for each 
individual passenger etc., there is no provision in 
` the 1988 Act imposing any such-limitation. It 


however, must be borne in mind that Sub-sec.(2). 


„Of Sec.147 of the new Act is controlled by Sub- 
sec.(1) thereof. It will be thus for the insured to see 
thatthere is a policy insuring against the death of 
or bodily injury to any passenger ofa publicservice 
vehicle or against any liability which may be 
incurred in other cases. A public service vehicle 
cannot be- confused with any State owned 
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operation. It has a definite connotation under the 
Act and that can be gathered from the definition. 
Sec.2(35) nas defined ‘public service vehicle’ to: 
mean, any motor vehicle used or adapted to be 
used for the carriage of passengers for hire or 
reward and included a maxi cab, motor cab, con- 
tract carriage and stagé carriage. In view of the 
above it is not possible to find any change intro- 
duced by the new law that would destroy what 
actually accrued as-d right to the claimants and or 
the insurer or in the same view to.find any such 
right accruing to the owner of the vehicle which 
can enter into a claim arising under 1939 Act. The 


mention in Sub-sec.(4) of Sec.217 of Sec.6 of the 


General Clauses Act, 1897 shall automatically 
makesuch claims subject to the principles that are 
generally recognised under the said provision. 
[Paras 29, 30 and. 31] 
Cases referred to:- 
Govind Prasad v. Surjit, ALR. 1978 Cal. 108; Uvarája. 
v. Parvathi Ammal, 99 L.W. 265; M/s.Southern 
Motors, Madurai v. C.Sivajothi Ammal, (1982)1 


 M.LJ. 410: ALR. 1 982 Mad. 219; Sivakumar Trans- 


ports v. Mani & Palaniswami, (1989) T.L.NJ. 236; 
National Insurance Company Ltd: v. Sundaravalli, 
1989 T.L.N.J.-31; Pandit Ram Swaroop v. Balbir 
Singh, (1989)65 Com. Cases 158; B.I.G. Insurance 
Company v. Itbar Singh, A.L.R. 1959 S.C. 1331; 
United Fire and General Insurance Company Ltd. v. 
Parvathamma, A.I.R. 1981 A.P. 227; T.Srinivasalu 
Sastryv. C.Govardana Naidu, A.I.R. 1990 A.P. 289; 
Oriental Fire and General Insurance Company Ltd. 
v. Shantabai S.Chume, A.I.R. 1987 Bom. 52; Zim- 
mermann v. Mednikoff, 162 N.W. 349, 350, 165 Wis 
333; Illinois Cent R. Co. v. Cotter, 103 S.W. 279, 280, 
31 Ky. Law Rep. 679; Benjamin v. Metropolitan St. 
Ry: Co., 151 W. 91, 94, 245 Mo 598; Dahline v. City 
of Seattle, 5 p 2 1010, 1012, 165 Wash 683; Hatcher 
v. Quioncy Horse Railway and Carrying Co., 181 III 
App. 30; Heva v. City of Seattle, 272 P. 41, 43, 150 | 
Wash 61; Kentucky Highlands R. Co. v. Creal, 179 
S.W. 41, 418, 166 Ky. 469, I.R.A. 1916 B. 830 Ann. 
Cas. 1917 C. 1205; Bradley v. Williams, 101 So. 808, 


. 809, 20 Ala. App. 308; United States Fidelity & 


Guaranty Co. v. Aschenbrenner, COA, Cal. 65 F. 2d. 5 
976, 980; Weaver v. Sprague, 71, N.E. 2d. 1 06:330 
III App. 331; North Chicago St. Ry. Co. v. Williams, 
29 N.E. 672, 675, 140, 111, 275; Lacks v. Wells, 44 
S.W. 2d 154, 156, 329 Mo. 327; Columbus R. Co. v. 
Asbell, 66S. E. 902, 903, 133 Ga. 573; Louieville Ry. 
Co. v. Kennedy, 172 S.W. 970, 971, 162 Ky. 560 Ann. 
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Cas 1916E, 996; Lacey v. Missouri & K.I. Ry. Co., 

264 S.W. 807, 808, 305 No.260; El Pase Electic Co. 
v. Ludlow, Tax. 291 S.W. 619, 621; Illinois cent R. 
Co. v. Mcmillion, 129 III App. 27, 237; Zaiewaki v. 
Milwaukee Electric Railway & Light Co. 263-N.W. 
577,219 Wis. 541; Wittkower v. Dallas Ry. & Termi- 


nal Co., Tex. Civ. App., 73 S.W. 2d 867, 869; Wittkodwer 


v. Dalls Ry. & Terminal Co., Tex. Civ. App. 73 S.W. 
2d' 867, 869; Gallagher v. St. Louis Public Service 
Co., 59 S.W. 2d 19, 322 Mo. 944; Whilte v. Allghany 
Cab Co., 29 N.Y.S. 2d 272, 273; McAlpine-v. Los 
Angeles Ry. Corp. 154 P.2d 911,912, 67 Cal. App. 2d 
486; Green v. Baltimore & O.R.Co. 63A: 63, 214 Pa. 

240; King v. Travellers Ins. Co.28 S.E. 661, 662, 101 
Ca.64, 65 Am. St. Rep. 288; Ferguson v. Kansas City 
-Public Service Co., 156p. 2d: 869, 875, 159 Kan 520; 
Wullbrandt. v. City of Seattle, 84 P. 2d 123, 125, 196 
Wash 645; Buckner v. Southern Ry. Co.96 S.W. 2d. 
600, 601, 20 Tenn. App. 212; Will v.-Miluaukee 


Electric Ry. & Light Co., 17 N.W. 658, 659, 169 Wis. ' 


38; Quinn v. New York Life Ins. Co., 195 N.W. 427, 
429, 234 Kich. 641; Loggins v. Southern Public 
Utilities Co., 106 S.E. 822, 823, 181 N.C. 221; 
. Melton v. Birmingham Ry., Light & Power Co., 45 
Sc. 151, 153, Ala. 95, 16 L.R.A.N.S. 467; McBridge 
v. Georgia Ry. & Electic Co., 54 S. E. 674, 676, 125 
Ga. 515; Flynn v. St. Louis Transit Co., 87.5. W. 560, 
562, 113 Mo. App. 185; Keller v. Chicago Rys. Co. 
183 III App. 399; Devoy v. St. Louis Transit Co., 91 
S.W. 140, 143, 192, Mo. 197 citing Clerk Street Rye. 
(2d Ed.) 3; Schepers v. Union Depot Ry. Co. 29 S.W. 
` 712, 126 Mo. 665; Barth v. Kansas City El. Ry. Co. 
44 S.E. 778, 142 No.535; Booth Street Ry. Law 326; 
` Gillis v. Duluth Casualty Ass'n., 158 N.W. 252, 253, 
133 Minn. 238; Payne v. Illinois Cent R. Co., 155 F. 
73, 76, 63 C.C.A. 589; Louisville & N.R. Co. v. 
Hobhe, 159 S.W. 682, 683, 155 Ky. 130, 47 L.R.A. 
N.S. 1149; Garrett v. Atlantic City & S.R. Co., 74 A. 


223, 274, 79 N.J.L. 127; Houston & T.C.R. Co. v. - 


Batchler, 83 S.L. 902, 904, 37 Tax Civ. App. 116; 
Legge v. New York, N.H. & H.R. Co., 83 N.E. 367, 
366, 197 Mass. 86, 23 L. R.A. N.S. 633; Atlantic City 
` Ry. Co. v. Kiefer, 66 A 930, 931, 932, 75 N.LL. 54; 
Baltimore & C.R. Co. v. State, 60 Md. 449, 462; 
Crammer v. West End St. Rly. Co., 31 N.E. 391, 156 
jue 320, 16 L.R.A. 490, 32 Am. St. Rep. 456; 
Allerton v. Boston &.M.R.R., 15 N.E. 621,623,.146 


ass. 241; Turner v. Walash Ry. Co., Mo. 211 SW.. 


Lon 103; Gulf C. & S.F: Ry. Co. v. Glank, 30 S.W. 


278, 278, 9 Tex. Civ. App. 599; Mckimble v. Boston ~ 


& MRR 2 N.E. 97, 98, 139 Mass. 542; St. Louis 


i 
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S.W. Ry. Cò. of Texas v. Griffith, 35 S.W. 741, 743, 
12 Tex. Civ. App. 631; Painter v: Chicago, B. & Q. 
Ry. Co. 140, N.W. 787, 789, 93. Neb. 419; Common- 
wealthy. Boston N.R.R. 129 Mass. 500, 501, 37 Am. ' 
Rep 382. 

Appeal under Clause 15 of the Letter Patent against 
the order of Swamikkannu, J., dated 1.9.1987 and 
made in the exercise of the appellate jurisdiction 
ofthe High Court in appeal against order No.678 


- of 1981 (M.C.O.P.No.14 of 1980 on the file of the 


Motor Accident Claims Tribunal (Principal Sub- 
ordinate Judge), Coimbatore. 

V.Manivannan, for Appellant. 

Raju K.Lukose and R.Balasubramanian, for 
Respondents. 


- The Judgment of the Court was ‘delivered by. 


Mishra, J.:- The third respondent, owner of a Motor 
vehicle in M.C.O.P.No.14 of 1980 before the Motor 
Accident claims : Tribunal, Coimbatore, and 
appellant in A.A.O.No.678 of 1981 has preferred 
this appeal under Clause 15 of the.Letters.patent 
ofthis Court against the award of compensation to 
the claimants/respondents 1 to 4 herein amount- 
ing to Rs.36,000 out of which Rs.5,000 is payable 
by the Insurer and the balance by the guaer 
appellant. 

2. The claimants who are the husband and minor 
sons and daughters of the victim Kamalam moved 
the Tribunal. under Sec.110-A of the Motor 
‘Vehicles Act, 1939 (since repealed) alleging.that 
Kamalam was travelling. in a town bus plying in 
route No.32-C and bearing Registration. No. TNE 
6517 along goods shed Road on16.7.1979at about 
7.45 a.m. when the bus approached the bus stop 
near the junction of Big Bazaar Street, and Goods 
shed Road, West of St. Michael’s High School, she 
got down from the bus at that stop, but before she 
could stabilise herself on the road, the conductor 
instructed the driver to move the vehicle and 
accordingly the driver started the bus rashly and 
negligently with the result that Kamalam, was 


"knocked down and dragged along by the body of 


the bus. In that.process, she sustained multiple 
injuries and succumbed to them in the 
C.M.C.Hospital. The claimants impleaded the 
driver, the conductor, the owner of the vehicles 
and the insurer as party respondents in the pres 
ceeding before the tribunal. 

3. The.driver pleaded in his return that there was 
no bus stop in.the Goods Shed ‚Road .near 


. SL Michael's High School and that Kamalam got 


1 
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down from the running bus and lost her balance 
due to which she met with the accident which 
caused her death. The conductor and the owner of 
the Bus (appellant) adopted the said counter and 
thus maintained thatKamalam met with the acci- 
dent entirely on account of her own fault and not 
on account of any rash or negligent act of the 
driver or the conductor. 

4. The insurer in a separate counter- affidavit 
alleged that the driver was plying the bus ata mod- 
eratespeed from north tosouth along Goods Shed 
Road. The victim was'one of the passengers trav- 
elling in the bus. When the bus approached the 
junction of the Goods Shed Road and Big Bazaar 
Street, the driver slowed down the vehicle. At this 
point of time, despite the warning given by the 
conductor, thevictim jumped out ofthe bus. Since 
the bus was still moving, she fell down and sus- 
tained injuries, to which injuries, she succumbed 


later in the day. The insurer maintained that its, 


maximum liability was Rs.5,000 only.. 
5. The tribunal, on a consideration of the evi- 
dence, both oral and documentary, found that the 
accident took place only on account of the rash 
and negligent act of the driver and conductor of 
the bus and that there was no contributory negli- 
gence on the part of the victim. It, however, held 
that the victim did not cease to be a passenger 
within the meaning of proviso (ii) to sub-sec.(i) of 
Sec.95 of the Motor Vehicles Act and so the 
liability of the insurer was restricted to Rs.5,000. 
The tribunal concluded that the claimants/respon- 
dents were entitled to a compensation of Rs.36,000 
. and awarded compensation accordingly with inter- 
est at 6% per annum from the date of the petition. 
6. In the appeal against the Tribunal's awarding 
compensation, the appellant maintained that it 
was the insurance company that had to pay the 
` entire amount of compensation that had been 
awarded by the Tribunal and that the findings of 
the tribunal with regard to the negligence of the 
driver and the quantum of compensation were not 
proper and not sustainable. 
7. Swamikkannu, J. who eventually heard the appeal, 
however, has held that the victim Kamalam was 
still a passenger within the meaning of Sec.95(2)(b) 
read with proviso (ii) to sub-sec.(1) thereof and 
thus the insurer's liability was limited to the limits 
under the Act, that there: was no force in the 
contention of the appellant in view of the evidence 
on record that the accident was not as a result of 
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the rash and negligent driving and that the quan- 
tum of compensation awarded was correct. 

8. Before we proceed into the contentions, we 
propose to have the foundation of facts that (1) 
Kamalam travelled in the town bus plying in route 
No.32-C bearing Registration No.T.N.E. 5517 on 
16.7.1979 at about 7.45 a.m. along Goods shed 
Road, (2) the accident took place when the Bus 
approached the bus stop near the junction of Big 
Bazaar St., and Goods Shed Road, the West of St. 
Michael’s High School, and (3) the bus belonged 
to the appellant. 

9. It is on record in the evidence of the witnesses, 
which has not been seriously challenged before us, 
that the bus stopped near the junction of Goods 
Shed Road and Big Bazaar Street and that three 
women alighted from the bus along the front Exit - 
including the victim Kamalam. When she was 
placing one foot on the ground and another foot 
on the foot-board of the bus, the conductor gave 
the whistle and the bus began to move slowly. 
Kamalamwas holding the post near the front exit 
when the bus moved and dragged her toa distance 
ofabout 10 feet. The passengers in the bus shouted ' 
and the bus was stopped. The bus ran over her and 
caused serious injuries, to which injuries she later 
succumbed. 
10. Chapter VIII of the 1939 Act contained a 
special provision as to Insurance of motor vehicles 
against third party risks and in Sec.95 thereof, 
fixed the limits of liability in these words. 
."(1) In order to comply with the requirements 
‘of this Chapter, a policy of insurance must be 


(2) Subject to the proviso to sub-sec. (1), a 
policy of Insurance shall cover any liability 
incurred in respect of any one accident upto 
the following limits, namely,- 

` (a) Where the vehicle is a goods vehicle, a limit 
of fifty thousand rupees inall, including the lia- 
bilities, if any, arising under the Workmen’s 
Compensation Act, 1923 (8 of 1923), in 
respect of the death of or bodily injury to, 
employees (other than the driver) not exceed- 
ing six in number, being carried in the vehicle); 
(b) Where the vehicle is a vehicle in which pas- 
sengers are carried for hire or reward or by 

_Teason of or in pursuance of contract of 
employment- 
(i) in respect of persons other than passengers 
carried for hire or' reward, a limit of fifty 
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thousand rupees in all; 

(ii) in respect of passengers- 

(1) a limit of fifty thousand rupees in all where 
the vehicle is registered to carry not more than 
thirty passéngers; 

(2) a limit of seventy-five thousand rupees in 
all where the vehicle is registered to carry more 
than fifty but not more than sixty passengers; 
(3) a limit of one lakh rupees in all where the 
vehicle is registered to carry more than sixty 
passengers; and 

(4) subject to the limits aforesaid, ten thou- 
sand rupees for each individual passenger where 


the vehicle is a motor cab, and five thousand . 


rupees for each individual passenger in any 
other case; 

(c) save as provided in clause (d), where the 
vehicle is a vehicle of any other class, the 
amount of liability incurred; 

-(d) irrespective of the class of the vehicle, a 
limit of rupees two thousand in all in respect of 
damage to any property ofa third party.” 

11. It is nobody’s case that in case victim Kamalam 
was a passenger in the bus at the time of the 
accident, the Insurer’s liability will be higher than 
rupees five thousand as fixed under clause (4) of 
sub-sec.(2) of Sec.95 above quoted. The contro- 
versy herein is whether Kamalam was still a pas- 
senger, when, according to the learned counsel for 
the appellant, Kamalam had ceased to be a pas- 
senger, for she had moved out of the bus. Accord- 
ing to him, the Insurer in such a situation should 
be held liable for the whole amount of compensa- 
tion payable to the claimants. ` 
12. A Bench of the Calcutta High Court in Gov- 
inda Prasad v. Surjit, AILR. 1978 Cal. 108, dealt 
with acaseofa minorschoolstudent, who after the 
school hours, tried to board a private bus at the 
bus stop opposite the school, but before he could 
board the bus, it started moving on the signal of 
the conductor. The boy lost balance and fell down 
on the road and the rear wheel of the bus rolled 
over his right leg. The principal contention before 
the court was that the tribunal should have held 
ethaųhe insurer was liable for thewholeamount of 
compensation and that Sec.95(2)(b) ofthe Motor 
Vehiclés Act, 1939, was not applicable as the boy 
who did not board the bus but only made an 
attempt to board the same, could not besaid to be 
a passenger within the meaning of the said provi- 
sion. The Calcutta Court observed. 
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"Clause (b) of Sub-sec.(2) of Sec.95 inrer alia 
provides that subject to the proviso to sub- 
sec.(1), where the vehicle is a vehicle in which 
passengers are carried for hire or reward or by: ' 
reason of or in pursuance of a contract of 
employment, if the Vehicle is registered to 
carry more than six passengers excluding the 
driver, a policy of insurance will- cover any 
liability incurred in respect of any accident up 
to the limit of two thousand rupees in respect 
of individual passenger. In the instant case, 
there is no dispute that the vehicle in question 
is registered to carry more than six passengers 
excluding the driver. Even assuming that the 
respondent was not a passenger as he was only 
attempting to board the bus, still the limit of 
the liability of the insurer would be in terms, of 
Sec.95. The proviso (ii) to Sec.95 (1) which has 
been quoted above, clearly.lays down that where, 
thevehicle is a vehicle in which passengers are 
carried for hire or reward, as in the present 
case, policy of the insurer would cover the ' 
liability for death or bodily injury to persons 
being carried in or upon or enteringor mount- 
ingor alighting from the vehicle at the time of 
the occurrence of the event out of which a 
claim arises. Sub-sec.(2) having been made 
subject to the proviso to sub-sec.(1), it covers 
the liability for death or bodily injury to per- 
sons caused in the circumstancesstated above. 
The word ‘passengers’ in clause (b) of sub- 
sec.(2) of Sec.95 also includes within it any 
person meeting with death or bodily injury 
under the circumstances mentioned in the 
proviso (ii) to sub-sec.(1) where the vehicle is 
one in which passengers are carried for hire or 
reward or under a Contract of employment. 
The limit of liability of the insurer will be as 
specified in Clause (b) of sub-sec.(2). In our 
view, there is no substance in the contention of 
the appellant that the respondent was pot a 
passenger as he had only attempted to board 
` the bus ai the time of the accident happened 

and accordingly, the Insurer should be held 

liable for the whole amount of compensation 

as awarded. As the vehicle is registered to carry 

more than six passengers excluding the driver, 

the tribunal was perfectly justified in fixing the 

liability of the insurer at Rs.2,000 only in view 

of Clause (b) of sub-sec.(2) Sec.95 of the Act.” 
13. In the case of Uvaraja v. Parvathi Ammai, 99 


II] Mjs.Venkataswami Motor Service v. Chinnaswamy (Mishra, J.) 


L.W. 265,a learned singleJudgeofthis Court dealt 


witha case ofa victim ofa motor accident, who was , 


about to get into the moving bus, but slipped down 
due to rush and ultimately got under the wheel and 
setwith his death. Referring to an earlier Division 
Bench judgment of this Court inC.M.A.No.558 of 
1979, dated 28th July, 1981, which was a case on 
facts that the deceased was about to get into the 
moving bus, the court said, 
“I must straightway point out that the facts are 
on all fours with those found in a decision 
rendered by a Division Bench of this Court in 
C.M.A.No.558 of 1979, dated 28th July, 1981. 
In this case, the finding is that the deceased was 
about to get into the moving bus, but then 
before he could get into the bus, he slipped 
down due to rush and ultimately got under the 
wheeland not with his death. It is nowrelevant 
to notice the facts in the unreported case 
referred to above. The deceased was not a pas- 
“senger in the bus and there was a scramble 
between thé persons who were waiting for the 
bus at the bus stand and it is at that scramble 


thé deceased fell down and was run over by the 


bus. On the said facts, the Bench held, There- 

fore, we can safelysay that a person attempting 

to get into the bus but who did not succeed in 
getting entry into the bus, cannot be taken to 
be a passenger in the bus.” ^, 

If that is no, in the instant case, the deceased 

cannot be said to be a passenger in the bus. 

Unless the deceased was -a passenger, the 

insurance company cannot call to its aid 

Sec.95(2)(b) (ii) and (4) of the Motor Vehicles 

~ Act. Then, the insurance company is alone 
liable to pay the entire claim.” 

14. A Bench of this Court in M/s.Southern Motors, 

Madurai v. C.Sivajothi Ammal, (1982)1 M.L.J. 

410: A.I.R. 1982, Mad. 219, has said, 

. “Though the learned counsel for the insürer 
contends that all persons who are authorised 
to travelin the bus by the issue of tickets should 

*be taken to be passengers of the bus, we are not 
ina position to accept such a wide proposition. 
Asa matter of fact in a judgment of this Court, 
Natarajan, J. in The Madras Motor and General 
Insurance Co. Ltd., Tirunelveli v. Perumal Kumar, 


C.M.A.Nos.7 and 25 of 1972, held that a person. 


_ travelling on the foot board without actually 
entering the bus cannot be taken to be a pas- 
senger and that if death or injury is caused to 
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_ sucha passenger, there cannot be any limit on 
the insurer’s liability. However, it is unneces- 
_ sary for us to go to the extent of saying that a 
person travelling on the foot board is not a 
passenger, as in this case we are not concerned 
. with a person travelling on the foot board but 
a person who did not actually get into the bus 
fell down and sustained injüries by a fall from 
the moving bus in his attempt to get an entry 
into the bus while it was moving." 
15. In Sivakumar Trasports v. Mani & Palan- 
iswami, 1989 T.L.N.J. 236, a learned single Judge 
ofthis Courtagain considered the caseofa person, 
who met with an accident while attempting to 


“board a bus and said as follows: — , 


“The expression ‘passenger’ normally refers to 
one who travels either in a bus or a vehicle or 
a ship and the predominant idea conveyed by 
the expression ‘passenger’ is one who travels. It 
is further seen from the elaborate provisions 
.and the rules under the, Motor Vehicles Act 
that what is contemplated is that a person 
could be‘ regarded as a passenger, when he 
travels either by being seated inside the bus in 
the seats provided for occupation by passen- 
gers who travel or by standing, where such 
passengers are allowed to travel by standing. 
- Theentrance and the exit provided in a busare 
only for the purpose of securing ingress and 
egress and they are not meant for travel. There- 
fore, any person found on the foot-boardat the 
time of the accident cannot normally be 
regarded as a passenger travelling by the 
- vehicle concerned. The attempted entry into 
the bus through the exit from the foot-board 
could at best be regarded as having been done 
with aview to begin or commence travel by the 
bus. A person in.the position of the first . 
respondent making an attempt to get into the 
bus and failing in it cannot be regarded as trav- 
elling by the bus as a, passenger. In C.M.A.No.558 
of 1979, judgment dated 28.7.1981, a Division 
Bench of this Court had occasion to consider 
whether a person attempting to get into a 
moving bus would be a passenger. The Divi- 
Sion Bench held that a person attempting to 
enter a bus but falling down as a resulpof the 
. bus being suddenly started before he could 
enter the bus, cannot besaid to bea passen ger. 
To similar effect is the decision in Uvaraja v. * 
Parvathi Ammal, 1986 A.C.J. 506, wherein it 


` Er 
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has been laid down that when a person 
attempts to get into a moving bus, but before 
getting into the bus slips down and meets with 
a fatal accident, the deceased could not be 

: regarded as a passenger in the bus and the 
insurance company cannot call to its aid 
Sec.95(2)(b)(ii) and (4) ofthe Motor Vehicles 
Act." 


16. The cases above cited, however, are cases of 
persons, who were yet to enter the bus and thus 
found not travelling in the bus. 

17. In National Insurance Company Lid. v. 
V.K.Sundaravalli, 1989 T.L.N.J. 31, a learned single 
Judge of this Court, however, dealt with a case of 
a person, who met with an accident while getting 
down from a busat the bus stop. Thatwas a case in 
which before the victim could rest his foot on the 
ground, the driver of the bus moved the vehicle in 
arashand negligent manneras aresult ofwhich he 
was thrown out and sustained serious injuries to 
which he succumbed later in the hospital. After 


referring to the various authorities in cases of - 


accidents taking place causing injuries to persons, 
who were yet to enter into the bus, the learned 
judge has taken notice of two judgments, one in 
C.M.A.No.55 of 1981 and another in 7988 A.C.C. 
571, the former being a judgment in which a learned 
single Judge of this Court held that the person 
who was alighting from the bus and had set one 
foot on the ground when the bus was moved was 
nota passenger at the time of theaccident, and the 
latter in which on similar facts, a learned single 
Judge held that the deceased, who was getting 
down from the bus and was killed since the driver 
moved the vehicle before he could safely get down 
was to be treated as a passenger, and thereafter 
said, 
“Though some of the decisions of this Court 
-and some decisions of other courts holding a 
person getting inside a vehicle as a third party, 
had been placed before the learned judge, the 
decisions referred to by me in the preceding 
paragraph, rendered by S.A.Kader, J., in Judg- 
` mentin C.M.A.No.55 of.1981 and cross objec- 
tions dated 24.12.1986 had not been placed 
before the learned single Judge. Learned Judge, 
e therefore, without any further discussion 
observed that the facts and circumstances of 
the case before him, were different from the 
facts and circumstances of the cases cited 
before him.” i 
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and added, 
“The Oxford Universal Dictionary, Third Edi- 
tion, gives the meaning of the word “Passen- 
ger” as hereunder:- 
“Passenger: One who travels in some vessel or 
‘vehicle esp. of boardship or in a factory of 
passage boat; inter applied also to travellers by 
any public conveyance entry by ferry or con- 
tract.” 
The paramount idea conveyed by the term ‘pas- 
senger’ is that a passenger travels. A passenger, 
therefore, is one who travels. 
“The Act, as well as the Rules framed by the 
State Government thereunder give an indica- 
tion regarding the mode by which one would 
travel in vehicles. Suffice it to refer to the 
relevant provisions dealing with the mode of 
travel in public conveyance carrying pass travel, 
is travelling in the seating accommodation 
provided in the vehicle. Sec.70(2) (b) ofthe Act 
enables the State Government to make rules 
relating to the seating arrangement in public 
service vehicles and protection of passenger 
against the Weather, Rule 360 of the Tamil 
Nadu Motor Vehicles Rules, 1940 and the 
subsequent rules prescribe the manner in which 
seating accommodation is to be provided for 
the passengers who travel in the vehicle. For 
each passenger a reasonably comfortable seat- 
ing space of not less than thirty-eight centi- 
metres square measured on straight lines along 
and at right angles to the front of each seat with 
a distance of 135 c.m. from the backs of the 
seats on the other side is to be provided. 
Detailed rules have been framed regarding 
alignment of seats in different types of stage 
carriages, body-built of stage carriages and 
other matters. Travel, therefore, is only by 
remaining seated in the accommodation pro- 
vided. Rule 363(2) provides an exception to 
this mode of travel, wherein the transport 
authority could permit travel by standing, 
except when the stage carriage is running as 
-express service or running on that road. Total 
passengers capacity of each vehicle, is fixed 
with reference to the seating accommodation 
available within the body of the bus. Similarly, 
the number of passengers who could be per- 
mitted to travel by standing is also fixed with 
reference to the space available in the bus. For 
passengers who are permitted-to travel by 


II] : 
standing. grab- -rails are gong provided to 
' ensure safe travel. 

Rule 368 provides that in every public service 
‘vehicle, other than a motor car, there shall be 
on the left side of the vehicle an entrance in the 
rear Or rear overhang and an exit in the front, 
each having a width ofnot less than 53cms. and 
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of sufficient height. Rule 370 regulates, the . 


measurement ofentrance or exit passage in the 
bus. The top of the tread of the lowest step 
shall not be more than 45 cm. or less than 25 
cm. above the ground.and the steps shall not be 
leas than 23 cm. wide and should be with non- 
slip treads. ' 


Acombined reading of these provisions clearly . 


show that one could travel in a passenger 
vehicle only in two ways viz., either by remain- 
ing seated in the seating accommodation pro- 
vided or by standing in vehicles where travel by 
"standing is specially permitted. The steps that 
are provided in the vehicle for the purpose of 
entry or exitare for entry and exit. They are not 


meant for travel. When, therefore, one is actu- 


' ally using the exit or entry passage, at that point 
of time, one cannot be said to be travelling, 
Such a person, therefore, cannot be consid- 
ered a passenger. He is using that entry passage 
for the purpose of commencing or continuing 
his travel and he is using the exit passage for the 
purpose of getting down from the vehicle, 
either after completing the travel or for any 
other reason. It, therefore, follows that one 

: who'is either getting into the vehicle or is 
gettingdown from thevehiclecannot besaid to 
travelat that point oftime. Sucha person is not 
a passenger. The Act, as well as the Rules, do 
not permit of any other interpretation." 

18. A learned single Judge of the Delhi High Court 
dealt with a case in Pandit Ram Swaroop v. Balbir 
Singh, (1989) 65 Com. Cases 158, in which a person 
suffered an accident while getting down from the 
bus and said, 
“For complying with the provisions of 
Sec.95(2)(b)(ii)(4), it must be shown that the 
deceased was a passenger at the time when the 
accident took place. A person is called a pas- 
senger when he buys a ticket for the bus from 
the boarding point to the point of destination 
and actually travels in the bus. He is a passen- 
ger by virtue ofa contract between him and the 
owner of the bus, the consideration being 
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payment of the bus fare and obligation on the 
part of the owner of the bus being to carry the 
' person from the boarding point to the point of 
destination: In the present case, the deceased 
boarded the bus at the “General Stores bus 
. stop” and his destination point was the bus 
stop at “Ordinance Depot, Shakurbasti". He 
had purchased the ticket for the said journey. If 
the bus had stopped'at the Ordnance Depot 
bus stop, the deceased would have got down 
and the contract would have come to an end. 
As soon as he had alighted from the bus and 
touched; the ground, he would not have 
remained a “passenger”. What has happened 
in the present case is that bus No.DLP 6059 did 
notstop at the Ordnance Depot but stop and 
thus prevented the deceased from. getting down 
at the point of destination. The bus went much 
ahead and when the deceased was trying to get 
down, the bus started and its rear whéel ran 
over the deceased and killed him. In* these 
-circumstances, I am of the opinion that at the 
bus stop at the Ordnance Depot, the status of 
the deceased as a “passenger” came to an end. 
Theory of the respondents that the deceased 
jumped out of the bus and suffered injury 
because of the fall, has been rejected by the 
Tribunal, as no evidence was furnished by the 
respondents. I, therefore, hold that when the 
accident was caused and the deceased was run 
' over bythe bus, he was nota “passenger” of the 
bus and, therefore, the insurance company 
cannot claim ‘limited - liability under 
Sec.95(2)(b)(ii)(4). I have no hesitation in hold- 
ing that the insurance company is liable on the 
principle of third party liability and hence its. 
liability is unlimited in the present case. M 
19. The consensus of judicial opinion thus is in 
favour ofa person being treated as a passenger 
when he actually entered into the bus and not 
when hewas attempting to get into the bus but not 
succeeded in getting into the bus. Two Judges of 
this Court, one in the impugned judgment and 
another in the case reported in 7988 A.C.C. 571, 
have taken the view that the victim, who was 
getting down from the bus and met with the acci- ^ 
dent before he could safely get down was 15 be 
treated as a passenger and one in C.M.A.No.55 of 
1981 and another in National Insurance Company 
Lid. v. V.K.Sundaravalli, 1989 T.L.N.J. 31, have ` 
taken the view that a person who was alighting 
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from the bus and had set one foot on the ground 
when the bus moved was not a passenger at the 
time of the accident. They are in the company ofa 
learned single judge of this Court in the case 
reported in Pandit Ram Swaroop v. Balbir Singh, 
(1989)65 Com.Cases 158. 

20. Words are Phrases (Permanent Edition) 31A 
has many cases to refer wherein it is said that a 
pedestrian crossing a street to board a waiting 
street car with open gates is a pássenger; person in 
the act of getting upon a street car is a passenger; 
one becomes “passenger” of street car when set- 
ting foot on step after car stopped with intention 


of becoming passenger and one who attempts to. 


board a rapidly moving train does not become a 
passenger, though he may havea ticket for itsome 
of the citations.in the book are: 
“pedestrian crossing a street to board a waiting 
street car with open gates is a passenger. Zim- 
` mermann v. Mednikoff, 162 N.W. 349, 350, 165 
Wis. 333. 
One who attempts to board a rapidly moving 
train does not become a passenger, though he 
may have a ticket for it. ///inois Cent R. Co. v. 
Cotter, 103 S.W. 279, 280, 31 Ky. Law. Rep. 679. 
A person in the act of getting upon astreet car 
‘is a “passenger”. Benjamin v. Metropolitan St. 
Ry. Co., 151 W. 91, 94, 245 Mo. 598. 
One becomes “passenger” of street car when 
setting foot on step after car stopped, with 
intention of becoming passenger. Dahline v. 
City of Seattle, 5 p. 2 1010, 1012 165 Wash 683. 
A person boarding a car for the purpose of 
meeting a friend intending to become a pas- 
senger if the friend was on the car, otherwise 
not, is not a "passenger" Hatcher v. Quioncy 
Horse Railway & Carrying Co., 181- III App.30. 
Person becomes a “passenger” of street car as 
soon as he sets his foot on step or running 
board in the act of getting into the car after it 
has stopped, with the intention of becoming a 
passenger. Heva v. City of Seattle, 272 P.41, 43, 
150 Wash 61. 
One who attempts to board a moving train is 
not a “passenger”, though he may have, pur- 
chased a ticket entitling him to passage thereon. 
Kentucky Highlands R. Co. v. Creal, 179 S.W. 
417, 418, 166 Ky. 469, LR.A. 1916B, ae Ann.Cas. 
1917C, 1205. 
Wherestreet car stops at usual place of receiv- 
ing passengers and. opens door, persons 
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proceeding to board car are "passengers" within 
law fixing status of parties. Bradley v. Williams, 
101 So. 808, 809, 20 Ala. App. 308. 
Person does not become "passenger" on train 
by.getting on moving train until he actually 
reaches place of safety inside car. United States 
Fidelity & Guaranty Co., v. Aschenbrenner, COA. 
Cal. 65 F.2d. 976, 980. 
One injured while boarding elevated railway . 
train when door thereof was suddenly closed 
on his foot and train started was a “passenger” 
at time of accident, though train conductor 
rang bell for motorman to proceed. Weaver v. 
Sprague, 71, N.E. 2d. 106, 330 III App. 331. 
The relation of carrier and passenger may be 
implied from an attempt to enter in a proper 
manner a street car as a passenger, with the in- 
tention of being transported therein. North 
. Chicago St. Ry. Co. v. Williams, 29 N E. 672. 
675, 140, 111, 275.” f 
The book also contains citations of cases in which - 
a person stepping out of the car was either held to ^ 
be a passenger or not a passenger. Such citations 
in the book.are: 
“Persons leaving car or grounds: One who has 
alighted from street car and is in safety’ in 
highway is not "passenger," as regards care 
required by carrier. Lacks v. Wells. 44 S.W. 2d 
154, 156, 329 Mo. 327. 
Where a “passen ger” has safely alighted from 
a car at his destination, he ceases to be a 
passenger. Columbus R.Co. v. Asbell, 66 S.E. 
902, 903, 133 Ga. 573. 
A passenger alighting from a street car is stilla 
*passenger" until he has had a reasonable 
opportunity to reach a place of safety. Louiev- 
ille Ry. Co. v. Kennedy, 172 S.W. 970, 971, 162 
Ky. 560 Ann. Cas. 1916E, 996. 
A passenger remainssuch until he has alighted 
from carriers vehicle and while alighting -car~ 
rier owes him duty ofa very high degree of care. 
Lackey v. Missouri & K.I. Ry. Co., 264 S. W. 807, 
608, 305 No. 260. 
After woman had alighted from street car and 
was standing on pavement near car, she was no 
longer "passenger" and company did not then 
owe her duty of carrier to passenger. El Pase 
Electric Co. v. Ludlow, Tax. 291 S.W. 619, 621. 
The relation of passenger and carrier ceases at 
the end of the journey when the passenger has 
had a reasonable timeand opportunity to leave 
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the premises of the carrier. Minois cent R. Co. 
v. Mcmillion, 129 III App. 27, 237. 

Street car “passenger” ceased to be such as 
soon as she had safely stepped on to public 
street and had reasonable opportunity to step 


into place of safety. Zaiewaki v. Milwaukee . 


Electric Railway & Light Co. 263 N.W. 577, 219 
Wis. 541. 

Child struck by motor cycle after stepping from 
streetcartostreet held not "passenger" at time 
of injury, as respects street car company’s lia- 
bility as carrier for her injuries. Wittkower v. 
Dallas Ry. & Terminal Co., Tex. Civ. App., 73 
S.W. 2d 867, 869. 

Person leaving street car ceases to be “passen- 
ger” as soon as he steps from car into public 
street at regular alighting place and has had 
reasonable opportunity to leave place at which 
he alights. Wirtkodwer v. Dalls Ry. & Terminal 
Co., Tex. Civ. App. 73 S.W. 2d 867, 869. 

One who had alighted from street car upon 
street in safety ceased to be “passenger” and, as 


regards injuries sustained in tripping over object ` 


dangling from rear of street car, had status of 
ordinary pedestrian. Gallagher v. St.Louis Public 
Service Co., 59 S.W. 2d 619, 332 Mo. 944. 
Generally, status of "passenger" continues until 
he has stepped safely from carrier conveyance 
and has had rcasonable opportunity to leave 
placé at which he alights, and he may alight 
from conveyance during journey without los- 
ing his status as passenger. Whilte v. Allghany 
Cab Co., 29 N.Y.S. 2d 272, 273. 
A passenger who had alighted from street car 
and walked about 50 feet along the safety zone 
where she intended to transfer to another street 
car, but was injured before doing so, was no 
longer a “passenger”. McAlpine v. Los Angeles 
Ry. Corp. 154 P.2d911, 912, 67 Cal. App. 2d 486. 
Where a woman who had been a “passenger”, 
ieft.the train, and in passing through the depot 
‚fell over a cuspidor on the floor and was in- 


jured, she had ceased to bea passenger, and the -: 


burden was on her to show affirmatively negli- 
gence on the part of defendant Green v. Balti- 
more & O.R.Co.63 4.603, 214 Pa.240. 

A person injured while attempting to alight 
from a moving street car was a “passenger” 
thereon, within the meaning of an accident 
insurance policy providing for the payment of 
double insurance if insured was injured while 


‘riding as a passenger in any passenger 


conveyance. King v. Travellers’ Ins. Co. 28 S.E.661, 
662, 101 Ca.64, 65 Am.St.Rep.288. 

An adult passenger in possession ,of normal 
faculties,after alighting safely from street car 
where there is no traffic or anything else to 
interfere with his movements, ceases to be a 
"passenger" and becomes a “pedestrian”, and 
street car company owes him no duty greater 
than it owes to other pedestrian. Ferguson v. 
Kansas City Public Service Co., 156 p.2d. 869, 


* 875, 159 Kan. 520. 


One who alights from street car upon street 
and. is in safety from any contract or collision 
with street car ceases to be a "passenger", and 


. as regards injuries sustained in tripping over 


someobjector beingstruck by another vehicle, 
has status of ordinary "pedestrian," Willbrandt. 
v. City of Seattle, 84 P.2d 123, 125, 196 Wash 
645. 
Where railroad provided work train to carry 
yard workmen to depot from place of work, 
workman ceased to be a “passenger” when he 
disembarked at depot, as regards degree of 
care railroad owed.workman killed while rid- 
ingontenderofengineto his homeafter he left 
depot. Buckner v. Southern Ry. Co.96 S.W. 2d 
600, 601, 20 Tenn. App. 212. * 
Generally, a person ceases to bea “passenger” 
as soon as he safely steps from the car into a 
public street and has had a reasonable oppor- 
tunity to leave the place at which he alights, 
provided he is set down at a place which is 
reasonably safe and proper for that purpose, 
Will v. Miluaukee Electric Ry. & Light Co., 17 
N.W. 658, 659, 169 Wis. 38. 
If the insured had safely alighted on the pave- 
ment from a street car when struck by taxicab, 
hewas not a “passenger on a street car,” within 
policy; but if he was in the act of alighting, or 
had not safely alighted, from the car when 
struck, he was a “passenger,” within the policy. 
Quinn v. New York Life Ins. Co., 195 N.W. 427, 
429, 234 Kich. 641. 
A passenger on alighting Bon a street car at 
the end of his journey loses his status & a 
passenger when he has stepped from the car to 
a place of safety on the street, or on the high- 
way, the question depending, noton number of 


. Steps he has taken but on the circumstances 


and conditions under which healights. Loggins 
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v. Southern Public Utilities Co., 106 S.E. 822, 
823, 181 N.C. 221. 
The relation ofa street car passenger does not 
and wen he leaves the car, but continues until 
he has reasonable opportunity to leave the 
carrier’s roadway, after the car reaches the 
place to which he. is entitled to be carried: 
Melton v. Birmingham Ry., Light & Power Co., 
45 Sc. 151, 153, Ala. 95, 16 L.R.A.N.S. 467. 
Where a person becomes a "passenger" he 
continues one until he is safely deposited at his 
point of destination, and until he has left or 
had reasonable time within which to leave the 
premises of the-carrier, unless the relation of 
carrier and passenger be sooner terminated by 
the voluntary act of the passenger. McBridge v. 
Georgia Ry. & Electric Co., 54 S.E. 674, 676, 125 
Ga. 515. . 
Where defendant's strect car conductor com- 
mitted an unprovoked assault on plaintiff, an 
old man, as he was endeavouring to alight, and 
pushed or threw him from the car, but plaintiff 
attempted to get his umbrella, which remained 
on the platform, and the conductor kicked 
him, plaintiff had not entirely ceased to be a 
“passen ger; at the time he was kicked, and the 
company was liable therefor. Flynn. v. St. Louis 
Transit Co.; 87 S.W. 560, 562, 113 Mo.App.185. 
Where passenger had not left streetcar at time 
it was started forward but then had one foot on 
step of car and had hold ofan iron attached to 
car with-one hand for purpose of assisting her 
‘in alighting, she was still a “passenger”, Keller 
v. Chicago Rys. Co. 183 III App. 399. 
The law deems the relation of carrier and pas- 
senger to exist, and treats one as a “passenger” 
who is properly on the steps leaving the car. 
Devoy v. St.Louis Transit Co., 91 S.W. 140, 143, 
192, Mo.197, citing Clerk Street Rye. (2d Ed.) 3, 
Schepers v. Union Depot Ry.Co.29 S.W.712, 126 
Mo. 665, Barth v. Kansas City ELRy.Co., 44 S.E. 
778, 142 No.535, Booth street Ry. Law 326. 


: A policy of accident insurance provided for ' 


. double indemnity when the injury was sus- 
tained "while riding as a passenger on any 
Milway’ passenger car.".It is held' that the 
'insured when on the platform ofa car prepara- 
tory to getting off, in the way provided by the 
carrier, or in the act of doing so, was within the 
meaning of the policy riding as a passenger on 
a railway passenger car. Gillis v. Duluth Casu- 
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alty Ass'n., 158-N.W. 252, 253, 133 Minn. 238. 
A passenger on a railroad train alighted in the 
night at the town where he resided. The sta- 
tion, the town, and his home were all on the 
west side of the track, and the doors of the cars, 
which were vestibuled, were opened on that 
side. After his train had departed, he was killed 
by another train on a track to the eastward. 
Held, that he had ceased to be a “passenger” 
prior to his death, and the company at that - 
time owed no duty to him as such. Payne v. 


_ Illinois Cent R.Co. 155 F. 73,76, 83 C.C.A. 589. 


Where a passenger after alighting from a train 
passed outside the station grounds and alonga 
path on the railroad’s right of way to a point 
345 feet from the station, on her way home, 
where she lost her way in the darkness and fell 
intoa turntable pit, she was'not a ‘passenger’ at 
the time; the duty that the railroad company 
owed her as a passenger having terminated 
when she left the depot grounds. Louisville & 
N.R.Co. v. Hobhe, 159 S.W. 682, 683, 155 Ky. 
130, 47 L.R.A. N.S., 1149. 

The rule is that the relation of passenger and 
carrier, when established, does not terminate 
until the passenger has reached his destina- 
tion, alighted from the train, and had a reason- 
able time in which to leave the place where 
passengers are discharged. A traveller on a’ 
railroad train ceases to be a ‘passenger’ when, 
after alighting from his train upon the railroad 
platform, he has passed from that platform and 
off the railroad property toa public highway on 
which he intends to cross the tracks. Garrett v. 
Atlantic City & S.R. Co., 74 A. 273, 274, 79- ' 
NJ.L. 127. 

When a person on a coach of a railway com- 
pany pays his fare to a point of destination on 


. its line, he becomes a passenger and remains 


such till the journey for which he has paid has 
ended, and untila reasonable time, to be geter- 
mined from all the attendant circumstances, 
within-which he should have left the carrier's 
premises, has elapsed; and this is true without 
regard to the object of the passenger's journey 
or his reason for stopping at the station which 
is the end of the journey. Houston & T.C. R.Co. 
v. Batchler, 83 S.L. 902, 904, 37 Tax Civ. App. 
116. 

Where a carrier has made proper arrange- 
ments for the exit by passengers from its 
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station grounds, a passenger must use the ways 
provided, and where he knowingly fails to do 
so, and without invitation makes his exit in 
‘some other way, he ceases to be a passenger, 
and becomes at most a merce licence; and it 


makes no difference that he goes where others, , 


with the knowledge of the carrier, have gone 
before him, unless there is some invitation on 
the part of the carrier, and knowledge of such 
use does not of itself amount to such invitation. 
Legge v. New. York, N.H. & H.R. Co., 83 N.E. 
,367, 368, 197 Mass. 86, 23 L.R.A. N.S. 633. 
‘Whether a person who has’ alighted from a 
standing train at a station, and who is crossing 
the railway tracks, by a planked way provided 
by the company for that purpose, after the 
train from which he has alighted has moved 
out, is still a ‘passenger’, entitled to so cross 
without looking or listening is a question of 
fact for the jury, where under the proof, rea- 
sonable men may differ as to whether he was 
proceeding from the station platform to a place 
of safety within a reasonable time after he had 
alighted from the train. The relation of ‘pas- 
senger’ and carrier, when established, does not 
terminate until the ‘passenger’ has reached his 
destination, alighted from the train, and has 
had reasonable time in which to leave the place 
where ‘passengers’ are discharged. Atlantic City 
Ry.Co. v. Kiefer, 66A 930, 931, 932, 75 N.J.L. 54. 
Whileoneis passing from one train to another, 
as required by the conditions of his ticket, he 
remains a passenger and is entitled to all rights 
as such. Baltimore & C.R. Co. v. State, 60 Md. 
449, 462. ' 
A passenger on astreet car, who steps from the 
car into a publicstreet, ceases to be a passenger 


‘themomenthe leaves the car. Crammer v. West 


End St.Rly Co., 31 NE. 391, 156 Hass. 320, 16 
L.R.A. 490, 32 Am St. Rep. 456. 


A person ceases to be a passenger when he has. 


alighted from a train, gone on thesidewalk of 
the highway, and thence Started to cross the 
track, on his way from the station. Allerton v. 
Boston & M.R.R.; 15 N.E: 621, 623, 146 Mass. 
241. 

That an aged and infirm passenger did not get 
off a railway coach with the other passengers, 
but waited five minutes for assistance before 
attempting to alight alone, did not deprive him 
of his status as a passenger. Turner v. Walash 
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Ry. Co., Mo.211 S.W. 101, 103.. . 

An approach to a railway depot on premises 
belonging to the company constitutes a part of 
such premises, and the relation of carrier and 


' passenger continues until the passenger has 


passed beyond such approach. Gulf C. & S.F-Ry. 
Co. v. Glank, 30 S.W. 278, 279, 9 Tex Civ. App. 
599.. Ens > 


Where a person had a ticket giving hima right 


` to ride as a passenger, and had no opportunity 


to surrender it or pay his fare, but left the train 


. -afterit had stopped at a station where passen- 


gers were accustomed and had a right to leave 
the train, and was injured while so doing by a’ 
train on another track, he still continues a 


' passenger up to the time of the injury. Mckimble 


v. Boston & M.R.R. 2 N.E. 97,98, 139 Mass 542. 
Plaintiff, a married woman, while travelling 
alone with her baby, was transferred to a sta- 
tion of defendant's railway, over which she had 


' a valid-ticket, purchased from a connecting 


line, and which included her transfer from one 
road.o the other. The station was kept openat 
all times, both day and night, for the use of 
passenger; and plaintiff remained there to await . 
her train, which would not arrive for 10 hours, 
with the assent of defendant's agent. While 
alone in the waiting room at night, she was 
assaulted by defendant's night agent, held, that 
she was a passenger, and that defendant was , 
liable for act of its employee. St.Louis S.W.Ry. 
Co. of Texas v. Griffith, 35 S.W. 741, 743, 12 Tex 
Civ. App. 631. i 
Where a passenger places himself under the 


‘charge of the carrier as he begins his journey, : 


he is a passenger being transported, and is 


within the protection of Sec.3, Art.1, C.72 


Comp.St. 1911, until he is afforded an oppor- 
tunity to leave the premises of the carrier at his 
destination; but if it appears that the passen- 
ger, having reached the end of his journey has 
departed from the car,'and has had a reason- 
able time and opportunity to avoid injury from 
the operation.of the train, or further necessity 
of relation of the servants of the carrier, he 
ceases to bé a passenger, and thereafter is not 
within the protection afforded by the state. e 


- Painterv. Chicago, B& Q.Ry. Co. 140, N.W. 787, 


789, 93 Neb. 419. 
Whileit is undoubtcdly true that none who has 


broughta ticket or otherwise become entitled 


: 
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to transportation ona train ofcars ofa railroad 
corporation, is ordinarilya passenger from the 
time when he reasonably and properly starts 
from the ticket office or waiting room of the 
station to take his seat in the car of the train 
until he has reached the station to which he is 
entitled to becarried, and has had an opportu- 
nity by safe and convenient means to leave the 
train or roadway of the corporation at that 
station, heloses his character as a passenger by 
- getting off the train at his destination before 
the train stops. Commonwealth v. Boston & 
N.R.R. 129 Mass. 500, 501, 37 An. Rep. 382." 
21. What is striking, however in all such situations 
is the fact that to establish that a.certain person 
was a passenger, it should be seen, however, how 
heactedand how those responsible to carry him as 
a passenger behaved. It is not in doubt and it 
cannot be doubted that a person becomes a pas- 
senger by contract, express or implied. The expres- 
sion ‘passenger’ ultimately refers to one, who trav- 
els either in a bus or a vehicle or a ship or a train. 
This expression means one who travels and noth- 
ing else. When the relationship of a carrier and a 
passenger begins with reference to the vehicle 
concerned must be found varying from fact to fact 
and case to case. A person rushing toa vehicle and 
attempting to board when in fact it had started 
moving given in the circumstances of the case, we 
found, not to be a passenger. One who has not 
entered the vehicle is obviously not a passenger. 
One who has alighted from the vehicle is also not 
a passenger. But a passenger alighting from a 
vehicle may still be a passenger until he had rea- 
sonable opportunity to reach a place of safety, 
meaning thereby that he was away from the 
vehicle. 
22. While we have no hesitation in holding that 
insurance of a motor vehicle against third party 
risks is a.sort of indemnity to the insured, we 
cannot visualise that in the garb of enjoying such 
indemnitya negligent carrier can escape the liabil- 
ity of damages. How can he be allowed to say: 
“Look here, my vehicle is insured; therefore I can 
throw out a passenger and then say that since he 
wag found on the street, he was not a passenger". 
23. Learned counsel for the insurer expressed this 
concern and we share his anxiety for the simple 
reason that while it may appear beneficial to the 
claimants to hold that the insurer will have the 
liability not limited to Rs.5,000 or Rs.10,000 as the 
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case may be, it will indeed be a freedom to the 
owners, drivers and others to escape any conse- 
quences of their rash and negligent acts. It is with 
this concern, one has to understand the problems 
in each case and solve in the light of the principles 
that would determine whether the victim was a 
passenger or Not - A person who was yet to 
become a Passenger in the sense that he had not 
been booked or that he, wanted to enter forcibly 
into a vehicle, which was.moving Or was soon to 
move may not be a passenger. Similarly, a person 
who was entering into thebus or anyother vehicle, 
but was prevented by any rashness or negligence of 
the owner, driver, conductor or any other agent or 
servant of the owner may be taken to be a passen- 
ger. The same test may apply to a person leaving 
the car or vehicle, A passenger alighting from the 
vehicle may cease to be a passenger ifthe had left 
the vehicle for good. If he stepped out of the 
vehicle into thestreet, he was a pedestrian and not 
a passenger in the vehicle. However, this safety 
catch in a given circumstance can be used as an 
incisive scissor and when and how the chord of 
reiationship of the carrier and the passenger would 
be cut could still depend noton a a buton 
facts. 
24. There has been another serious argument and 
we must take notice of that beforewe advert tothe | 
last contention that the learned counsel for the 
appellant has raised, viz., whether the insurer’s 
liability will be under che new Act or will be under 
the repealed Act. This argument is based upon 
sub-sec.(2) of Sec.96 of the 1939 Act, which reads 
as follows: 
“No sum shall be payable by an insurer under 
sub-sec.(1) in respect of any judgment unless 
before or after the commencement of the 
proceedings, in which the judgment is given, - 
the insurer had notice through the court of the 
bringing of the proceedings, or in respect of 
any judgment so long as execution is stayed 
thereon pending an appeal; and an instrer to 
whom notice of the bringing of any such pro- 
ceedings is so given shall beentitled to be made 
a party thereto and to defend the action on any 
of the following grounds, namely." 
25. Learned counsel for the appellant has placed 
reliance upon a judgment of the Supreme Court in 
B.LG. Insurance Company v. Itbar Singh, ALR. 
1959 S.C. 1331, in which it has been observed. 
*Now the language of sub-sec.(2) seems to us 
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: to be perfectly plain and to admit of no doubt 


or confusion. It'is that án insurer to whom thé 
requisite notice of the action has beeri given 


' "shall-be-entitled to be made a party thereto 


and to defend the action on any of the follow- 
ing grounds, namely"; after which comes an 
enumeration of the grounds. It would follow 


that an insurer is erititled to defend on any of, 


the grounds enumerated and no others. If it 


“were not so, then of course no grounds need 


have been enumerated. When the grounds of 
defence have been specified, they cannot be 
added to. Todo that would be addin g words tọ 
the statute....... 


: We therefore think that sub-sec. (2) clearly 


provides 1 that an insurer made a defendant to 
the action is not entitled to take any defence 
which is not specified in it...... Sub-sec.(2) in 
fact deals with defences other than those based 


on theconditions ofa policy. Thus clause (a) of 


that sub-section permits an insurer to defend 
an action On the ground that the policy has 
been duly cancelled provided the conditions 
set out in that clause have been satisfied. Clause 
(c) gives him the right to defend the action on 


the ground that the policy is void as having , 


been obtained by non-disclosure of a material 
fact or a material false representation of fact. 
Therefore it cannot be said that in enacting 
'sub-sec.(2) the legislature was contemplating 


‘ only those defences which were based on the 
. conditions of the policy. 


It also seems to us that even if sub-sec. (2) and 
sub-sec.(3) were confined only to defences based 
on the conditions of the policy that would not 


. have led'to the conclusion that the legislature 


thought that other defences not based onsuch 


_conditions, would be open to an insurer. If that 


was what the legislature intended, then there 
was nothing to prevent it from expressing its 
intention. What the legislaturé has done is to 


. enumerate in sub-sec.(2) the defences avail- 


able to aninsurer and to providé by sub-sec.(6) 
that he cannot avoid his liability excepting by 


' means of such defences. ‘In order that sub- 


sec.(2) may be interpreted in the way the léarned 


' Solicitor: Gencral coricedes this and says that 


the only word that has to beadded is the word 
"also"after the word "grounds". But even this 


_ the riles'‘of interpretation do not permit us to 


‘do unless the sectionas it stands is meaningless 


or of doubtful meaning neither of which we 
_ think it is. The addition suggested will, in our 
‘view, make the language used unhappy and 
“further effect a complete change in the mean- 
ing of the words used in the sub-section. 
26. Reliance has also been placed upon somewhat 
similar observations as in the above judgment of 
the Supreme Court by a learned single Judge of 


` the Andhra Pradesh High Court in United Fireand _ 


General Insurance Company Ltd. v. Parvathamma, 
A.LR. 1981 A.P. 227. In that judgment it is 
Observed, yc 
- “It is only under Sec.110-C of the Act, that the 
insurer is permitted to,raise all objections to 
the claim of the motor vehicle accident victim. 
Bui under Sec.110-C of the Act, the insurer 
‘cannot and would not become a contesting 
party to the claim normally. The insurer would 
become entitled to implead himselfas a party- 
respondent and oppose the claim only where 


the Accident Claims Tribunal was satisfied , . 


that there was collusion between the claimant 
and the person against whom the claim was 
"made or the person against whom the claim 
had been made had failed to contest the claim.’ 
In the absence of collusion between the claim- 
antand the insured and negligence or indiffer- 
` ence on the part of the insured in contesting 
the claim, the insurer cannot implead himself 
as a party. It follows from the above that the 
' claimant is under no obligation to make on his 
own the insurer a party-respondent to his claim 
and ii is wholly for the insurer to implead 
himself as a party-respondent either under 
Sec.110-C of the Act or under Sec.96(2) of the 
Act. Jf the insurer impleads himself under : 
Sec.110-C of the Act, it would be open to the - 
insurer to raise all objections to the granting of 
the claim which would have bcen raised by the 
insured. But, as in this case, as there was no 
finding by the Accident Claims Tribunal that 
the insured was colluding with the claimant or 
~ that there was any negligence or indifference 
on thé part of the insured and the insurer was 
` impleaded from the commencement of the 
proceedings the insurance company cannet 
- avail itselfof the provisions of Sec.110-C of the 
Act. The only other section of which it can take 
benefit of is Sec.96(2) of the Act. As we have 
` already noted that under Sec.96(2) of the Act, 
' it i$ not open to the insurance company to 
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; oppose the claim ¢ on all and every ground, it 
.can only raise such of those objections which 
^ are enumerated in Sec.96(2)(a), (b) and (c) of 
the.Act. The question then arises whether the 
present argument of the insurer falls under 
Séc.96 of the Act. In this case, the argument of 
the insurance company is that the Accident 
Claims Tribunal ought not to have saddled the 

» insurancé. company with any liability exceed- 

. ing Rs.5,000 fixed by Sec.95(2)(4) of the Act. 
But the question is whether this argument is 
~ open for the insurance company to be raised..... 

27. The observation in the judgment of the 

Supreme Court, which evidently is a statement of 


law, is binding on all Concerned. The judgment of: 


the Andhra Pradesh High Court, also appears to 
besound, salutary and convincing. However, they 
do not appear to cover the whole ficld particularly 
the type of the case with which we are dealing. Itis 
one thing to say as to what defence is available to 


the insurer and quite another as to whether any . 


person including the owner of the vehicle can 
saddle the insurer with something beyond its lia- 
bility. The statute has fixed a limit. The insurer is 
obliged to act as provided thereunder. If some- 
thing more than the law is said and done, the 
insurer can always say that anything beyond, the 
law shall not bind it. Here is a.case in which the 
Tribunal has recognised the statutory limitation 
and fixed the liability of the insurer strictly in 


i accordance with, law. The ownerof the vehicle has 


appealed and suggested that it is nothis but that of 
the insurer’s liability because the victim was a 
.|third party and not a passenger. How then the 
insurer cannot say that the victim was not a third 
party and that he was a passenger. It is a casequite 
distinguishablé on facts and in such cases,in our 
opinion, the árgument that the insurer can raise 
no defence other than the defence made available 


to it under Sec.96(2) of the 1939 AR cannot be. 


accepted. 

28. The third and the last argument to which we 
hàvealready made a reference is developed on the 
basis of a Division Bench jud gment ofthe Andhra 
Pradesh High Court in T.Sri inivasalu Reddy v. 
C.Govardana Naidu, A.I.R. 1990 A. P. 289 and a 
judgment of the Bombay High Court in Oriental 
Fire and General. Insurance Company Ltd. v. 


Shantabai S. Dhume, A.I.R. 1 987 Bom. 52. In the £ 


latter case, a learned single. Judge of the Bombay 
High Court hás taken the view that Sec.92A 
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introduced in the Motor Vehicles Act ‘by the , 


Amending Act 47 of 1982 which came into force 
with effect from 1.10.1982 was retrospective in 
operation. Tie same view has been expressed in 
the judgment of the former case by the Andhra 
Pradesh High Court in these words: 

. "Applying the ratio of the. aforementioned 
Supreme Court case, we have no hesitation in 
coming to the conclusion that Sec.92-A of the 
Motor Vehicles Act applies even to pending 
proceedings. This provision is a social welfare 
legislation and dispenses ,with the proof of 
negligence on the part of the owner or the, 
driver of the vehicle and imposes a no fault 


- 


d liability. We accordingly hold that all actions . 


forcompensation pending on theday when the 
provision came into force are governed by this 
provision irrespective óf the fact whether the 
accident took place prior or subsequent thereto. 
Since the law dispenses with the proof of neg- 
ligence, it can be donein any pending proceed- 
ing irrespective of the date of accident. The 
words “the owner or the owners of the vehicles 
shall, jointly and severally, be liable to pay 
compensation” occurring in Sec.92A(1) and 


the words “claimants” shall not be required to 


plead and establish that the death of perma- 
nent disablement in respect of which the claim 
has been made was due to any wrongful act, 
neglect or default of the owner” are prospec- 
tive and shall apply to pending’ and- future 
claims.” 
29. On the strength of these observations, it is 
suggested before us that the’ insurer’s liability 
should be fixed in accordance with the provisions 
in Chapters X and XI of the Motor Vehicles Act, 
1988, which Act has repealed 1939 Act and has 
come into force during the pendency of the 


appeal. Chapter X of 1988 Act deals with liability. 


without fault in certain cases, It fixes the respon- 
sibility on the principle of no fault liability upon 
the owner of the vehicle in the case of death 
(Sec.140) and in the case of permaneni disability 
(Secs.141 and 142). Chapter XI however deals 


‘with the provisions. similar to the provisions in 


Chapter VIII of the 1939 Act. Sec.147 déals with 
the requirements of policies and limits c of liability 
and says in Sec. 147(1) as follows: 
“In order to comply with the’ requirements of 
. this Chapter, a policy of i insurance must be 4 
policy which- 


rij 


(a) is issued by a person who is an authorised 
insurer; and 
(b) insures the person or classes of persons 
specified in the policy to the extent speciicd in 
sub-sec.(2)- 
(i) against any liability which may be incurred 
by him in respect of the death of or bodily 
injury to any person or damage to any property 
of a third party caused by or arising out of the 
use of the véhicle in a public place; 
(ii) against the death of or bodily injury to any 
passenger of a public service vehicle caused by 
of arising out of the use of the. vehicle ina 
public place; 
(ii) against the death of or bodily i injury to any 
passenger of a public service vehicle caused by or 
arising out of. the use of the vehicle in a public 
place; 
Provided that a policy shall not be required. 
_ (i) to cover liability in respect of the death, 
` arising out of and in the.course of his employ- 
ment of the employee of a person insured by 
the policy or in respect of bodily injury sus- 
tained by such afi employee arising out of and 
. in the course of his employment other than a 
liability arising under the Workmen's Com- 
pensation Act, 1923 (8 of 1923), in respect of 


the death of, or bodily injury to, any such. 


employee- 

(a) engaged in driving the vehicle, or 

(b) if it is a public service vehicle engaged as a 
conductor of the vehicle or in examining tick- 
ets on the vehicle, or 

(c) if itis a goods carriage, being carried in the 
vehicle, or 

(ii) to cover any contractual liability. 
Explanation: For the removal of doubts, it is 
hereby declared that the death of or bodily 
injury to any person or damage to any property 
of a third párty shall be deemed to have been 
caused by or to have arisen out of, the use of a 
vehicle in a public place notwithstanding that 


the person who is dead or injury or the prop- __ 


' erty which is damaged was not ina public place 
at the timc of the accident, if the act or,omis- 


sion which led to the accident occurred. ina - 


public place." 


Sub-sec.(2) thereof, however, fixes the limit of the - 


liability of the insurer in certain cases. Unlike, 
however, Sec.95(2) of the 1939 Act wherein there 


is mention of a limit as to insurer’s liability for 
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each individual passenger, etc., there is no provi- 
sion in the new Act imposing any such limitation. 
It,-however, must be borne in mind that. sub- 
sec.(2) of Sec.147 of the new Act is controlled by 
sub-sec:(1) thereof. It will be thus for the insured 
to see that there is a policy insuring against the 
death of or bodily injury to any passenger of a 
publicservice vehicle or against any liability which 
may be incurred in other cases. A public service 
vehicle cannot be confused with any State owned 
Operation. It has a definite connotation under the 
Act and that can be gathered from the definition. 
Sec.2(35) has defined ‘public service vehicle’ to 
mean any: motor vehicle used or adapted to be 


‘used for the carriage of passengers for hire or 


reward and includes a maxi-cab, a inotor cab, 
contract carriage and stage carriage. 
30. In view of the above, it is not possible 10 find 
any ‘change introduced by the new law that would 
“destroy what actually accrued as a right to the 
claimants and/or the insurer or in thesame view to 
find any such right accruing to the owner of the 
vehicle; which can enter into a claim arising under! , 
1939 Act. 
31. Thisapart, the cases ofclaims arising under the 
Motor Vehicles Act, 1939 have to be viewed in the 
light of Sec.217 of the 1988 Act, which provides as 
follows: 
“Repeal and savings: (1) The Motor Vehicles 
Act, 1939 (4 of 1939) and any law correspond- 
ing to that Act in force in any State immedi- 
ately before the commencement of this Act in 
that State (hereafter in this section referred to 
as the repealed enactments) are hereby 
repealed. 

(2) Notwithstanding the repeal by sub-sec.(1) 

of the repealed enactments. 

* (a) any notification, rule, regulation, order or 
notice issued, or any appointment or declara- 
tion madeor exemption granted, or any confis- 

' cation made, or any penalty or fine imposed,- 
any forfeiture, cancellation or any other thing 
done, or any other action taken under the 
repealed enactments, and-in force immedi- 
ately before such commencement shall, so far 
as it is not inconsistent with the provistons df 
this Act, be deemed to havé been issued, made, 

' granted, done or taken under the correspond- 
ing provision of this Act; ` 
(b) any certificate of fitness or registration or 
licence or permit issued or granted under the 
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repealed enactments shall continue to’ have | 


effect after such commencement under the 
same conditions and for the same period as if 
this Act had not been passed; 

(c) any document referring to any of the 
repealed enactments or the provisions thereof, 
shall be construed as referring to this Act or to 
‘the corresponding provision of this Act; ` 

(d) the assignment of distinguishing marks by 
the registering authority and the manner.of 
display on Motor Vehicles in accordance with 
the provision of the repealed enactments shall, 
after the commencement of this Act, continue 


to remain in force until a notification under, - 


Sub-sec.(6) of Sec.41 of this Act is issued; 

(e) any scheme made under Sec.68-C of the 

Motor Vehicles Act, 1939 (4 of 1939) or under 
- the corresponding law, if any, in force in any 

State and pending immediately before the 

commencement of this Act shall be disposed of 

in accordance with the provisions of Sec.100 of 

this Act; 

(f) the permits issued under sub-sec.(1-A) of 


Sec.68-F of the Motor Véhicles Act, 1939 (4of 


1939), or under the corresponding provisions, 
ifany, in force in any State immediately before 
the commencement of this Act shall continue 
to remain in force until the approved scheme 
under Chapter VI of this Act is published. 

(3) Any penalty payable under any of the 


repealed enactments may be recovered in the . 


. Tanner provided by or under this Act, but 

without prejudice to any action already taken 
for the recovery of.such penalty under the 
repealed enactments. - 
(4) The mention of particular matters in this 
section shall not be held to prejudice or affect 
the general application of Sec.6 of the General 
Clauses Act, 1897 (10 of 1631); with regard to 
the effect of repeals.” 

The mention in sub-sec.(4) of Sec.217 of Sec.6 of 

the General Clauses Act, 1897 shall automatically 

make such claims subject to the principles that are 
gencrally recognised under the said provision. 

Sec.6 of the General Clauses Act reads as follows: 

“Effect of repeal.- When this Act or any Central 
Act or Regulation made after the commence- 
ment of this Act, repeals any enactment hith- 
erto made or hereafter to be made, then, unless 
a different intention appears, the repeal shall 
not- 
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(a) revive anything not in Force or existing at 
the time at which the repeal takes effect; or 
(b) affect the previous operation of any enact- 
ment so repealed or anything duly done or 
suffered under; or 
(c) affect any right, privilege, obligation or lia- 
bility required, accrued under any enactment 
so repealed; or 
(d) affect any penalty, forfeiture or punish- 
ment incurred in respect of any-offence com- 
mitted against any enactment so repealed; or 
(e) affect any investigation, legal proceeding 
or remedy in respect of any such right, privi- 
lege, obligation, liability, penalty, forfeiture or 
punishment as aforesaid; 
and anysuch investigation, legal proceeding or 
remedy be instituted, continued or enforced 
and any such penalty, forfeiture or punishment 
may be imposed as if the repealing Act or 
Regulation had not been passed.” 
32. A welfare or beneficial legislation, which will 
only introduce certain procedural provisions with- 
out affecting any right; privilege, obligation, or 
liability penalty forfeiture or punishmentas indi- 
cated in this provision undoubtedly will be wel- 
come as applied in a pending proceeding not 
however when. a night. Privilege, obligation or 
liability is likely to be altered. - 


. 33. For the reasons as above, weare ofthe opinion 


that the judgment ofthe learned single Judge does 
not suffer from any of the infirmities pointed out 
by the learned counsel for the appellant. We, 
however, clarify and emphasise that the rule as to 
whether a certain person is a passenger or not has 
to be carefully applied in every case. 

34. It is represented on behalf of the learned 
counsel for the appellant that a sum of Rs.32,610 


has already been deposited towards compensa- 


tion and the balance amount with interest alone 
remains to be payable to the claimants. After 
giving credit to the said sum, the claimants are 
entitled to recover the balance amount of eom- 
pensalion with interest as per the award of the 
tribunal. ' : ! 

35. In the result, the appeal is dismissed. No costs. 


B.S. ---- Appeal dismissed. 


I 


IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


. Present:- Kanakaraj, J., 


W.P.No.181.0f 1987: 9th November, 1990. 
B.P.Agraharam Co-opcrative Agricultural Bank 
v B.P.Agraharam, Erodc ...Petitioner 
VGstanpà Thevar and others .. „Respondents. 
(A) Tamil Nadu Co-operative Societies Act (LIII of 
1961), Secs.71 and 73 - Decision in proceedings 
under Sec.71 - It bars pr DEEHANES under Sec.73 by 
res judicata. 
The proceedings under Sec.71 are totally different 
from the proceedings under Sec.73 of the Act. 
Surcharge under Sec.71 arises on account of wilful 
negligence or inaction resulting in loss to the 
petitioner-bank. A proceeding under Sec.73 is 
totally different and relates to disputes touching 
theconstitution of the committee or touching the 
managementor business of the petitioner bank or 
disputes between thc members of the petitioner 
co-operative bank. Therefore, the finding of the 
Tribunal that the claim is barred by res judicata is 
. totally unsustainable. ` [Para 2] 
(B) Tamil Nadu Co-operative Societies Rules (1961), 
Rule 56 (2) Proviso - Claim under Sec, 73 of the Act 
- Filing of - Limitation for.. 
Under Proviso to Rule 56(2) of the Tamil Nadu 
Co-operative Socictics Rules, a claim under Sec.73 
should be filed within a period of three years from 
the date of commission or omission. Therefore, 
counting the period oflimitation from that date, it 
is seen that the claim under Sec.73 had been filed 
only on 13.11.1978 after a lapse of six years. Rely- 
ing on the judgment in K Bas/ut Sahib v. Chan- 
drásekaran, (1988)2 L.W. 359, it is contended that 
theSecretary and Treasurer occupied the position 
"of trustees and therefore there is no question of 
limitation for preferring the claim and that the 
period during which action had been taken under 
Sec.71 of the Act should be excluded for the pur- 
pose of calculating the period of limitation. The 
ratio of that decision cannot at all apply to the 


facts of this case. In fact, while arguing the plea of 


res judicata, the petitioner rightly contended that 
the proceedings under Sec.71 are totally different 
from the proceedings under Sec.73. Therefore, it 
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follows that the claim not having 'been filed within 
three years in accordance with Rule 56, it was 
definitely barred by limitation. [Para 4] 
Case referred to: 

K Bashu Sahib v. Chandrasekaran, (1988)2 L.W. 
359. ; 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 


High Court will be pleased to issue a writ of 


certiorari calling for the records relating to 
C.M.A.No.210 of 1983 on the file of the Special 
Tribunal for Co-operative Cases, Madras the 4th 
respondent herein, and quash the order dated 
27.3.1986, in C.M.A.No.210 of 1983 on the file of 
the 4th respondent herein. 

V.Narayanaswamy, for Petitioner. 
M.Govindarajan, Additional Government Pleader, 
for Respondents. 

The Court made the following 

ORDER:- The first respondent was treasurer in 
the petitioner-co-operative bank from the year 
1966 to 1972. One Dharmaraj was the paid-Secre- 
tary of the Co-operative Bank from 20.11.1968 to 
19.11.1969. The petitioner, Co-operative bank is a 
society registered under the Tamil Nadu Co-op- 
erative Societies Act, 1961. During an inspection 
under Sec.66 of the Act, it was noticed that there 
was a deficiency in the assets of the Bank to the 
tune of Rs.14,032.91. Surcharge proceedings were 


.initiated under Sec.71 of the Act by the third 


respondent against the legal heirs of Dharmaraj 
who had passed away on 22.11.1969 and against 
the first respondent, treasurer. By an order dated 
27.3.1975, the third respondent held that the first 
respondent as well as the heirs of the deceased 
Dharmaraj were liable.for the said amount of 
Rs.14,032.91. Two appeals were filed by the first 
respondent and the heirs of Dharmaraj before the 
Special Tribunalfor co-operative cases. Both the 
appeals were allowed. So far as the appeal of the 
first respondent is concerned, it was observed that 
the ingredients necessary for surcharging the first 


respondent were not available. There was, no 


doubt, an observation that it was open to the 
petitioner-bank to proceed against the first 
respondent under Sec.73 of the Act. Thereupon, 
the petitioner filed an arbitration claim under 
Sec.73 of the Act claiminga total sum of Rs.42,981.46 
comprising of Rs.14,032.91 being theamount said 
to have been misappropriated, interest thereon 
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amounting to Rs.28,943 and expenses. The claim 
was made against the first respondent as well as 
heirs of Dharmaraj. The first respondent and the 
heirs disputed the claim on several grounds 
including the plea of limitation. An award was 
passed in favour of the society by the second 
respondent, the.first respondent filed appeal 
C.M.A.No.210 of 1983. The tribunal by order 
dated 27.3.1986 held that the first respondent was 
not wilfully negligent that the claim was barred by 
res judicata under Sec.11, C.P.C. that the claim 
cannot be maintained under Sec.73 of the Act and 
that, in any event, the claim was barred by limita- 
tion. It is the said judgment of the fourth respon- 
dent-Tribunal that is challenged i in'this writ peti- 
tion. 

2. The first contention is that the finding of the 
Tribunal that the claim is barred by res judicata is 
totally unsustainable. I am not inclined to accept 


this argument because the proceedings under Scc.71. 


are totally different from the proceedings under 


_ Sec.73 of the Act. Surcharge under Sec.71 arises 


on account of wilful negligence or inaction result- 
ing in loss to the petitioner-bank. A proceeding 
under Sec.73 is totally different and relates to 
disputes touching the constitution of the commit- 
tec, or touching the management or business of 
the bank or disputes between the members of the 
petitioner co-operative bank. 

3. Similarly, the finding of the tribunal that the 
claim cannot be maintained under Sec.73 of the 
Act is not well founded. Sec.73 of the Act provides 


for determination of any dispute between the , 


members of the petitioner-bank. It is the conten- 
tion of the petitioner-bank that the first respon- 
dent has caused loss to the tune of Rs.14,032.91. 
The claim for Rs.14,032.91 is made on the ground 
that the Secretary and the first respondent signed 


the-cash chitta on 19.11.1969. Butit was found that > 


thé said amount had not been brought into 
account in thc Day Book. Thcrefore, there is no 
reason why such a claim should not be made as a 
dispute under Scc.73 of the Act. The Arbitrator 
can take evidence and decide the question whether 
the first respondent and the Secretary are liable 
for the said amount or not. The reasons given by 
the*tribunal that the claim is not maintainable 
because thereis no dispute touching the Commit- 


‘tce or the Management, is based on a superficial 
understanding of thc said section. The reasons 


given by the tribunal for holding that the amount, 
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if at all, can be claimed under surcharge proceed- 
ings are totally uncalled for. In this connection; 
the tribunal has not taken note of the judgment in 
the Appeal C.M.A.No.51 of 1975 wherein the 
tribunal had rendered a finding that the claim was 
not maintainable under surcharge proceedings. 

4. However, the.last point on which the tribunal 
reversed the findings of the second respondent 
seems to be well founded. The cause of action for 
the misappropriation” admittedly took ' place 
between 28.11.1968 and 22.11.1969. In fact, the] | 
cash chitta is said to have been signed on 19.11.1969. 
Under Proviso to Rule 56(2) of the Tamil Nadu 
Co-operative Societies Rules, a claim under Sec.73 
should be filed within a period of three years from 
the date of commission or omission. Therefore, 
counting the period oflimitation from that date, it 
is seen that the claim under Sec.73 had been filed 
only on 13:11.1978 after a lapse of six years. The 
argument ofthe [earned counsel for the petitioner 
on the question of limitation is that the Secretary 
and Treasurer occupied the position of trustees 
and, therefore, there is no question of limitation 
for preferring the claim. Secondly, the period during 
which action had been taken under Sec.71 of the 
Act should be excluded for the purpose of calcu- 
lating the period of limitation. In this connection, 
thelearned counsel for the petitioner relies on the 
judgment in K.Bashu Sahib v. Chandrasekaran, 
(1988) 2E. W. 359. That was a case where a suit was 
filed to set aside the sale held under the 
Co-operative Societies Act. The plaint was 
returned after nine years for want of pecuniary} . 
jurisdiction and later on represerited in the Dis- 
trict Court. It is under those circumstances that 
Sec.14 of the Limitation Act was invoked and the 
court upheld the plea that the time taken during 
the pendency of the plaint in the District Munsif 
Court cán be excluded. The ratio of that decision | 
cannotat all apply to the facts of this case because 
in that case, the suit had been filed in time before 
the Court of the District Munsif. In this case, that 
is not the position. In fact, while arguing the plea 
of res judicata, the petitioner rightly contended 
that the proceedings under Sec.71 are totally dif- 
ferent from the proceedings under Sec.73. There- 
fore, it follows that the claim not having been filed 
within three years in accordance with Rule 56, it 
was definitcly barred by limitation. The order of 


. the tribunal is, therefore, upheld only on the question 


of limitation. Consequently, the writ petition fails 


IT] 
dnd it is dismissed. There will be no order as to 
costs, 


D 


BS. Petition dismissed. 


INTHE HIGH COURT OF JUDICATURE AT’ 
MADRAS: 


Present:- Srinivas san, J. . 


12th February, 1992. 


C.R.P.No.1865 of 1983 

Deluxe Road Lines represented by its Partner, 
Keshalctend B. Shah „Petitioner 
P. K.Palani Chetty «Respondent. 


(A) Evidence Act (I of 1872), Sec.34 - Accounts 
produced - Requirements of section is satisfied. 

It is a well settled proposition ef law that mere 
production of accounts wiil not be sufficient to 
charge any person with any liability. The require- 
ments of Sec.34 of the Evidence Act will not be 
satisfied by the production of accounts simpliciter. 
[Para 9] 

(By Tamil Nadu Buildings (Lease.and Rent Con- 
trol) Act (XVIII of 1960), as amended by Act (XXII 
of 1973), Sec.10(2)(1) and Explanation - Wilful 
default - Unexplained default, if wilful - Tenant, to 
prove that default was not wilful - Landlord not 
issuingnotice as envisaged by Explanation - Default 
if can be held wilful. 

An unexplained default is undoubtedly wilful. A 
reading of the main section and Proviso makes it 
clear that it is for the tenant to prove that his 


default is not wilful. It is only the tenant who | 


‘knows the relevant facts and he should plead the 
same and prove them before the Controller in 
order to satisfy the controller that the default was 
not wilful. If the ténant is not able to satisfy the 
controller that there were circumstances which 
prevented him from carrying out his contractual 
or statutory obligation of having paid the rent, 
then the necessary consequential inference is that: 
the default is wilful. No doubt, the explanation 
introduced by the Amending Act of 1973 is to the 
effect that a default should be construed as wilful 
if the tenant fails to pay even after issue Of two 
months' notice by thé landlord claiming the rent. 
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But it is not necessary in every case that a notice 
should have been issued by the landlord to the 
tenant in order to hold that the default is wilful. 

Even in cases where there was no notice calling 
upon the tenant to pay the rent, the default could 
still be held to be wilful. [Para 12] 
(C) Tàmil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), as amendéd by Act (XXIII 
of 1973), Sec.1 0(2)(1) - Tenant committing wilful 
default in payment ofrent - Court, if has discretion to 
exempt tenant from consequence. 

There is no substance in the contention that the 
court has a discrction to exempt the tenant from 
the consequence of wilful default and refuse to 
pass an order of eviction. : [Para 22] 
Cases rcferred to: 


‘Chandi Ram Deka v. Jammi. Kanta Deka, A.LR. 


1952 Assam 92; Chandradhar Goswami v. Gauhati 
Bank Ltd., A.LR. 1967 S.C. 1058: (1967)1 Com. L.J. 
98: (1967)1 S.C.R. 898: 87 Com. Case, 108; 
V.K Abraham v. N.K Abraham, (1978)1 M.L.J. 331: 
A:L.R. 1978 Mad. 56; Zonna Sorabji and others v. 
Mirbella Hotel Company (P) Ltd., A.I.R. 1981 Bom: 
446; Vasvambal v. Chennia Gounder, 93 L.W. 578; 
eaten v. KKumaraswamy, 76 L.W. 569; 
A.M.Chakrapani Reddiar v. Issa Munirathnam Chetti, 
79 L.W. 600; S. Balachandranv. A. ChamnalalJain, 
(1980)1 M.L.J. 116; Marudachala Udayar v. Dhan- 
dapani, (1980)1 M.L.J. 169; Durgai Ammal v. 
R.T.Mani, (1989)1 L. W. 155; G.K Jose v. Ramathal, 
92 L.W. 315: T.C.A.Anandalvar v. The Second 
Judge, Court of Small Causes Madras and another, 
62 L.W. 307: (1949)1 M.L.J. 528; Ministry Premjibhi 
Vithaldas v. Ganeshbhai Keshavji, (1977)3 S.C.R. 
569; Ganpat Latha v. Shashikant Vishnu Shinde, 
(1978)2 S.C.C. 573; Ratilal Balabhai: Nazar v. 
Ramchodhbai Shankerbhai Patel, A.I.R. 1968 Guj. 
172; Arjun Khamal Mahijani v. Jamnadas C.Tuliani 
and others, (1989)4 S.C.C. 612. ` 
G.Subramaniam, Senior Counsel, for Himmatmal 
Mardia, for Petitioner. 
S.K.L.Ratan for Raju K.Lukose 
R.Balasubramaniam, for Respondent. 
The Court made the following 
ORDER: Thisrevision petition is at ‘the instance 


~and 


‘of the tenant against whom an order of evi€tion 
by the Appellate Authority on the 


ground of wilful default in payment of rent. ' 

2. There is no dispute that the petitioner is bound 
to pay a rent of Rs.1,225: per mensem as tenant in 
M 
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the petition for eviction alleging that the peti- 
tioner had committed wilful default in payment of 
rent for four months from August, 1981 to 
November, 1981. The petition was presented on 
18th January, 1982. The’ petitioner contested the 
same stating that he was paying rent regularly and 
there was no wilful default on his part. With regard 
to the period in question, he stated that he paid the 
rent for August, 1981 on 19.9.1981 to the respon- 
dent's son, who retürned it on 26.2.1981 directing 
the petitioner to pay it to the respondent himself. 
On 3.10.1991, the petitioner paid the rent for 
August and September, 1981.to the respondent, 
who promised to send the reccipt therefor later, 


but did not send the receipt. Again the petitioner - 


paid the rent for the month of October on 14.12.1981 
and for the month of November, 1981 on 17.12.1981 
to the respondents son. The- amounts were 


returned on 12.12.1981 by the respondent's son . 


witha direction to pay it to the respondent in lump 
sum for the months of October, November and 
Decembcr, 1981 and January, 1982. The peti- 
tioner ‘was shocked to receive a notice in the 
petition for eviction, and on the first hearing date 
viz., 5.2.1982 he offered to pay the arrears of 
Rs.4,900 and there was, nobody on behalf of the 
respondent to receive the same in court.. The 
tender was noted by the court on the docket and 
the matter was postponed to another date. The 
petitioner sent the rental arrears by a demand 
draft.through registered post on 12.2.1982 along 
with a covering letter. 

3. The Rent Controller held that the petitioner 
was not guilty of wilful default and dismissed the 
petition for eviction. On appeal, the Appellate 
Authority by his order dated 25.1.1983 reversed 


the conclusion of the Rent Controller and held . 


that the-petitioner was guilty of wilful default 

Consequently, he ordered eviction. 

4. The petitioner filed this revision petition which 
was posicd for hearing on 24.11.1986. On that 
date, nobody appeared for the petitioner and this 
court dismissed the petition. The matter was taken 
to the Supreme Court by the petitioner by obtain- 


ing special Icave. The Supreme Court passed an | 
order imposing a condition. that the petitioner ` 
should paya sum of Rs.1,000 by way of costs to the ' 


respondent within a week from 18.12.1986 for 


restoration of thc revision petition in order to be. 


heard on merits. Accordingly, the petitioner paid 
: 2 N : i \ 
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the costs and the Supreme Court remanded-the : 


matter directing this court to restore this revision 
petition to file and dispose of the same on merits. 
5. Learned counsel for the petitioner contends 
that wilful default is a mixed question of law and 
fact end on the facts and circumstances of this 
case, the Appellate Authority is in error in holding 
that the petitioner is guilty of wilful default. Learned 
counsel refers to the following circumstances: There 
was a tender of the entire arrears of rent on 5.3.1982, 
the first date on which the petition for eviction was 
posted before court. As there was none to accept 


.the amount on behalf of the respondent, it was 


sent on 12.2.1982 by demand draft. That will show 
that the petitioner was quite conscious of his 


duties and obligations and if there was any delib- 


erate intention on his part to avoid payment of 
rent, he would not havetendered the moneyon the 


.dateof first hearing. Secondly, itis submitted, that 


for about'12 years prior to the period in question, 
the petitioner had been paying rent very regularly 
without any default. The condut of the petitioner 
during the prior period and immediately after the 
filing of the petition for eviction will prove that 
any default on his part is not wilful. Thirdly it is 
argued that thcrewas no demand on the part of the 


respondent before filing the petition for eviction. - 
In order to prove before the court that a default is 


a wilful default, the landlord should have made a 
demand for payment of rent and only if the rent is 
not paid even aftersuch demand, can be construed 
to be wilful. Fourthly it is urged that there was no 
refusalon the part ofthe petitioner to paythe rent 
at any time. The fifth contention is that the peti- 
tioner is carrying on business in the premises ir 
question for quite a long time and it is the discre- 
tion of the court to grant an order of eviction or 
not and in the present case, the discretion should 
be exercised only in favour of the petitioner. It is 
also submitied.that the Rent Controller should 


' grant time to.the tenant to pay rent and only if 


there is failure to pay thereafter, an order for 
eviction should be made.. 


6. Per contra, learned counsel for the respondent = 


contends that the petitioner was never regular in 
payment of rent and he had always been irregular. 
It is submitted that the respondent as P.W.1 has 
given evidence that the petitioner used to pay rent 


always after delay and the said statement has not. 


been ‘challenged in cross-examination. It is also 


` pointed out that even according to the versions 


z 
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put forward by the petitioner and the documents 
filed by him in support of his case, it is clear that 
the petitioner had not been regular in payment of 
rent. It is next argued that the books of accounts 
produced by the petitioner are fabricated and no 
reliance can be placed thereon. It is pointed out 
that very strangely the day book is said to have 
been maintained for the period from 1.9.1981 to 
26.10.1981 and it is crystal clear that the said book 
has been prepared only for the purpose of this case 
to cover the period in question. It isalso submitted 
that the alleged payments claimed by the peti- 


tioner have not been proved by examining the | 


person who is said to have paid actually to the 
respondent’s sonand later to the respondent. The 
non- -production of the ledger to corroborate the 
entries in the day books is a clinching circum- 
stance which goes against the petitioner. It is 
argued that the petitioner had not availed himself, 
of the procedure prescribed in the Act for pay- 
ment of rent in the event of the landlord refusing 


to accept the rent when tendered. It is pointed out. 


that the only person who is examined by the peti- 
tioner is the manager of the firm and he is not 
competent to give evidence on the relevant facts. 
It is, therefore, contended that the petitioner not 
havingcomplied with the mandatory provisions of 
the Act is not entitled to claim any privilege and 
argued that the court should exercise its discretion 
in his favour. It is also pointed out that there is no 
discretion left with the court and if wilful default 
is found, the only order that could follow is one of 
the eviction and the court cannot save the peti- 
tioner from the consequences of such wilful 
default. 

7. Both sides have referred to certain authorities 
insupportoftheir respective propositions. Before 
. taking up theauthorities cited, itis necessary toset 


out the following circumstances which are relied . 


on by the Appellate Authority to hold that the 
petitioner is guilty in payment of rent tor the 
period August, 1981 to November, 1981. 
“(a) Ex.P-4, the receipt book produced by the 
respondent proves that the rent was being paid 
always to the respondent and he was issuing 


receipts. The case of the petitioner that he . 


` used, to pay rent to the respondent’s son is 
disproved by Ex.P-4. 


(b) The case of the petitioner that he had beh . 


paying rent regularly on the last day of the 
month or the first day of the next month, is not 
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proved. The very averment that he had paid the 
rent for August, 1981 on 19.9.1981 to: the 
respondent's son itself disproves his case. Even 
according to the petitioner, the rent paid on 
19.9.1981 to therespondent's son was returned 
on 26.9.1981 in order to be paid to the respon- 
dent. But, he did not pay it to the respondent 
immediately. Accordingto him, he paid it only 
025.10.1981alongwith the rent for September 
1981. There is no explanation as to why it was 
not paid to the respondent soon after it was 
returned by the respondent’s son. On the other 
hand, the case of the respondent is that no rent 
was paid for August and September, 1981. 
Similarly, the rent for October, 1981 is sad to 
have been paid only on 14.12.1981 and the rent 
for November is said to have been. paid on 
17.12.1981. That also disproves the case of the 
petitioner that he was paying the rent on the 
first day of next succeeding month. 

(c) It is not in dispute that the respondent has 


-been issuing receipts whenever rent is paid. 


But, according to the petitioner, the respon- 
dent would not issue receipts immediately and 


“he would send them on a later date. That does 


not appear to be correct. On the other hand, 
the case of the respondent is that he used to 
prepare the receipts and keep them ready on 
the first of every succeeding month and as and 


. wentherentis paid, he used to issue the receipt 


immediately. That version is substantiated by 
the fact that rent receipts bearing No.19and 20 
in Ex.P-4 are kept ready and the respondent 
has also signed the same. They bear the dates 
1.9.1981 and 1.10.1981 respectively. They were 
intended to be used as soon as payments were 
made. As the petitioner has not paid the amount 
according to the respondent, the receipts con- 


- tinued to be in Ex.P-4 without being detached, 


(d) While according to R.W.1; the respon-- 
dent’s only witness, the rent was actually paid 
by Ganesan, the cashier of the firm to the 
respondent’s son, the said Ganesan was not 
examined. R. W.1.is not in a position to say 


- whether Ganesan paid the rent to the respon- 


dent or his son. Therefore, the alleged ay- 
ment for August and September, 1981 has not 
been proved at all. In the notice issued by the 
petitioner, marked as Ex.P-1 there is no refer- 
ence to the payment through Ganesan. It merely | 
states that the rent had been paid. ` 
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(e) If. the respondent had assured the peti- 
tioner that he would send the receipts for the 
payment for Augustand September, 1981, the 
petitioner would have demanded a receipt after 

" waiting for some time. He never did so. Even 
after the filing of the petition, the petitioner 
has issued Ex. P4 in which he made an offer to 

` pay the rent for August and September, 1981 

i alleging that it was a second payment. If really 

: the rent for the two months had been paid, the 
petitioner would never have offered to pay the - 
same once again. The Manager of the peti- 
tioner firm examined as R.W.1 has not been 
able to produce any record to show that his 

' principals or employers permitted him to make 
a second payment for August and September, 
1981. i 
(£) There is no explanation. for not paying the 
rent for October, 1981 in November, 1981. 

Even according to the pétitioner that was paid 
only on 14.12.1981 to the respondent’s son and 
within a few days thereafter, the rent for 
November, 1981 was also paid-to the respon- 
dent’s son. Both are supposed to have been 
returned on 19.12.1981 by the respondent’s 
son. The version is wholly unbelievable as it 
appears to be a cock and buli story. 

` (g) The petitioner claims: to have sent the rent 
by money order and the evidence that the 

` money orders had been returned on refusal. 
But, no refused money order has been pro- 
duced before court. There is absolutely no 
scrap of paper to prove.that the petitioner sent 
rent by money order. 
(h) The petitioner did notadmittedly call upon 
the respondent to name the bank in which the 
rent could be deposited. The petitioner never 
adopted the procedure prescribed in the Act 
therefor. 

. (i) There is no statement either in the notice 

_ Ex P-10r in the counter filed in the eviction 

petition that the petitioner was sending rent by 
money order which was refused by the a ce 
dent. 
(j) The evidence of the petitioner’s only wit- 


ness R.W.1 runs counter to the Statements. . 


ntained in Ex.P-1 notice and the counter 
statement filed in the eviction petition. 

(k) The books of accounts produced by the 
petitioner are not reliable. The ledgers corre- 
sponding to the Day Book have not been filed 
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in court.” 
8. lagree with the reasons given by the Appellate 
"Authority. Learned counsel for the petitioner places 


considerable reliance on thé account books pro-. 


duced by the petitioners and submits that they 
prove beyond doubt the payments made by him 
and-the return thereof by the respondent’s son. I 
am unable to accept the contention. As rightly 
pointed out by learned counsel for the respon- 
dent, the first Day Book is for the period from 
1.9.1981 to 26.10.1981. It is really strange that 
thereisa Day Book forsuchashort period. Itis not 


asif the prior Day Book upto 31.8.1981 got com- 


pleted and 2 new Day Book had to be opened for , 


the period from 1.9.1981. There. is no reference 
whatever in the Day Book to any period Day Book. 
Ifitis a continuing one for theyear in question, the 
prior Day Book would have’been referred and the 
relevant page number would have been noted. 
There is no such entry. Ex.P-2 is-an entry at page 


44. It is dated 19.9.1981.. It reads that'a sum of . 


Rs.1,225 was paid towards rent'to B godown for 
the month of August, 1981. Thereis no mentionas 
to how it was paid and through whom it was paid. 
At page 57 relating to the date 26.9.1981, reverse 
entry is found. It reads that the amount has been 
received from the party viz., M/s.Palani Chettiar 
and Company. Here again it is not clear as to how 
it was returned. An entry is found at page 73and it 
is marked as Ex.P-10. It reads, 


“Mr.Palani Chettiar A/c- Amount returned to 


_ above Vide C.N.No.3476/26.9. 1981 D. N. No.- - 
5176/1225.00". 

It is stated that the said amount was paid to the 

respondent by way of rent for August 1981. 


According to the petitioner, the rent for August 


and September 1981 was paid together to’ the 


respondent on 5.10.1981. But, theré are two dif- ' 


ferent entries on thesame date. One ofthe entries 
has been referred tó above. The other entry is at 
page 75 which is marked as Ex.P-8. It is written 
that an amount of Rs.1,225 was paid towards ‘B’ 
godown rent. The book is written only” upto 
26.10.1981 upto page 126. The book contains totally 
470 pages 344 pages are not written up and they 
are blank. There’ is no explanation for having a 
Day Book of this kind. The other Day Book which 
is produced by the petitioner contains entries 
marked as Exs.P-14, P-15 and P-30 at pages 119, 
126 and 130 respectively. In this book the entry 
reads asifthe amount is paid towards rentaccount 
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for the petition premises. There is nothing in the 


entry'to show as to whom the amount was paid. 
Similarly, the entry at page 126 does not disclose 
as towhom theamount was paid and as to how that 
was paid. The reverse entry is found at page 130as 
ifthe entire amount of Rs.2,450 was returned. The 


court below is justified in rejecting t the account , 


‘books. 
9. Significantly, the person siio wrote ihe 
accounts has not been examined. The person who 
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Court held that in order that a document could be 
relied upon as a book of accounts, it must have the 
characteristic of being fool-proof, and the ledger 
by itself could not.be a book of account of the 
character contemplated by Sec.34 of the Evidence 
Act. The learned J udge held that the correspond- 
ing journal or Rojmal or day-book should be 


. produced in order to place reliance on the ledger. - 


is said to have made the payments mentioned in . 


the accounts has not been examined. It is only the 
Manager, who had no thing to do with either the 
- payment or the writing of the accounts, who has 
been examined. There i is no explanation for not 
examining the others. It is a well settled proposi- 
tion of law that mere production of accounts will 
not be sufficient to charge any person with any, 
liability. The requirements of Sec.34 of the Evi- 
dence Act will not be satisfied by the production of 


accounts simpliciter. In Chandi Ram Deka v. Jamini - 


Kanta Deka, A.I.R. 1952 Assam 92, it has been held 
that where the books produced are merely the 
ledger not supported by any bookor containing no 
entries of transactions as they took place, the 
books do not fulfil the requirements. -of Sec.34 of 
the Evidence Act. In Chandradhar Goswami and 
others.v. Gauhati Bank Lid., A.I.R. 1967 S.C. 1058: 

(1967) Com.L.J. 98: (1967)1 S.C.R. 898: 87. 


Com.Case 108, it is held that no person:can be - 


charged with liability merely on the basis ofentries 
in books of account, even, where such books of 
account are kept in the regular course of business 
and there has to be further evidence to. prove 
payment ‘of the money which may appear in the 
books, of account in order that a person may be 
charged with liability thereunder, except where 
the person to be charged accepts the correctness 
of the books of account and does not challenge 
them. In V.K Abraham v. N.K.Abraham, (1978)1 
~ M.LJ. 331: A.LR. 1978 Mad. 56, A Division Bench 
of this gourt has, after referring to all the authori- 
ties on the subject, held that the accounts books by 
themselves are not sufficient to charge any person 


with liability and the party has to show by some * 


independent evidence that the entries in his books 
represented real and honest transactions and that 
the moneys paid or the transactions took place, in 
accordance with those entries. In Zonna Sorabji 


and others v. Mirbella Hotel Company (P.) Ltd. and. - 


others, A.I.R. 1981 Bom. 446, the Bombay High 


10. I have already referred to the suspicious circum- ° 
stances attending to the preparation of the day- ' 
books produced by the petitioner. The non-pro- 
duction of the ledger, the non-examination of the 
person who wrote the accounts and the non- 
exàmination of the person who is said to have 
made the payment taken alongwith thesuspicious 
circumstances are sufficient to hold that no reli- 
ance can be placed on the books of accounts 


produced by the petitioner. The Appellate 


Authority is, thérefore, justified in rejecting the - 
same. Thé Appellate Authority has also pointed 
out that the relevant vouchers said to be existing 
have not been produced. 

11. There is absolutely no doubt whatever in this 
case that the petitioner is guilty of default in 
payment. of rent for the period from August, 1981 
to November, 1981 as alleged in the petition for 
eviction. His case of payment of rent for August, 
1981 and September, 1981 has not been proved. 
His case of payment to the respondent’s son of the: 


“rent for October and.November, 1981 and the 


return thereof by the latter is also not proved. The 
only question that remains to be considered is ` 
whether the default is wilful default or not. 

12. The explanation put forward by the petitioner 
for nón-payment of rent for October and Novem- 
ber, 1981 has been found to be false. The plea of 


„payment for August and September, 1981 is also 


found to be false. Hence, there is no explanation 
on whatever for the non-payment of rent for the 
said period of four months. An unexplained 
defaultis undoubtedly wilful. Itis for the tenant to 
plead and prove the circumstances under which he 
failed to pay the rent required by the statute. The 
obligation to pay rent is-not merely contractual 
butalso statutory. Sec.10(2)(1) ofthe Tamil Nadu 
Buildings (Lease and Rent Control) Act (herein- 
after referred to as the Act) reads that if the 
controller after giving the tenant a reasonable 
opportunity of showing case against the applica- 
tion for eviction, is satisfied that the tenant has not 


. paid or tendered the rent due by him in respect of 
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the building, within fifteen days after the expiry of 
thetime fixed in the agreement oftenancy with his 
landlord or in the absence of any such agreement, 
by the last day of the month next following that for 
which is the rent payable, he shall issue a direction 
evicting the tenant. The proviso to the section 
reads that if the Controller is satisfied that the 
tenant’s defauit was not wilful, he may give the 
tenant a reasonable time, not exceeding fifteen 
days, to pay or tender the rent due by him. A 
reading of the main section and proviso makes it 
clear that it is for the tenant to. prove that his 
default is not wilful. It is only the tenant who 
knows the relevant facts and he should plead the 
same and prove them before the Controller in 
order to satisfy the Controllerthat the default was 
not wilful. If the tenant is not able to satisfy the 
Controller that there were circumstances which 
prevented him from carrying out his contractual 
or statutory obligation of having paid the rent, 


then necessary consequential inference is that the: 


default is wilful. No doubt, the explanation intro- 
duced by the Amending Act of 1973 is to the effect 
that'a default should be construed as wilful if the 
tenant fails to pay even after issue of two months 
notice by the landlord claiming the rent. But it is 
not necessary in every case that a notice should 
have been issued by the landlord to the tenant in 
order to hold that the default is wilful. Even in 
cases where there was no notice calling upon the 
tenant to pay the rent, the default could still be 


held to be wilful. Vasvambal v. Chennia Gounder,’ 


93 L.W. 578. 
13. In K Ramachandran v. K.Kumaraswamy, 76 


L.W. 569, Anantanarayanan, J., held that if the - 


explanation given by the tenant for non-paymen: 


of rent is false, it is a circumstance which could be | 


considered along with others in arriving at the 
conclusion that the default was wilful. The learned 
Judge observed that after all wilful default or 
intentional default is a default accompanied by a 
particular state of mind, which cannot be directly 
proved, but has to be inferred from the entire 
complex of circumstances. 

* 14. In A.M.Chakrapani Reddiar v. Issa Millia: 
thnagn Chetti, 79 L.W. 600, it has been held by this 


Court that a default for even one month could be T 


held to be wilful default: 
15. In S.Balachandran,v..A.Chamnalal Tih (1980)1 
M.L.J. 116, Ratnam, J., held that there could be rio 


automatic adjustment of advance paid by the , 
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tenant as against unpaid rent and even if some 
amount remained with the landlord, the default in 
payment of rent could be wilful default. The learned 
Judge observed: 
“There is no explanation whatever for the non- 
paymentof the rents by him for nearlya period 
of five months. In the circumstances, the 
default in the payment of rents is clearly 
wilful.” 
16. In Marudachala Udayar v. Dhandapani, (1980)1 
M.L.J. 169, it was held that the court could not 
ignore the implications of Sec.8 of the Act and 
assess the controversy without reference to such 
implications. It was pointed out that where the 
tenant had notavailed of the provisions of Sec.8of 
the Act it would be a relevant circumstances to be 
taken into account for deciding the question of 
wilful default. . 
17: Learned counsel for the petitioner places reli- 
ance on the following observations of a Division 
Bench of this Court in Durgai.Ammal v. R. T. Mani, 
(1989)1 L.W. 155: 
“It is then argued that even at the agreed rate 
of Rs.16 per month, not only the respondent 
has not sent the rent to the petitioner but also 
has not deposited it as she is enabled under 
Sec.9 and therefore she must be deemed to 
. have committed wilful default in payment of 
rent. In support of this plea reliance is placed 
on the decision in G.K Jose v. Ramathal, 92 
L.W. 315. In that case the rent sent by the 
tenant was refused'by the landlord but never- 
theless it was found by Ramanujam, J.,thatthe 


tenant committed wilful default for the reason , 


thaishe has not deposited the arréars of rent in 
a bank or before the Rent Controller, and 
therefore the default should be taken as wilful. 
On tlie basisofthis judgmenti itis argued i in this 
case that when there is a bona fide doubt or 
dispute as to the person who is entitled to 
receive the rent the tenant has the right to 


deposit the rent before the Rent Controller 
but she did not do so and hence it follows that: 


she committed wilful default. But with great 


‘respect weare unable toa greewith thelearned - 


Judge. Sec.8 provides that in case the landlord 
refuses to receive rent tendered by the tenant 
the tenant can call upon the landlord to name 
a bank where she can deposit it an did he fails 
to do so the tenant can send it by money order 
and if even that money order is not received, 


` 
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` the tenant can deposit the rent before the Rent 
Controller. But it is nowhere stated that if the 
tenant does not do so it will amount to wilful 
_ default. When a landlord refuses to receive the 
rent sent by the tenant it is his fault. He cannot 
subsequently say that the tenant has not exer- 
cised his right given under Sec.8 and, thefe- 
fore, he must be taken to have committed 


wilful default. ‘Similarly, if the tenant has not - 


deposited the rent before the Rent Controller 
in case of bona fide doubt as to the person who 
is entitled to receive the rent and the person 
concerned does not help to remove the doubt 
of the tenant, the tenant cannot be said to have 
committed wilful default in payment of rent.” 

. 18. In the case before the Division Bench, there 
was a refusal to accept the rent on the part of the 
landlord. In the present case, the alleged payment 
or tender has not been proved at all. This is not a 
case of refusal on the part of the landlord to accept 
the rent. Hence, the observations made by thé 
Division Bench could have no bearing on thé 
present case. 

19. At any rate, it is necessary to point out that an 
earlier ruling of a Division Bench of this Court has 
not been taken note by the Bench in Durgai Ammal 
v. R.T.Mani, (1989)1 L.W. 155. That is a judgment 
in T.C.A.Anandalvar v. The Second Judge Court of 
Small Causes Madras, 62 L.W. 307: (1949)1 M.L.J. 


‘528. The Division Bench comprising of Rajaman- , 


nar, C.J., and Raghaya Rao, J., held that merely. 


because the rent -due for one month has been, 
improperly refused by the landlord when ten-: 


dered, the rent for succeeding months is neither 
due nor payable. The Division Bench held that 
underSec.7(2) of Madras Act of 1946 correspond- 
ing to Sec. 10(2) of the present Act a duty was cast 
on the tenant to make a payment or tender every 
month, if he desired to take advantage of the 
provisions of the Act. It is not necessary for me in 


. the present case to elaborate further on that sub-. 


ject. On the facts of this case, therecan be no doubt 
whatever that the petitioner has Somme wilful 
default in payment of rent. 

20. In Ministry Premjibhi Vithaldas v. Ganeshbhai 
Keshavji, (1977)3 S.C.R. 569, the Apex Court held 
that the statutory protection given by the Bombay 
Rents, Hotel and Lodging House Rates:Control 
Act, 1947, to a tenant was available only on the 
terms on'which it was permissible under the Act. 

It was observed that to prove readiness and 
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willingness of thetenant to pay therent, he should 
have complied with the provisions of the Act and 
that the Act did not cover the caseofa persón who 
was unable.to pay owing to want of means, but was 
otherwise ready and willing. The relevant passage 
in the judgment reads thus: 
“The readiness and the willingness of the ten- 
ant to pay could be found only if he had com- 
plied with the provisions of the Act. The Act 
` does not cover the case of a person who is 
unable to páy owing to want of mean$ but is 
otherwise ready and willing. Such a case is no 
doubt a hard one. But, unfortunately, it does 
not enable courts to make a special law for 
such hard cases which fall outside the vana 
protection." 
21. In Ganpat Latha v. Shashikant Vishnu Shinde, 
(1978)2S.C.C. 573, under the same Bombay Actit 
was held that once it is found that the cohditions 


‘prescribed by the Act are not fulfiled, thé protec- 


tion given by the Act will not be available to the 
tenant and the Court has no discretion whatever 
to be exercised in favour of the tenants. The rele- 
vant passage in the judgment i is very instructive. It 


reads thus: 


. “Itisclear to us that the Act interferes with the 
landlord’s right to property and, freedom of 
contract only for the limited purpose of pro- 
tecting teriants from misuse of the landlord 
power to evict them, in these days of scarcity of 
accommodation, by asserting his superior rights 
in property on trying to exploit his position by 
extracting too high rents from helpless ten- 
ants. The object was not to deprive the land- 
lord altogether of his rights i in property which 
have also to be respected. Another object was 
to make possible eviction of tenants who fail to 
carry out their obligation to pay rent to the 
landlord despite opportunities.given by law in 

' that behalf. Thus Sec.12(3)(a) Of the Act makes 
itobligatory for the court to pass a decree when 
its conditions are satisfied as was pointed out 

~ byone of us (Bhagawati, J. )in Ratilal Balabhai 
Nazar v. Ramchodhbai Shankerbhai Patel, AT.R. 
1968 Guj. 172. If there is statutory default or 
neglect on the part of the tenant, whatever may 
beits cause, the landlord igi rightunder 
Sec.12(3)(a) to get a decree for/eviction. But 

,where the conditions of Sec.12(3)(a) are not 
satisfied, there is a further opportunity given 
to the tenant to protect himself against 
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eviction. He can comply wit the conditions set 
_ out in Sec.12(3)(b) and default the landlord’s 
claim for eviction. If, however, he does not 
fulfil- those conditions, he ‘cannot claim the 
protection of Sec.12(3)(b) and in that event, 
there being no other protection available to 
him, a decree for eviction would have to go 


against him. It is difficult to see how by any. 


judicial valour discretion exercisable in favour 
of the tenant can be found in Sec.12(3)(b) even 
where the conditions laid down by it are satis- 
fied to be strictly confined within the limits 
preseribed for their operation. We think that 
Chagla; C.J., was doing nothing less than legis- 
lating in Kalidas Bhavan case (supra) 60 Bom. 
L.R. 1359, in converting the provisions of 
Sec.12(3)(b) into a sort of discretionary juris- 
diction of the court to relieve tenants from 
hardship. The decisions of this Court referred 
to above, in any case, make the position quite 
clear. Sec.12(3)(b) does not create any discre- 
tionary jurisdiction in the court. It provides 
protection to the tenant on certain conditions 
and these conditions have to be strictly 
observed by the tenant who seeks the benefit of 
the section. If the statutory provisions do not 
go far enough to relieve the hardship of the 
tenant the remedy lies with the legislature. It is 
not in the hands of courts.” 
The same view was reiterated in Arjun Khamal 
Mahijani v. Jamnadas C. Tuliani, (1939)4 S.C.C. 
612. 
22. Thus, there is no substance in the contention of 
learned counself for the respondent that the court 
has a discretion to exempt the tenant from the 
consequence of wilful default and refuse to pass an 
order of eviction. Learned counsel places reliance 
on the judgment of the.Supreme Court in 
S.Sundaram Pillai, etc., v. V.R.Pattabiraman, and 
contends that a default in order to be wilful, must 
'be intentional, deliberate, calculated and con- 
scious with full knowledge of legal consequences 
flowing therefrom. He refers to the following passage 
in judgments: 
a Thus, a consensus of the meaning of the words 
“wilful default appears to indicate that default 
inorder tobe wilful must beinteniional, delib- 
erate, calculated and conscious, with full knowl- 
edge of legal consequence flowing therefrom. 
Taking for instance a case where a tenant 
commits default after dealt despite oral 
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demands or reminders and fails to pay the rent 
- without any just or lawful cause, it cannot be . 
said that he is not guilty of wilful default 
‘because such a course of conduct manifestly 
amounts to wilful default as contemplated by 
the Act or by other Acts referred to above.” 
23. The Supreme Court has only given an example. 
Itis not exhaustive. Each case has to be considered 
on the facts thereof and the question whether 
there is wilful default or not must be decided only 
on the faci of the case. It cannot be decided on the 
basis of any axiomatic propositions of law. In the 
present case, it is found that there is absolutely no 
explanation for non-payment of rent during the 
relevant period on the other hand, the petitioner 
has come forward with false explanations. The 
petitioner has gone to the extent of preparing 
books of accounts for the sole purpose of the case, 
for limited periods. That is enough to hold that the 
petitioner does not deserve any indulgence. Even 
if the court has gota discretion in the matter, lam 
of the view that there is no discretion left with the 
court once it is found that the tenant he guilty of 
wilful default. 
24. In the result, the civil revision petition failsand 
it is dismissed with costs. Counsel’s fee Rs.1,000. 


BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Pzesent:- Janarthanam, J. 


C.R.P.No.431 of 1991 2Ist February, 1991. 


V.Gantbimathi ...Petitioner 
v. ; 

The Commissioner, Pudukottai Municipality, 
Pudukottai Respondent. 


Civil Procedure Code (V of 1908), Sec.115 - 
Revisional jurisdiction of High Court under - When 
can be invoked - ‘Case decided’ - What is.. 

Under the amended provisions of Sec.115 of the 
Code of Civil Procedure, revisional jurisdiction 
can be invoked, only-if the order under revision 
amounts to a ‘Case decided’. The clauses (a) to (d) 
of the said section set out the.circumstances in 
which the jurisdiction is to be exercised. The two 
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parts of the sectión'are not only separate’ and 
distinct but have entirely different ambit and role. 


The first part prescribes the basic conditions for ; 


invoking the revisional jurisdiction while the sec- 
ond part enumerates the circumstances in which 
the jurisdiction may be exercised. Although for 
invoking the revisional jurisdiction thé condition 
prescribed in the first part of the section would 
suffice, yet for exercising the jurisdiction, in addi- 
tion to thesatisfaction of the condition laid in first 
part, the attraction of any One or morc of clauses 
(a) to (d) is also required. The, term ‘case decided’ 
is not confined to the decision of the case as a 
whole but would also include part ofa case which 
decides a substantial question in' controversy 
between the-partics. The touchstone, therefore, 
would be to find out if the order under revision has 
determined some right or claim between the par- 
ties which is legally enforceable. If it has, it would 
be a case decided and jurisdiction under Sec.115, 
C.P.C., may be invoked and not otherwise. 

: [Paras 3 and 4] 
Petition under Sec. 115 of Act V of 1908 praying 
the High-Court to revise the Order of the Court of 
the District Munsif, Pudukottai, dated 7.2.1991 
and passed in LA.No.121 of 1991 in O.S.No.421 of 
1990. 
A.R.L.Sundaresan, for Petitioner. 
The Court made the following 


ORDER:- Pudukottai Municipality owns a farm >, 
growing grass going by the name 'Maruppini Pul ~ 


Pannai'. The right to-cut and remove the grass 
~ fromthesaid farm for the period between 1.4.1990 
and 31.3.1991 had been auctioned, on 22.2.1990. 
The maximum bid in the auction was Rs.4,23,010. 
One Ganthimathi submitted a letter to thc 
Municipal Council offering Rs.4,33,035 for the 
licence to be granted in her favour to cut and 
remove the grass during the said period: As a 
consequence, the auction in favour of the highest 
bidder was not at all confirmed. Pending consid- 
eration of the offer of the said Ganthimathi, the 
Municipality, on appraisal of the relevant provi- 
sions, decided to reauction. Aggriéved. by such 
decision, the said Ganthimathi, as plaintiff, filed 
O.S.No.421 of 1990 on the ‘file of the’ District 
Munsif's Court, Pudukottai against thc Commis- 
sioner, Pudukottai Municipality as defendant on 
4.4.1990 seeking the relief of declafation of her 
right to cut and remove the grass from the farm 
during the period from 1. a 1990 to 31.3.1991 and 
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for permanent injunction restraining the défen- 


dant and. his men from re-auctioning the said 


right. Shc also filed |-A.No.128 of 1991 on 18.1.1991 
' praying for the relicf of interim: injunction 
. restraining the defendant and its men from inter- 


fering with’ her peaceful possession and enjoy- . 
ment of the suit property namely, grass farm. | 
2. Learned District Munsif posted the said L.A..to 
23.1.1991 for filing counter, on which date; counter 
had been fi led and it was posted, for enquiry, to 
24.1.1991, on which-date, it was adjourned to 
28.1.1991 besides making an order of interim 
injunction till then. On 28.1.1991, learned District 
Munsif was on casual leave and consequently, it 
was adjourned to 31.1.1991, on which date, both 
sides were not ready and conscquently, it was 
further adjourned to 7.2.1991, of course, after 
extending the interim injunction till then. On 
7.2:1991, learned District Munsif addresscd a let- . 
ter to the District Judge for the transfer of the case 


to the file ofsome other court for certain obvious 


personal embarrassment, adjourning the case to 
27.2.1991 awaiting necessary orders.-In so doing, 
no order was passed extending interim injunction. 
Therefore, the plaintiff has come forward with the 
present action, as an aggrieved person, under , 
Scc.115, C.P.C., as no order was passed extending 
the interim injunction. 

3. Under the amended provisions ofSec.115 of the 
Code of Civil Procedure, revisional jurisdiction 
can be invoked, only if the-order‘ under revision 
amounts to a ‘case decided’. Thè clauses (a) to (d) 
of the said section set out the circumstances in 
which thc jurisdiction is to be exercised. The two 
parts of the section are not only separate and 
distinct but have entirely different ambit and role. 
The first part prescribes thé'basic conditions for 
invoking the revisional jurisdiction while the sec- 
ond part cnumerates the circumstances in which 


ithe jurisdiction may be exercised. Although for 


invoking the revisional jurisdiction the condition 
prescribed in the first.part of the section would 
suffice, yct for exercising the jurisdiction, in addi- 
tion to thesatisfaction of thecondition laid in first 
part, the attraction of any one or more of clauses 
(a) to (d) is also required. e 

4. The term ‘case decided’ is not confined to the 
decision of the case as a whole, but would also 
include part ofa case, which decides a substantial 
question in controversy between the parties. The 
touchstonc, therefore, would be to find out if the 
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order under revision has determined some right or 
claim between the partics, which is legally 
enforceable. If it has, it would be ‘a case decided’ 
and jurisdiction under Sec.115, C.P.C., may be 
invoked and not otherwise. 

5. In the case on hand, it cannot be stated that any 
part of the controversy between the partics had 
been decided by not extending the order of interim 
injunction earlier granted and in this view of the 
matter, it goes without saying that the revision 
filed as such is rather incompetent and Geserves 
outright dismissal even at the admission stage. 
6. 1 am rather pained to state that the revision 
petition knocked at the door of the court with all 
sorts of trickery device with dirty hands. A cursory 


, glance or perusal of the plaint would reveal that 


s 


B.S. 
2 


the right to cut and remove the grass in the farm 
has notbeen conferred in her favour by issuance of 
any order from the Municipality. However, there 
is no specific allegation that she entered into 
possession of the said farm pursuant to any order 


granted by the Municipality in her favour. The. 
' relief that had been prayed for in the suit would 


also indicate the declaratory relief of recognition 
of her right to cut and remove the grass irom the 
said farm for the period between 1.4.1990 and 
31.3.1991 and consequential relief of permanent 
injunction for restraining the defendant and his 
men from reauctioning the said right. Curiously 
enough, she would incorparate averments in the 
affidavit filed in support of the I.A., as i? she had 
been inducted into possession of the farm and 
prayed for the interim relief of injunction 
restraining the defendant and his men from inter- 
fering with her peaceful possession and enjoy- 
ment, which is notat all the relief prayed for in the 
suit, leave alone the other lacuna of seeking the 
said relief as a separate one by paying necessary 
court fee. However, I may nasten to add that the 
trial court should not at alf get influenced by any of 
the observations made by me in this order. 

7.Fortheabovereasons, the civil revision petition 
is dismissed even at the admission stage. . 

Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS: 


Present:- Venini and Kanakaraj, JJ. 


A.A.O.No.31 of 1986 ~ 21st August, 1990. 
R.Dhanaraj and another ...Appellants 
v. > 
Rubia and others ... Respondents." 


Motor Vehicles Act (IVof 1939), Secs.3(1) and 110-, : 
A - Motor accident - Driver of tourist vehicle not 
having licence to drive tourist vehicle but having 
licence to drive a light motor vehicle - Insurance 
policy not insisting on driver having a licence to drive 
a tourist vehicle - Insurance company, if can be held 
liable to pay compensation. 
The tourist ‘car TMV.8481 was involved in an 
accident resulting in the death of one Ethiraj. Ina 
claim petition by the parents of the deceased, the 
insurance company contended that the driver of 
the tourist car had no licencc to drivea taxi vehicle 
and that therefore it was not liable to pay any 
compensation. This was accepted by the Motor 
Accidents Claims Tribunal. The claimants 
appealed for a decree against the insurance com- 
pany. 
Held:- The words ‘holds a driving licence at the 
time of the accident’ are definitely satisfied in this 
case because the driver of TMV.8481 did have 
licence to drive a light motor vehicle. In E.Enjana 
Deviv. Arumugam, (1983).4.C.J. 625, itisseenthat ` 
as against the word ‘driver’ it was stated that the 
vehicle could be given by the insured or any other 
person in his employ holdinga licence to drivethe 
vehicle. The reference to the vehicle is missing in 
the policy in the present case. Further, the words 
‘or had held a permanent driving licence (other 
than a learner's licence) and is riot disqualified 
from holding or obiaining such a licence' suggest 
that even if the driver had a permanent driving 
licence and is subsequently not disqualified from 
holdingor obtainingsuch a licence, the insurance 
company cannot escape liability. The words seem 
to suggest that even if on the date of the accident, 
the driver did not have a licence, the fact that he 
had.earlier a permanent licence and is not dis- 
qualified on thedateof the accidentis sufficient to 
fasten thé liability on the insurance company. 
[Para 5] 


1] 


Cases referred to: 

E. Enjana Devi v. Arumugam, (1983) A.C.J: 625; MI 
s.National Insurance Company Ltd. v. Mahade- 
vayya, (1981) T.L.NJ. 170; Canara Motor and 
General Insurance Company Ltd. v. Abdul Hamid 
Khan Saheeb, 1984 A.C.J. 467; Houghton v. Trafal- 
gar Insurance Company Ltd., (1954)1 Q.B. 247; 
Savitriv. Lakshmichand, 1988.A.C.J. 909; National 


Insurance Company Ltd. A.Babu, (1990)1 L.W.- 


188; New India Insurance Company Ltd. v. 
C.B.Shankar, (1986) S.C.J. 82. 
V.Ramesh, for Appellants. 
Sadasivam, for Respondents. 
The Judgment of the Court was delivered by 

` Kanakaraj, J.:- The parents of the victim in a 
motor accident are the appellants before this Court. 
The appellants filed a claim petition M.O.P.N0.378 
of 1982 on the file of the Motor Accident Claims 
Tribunal, Chengalpattu claiming a sum of Rs.1 
lakh as compensation, arising out of the accident 
on 24.3.1982 resulting in the death of their son. 
The case of the appellants is that on 24.3.1982 at 
about 11. A.M., their son Ethiraj had parked an 
Ambassador car driven by him on the left hand 
side of the G.S.T. Road and was standing outside 
the car by keeping the right hand side-door open. 
At that time, the Ambassador car, bearing regis- 
tration No. TMV.8481 coming in the opposite 
direction and driven rashly and negligently, had 
dashed against the deceased Ethiraj causing fatal 
injuries. The first respondent owner of the car 
TMV.8481 remained ex parte. The second respon- 
dentinsurance company filed a counter statement 
contending inter alia that the driver of the tourist 
car TMV.8481 had no licence to drive a taxi 
vehicle and therefore the insurance company is 
not liable to pay any amount. The other particu- 
lars regarding the quantum of compensation were 
also generally denied. 
2. P.W.3 was examined as an eye-witness to the 
occurrence. He spoke to the facts as set out in the 
claim petition that the maroon colour-Ambassa- 
dor car bearing No.6161 was standing on the left 
hand side of the road near the Pakkam railway 
station in G.S.T. Road. The car TMV.8481 com- 
ing in the opposite direction from Tindivanam to 
Madras was being driven at a high speed and in a 
rash and negligent manner. It hit the driver of the 
parked car 6161 who was standing outside the car 
with the door open. The respondents did not 

^ seriously dispute the fact that the accident was 
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caused (sic.) TMV.8481. In fact they did not elicit 
any useful information in the cross-examination 
of P.W.1 nor did they examine any witness to the 
contrary. The tribunal, therefore, rightly held that 
the accident was due to the rash and negligent 
driving of the cdr TMV.8481. 

3. However, the second respondent sought to escape 
liability on the ground that the car TMV.8481 was 
a tourist taxi and the driver did not have an 
endorsement permitting him to drive a tourist 
taxi. Therefore, under the insurance policy, the 
second respondent is absolved of liability. To prove 
the above facts, R. W.2 was examined. R.W.2 is an 
assistant in the office of the Transport Authori- 
ties, Chepauk, Madras. He maintains the tourist 
taxiregister. According to the witness, TM V.8481 
was permitted to run as a tourist taxi from 13.9.1978 
till 13.9.1983. It was also stated that the vehicle 
had been transferred to and in favour of the first 


respondent on 29.9.1981. He marked Exs.B-1 to’ 


B-Ainsupportofthe above conténtion. The tribu- 
nal, therefore, rightly concludes. that the car 
TMV.8481 was a tourist taxi on the date of the 
accident. Te prove the fact that the driver of 
TMV.8481 had no endorsement the second 
respondent examined R.W.3 who is the motor 
vehicle assistant Tiruvarur. He deposed that the 
driver of TMV.8481 had a licence only to drive 


light motor vehicles and he had no licence to drive ~ 


a tourist taxi. The insurance claim investigator 
was examined as the 4th witness. He deposed that 
he obtained the driving licence of the driver of the 


‘car, TMV.8481 at the time of the accident and 


iook a xerox copy of the same. The said xerox copy 


‘was marked as Ex.B-8. From these documents and 


ihe oral evidence of Respondent's witnesses 2 to 4, 
ihe tribunal came to the conclusion that the insur- 
ance company is not liable to pay any compensa- 
tion because the driver ofthe insured did not have 
ihe necessary licence to drive a tourist taxi. 

4. The tribunal proceeded to find that the first 
respondent-owner is liable. Regarding the quan- 
tum of compensation, the deceased Ethiraj was 
shown to have received a salary of Rs.253 per 
month at the time of the accident. He was aged 
about 25 years. The first appellant was aged 58 
years on the date of the accident and thé'second 
appellant was aged 50 years at the time of the 
accident. Taking 65 years as the period of longev- 
ity, the. Tribunal held that the claimants were 
legitimately entitled to contribution from the 
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deceased fora period of 15 years. Deducting Rs.103 


-for the personal expenses, of the déceased the 


contribution was fixed as Rs.150 per month. 
Assuming that the deceased would have remained 
unmarried for a period of 5 years, a sum of Rs.9,000 
was arrived at, for the balance of 10 years, the 
tribunal took only Rs.50as monthly contribution 
and worked out the total amount at Rs.6,000. For 
the shock and mental pain, a sum Of Rs.5,000 was 
awarded. The total compensation was arrived at 
Rs.20,000 and the claimants were awarded Rs.10,000 
each, 

5. The appeal by dlabinanis] is not only for enhanc- 
ing the compensation, butalso fora decreeagainst 
the insurance company. A similar question arose 
before this Court in E.Enjana Devi v. Arumugam 


‘and another, 1983 A.C.J. 625, this Court posed the 


following point for determination. ' 
"The substantial question that arises in this 
case is to determine whether a driver of a 
tourist car is required under the Motor 


Vehicles Act, to have a special authorisation in ` 
addition to the usual licence to drive a light, 
motor vehicle to enable him to drive the tour- ` _ 
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ist car.as contended by p learned counsel for, 


MAN 


the insurance company." 
The insurance company in thàt case showed that 
thevehicle had been registered asa tourist taxi and 
itcan be used only in connection with the insured's 


business of running it as a tourist vehicle. Further . 


under the head 'driver' the policy in that case had 
stated that the vehicle could be driven by the 
insured or by any other persons in his employ 
holding a licence to drive the vehicle. Relying on 
Sec.3(1) of the Motor Vehicles Act, it was held 


that the driver did not have a valid licence to drive - 
a tourist taxi. It was, therefore, held that the insur- ` 


ance company was not liable to meet the compen- 
sation. In the case before us, there is some proof 
that the. driver of TMV.8481 did not havea licence 
to drivea tourist vehicle. But the question thatstill 
remains is whether the policy in this.case insisted 
on the driver having a licence to, drive a tourist 
vehicle. It is not disputed that the driver.did have 
a licence to drive a light motor.vehicle like the car 
JMV. 8481. Ex.P-7 is the policy issued by the sec- 
‘ond réspondent company. for the period from 
28.9.1981 to 27.9.1982. As against the column, 

business/profession, (sic.), it was left blank. There- 
fore,the endorsement in the policy about'usage in 
connection with the insured's business does not 
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convey any meaning, because the business is not 
indicated. This is a vital point of difference 
between the judgment in E.Enjana Devi v. 
Arumugam and another, 1983 A.C.J. 625, because 
in that case, it is seen from the judgment that-the 
insured's business was running a tourist taxi. Sec- - 
ondly, as against the word 'driver', it is stated as 
follows: ' 

“(a) The insured. 

(b) any other person provided he is in the 

insured's employ and isdriving on his order or 

with his permission. 

"Provided that the.person drivin gholds a valid 

driving licence at the time of the accident or 

had held a permanent driving licence (other 

than a learner's licence) and is not disqualified 

from holding or obtaining such a licence." 
The words “holds a driving licence at the time of 
the accident" arc definitely satisfied in this case 
because the driver of TM V.8481 did haye a licence 
to drive a light motor vehicle. In the judgment 
quoted above, it is seen that as against the word 
“driver”, itwas stated that the vehicles could be 
driveri by the insured or by any other person in his 
employ, holding a licence to drive the vchicles. 
The.reference to the vehicle is missing in the 
policy before us. Further, the words “or had held 
a permanent driving licence (other than.a learner's 
licence) and is not disqualified from holding or 
obtaining such a licence” suggest that eyen if the |. 


‘driver had a permanent driving licence and is 
‘subsequently not disqualified from holding such a 


licence, thé insurance company cannot escape 
liability. The words scem to suggest that even ifon 
the date of the accident, the driver did not havea 
licence the fact that he had earlier a permanent 
licence and is not disqualified on the date of the 
accident is sufficient to fasten the liability on the 
Insurance Company. Learned counsel for the 
appellants relied on- Rule 5(b) of the Motor 
Vehicles Rules to say that the eligibility for getting 
a licence to drive a tourist vehicle is d one,year 


experience as a driver. 


6. Therefore, on facts, we are of the opinion that 
the judgment in E. Enjana Devi y. Arumugam and 
another, 1983 A.C.J. 625, will nbt'apply to. the 
presentcase. To the same effect is the judgment i in 
Mis.National Insurance Company Ltd. v. Mahadp- PRA 


` vayya and others, 1981 T.L.N.J. 170. On the other 


-the decision in Canara Mofor 


hand, iearned counscl for the appellants relies on 
and General 
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Insurance Company Ltd. v. Adbul. Hamid Khan 
Saheeb and another, 1984 A.C.J. 467. In that case, 
it was no doubt held, that the words "held a licence 
to drive the motor vehicle" appearing in the policy 


refers more to the type of vehicle rather than the” 
mode of its user. There is thus difference of opin- 
ion between-the Court and the Bombay High’ 


Court in this aspect. We do not propose to go into 
the question as-to which view, js acceptable 
because, in this case on facts we are satisfied that 
the policy does not insist on ve driver having a 
‘licence to drive a tourist taxi. However, we may 
refer to Houghton v. Trafalgar Insurance Company 
Ltd.; (1954)1 Q.B. 247. In that case, it has been 
held that if there is ambiguity in the policy docu- 


ments, the ambiguity will be resolved in favour of. 


the insured. - 
7]. In this case, we have a further difficulty because 


the driving licence as such was not produced.. 


Whatis produced before this Court is axerox copy 
ofthe driving licence, said to have been obtained 


from the owner of TMV.8481 by the Investigator ' 


R.W.4. There is evidence to say that unless the 
original is produced, it may not be possible to 
correctly find out whether the driver had an 
endorsemént for driving a tourist taxi. In this con- 
nection, learned counsel for the appellants relies 
on the decision in Savitri and others v. Lakshmichand 
and others, 1988 A.C.J. 909, wherein it was held 
that the Insurance Company failed to prove that 
there was any violation of the condition of policy. 
Similarly, in National Insurance Company Lid. v. 
A.Babu, (1990)1 L.W. 188, (to which one ofus was 
a party), it was held that the plea.of the Insurance 
Company that accident was caused by a person 
driving a vehicle with a temporary licence has to be 
established only by the insurance company and in 
the absence of proof, the insurance company cannot 
escape liability. That judgment also supports the 
view expressed by us that on the date of.the acci- 
dent, the driver need not have a licence provided 
it is established that he had a permanent licence 


and he was not disqualified on the date of the . 


licence from holding or obtaining a licence. 


8. In New India Insurance Company Lid. v. . 


C.B.Shankar and others, (1986) S.C.J. 82, the fol- 
lowing observations support the case of the appel 
lants: 
“It is not the case of the insurance company 
that the nature of things is:such that we can 
presume that the driver could not have had any 
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- licenceat all. The driver was not shown to be a 
minor or any other person with legal infirmity: 
who could not hold any driving licence at all for 
^ anyreason. In thecircumstances, therefore, we 
agree with the order of the.tribunal that the 
. insurance company is liable for the amount 
awarded." ; 
9. Having regard toall the facts and circumstances 
of the case and on the basis of the terms of the 
insurance policy in this case, we are satisfied that 
- the insurance company cannot escape "liability. 


_ 10. So far as the question of quantum of compen- 


sation is concerned, we are satisfied that the tribu- 
nal has taken note of the correct principles. The : 
salary of the deceased was only Rs.253 per month. ' 
The argument is that the salary would not have 
remained the same for ever and the tribunal should 
have. taken note. of the higher salary.that the: 
deceased would have secured in course of time. 


. We are unable to accept this contention because 


there is no evidence on that aspect and we have to 
take note of the other uncertainties in life while 
determining the compensation. The multiplier 
applied by the tribunal is also correct, having 
regard to the age of the appellants. We are, there- 
fore, not inclined to interfere with thequantum of 
compensation. 

11. In the resuit, the appeal is partly allowed 
holding that the compensation as awarded by the 
tribunalis payable jointly and severally by both the 
respondents. in other respects, the appeal is dis- 
missed. There will be no order as to costs. 


B.S. Appeal par. h allowed. 


IN THE HIGH COURT OF J UDICATU RE AT 
«MADRAS. 


Present:- Venatanam and Abdul Hadi, JJ. 


C.M.A.No. a of 1991 20th Senne 199]. 
K Nandakumar Appellant 
Voc 


The Managing Director, Thanthai Periyar Trans- 
pon Corporation Lid. s VMMpu m Respondent. 


Motor Vehicles Act (XLVII of 1982), Sec.92-A(4) - 
Scope and ambit of - Motor accident - Deceased or 
injured person in accident found negligent - Ifcan 
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claim compensation from other party who was not 

negligent. 

Ona reading of Clause (4) of Sec.92-A of the Act, 

at the first blush it appears that even though the 
' petitioner-claimant alone was negligent, he could 


. be awarded compensation under the said clause.’ 


On a deeper consideration, it is clear that in such 
a case, no compensation could be awarded to the 
claimant even under Sec.92-A of the Act. Sec.92- 
A of the Act was' introduced only because there 
may be difficulty on the part of the claimants to 
provethe negligence of thedriver of tne offending 
vehicle. That is why, even though they are unable 
to prove the said negligence, Sec.92-A of the Act 
was introduced to say that in the case of accident 
resulting in death or permanent disablement, the 
minimum compensation prescribed.:herein must 
be given despite the fact that the claimant was 
unable to prove the negligence of the driver ofthe 
offending vehicle. The Supreme Court has also 
made it clear that.Sec.92-A of the Act will apply 
only when there is no negligence on the party of 
the deceased or injured person, as the case may be. 
Vide: G.S.R.T. Corporation, Ahmedabad.’ v. 
Ramanbhai, ALR. 1987 S.C. 1690. Further, it 
cannot be social justice if a person is asked to pay 
compensation to another when there is no faulton 
his part at all but there is fault only on the part of 
the other person. A person can make a claim for 
compensation against another only when the other 
person is at fault and not when he alone is at fault. 
May be, in view of certain circumstances, he is 
unable to prove the fault on the part of another 
person from whom he claims compensation. Only 
insucha case, Sec.92-A of the Act steps inand says 
that despite the abovesaid fact ofinability to prove 
the negligence of the other party, he will be 


entitled to a particular minimum compensation. - 


Social justice, is thereby sought to be rendered to 
him since in view of certain justifiable circum- 
stances, he is only unable to prove the negligence 
on the part of the other person. [Para 6] 
Therefore, the only interpretation that could be 
putat clause (4) of Sec.92-A ofthe Actis that even 
when there is some negligence or default on ihe 
part of a person in'respect of whose death or 
permanent disablement, the claim has been made, 
his claim for compensation from the other party 
whose negligence he is unable to prove, shall not 
be defeated. In other words, the said clause (4) 
only negates Tory the concept of contributory 


. The Madras Law Journal Reports 


[1992 


negligence. It must be noted here that only to the 
above extent, the substantive law has been modi- 
fiec in this regard and not to the extent that even 
wherethe deceased or injured, as the case may be, 
isnegligentand not the other party, the former can 
claim compensation. Where the former is negli- 
gent, there is no scope at all for himself claiming 
any compensation from the other party for his 
own fault. That is the substantive law. That part of 
the substantivelaw has notat all been modified by 
Sec.92-A of the Act. Such a modification cannot 
be the intention of the Legislature since it is 
totally contrary to the general law of torts and 
basic principle of law. An interpretation leading 
to absurdity has also to be avoided. [Fans Zand8] 
Cases referred to: 
G.S.R.T. Corporation, Ahmedabad v. Ramanbhai, 
A.LR. 1987 S.C. 1690; Minu B.Mehta v. Bala- ` 
krishna, ALR. 1977 S.C. 1248; Express Mills v. 
Municipal Committee, A.I.R. 1958 S.C. 341; Inja 
Venkatarao v. Sundara Barik, A.I.R. 1991 Orissa 
104; Vatchala Uttam Mors v. Shivaji Dnyanu Patil, 
ALR: 1991 Bom. 234; Krishna Pillai v. Jalal Ahamed 
and others, 1990 A.C.C. 111; Manne Bala Saraswathi 
v. P-Subbarao, (1990)1 A.C.C. 202 (D.B.). 
M.Swamikkannu, for Appellant. : 
P.Sathasivam and G.Muniratnam, for Respondents. 
The Judgment of the Court was delivered by - 
Abdul Hadi, J.:- This civil miscellaneous appeal by 
the claimant is against the dismissal of his 
M.A.C.T.O.P:No.773. of 1988 of the file of the 
Motor Accidents Claims Tribunal (Chief Judge of 
Court of Small Causes), Madras. : 
2. In the said claim petition the appellant peti- 
tioner claimed a compensation of Rs.2,00,000 on 
thé ground that he was injured in the motor.acci- 
dent that took place on 15.11.1987 at 9.45 .P.M. 
According to him, he was going in a motor cycle, 
east to west on the road in question and the 
respondent's but TML 8774 came in the opposite 
direction and hit against his motor cycle and caused 
severe injuries to him and despite the fact that he 
had to take treatment as inpatient till 2.12.1987, 
he remained handicapped ana disabled, etc., thé 
respondent-Corporation denied that its driver was 
negligent and contended that only the appellant 
was negligent. Thou gh the tribunalobserved that 
ifcompensation could beawarded to theclaimant, 
it could be fixed at Rs.50,900 it found that the 
accident took placeonly because of the negligence 
ofthe appellant himself and that the driver of the 


r 


I1] Nandakumar v. Thanthai Periyar Transport Corpn. Ltd. (Abdul Hadi, J.) 


respondent-Corporation was not at all negligent. 
` It also found that there was criminal prosecution 
only against the appellant for his rash and negli- 
gent driving of his motor cycle and that in that 
criminal proceedings, the appellant admitted his 
guilt and paid penalty on being convicted. While 
so, the tribunal has also observed that the appel- 
lant has abused the process of Court by filing the 
present claim petition in the tribunal, claiming 
compensation as if the respondent’ s vehicle's driver 


was negligent. That is why, the tribunal, while - 


dismissing the petition, Girected the petitioner to. 
pay a sum of Rs.1,000 as cost. - 
3. Before us, the learned counsel for the appellant 
initially argued that the tribunal erred in holding 
that the driver of the respondent’s bus was not 
negligent. Healso argued that the tribunal should 
haveat least granted compensation on the ground 
of no fault liability prescribed under Sec.92-A of 
the Motor Vehicles Act (hereinafter referred toas 
‘the Act’). 

4. Regarding the negligence aspect, it is clear that 
the appellant is alonc negligent in view of the fact 
that criminal prosecution was launched only against 
him and not against the driver of the respondent 
bus and the fact that he admitted his negligentand 

"rash driving and accordingly he was canvicted. 

Further, Ex.R-2 sketch that was filed in the above 
said criminal prosecution shows that the appel- 
lants motorcycle hit the left rear side of the bus as 
(sic.) was deposed by P.W.1, the claimant. Fur- 
ther, we find from the evidence of P.W.1 that even 
though he deposed that he had driving licence, he 
did not produce the same. Further even though he 
deposed that his motor cycle was checked by the 
Motor Vehicles Inspector and there was docu- 
mentary proof to that effect, he did not produce 
the same. Further, the appellant was coming from 
Taluk Office Road, which meets the main road, 
viz., Mount Road at Chinnamalai junction near 
Maraimalai Adigal bridge (Saidapet) and the 
respondént's bus was coming from Parrys corner 
and as already stated the respondent's bus's rear 
left side alone had been hit by the appellant's 


motor cycle. So, it is quite clear that the appellant - 


alone was negligent. 

5. However, the learned counsel forthe. appellant 
_ contended that the appellant should have been at 

least granted the abovesaid no fault liability com- 

pensation under Sec.92-A of the Act. In this con- 

nection, he drew our attention to pec 92-A of the 
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Act, particularly to Clause (4) Deren Sec.92-A e 
the Act runs as follows: — 
“92-A. Liability to pay, conipensation in certain 
4 cases on the principle of no fault:- (1) where the 
death or permanent disablement ofany person 
` has resulted from an accident arising out of the 
use of a motor vehicle or motor vehicles, the 
owner Of the vehicle shall, or, as the case may 
be, the owners of the vehicles shall jointly and 
- severally, be liable to pay compensation in » 
respect of such death or disablement in accor- 
dance with the provisions of this section. 
(2) The amount of compensation which shall 
be payable under sub-sec.(1) in respect of the 
death of any person shall be a fixed sum of 
_ fifteen thousand rupees and the amount of 
compensation payable under that sub-section 
in respect of the permanent disablement ofany 
person shall be a fixed sum of even thousand 
five hundred rupees. 
(3) In any claim for compensation under sub- 
Sec.(1), the claimant shall not be required to 
plead and establish that the death or perma- 
nent disablement in respect of which the claim 
has been made was due to any wrongful act, 
neglect or default of the owner or owners of the 
vehicle or vehicles concerned or of any | other 
person. 
(4) A claim for compensation under sub-sec.(1) . 
shall not be defeated by reason of any wrongful 
act, neglect or default of the person in respect 
of whose death or permanent disablement the 
claim has been made nor shall the quantum of 
compensation recoverable in respect of such 
death or permanent disablement be reduced 
on the basis of the share of such person in the 
responsibility for such’ death of permanent 
disablement.” 
6. According to the learned counsel for the appel- 
lants, even where the injured claimant alone is 
negligent, he should be at least given thé above 
referred to' minimum compensation fixed under 
Sec.92-A of the Act. No doubt, on a reading of 
clause (4) of Sec.92-A of the Act, at the first blush 
it appears that even though the petitioner=claim- 


"ant alone was negligent, he could be awarded 


compensation under the said clause. On a deeper 
consideration, it is clear that in such a case, no 
compensation could be awarded to the claimant 
even under Sec.92-A of the Act. Sec.92-A of the 
Act was introduced only because there may be 
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difficulty on the part of theclaimants to prove the 
negligence of the driver of the offending vehicle. 
That is why, even though they are unable to prove 
the said negligence, Sec.92-A of the Act was intro- 
duced to say that in the case of accident resulting 
in death or permanent disablement, the minimum 
compensation prescribed therein must be'given 
despite the fact that the claimant was unable to 
prove the negligence of the driver of the offending 
vehicle. That is why, the statement of Objects and 
Reasons of the Amending Act 47 of 1982, which 
introduced the above said Sec. 92- A, states as fol- 
lows: 

“Having regard to the nature of circumstances 

in which road accidents take place, in a number 

of cases, it is difficult to secure adequate evi- 


dence to prove negligence. Further, in what are- 


known as “hit-and-run” accidents, by reason of 
the identity of the vehicle involved in the acci- 
dent not being known, the perscns affected 
cannot prefer any claims for compensation. It 
is, therefore, considered necessary to amend 


the Act suitably tosecure strict enforcement of- 


road safety measures and also to make, as a 
measure of social justice, suitable provisions, 
first for compensation without proof of fault or 
negligence on the part of the owner or driver of 
the vehicle and, secondly, for compensation by 
way ofsolatium in cases in which the identity of 
the vehicle causing an accident is unknown.” 
(emphasis supplied) i 
Further, the Supreme Court has also observed in 
G.S.R.T. Corporation, Ahmedabad v. Ramanbhal, 
ALR. 1987 S.C. 1690, while dealing with this no 
fault liability under Sec.92-A of the Act, as 
follows: 
“Where’a pedestrian without negligence on his 
part is injured or killed by a motorist’ whether 
' negligent or not he or his legal representatives 
as the case may beshould be entitled to recover 
the damages if the principle of social justice 
should have any meaning at all.” (Emphasis 
supplied) 
‘So, the Supreme Court has also made it clear that 
Sec.92-A of the Act will apply only when there is 
nð negligence on the part of the deceased or 
injured person, as the case may be. Further, it 
cannot be "social justice" 1f a person is asked to 
pay compensation for another, when there is no 
faulton his part atall, but therc is fault only on the 
part of the other person.” That apart, the 
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expression used even in Clause (4) of Sec.92-A of 
the Actis "claim for compensation." A person can 
make:à claim for compensation against another 
only when the other person is at fault and not 
when he alonei is at fault. May be, in view of certain 
circ" mstances, he is unable to prove the fault on 
the part of another person from whom he claims 
compensation. Only in such a case, Sec.92-A of 
the Actsteps inandsays that despite theabovesaid 
fact of inability to prove the negligence of the 


“other party, he will be entitled to a particular 


minimum compensation. Social justice is thereby 
sought'to be rendered to him since in view of 
certain justifiable circumstances, he is only unable 
to prove the negligence on the part of the other 
pann 

7. Thè Supreme Court in Minu B.Mehta v. Bala- 

krishna, A.LR. 1977 S.C. 1248, also observed as 

follows: 
“The right to receive compensation can only 
be against a person who is bound to compen- 
sate due to the failure to perform a legal obli- 
gation. If a person is not liable ‘legally he is 
under no duty to compensate anyone else. The 
claims tribunal.is a tribunal constituted by the 
State Government for expeditious disposal of 
the motor claims. The general law applicable is 
only common law and the law of torts... 

' It may be that a person bent upon committing 
suicide may jump before a car in motion and 
thus get himself killed. We cannot perceive by 

: what reasoning the owner of the car could be 

., made liable.” 

Therefore, ihe only interpretation that could be 
putonclause (4) of Sec.92-A ofthe Act is that even 
where there is some negligence or default on the 
part Of the person in respect of whose death or 
permanent disablement, the claim has been made 
his claim for compensation from the other party, 
whose negligence, he is unable to prove, shall not 
be-defeated. In other words, the said cjause (4) 
only negates totally the concept of contributory 
negligence. We also find from Seth's Law relating 
to Traffic Offences and Accidents Claim, 2nd edition 
at page 761 that a Division Bench of the Gauhati 
High Court in Saman Deb Barma v. State of Tripura, 
(1985) G.L.R. 420, has also-observed likewise. 

8. The Supreme Court-in the above referred to 
G.S.R.T:Corporation, Ahmedabad v. Ramanbha, 
A.I.R..1987 S.C. 1690, further observed in relation : 
10 Sec.92-A of the Act as follows: 


Wm 


“That part of the Act is clearly a departure 
from the usual common [aw principle. that a 
claimant should establish negligence-on the 
part of the owner or driver of the motor vehicle 
before claiming any compensation for the death 
or permanent disablement caused on account 
of a motor vehicle accident. To that extent the 
substantive law of the country stands modi- 
. fied." (emphasis supplied) 
It must be noted herc that only to the above extent, 
the substantive law-has been modified in this 
regard and not to the extent that even where the 
deceased or injured, as the case may be, is negli- 
gent and not the other party, the former can claim 
compensation. Where the former is negligent, 
there is no scope at ali for himself claiming any 
compensation from any other party for his own 
fault. That is the substantive law. That part of the 
substantive law has not at all been modified by 
Sec.92-A of the Act. Such a modification cannot 
be the intention ‘of the Legislature since it is 
[totally contrary to the general law of torts and 
basic principle of law. An interpretation leading 
to absurdity has also to be avoided. Express Mills v. 
Municipal Committee, ALR. 1958 S.C. 341. 
9. No doubt, in the above referred to 
G.S.R.T.Corporation, Ahmedabad v. Ramanbhai, 
AER. 1987 S.C. 1690, the Supreme Court has 
observed that the above referred to statement of 
law made in Minu B.Mehtg v. Balakrishna, A.LR. 
1977 S.C. 1248, that procedural lawalone has been 
prescribed under the Motor Vehicles Act for claim- 
ing compensation arising out of Motor accidents 
and that the substantive law applicable is- only 
common law and the law of torts, is only obiter 
dicta. In other words, according to the above 
referred to G.S. R.T. Corporation, Ahmedabad v. 
Ramanbhai, A.LR. 1987 S.C. 1690, in some 
respects the substantive law also has been modi- 
fied by the Motor Vehicles Act in claiming com- 
pensation arising out of motor accidents. (Vide 
paragraphs 6 to 8 of the said judgment). But, the 
Supreme Court also pointed out in the above 
referred to G.S. R. T.Corporation, Ahmedabad v. 
Ramanbhai, A.I. R. 1987 S.C. 1690, that only to the 
extent the modification has been made, it can be 
given effect to. That is why in the passage already 
quoted from the said decision, it is stated that “to 
that extent the substantive law. of the country 
stands modified.” . 
10. However, the learned counsel for the 
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appellantsought tocite several decisions of differ- 
ent High Courts, wherein, according to him, even 
where there is negligence on the part of the 
deceased victim in the case of fatal accidents or on 
the part of the injured claimant in other accidents 
compensation has been awarded under Sec.92-A 
of.the Act. The decisions cited by him are Inja 
Venkatrao v. Sundara Barik, A.L.R. 1991 Orissa 
104, Vatchala Uttam Mors v. Shivaji Dnyanu Patil, 
A.LR. 1991 Bom. 234, Krishna Pillai v. Jalal Ahamed 
and others, (1990) A.C.C. 111, Manne Bala 
Saraswathi v. P.Subbarao, (1990)1 A.C.C. 202 (D.B.) 
and K.P.Aliandothers v. Manilatha Madhavan and 
others. Of these cases, we find that only in Manne 
Bala Saraswathi v. P.Subbarao, (1990)1 A.C.C. 
202 (D.B.) Kerala, compensation has been awarded 
under Scc.92-A even though the deceased victim 
was himself solely negligent and there was no neg- 
ligenceon the part of the other party. We think, in 
the view we have taken and in the light of what the 
Supreme Court has observed in G:S,R.T.Cor- 
poration, Ahmedabad v. Ramanbhai, A.I.R. 1987 
S.C. 1690, referred to above, this Kerala decision, 
with due respect to the learned Judges who 
decided the said case, is not correct. In.the other 
four decisions, when we went into the facts, we 
found that it could besaid that the deceased or the 
injured, as the case may be was onlycontributorily 
negligent and notsolely negligent. In other words, 
thoseare cases where it could besaid that both the 


- parties were negligent. In such cases, Sec.92-A of 


the Act could no doubt be- invoked, as we have 
stated already. ; 
11-In the result, the appeal is dismissed with costs. 


BS. Appeal dismissed. 
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IN THE HIGH COURT o J UDICATURE AT 
MADRAS. 


Preseng- Srinivasan, J 


12th November, 1991. 


C.R.P.No.1716 of 199: 

Nachayee Ammal and others ...Petitioners 
v. E 

Pichaimuthu ... Respondent. 


(A) Civil Procedure Code (Vof 1908), O.21, Rule 22 
- Execution proceedings - Executing Court if should 
always issue notice ro person against whom execu- 
tion is applied - High Court Circular dated 22.11.1977 
- Subordinate Court not obeying circular - Effect - 
Granting execution without notice, if invalid. 
Under O.21, Rule 22 of the Code of Civil Proce- 
dure, the Executing Court shall issue a notice to 
the person against whom execution is applied only 
if the execution petition is made more than two 
years after the date of the decree or it is made 
against the legal representative of a party to the- 
decree or it is made ‘against the assignee or 
receiver in insolvency. If the execution petition is 
-filed within two years after the date of the decree 
there is no necessity for the executing court to 
issue notice to the judgment-debtor. However, 
this Court has, if appears as a matter o: practice, 
issued a circular tó the Subordinate Courts that 
execution shall'not be granted without notice to 
the judgment-debtors. But the relevant portion of 
the Circular reads as follows: “...Of course, the 
said provisions enable the executing court to pass 
an ex parte order if the application has been made 
within the period specified therein. Bu: it is pru- 
dent that in respect. of application filed under 
O.21, Rule 22 of the Civil Procedure Code in the 
case of ex parte decree (though the rule does not 
make a distinction between execution of a decree 
passed on contest or ex parte decree), the court 
‘ should not ordinarily pass an order without issu- 
ing notice to the other side." The language used in 
the circular is rather significant. The subordinate 
courts are not prevented altogether from ordering 
execution without notice. As a rule of prudence, 
the subordinate courts are directed that they should 
not ordinarily pass an order without issuing notice 
to the other side. If in a particular case, the subor- 
dinate court has not obeyed the circular issued by 
this Court, that will not invalidate the order of the 
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court as it is a judicial order if it.is in accordance 
with the provisions of the Code of Civil. Proce- 
dure. The disobedience of the circular issued by 
the court.may lead to appropriate proceedings 
against theconcerned official. But that will not, in 
any event, nullify or vitiate the judicial order passed 
by the court when it is in conformity with the 
provisions of the Code of Civil Procedure and 
other provision of law. So long as there is no rule 
made by this Court under the First Scheduleof the 
Civil Procedure Code and so long as theré is no 
amendment to the provisions of O.21, Rule 22 of . 
the Code of Civil Procedure, an administrative 


circular will not have precedenceover the existing 


rule. Consequently, the order dated 7.1.1991, 
recording delivery is directly in accordance with 
lawasthe order granting execution without notice 
to the judgment-debtor was in accordance with 
the provisions of O.21, Rule22 of the Civil Proce- 
dure Code. Hence, the order cannot be set-aside 
on the ground that the circular issued by this . 
Court had not been followed or complied with. 
[Paras 4 and 5] 
(B) Civil Podm Code (V of 1908), O.21, Rule 22 
- Executing decree recording delivery of possession - 
No application filed to review that order - Order 
cannot be set aside. 
For setting aside judicial order, there should bean 
application known to law. The procedure pre- 
scribed by the law should be followed, There is no 
application before thé court to review the order 
dated 7.1.1991. The application filed on 6.2.1991 
is to set aside the order dated: 7.1.1991. Unless 
there is an application as prescribed by the Civil 
Procedure Code, the order passed on 7.1.1991 
could rot have been set aside by the court below. 
Hence, the order which is under revision .is 
unsustainable. i [Para 8] 
Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the Order of the Court of 
the Principal District Munsif, Karur, dated 3.5.1991 


‘and made in L.A.No.165 of dia in E.P.No.660 of 


1990 in O.S.No.419 of 1988. 

T.R.Rajagopalan, for Petitioners: T 
K:Ravichandrababu, for Respondent. 

The Court made the following >< 

ORDER: The petitioners obtained in decree for 
delivery of possession in O.S.No.419 of 1988. The 
decree was passed.ex parte on 6.7.1990. The 


‘respondent applied for setting aside the.ex parte 


decree on 31.7.1990: When that.application was 


"à 


x 


I]. Nachayee Ammal v. Pichaimuthu (Srinivasan, J.) 


pending, the respondent had not- obtained any 
order of stay. The decree-holders/plaintiffs 
applied: for delivery of possession in executing 
court and an order was passed on 3.12.1990 that 
delivery should be effected on or before 3.1.1991. 
The matter was posted on 7.1.1991 for final 
orders. On that date, the delivery.effected by the 
Amin was recorded.by the court and the execution 
petition was closed. - : 
2. The application filed by the respondent for - 
setting aside the ex parte decree was dismissed on 
7.2.1991. It is stated that an appeal has been filed 
against that order and it is pending as C.M.A.No.9 
of 1991 on’ the file of the Sub Court, Karur. It is 
stated to be posted on 26.11.1991. ' 

3. After the delivery was recorded, the respondent 


filed an application for stay of execution proceed-. 


ings. But, that application was dismissed as deliv- 
éry had been effected already. The responderit 
filed E.A.No.165 of 1991 for setting aside the 
order dated 7.1.1991 passed by the executing court. 
Several grounds are urged by the respondent. But 
the executing court accepted one of the grounds, 
viz. the delivery of possession was ordered by the 
executing court without notice to the respondent 


and, therefore, it was not proper and it was not in. 


accordance with a circular issued by this Court in 
R.O.C.No.195/76 Con.B.R.2, dated 22.11.1977. 

4. Under 0.21, Rule 22 ofthe Code of Civil 
Procedure, the executing court shall issue a notice 
to the person against whom execution is applied 
only if the execution petition is made more than 
two years after the date of the decree or it is made 
against the legal representative of a party to the 
decree ‘or it is made against the ,assignee or 


receiver in insolvency. If the execution petition is © 


filed within two years after the date of the decree, 
there is no necessity for the executing court to 
issue notice to the judgment-debtor. However, 
this Court has, it appears as.a matter of practice, 
issued a Circular to the Subordinate Courts that 
execution shall not be granted without notice to 
the judgment-debtors. But, the relevant portion 
of the circular reads as follows: 
^... Of course, the said provisions enable the 
exécuting court'to pass an ex parté order if the 
application has been made within the pcriod 
specified therein. But, it is prudent that in 
respect of application filed under O.21, Rule 
22 of the Civil Procedure Code in the case of ex 
parte decree (though the rule does not make a 
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- distinction between-execution of decree passed 
oncontest or exparte decree), the court should 
not ordinarily pass an order without issuing 
notice to the other side.” 

The language used in the Circular is rather signifi- 
cant. The subordinate courts are not prevented 
altogether from ordering execution without 
notice. As a rule of prudence, the subordinate 
courts are directed that they should not ordinarily . 
pass an order without issuing notice to the other 
side. " 
S.Ifina aiea case, the subordinate c court has 
not obeyed the Circular issued by this Court, that 
will not invalidate the order of the court as it is a 
judicial order if it is in accordance with the provi- 
sions of the Code of Civil Procedure. The disobe- 
dience of the Circular issued by this Court may 
lead to appropriate proceedings against the con- 
cerned official. But, that will not in any event 
nullify or vitiate the judicial order passed by the 


' court when it is in conformity with the provisions 


of the Code of Civil Procedure and other provi- 
sionsoflaw. So longas there is no rule made by this 
Court under the First Schedule of the Civil Proce- 
dure Code and so long as there is no amendment 
to the provisions of O.21, Rule 22 of the Code of 
Civil Procedure, an administrative circular will 
not have precedence over the existing Rule. 

6. Consequently, the order dated 7.1.1991 record- 
ing delivery is directly in accordance, with law as 
theorder grantingexecution without noticeto the 
judgment- -debtor was in accordance with the pro- 
visions of O.21, Rule 22 of the. Civil Procedure 
Code. Hence, that order cannot beset aside on the 
ground that-the Circular issued by this Court had 


"not been followed or complied with. 


7. On the facts of this case, it is seen that the 
respondent was very much aware of the ex parte 
decree and he had filed an application on 31.7.1990 
itself to sct aside the same. He ought.to have 
applied forstay ofexecution of thedecree if he was 
interested in getting an order of stay. Not having 
doneso, the respondent cannot blame the execut- 
ingcourt for directing delivery of possession with- 
out notice to him. On the facts of this case, failure 
of the executing court to issue notice to the jwdg- 
ment debtor is not i tea te of thecircular 
of this Court. 

8. Even otherwise, for setting aside a judicialorder, 
thereshould be an application known to law. The 
procedure prescribed by the law should be 
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followed. There is no application before the court 
to review the order dated 7.1.1991. Th2 applica- 
tion filed on 6:2.1991 is to setaside theorder dated 
7.1.1991. Unless there is an application as pre- 
scribed by the Civil Procedure Code the order 
passed on 7.1.1991 could not have been set aside 
by the court below. Hence, the order which is 


under revision is unsustainable. Hence, the civil, 


revision petition is allowed and the order in 
E.A.No.165 of 1991 dated 3.5.1991 is set aside. 
The order dated 7.1.1991 recording delivery of 
possessionis restored. There will be no order as to 
costs. 


BS. . ---- ' Petition allowed. 


INTHE HIGH COURTOFJUDICATUREAT 
MADRAS. 
' Present: Mishra and Swamidurai, JJ. : 
O.S.A.No.193 of 1988 6th April, 1992. 


Statc Bank of India Officers" Association Educa- 


tional “Trust represented by its Secrctary,, 


E.A.G.Moscs. -. Appellant 


V. 
V.Parthasarathy and others ...Kespondents. 
(A) Civil Procedure Code (V of 1903), Sec.92 - 
Ingredients of - Life member of State Bank of India 
Officers’ Association Educational Trust and mem- 
` ber of Executive Committee of thé Parents-Teach- 
ers Association filing application for leave to suefor 
framing a scheme to appoint new brushes - Main- 
tainability. 
(B) Civil Procedure Code (V of 1908), Sec.92 - .Life 
member of State Bank of India Officers' Associa- 
tion Educational Trust and member of Executive 
Committee of Parents-Teachers’ Association of the 
school filing application for leave to sue - Applica- 
tions rejected - One of the respondents filing an 
appeal against that order - Maintainability. 
The State Bank of India Officers’ Association 
started a trust for the advancement of the educa- 
tion for the benefit of the public. Th2 subscribers 
of the trust became the members of the trust by 
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virtue of the bye-laws. The officers of the associa- 
tion also became ex-officio office-bearers of the 
trust. In W.P.No.9933 of 1985, the Supreme Court 
held that officers of the Bank should not actively 
work for a trust involving connection of funds 
consequently issued a directive to the Association 
Officers to desist from associating themselves with 
the Trust or holding office in the Trust; Alleging 
that the directive had paralysed the functioning of 
the trust and that it became necessary to move the 
court for framing a scheme to appoint new trus- 
tees in the place of the existing trustees the two 
applicants, one a life member in the trust and the 
second an Executive Committee Member of the 
Parents-Teachers" Association of the school run 
by the trust filed an application for leave to file a 
suit under Sec.92, C.P.C. A learned single Judge 
passed an order appointing a retired Judge of the 
High Court receiver to administer the trust pend- 
ing disposal of the application for leave. The 
application for leave was however rejected. The 
trust represented by its Secretary filed an appeal. 
It was opposed on the ground that the appeal was 
filed not by the applicants: but by one of the 
respondents. : 

Held: The Supreme Court in Pragdasji y. Ishwar- 
labhai, (1952)2 M.L.J. 94: AIR. 1952 S.C. 143: 


. 1952 S.C.J. 224, has pointed out that a suit under 


Sec.92 is.a suit of a special nature which presup- 
posed the existence ofa public trust ofa religious 
or charitable character. The plaint allegation is 
that there is a charitable trust and that there are 
circumstances requiring settlement ofthe scheme 
for the proper administration of the trust. On the 
allegations in the plaint, it is clear that the ingre- 
dients of Sec.92 of the Code of Civil Procedure aré 
attracted. Refusal of leave to sue on such facts 
does not appear to be legal. /Paras 5, 8 and 10] 
Grounds of appeal show that his grievance is 
primarily on the basis that in the impugned order, ' 
a direction has been given to the receiver to han- 
dover possession of the properties of the trust to 
the newly elected office-bearer. According to him 
since possession of the trust properties had been 
taken from him in theevent ofrefusal of relief, the 
property could have been delivered to him. He 
has, on this basis, tried to contend that the appeal 
is not maintainable as it is not in fact against the 
refusal of relief. It is however, not possible to view 
sucha limited character of the appeal. All that was 
necessary for, the appellant to satisfy is he is a 


` 


II] 


, person aggrieved and that he is in a position that 
in the event of thé appeal being allowed, he either 
gets thé benefits for himself or for the causes for 
which the applicants applied to the Court for the 
grant of relief. It is not possible on the facts of this 
case to say that the appellant is not one such 
person. He, it is notin dispute, has been associated 
with the trust. Today, he may not be one of the 
elected office-bearers. Nonetheless, his interest 
: pro bono publico is not in doubt. ` [Para 9] 
Cases referred to: 
Pragdasji v. Ishwarlalbhai, (1952)2 M.L.J. 94: A.LR. 
1952 S.C. 143: 1952 S.C.J. 224; Harendra Nath v. 
Kali Ram Das, A.LR. 1972 S.C. 246; Devalur Pitcha- 
yya v. Divi Venkatakrishnamacharlu, 58 M.L.J. 39; 
Chikka Venkatappa v. Tarumaniiuppa HEP 
Mys.L.J. 296. 
Appeal under clause 15 of the Letters Patent 
' against the order of Sethuraman, J. dated 29.11.1988 
and made in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in Applica- 
tion No.2063 of 1986 in unnumbered civil suit of 
1986 on the file of this Court. 
"The Judgment of the Court was delivered by 
Mishra, J.: Alearned single Judge of this Court has 
declined to grant leave to the plaintiffs-respon- 


dents to institute the suit under Sec.92 of the Code - 


of Civil Procedure. One of the respondents in the 
application, named as the defendant in the plaint, 
has preferred the appeal. 


2. Claiming inter alia that the first applicant- -first 


respondent was a life member in the defendant 
trust and that he was closely associated with the 
management of the schools belonging to the trust 
as an executive member of the Parents-Teachers’ 


Association and the second applicant-second’ 


respondent too was in the Executive Committee 
. of the Parents-Teachers’ Association of the School, 
the applicants filed the application praying for 
leave to sue. According to them, this trust was 
started by the State Bank of India C “ficers’ Asso- 


ciatión for the advancement of the education for . 


the benefit of the public. When the trust was 
started, the subscribers to the Trust became the 
members ofthe trust by virtue of the bye-laws.. The 
officers of: the -Association also became the 
ex-officio, office-bearers of the trust. They were, 
however, serving officers in the State Bank of 
India. 

3. It so-happened in Writ Petition -No. 9933 of 
1985, the Supreme Court held that officers of the 
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Bankshould notactively work fora trust involving 
collection of funds from the public, and observed 
as follows: 

“Weare of the firm opinion that no emaioyee 

of the nationalised bank or any Other public 

» sector corporation should engage himself in 
collecting donation for any trust or other 
organisation from persons with whom because 
into contact in the course of his employment. 

It is. not ‘desirable. It is likely.to lead to 
unhealthy practices‘ and harmful results, 

: intended or unintended. It the world of 
commerce, quid pro quo and not charity is the - 
rule. Those in a position of advantage by rea- 
son of their office have to be very wary. Other- 
-wise they may unsuspectingly walk into traps." 

4. It is further stated that the Management of the 


State Bank of India has consequently issued a ’ 


directiveto the ‘Association Officers to desist from 
associating themselves with the trust-or holding 


‘office in the trust and it also directed that no 


employee shall promote or constitute or associate 
himself with the trust which directly or indirectly 
contains the Bank’s name or provides for collec- 


' tion of funds from the public including the nak 


clients. Alleging that the directive has in such a ` 
situation paralysed the functioning of the joie 


‘dant’s trust and'it became necessary to move the 


court for framing a scheme to appoint new trus- 
tees in the place of the existing trustees, the appli- 
cants filed the application seeking leave to insti- 
tute the suit. It appears that besides the applica- 
tion for leave to institute the suit, another applica- 
tion was filed praying for appointment of a 
receiver to administer the alleged trust pending 
disposal of the application for leave. A learned 
single Judge of this Court passed an order stating 
that by consent of both parties, a retired Judge of 


‘this Court was appointed receiver to administer 


the State Bank of India Officers’ Association 


. Educational Trust pending disposal of the appli- | 


cation for leave. Several other applications were 
filed in relation to the administration of the trust. 
But no specific orders were passed in these appli- 


. cations, and bya common order, P.K.Sethuraman, 


J., disposed of the main application for grant of e 
leave to sue under Sec.92 of the Code of Civil 
Procedure, holding inter alia thatleave to sue to ` 
file the suit under Sec.92 of the Code of Civil 
Procedure cannot be granted in this case. The 


learned single Judge has noted the facts as follows: . ' 


y 
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“In the plaint also after mentioning other details 


about the formation of the trust and also the 


manner how the funds were collected, how the 
schools were started in different, places, how 
they had been managing, the circular issued by 
the management dated 18.2.1986 regarding 
the disciplinary action to be taken for collec- 
tion of funds by the Officers’ Association and 
also referring to the bye-laws of the trust and 
issue of notice by the Management of the State 
. Bank of India to the office-bearers of the trust 
it hasbeen prayed for framing a scheme for the 
management of the trust and as earlier shown 
the amendment also has been suggested .in 
paragraph 4 to the various clauses of the bye- 
laws in the cause,of action paragraph it has 
been mentioned about the statemen: of the 
management of State Bank of India objecting 
to theuse ofthe nameand directing deletion of 
the name and also directing the office-bearers 
ofthe trust to desist themselves from the trust. 
Therefore, it is clear that whilesuit issought to 
be filed because of the objection. taken by the 


Management of the State Bank of India for, 


` naming school as State Bank of India Officers’ 

Association Educational Trust and also for the 
Officers Associdting with the Trust end col- 
_lecting funds and donations from the Bank. 


"22: It may be pointed out that the trust itselt 


was established by the State Bank of India 
Officers Association for the various objects 
enumerated in the Memorandum of Associa- 


tion and the Officers who subscribed to the ` 


Memorandum of Association became founder 


members of the Trust and they are office- | 


.bearers and members of the Secretariat of the 
State Bank of India Officers’ Association, Madras 
Circle. As per bye-law they shall remain members 
so long as they held respective offices in the 


Association. In the event: of cessation of ` 


membership the respective successors to the 
office shall ipso facto become members of the 
Society. The president, Secretary, Associate 
, Secretary, Treasurer among themselves shall 
constitute themselves into a management 
committee andas to the officers, the President 


of the State Bank of India Officers’ Associa- ` 


tion, Madras Circle, shall be the President of 

the Trust. The Treasurer-of the Association 

shall be the Treasurer of the Trust. The Gen- 

eral Secretary/Deputy Secretary and/or vice 
è 


? 
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President of the Association as may be deter- 
mined by the Committee shall be the Secretary 
and Associate Secretary of the Trust (Bye-law 
XIX (a). Therefore, it is clear that the Presi- 
dent, Treasurer, General Secretary and Vice 
President became officers of the trust also. The 
- other office-bearers have not been made as 
parties either in the suit or in the application.” 
5. The question before the learned single Judge, 
was whether on the'aforementioned facts, a suit 
under Sec.92 of the Code of Civil Procedure could 
be filed and leave should be granted. He has, 
however, stated at one place. ;'. y 
“It will be worthwhile to mention that the two 
- applicants are not in any way concerned with 
the State Bank of India Officers’ Association. 
While that is so, it is not known as to how they 
` had come to know the directive issued by the | 
Management of the State Bank of India to, the 
Officers’ Association as wellas members of the 
Trust. It may also be pertinent to point out that 
the application and the plaint are dated 10.4.1986 
and they had been filed into Court on 11.4.1986. 
According to the affidavit filed by Mr.M.Bala- 
krishnan, the applicant in A.Nos.2979, 2981 
and 2982 of 1986, it has been stated that he has 
been declared elected General Secretary of the 
State Bank Officers Association on 6.4.1986 
and the only respondent/defendant shown in 
“the application and in the plaint State Bank of 
India Officers’ Association Educational Trust 
by its Secretary Mr.E.A.G.Moses was not the 
Secretary on the date of the institution of the 
suit,'as according to the affidavit filed by 
Mr.Balakrishnan, Mr.Moses contested for the 
office of the President of the Association and 
he was defeated in the election and further 
according to the affidavit, the said Moses with 
ulterior motive and object ofsomehow contin- 
ued to be in charge of the institution, has 
colluded with the plaintiffs and- he had engi- 
neered the suit and the application filetl and 
also without any authority whatsoever con- 
sented to the appointment of a Receiver even 
before permission to sue was granted by this 
Court. In this connection it was also submitted 
. onbehalfofthesaid applicant that Moses hàd 
even resigned from the primary membership _ 
of the State Bank Officers’ Association and as 
: such he has no locus standi whatsoever to, be 
_ the respondent/defendant in the proceedings. 
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Itwas also submitted that everi in theyear1979 | — 


the formation of the trust and the proposed 
activities ofthe trust had been informed.to the 


Chairman, State Bank of India and he had been, 


sent the Memorandum of Association of Trust 
alongwith the Special brochure brought outin 
that regard. ` 
23. It was also submitted that on 6.6.1979 the 
school at Madras was inaugurated by the Chair- 
man of the State Bank of India in the presence 
of dignitaries in the City of Madras. It was also 
further submitted that there had been a collec- 
tion of more than Rs.8,00,000 and a souvenir 
had also been released and the members of the 
State Bank of India in Tamil Nadu, Karnataka 
and Pondicherry had made collections and 
there had been some benefit musical programme 
., also through which funds were raised. It was 
further submitted that even in the year 1980 
_ there was issue of a circular letter dated 


24.10.1980 regarding collection of funds by the ` 


Officers Association and it was pointed out 
that such activity was in contravention ofcon- 
ditions of service as laid down in the Rule for 
the Supervising Staff Service. It was also sub- 

' mitted that under Rule 42(3) of the State Bank 
of India Supervising Staff Service Rules, it has 
stated that “no employee shall, except with the 
previous sanction of the appropriate authority 
ask for or accept contributions or otherwise 
associate himself with the raising of any funds 
or other collection in cash or in kind.” Under 
the abovesaid circular the officers were 
advised to stop such activities mentioned above. 
Again there was a similar circular in the month 
of November, 1980.” . 

Besides the above,’the learned Judge has taken 

notice of the dispute between the parties and the 

various ‘rules and the Use: -laws and stated as fol- 
lows: - - 

-“Therefore 1f the Management of the State 
Baak of India accedes to the request of the 
SBIOA, and if the association also makes the 
necessary amendments in the byelaws.with the 
approval of the Registrar under the Societies 

‘Registration Act, there could be no hindrance 
in the continued and effective functioning of 
the Trust established by the SBJOA. Having 
regard to the steps alleged to have been taken 


by the new office-bearers of the Association > 


with the Management of State Bank of India, I 
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feel there is absolutely no need fora suit of this _ 
nature to be entertained by this Court and the 
alleged cause of action cannot at all be said to 
be a real one.” 

6. With respect, we have to say that the learned 
Judge was not adjudicating any dispute between 
the parties in the suit, but was examining, whether 
on the allegations in the plaint, a case had been 
made out for leave under Sec.92 of the Act. The 
law on the subject is not in dispute. The Supreme 


` Courtin Pragdasji v. Ishwarlalbhai, (1952)2 M.L.J.: 


94: AIR. 1952 S.C. 143: 1952 S.C.J. 224, has 
pointed out that a suit under Sec.92 is a suit of a 
special nature which presupposes the existence of 
apublictrustofa religious or charitable character. 
The Supreme Court has said: 
“Such a suit can proceed onlyon the allegation 
that there isa breach ofsuch trust or that direc- 
tions from the court are necessary ‘for the 
administration thereof, and it must pray for 
one or other of the-reliefs that are specifically 
mentioned in the Section. It is only when these 
conditions are fulfilled that the suit has got to 
bebrought in conformity with the provision of 
Sec.92, C.P.C. As was observed by the Privy 


Council in Abdur Rahim v. Md.Barkat Ali, 55 


' Ind. App. 96 (P.C.), a suit fora declaration that 
certain property appertains toa religious trust 
may lie under the general law but is outside the 
scope of Sec.92, C.P.C. In the case before us, 
the prayers madein the plaint are undoubtedly 
appropriate to the terms of Sec.92 and the suit 
proceeded on footing tat the defendant, who 
was alleged to be the trustee in respect of a 
public trust was guilty of breach of trust. The 
defendant denied theexistence of the trust and 
denied further that he was guilty of misconduct 
of breach of trust. The denial could not cer- 
tainly oust the jurisdiction of the court, but 

. when the courts found concurrently on the 
evidence adduced by the parties, that the alle- 
gations of breach of trust were not made out, 
and as it was not the case of the plaintiffs, that 
any direction of the court was necessary for 

. proper administration of the trust, the very 
foundation of a suit under Sec.92, C.P.C. , 
became wanting and the plaintiffs had fibso- 
lutely no causé of action for the suit they insti- 
tuted. In these circumstances, the finding of 
the High Court about the existence of a public 
trust was wholly inconsequential and as it was 
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unconnected with the grounds upon which the 
case was actually disposed of, it could not be 
made a part of the decree ór the final order in 
theshape ofa declaratory reliefin favou ofthe 
plaintiffs.” 


Stating further, on the objection that even if the’ 


plaintiffs failed to prove the other allegations 
made in the plaint, they did succeed in proving 
that the properties were public and charitable 
trust properties, the Supreme Court observed: 
“The reply to this is, that ina suit framed under 
Sec.92, C.P.C., the only reliefs which the plain- 
, tiff can claim and the court can grantare those 
enumerated specifically in the different clauses 
of the section. A relief praying for a declara- 
tion that the properties in suit are trust prop- 
erties does not come under any of these clauses. 
When the defendant denies the existence of a 
trust, a declaration that the trust does exist 
might be made as ancillary to the main relief 
claimed under thesection if the plaintiffis held 
entitled to it; but when the case of the plaintiff 
fails for want of a cause of action, there is no 
warrant for giving him a declaratory relief under 
the provision of Sec.92, C.P.C. The finding as 
to the existence of a public trust in such circum- 
stances would be no more than an ob;ter dicrum 
and the same cannot constitute the final deci- 
sion in the suit." 
7. This view has been reiterated, and no departure 
has been shown in any of the judgments of the 
Supreme Court in’ this behalf. Reiterating the 
same view in Harendra Nath v. Kalt Ram Das, 
ALR. 1972 S.C. 246, it has been pointed out, 
“It is well settled by the decisions of this Court 
that a suit under Sec.92 is of a special nature 
which pre-supposes the existence of a public 
trust of a religious or charitable character. 
Such suit can proceed only on the allegation 
that there is a breach of such trust or that 
directions from the court are necessary for the 
administration of the trust. In the suit, how- 
' ever, there must bea prayer for oneor other of 
the reliefs that are specifically mentioned in 
thesection. Only then thesuit has to be filed in 
eonformity with the provisions of Sec.92 of the 
Code of Civil Procedure." 
8. It appears that the attention of the learned 
Judge was drawn to a judgment of this Court in 
Devalur Pitchayya v. Divi Venkatakrishnamacharlu, 
58 M.L.J. 39. In that judgment also, it has been 
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observed: 
*....the object of requiring sanction of permis- 
sion before such suits are instituted under 
'' Sec.92 is to safeguard not only the rights of the 
public but also the rights of the institution and 
the trustees. The suit being a representative 
suit it is necessary to see that the persons who 
come forward are persons who have an interest 
in the temple and persons who can be safely | 
entrusted with the conduct of the suit. Even 
though the whole public are technically par- 
ties; still the plaintiffs who file thesuit have the 
conduct of the suit and very large powers in the 
shaping and the conduct of the suit. As a mat- 
ter of general experience the public leave to 
the plaintiffs to conduct’all the proceedings 
and to take the various steps necessary for its 
successful prosecution. It is also for the benefit 
of the institution and of the trustees because it 
affords a safeguard against impecunious and 
improper persons coming as plaintiffs and ` 
involving the trust in litigation and expenses 
and it is also a safeguard that the persons are 
substantial person from whom if the suit fails, 
the cosis can be recovered, and not merely men 
of straw... 
‘The authority giving the sanction must con- 
sider the various aspects before giving the 
sanction and one important consideration 
should be as regards the status and position of 
those who come forward to represent the 
community... 
It would be more desirable before giving the 
sanction that notice should be given to the 
institution or.the trustees although it is not 
obligatory." 
9. Sub-sec.(1) of Sec.92, Code of Civil Procedure, 
states: ' 
*92.(1) In the case of any alleged breach of any 
express or constructive trust created for public 
purposes ofa charitableor religious nature, or 
where the direction of the court is deemed nec- 
essary for the administration ofany such trust, 
the Advocate General or two or more persons 
having an interest in the trust and having 
obtained the leave of the Court may institute a 
suit, whether contentious or not, in the princi- 
pal civil court oforiginal jurisdiction orinany ` 
other court empowered in that behalf by the 
State Government within the local limits of 
whose jurisdiction the whole or any part of the 


I] 
subject-matter of the trust is situate, to obtain 
a decree-- : 

(a) removing any trustee; 

(b) appointing a new trustee; 
(c) vesting any property in a trustee; - 
(cc) directing a trustee who has been removed. 
Or a person who has ceased to be a trustee, to 
deliver possession of any trust property in his 
possession to the person entitled to the posses- 
sion of such property; 

(d) directing accounts and inquiries; - 


(e) declaring what proportion of the trust- 


property-or of thé interest therein shall. be 
allotted to any particular object of the trust; 
(fy authorising the whole or any part of the 


trust property to’ be let, sold, noe or 


exchanged; , 

(g) settling a scheme; or ` ; 

(h) granting such further or other relief as the 

nature of the case may require.” 
Sub-sec.(3) of Sec.92 gives power to ihe Court to 
alter the original purposes of an express or con- 
structive trust created for public purposes of a. 
charitable or religious nature and allow the prop- 
erty or income of such trust or any portion thereof 
to be applied cy pres in one or more circumstances 

-enumerated therein. We can see, however, the 
plaint allegation is that there is a charitable trust 
and that there are circumstances requiring settle- 
ment of the scheme for the proper administration 

. of the trust. 

. 10. Learned counsel for the respondent-trust, 
however, contended that the instant appeal is not 
filed by.the applicants, but one of the respondents 
has chosen to move theappeal. Grounds of appeal 


show that his grievance' is primarily on the basis - 


that iri the impugned order, a direction has been 
given to the receiver to handover possession of the 


properties of the trust to the newly élected office- - 


bearers. According to him since possession of the 
trust properties had been taken from-him in-the 
event of refusal of relief, the property could have 
been delivered to him. He has, on this basis, tried 
to contend that the appeal is not maintainable as 
it is not in.fact against the refusal Of relief. It is, 
however, not possible to view such a limited char- 
acter of the appeal. Ali that.was necessary for the 
appellant to satisfy he is a person aggrieved and 
that he is in a position that in the event of the 
appeal being allowed, he either gets the benefits 
for'himself or for the causes for which the 
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applicants afplied to the Court for the grant of 


relief. It is not possible on the facts of this case-to-. 
say that the appellant is not one such person. He, 


- itis not in dispute, has been associated with the 


trust. Today, he may not be one of the elected 
office-bearers. Nonetheless, his interest pro bona 
publico is not in doubt. Learned counsel for the 
appellant, however, has contended that it has been 


. found that the properties of the trust are in the 


hands of a society registered under the Societies 
Registration Act. He has drawn our attention to: 
the specific finding in this behalf recorded by the 
learned single Judge on thebasis.of a judgment in: 
C.Chikka Venkatappa v. D.Hanumanthappa, . 
(1970)1 Mys.L.J. 296, that Sec.92 of the Code of . 
Civil Procedure is not attracted in a case of a 
society registered under the Societies Registra- 
tion Act. We, however, do not propose to say 
anything finally in this behalf, for what is found in 
the plaint is that members of the Society have 
constituted a trust and that the officer-bearers of. 
the society have become office-bearers of the trust, 
Whether the two are separate legal entities and 
whether the trust exists independently are ques- 
tions that have to be answered only on such issues 
of fact that may be pertinent on the pleadings of 
the parties. Since this will be an issue beyond the 
application for leave to sue in our opinion, itis not 
the appropriate Stage to examine it. 

11. It is a fit case, in our opinion, in which’ this 
Court should leave any contest open, as to whether 
there is a charitable trust attracting Sec.92 of the 
Gode of Civil Procedure, and whether on the facts 
of this case a scheme should be ordered, or any 
alternative relief should be granted to the appel- 
lant in the event of the leave granted and the suit 
contested. We, however, see, that on the allega- 
tionsin the plaint, it isclear that the ingredients of 
Sec.92 of the Code of Civil Procedure aré 
attracted. Refusal of leave to sue on such facts 
does not appear to be legal. Lo 


. 12. The appeal is allowed. The impugned order is 


set aside, Leave prayed for'is granted. The suit , 
shall accordingly be registered and proceeded in 
accordance with law. There shall, howevetape no e 
Order as to costs. i 

‘ Appeal allowed. 


7: 


‘ 
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IN THE HIGH COURT OFJ UDICA TURE AT 
MADRAS. 


Present: Srinivasan, J. 
C.R.P.Nos.2305 and 2306 of 1991 23rd April, 1992. 
... Petitioners 


Mjs.Jupitor Traders and others 


v. ] 
A.T.Sankar and another 


...Respondents. 
Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960 as amended by Act XXHI of 
1973), Sec.25 - Petitioner filing petition for fixation 
of fair rent against partnership firth - Fair rent fixed 
- Both parties aggrieved - Filing appeals - Petitioners 
filing application to implead partners of firm as 
parties to appeal - Application ordered - Appellate 
authority remittingthe matter to the Rent Controller 
- Directions given - Order, if an order of remand - 
Revision whether lies against the order. 

The order cannot be treated as an order qfremand 
as the appellate authority has not chosen to set 
aside the order of the Rent Controller made ear- 
lier fixing the fair rent at Rs.2,333. That fact that 
he has directed the Rent Controller to pass a fresh 
order and send thesame to him within a period of 
two months indicates definitely that he is only 
calling for a finding from the Rent Controller. 
Obviously the appellate authority expected the 
partners to file fresh pleadings and adduce fresh 
evidence on the basis of which. he directed the 
Rent Controller to give a fresh finding. But the 
first sentence of the order reads as if the appeals 
were allowed. Reading the entire order, the only 
possible interpretation that can be given is that 
the order is one calling fora finding from the Rent 
Controller and that it does not dispose of the 
appeals on the file of thé appellate authority once 
and for all. The order did not deal with the merits 
of the appeals. It only directed the impleading of 
the partners of the tenant firm before the Rent 
Controllerand called upon the Rent Controller to 
give a fresh finding on the basis of additional 
pleadings and evidence which may be adduced by 
the parties; There was no discussion of the merits 
of the appeals. Nor was there any finding setting 
aside the finding given by the Rent Controller on 
the amount Of fair rent to be fixed to the building. 
Hence the appeal R.C.A.Nos.300 and 371 of 1986 
continue to be pending in the eye of law on the file 
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of thé appeliate authority and they require to be 
disposed of in accordance with law. 

[Paras 3 and 13] 
Cases referred to: 
Mijs.Chhotelal Pyarelal v. Shikharchand, (1984)4 
S.C.C. 343: A. R. 1984 S.C. 1570; Ramachandra v. 
Beero Pollai, A.I.R. 1936 Mad. 531; Fernandes v. 
Ranganayakulu Chetty, (1952)2 M.LJ. 445; 
P.N.Thakershi v. Pradyumansinghji, A.I.R. 1970 
S.C. 1273; P.Satyanarayana v. Land Reforms Tri- 
bunal, A.LR. 1980 A.P. 149; Doskey Machado v. 
Francis Games, (1984)2 M.L.J. 42; Collector of 
Madras v. G.Logeswara Rao, 99 L.W. 432; 
Re.S.N.Komaraswami Gounden, (1951)1 M.L.J. 
422; T.S.Pichaiyaa v. Rent Controller, Tuticorin, 
(1983)1 M.L.J. 18; Natarajan v. State of Madras, 
LL.R. 1960 Mad. 449. 
Petitions under Sec.25 of the Tamil Nadu Build- 
ings Lease and Rent Control Act XVIII of 1960 as 
amended by Act 23 of 1973; praying the High 
Court to revise the Order of the Court of Small 
Causes (VII Judge), Madras,-dated 3.5.1991 and 
made ih M.P.Nos.301 and 302 of 1991 in 
R.C.A.Nos.300 and 371 of 1986, respectively. 
N.Maninarayanan, for Petitioners. 
K.P.Unni Krishnan, for Respondents. ' 
The Court made the following 
ORDER:- The respondents hereín filed 
R.C.O.P.No.3336 of 1984 for fixation of fair rent. 
In the original petition, M/s.Jupitor Traders, a 
partnership firm, was the only respondent. The 
Rent Controller by order dated 27.2.1986 fixed the ` 
fair rent at Rs.2,333 per mensem. Both parties 
were aggrieved by that order. The tenant .filed 
R.C.A.No.300 of 1986 and the landlords filed 
R.C.A.No.371 of 1986 and when the appeals were. 
pending, the landlords filed an application in 
M.P.No.1255 of 1986 for impleading the partners 


. of M/s.Jupitor Traders as parties to the appeal. 


That application was made because of the ruling 
of the Supreme Court in M/s.Chhotelal Pyafelal v: 
Shikharchand, (1984)4 S.C.C. 343: AIR. 1984 
S.C. 1570, in which the Apex Court held that an 
application for eviction would not be maintain- 
ableagainst a firm in the firm's name, as the Code 
of Civil Procedure was not applicable to proceed- 


‘ings under the Rent Control order of the-Central 


Provinces. The Supreme Court however had-pointed 
out in that judgment that the non-joinder, of the 
partners by itself would not result in. the dismissal 
ofthe Applicaton filed by the landlord, as-it would 
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be merely a case of misdescription and it could be 
corrected at any stage of the proceedings. The 
court observed that there can be no doubt that the 
partners of the firm were before the court, though 
in a wrong name. . 

2. The application was ordered by the appellate 
authority on31.3.1987 and the partners of the firm 
who are petitioners 2 to 5 herein, were impleaded 
in the appeals. The appeals were heard in 1989. 
The appellate authority passed a common order 


on 31.10.1989. It is a curious order which cannot ' 


be fitted with any description known to law. The 
first sentence of the order reads that the appeals 
were allowed. Then, a direction to the landlords is 


given to implead the partners of the tenant firmas | 


parties to the original petition in the court of the 
Rent Controller and amend the cause title accord- 
ingly. Then, it is stated that the Rent Controller 
shall take into account the pleadings and evidence 
of such partners and pass a fresh order and for- 
ward the same within a period of two months to 
the appellate authority. A time limit was fixed for 
the amendment of the original petition by the 
landlords. Both the parties were directed to 
appear before the Rent Controller on 16.11.1989. 
They were directed to co-operate with the Rent 
Controller to complete the matter atan early date. 
3. The order cannot be treated as an order of 
remand, as the appellate authority has not chosen 
to setasidé the order of the Rent Controller made 
earlier fixing the fair rent at Rs.2,333. The fact that 
hehas directed the Rent Controller to pass a fresh 
` | order and send the same to him within a period of 
two months, indicates definitely that he is only 
calling for a finding from the Rent Controller. 
Obviously, the appellate authority expected the 
partners to file fresh pleadings and adduce fresh 
evidence on the basis of which he directed the 
Rent Controller to give a fresh finding. But the 
first sentence of the order reads as if the appeals 
were allowed. Reading the'entire order, the only 
possible interpretation that can be given is that 
theerder is one calling fora finding from the Rent 
"Controller and. that it does not dispose of the 
appeals on the file of. the Appellate Authority 
once and for all. , NC DI ou 

4. Before the Rent Controller, a fresh additional 
counter-statement was filed by the partners ofthe 
tenant firm on 28.8.1990, but, no further evidence 
was adduced by either party. Inspite of that, tlie 
Rent Controller. proceeded to consider the 
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evidence and passed an order on 17 .9.1990 fixing 
the fair rént at Rs.1,462 per mensem. He pur- 
ported to pass.a judgment and decree as if the 
matter.was before him on remand. p 

5. The petitionérs herein filed R.C.A.No.129 of 
1991 challenging the order of the Rent Contoller 
dated 17.9.1990. The respondents did not prefer 
anappealat that time, but, they claim to have filed 
an appeal with an application for condonation of 
delay in filing the same long afterwards, ie., on 
22.3.1991. But even before that, the respondents 
filed M.P.No.302 of 1991-undei the Code of Civil 
ProcedureandSec.23(3) of the Tamil Nadu Build- . 
ings (Leaseand Rent Control) Act and Rule28(7) . 
of the Rules framed under the Act. The prayer in ` 
the petition is to review the common order passed 
by the appellate authority on 31.10.1989 and give 

a date for hearing of R.C.A.Nos.300 and 371 of 
1986 for considering the propriety, regularity and 
correctness of order passed by the Trial Judge on 
17.9.1990 in R.C.O.P.No.3336 of 1984. In the affi- - 
davit filéd in support of the petition, it is stated 
that the appellate aüthority had no jurisdiction to 
remand the rent control petition to the trial court 
for fresh disposal and it had jurisdiction only to 
call fora finding by retaining the appeals on its file. 
It is stated that there is a error apparent on the 
record committed by theappellate authority and it 
should be set right by the court. : 


-6. That application was opposed by thepetitioners 


herein. The appellate authority passed an order 
on 3.5.1991 allowing the application. He has 
expressly viewed that the appeals ought to have 
been-reiained on its file as there was a directionto . 
the Rent Controller to send the order to the 
appellate authority within two months from 
31.10.1989, on which date the appellate authority 


made the order in question. He has referred to the 


pendency of R.C.A.No.129 of 1991 and directed 
that all the three appeals, viz., R.C.A.Nos.300 and 
371 of 1986 and 129 of 1991 should be heard 


'together and disposed of together. Aggrieved by 


the said order, the petitioners have preferred these 
revision petitions. i ; 
7.Thecontention urged by learned counsel for the 
petitioners is that the appellate authority has no 
power of review, as there is no specific provision in . 


"Tamil Nadu Buildings (Lease and Rent Gontrol] 


Act empowering the appellate authority to grant 
a review. It is also contended that the appellate e 
authority being a statutory tribunal has no 


i 


508. 


inherent power of review and the order vrhich is 
Sought to be revised, it sustainable in. law, inas- 
much as it has chosen to review the earlier order 
dated 31.10.1989 allowing the appeals and 


. remanding the matter to the Rent Controller for 


fresh disposal. It is the contention of Tearned 
counsel fór the petitioners that the order of the 
appellate authority dated 31.10.1989 wàs undoubt- 
edly an orderof remand and if the landlords were 
a ggrieved thereby, they ought to have Challenged 


thé same bya revision in this Court and they have | 


no right to file a petition for review before the 

. appellate authority itself. 

8. In support of his contentions, learned counsel 

refers tò the following rulings: ~ 
(i) Ramachandra v. Beero Pollai, A.T.P. 1936 
Mad. 531, (ii) Femandes v. Ranganayakulu Chetty, 
(1952)2 MLJ. 445, (iii) P.N.Thakershi v. 
Pradyumansinghji, A.L.R. 1970 S.C. 1 273, (iv) 
P.Satyanarayana v. Land Reforms Tribunal, ALR. 
1980 A.P. 149, (v) Doskey Machado v.. Francis 
Games, (1984)2 M.L.J. 42.. 

In those cases, it has been held that a court has no 

inherent power of review and it has to be con- 

ferred by a statue expressly or by necessary impli- 

‘pation. 

9, On the other hand, learned counsel for the 

respondents places reliance on the judgment of 


' Justice Kader in Collector of Madras v. G.Logeswara 


Rao, 99 L.W. 432, in which the learned Judge has 


considered the power of review of the Rent Con- 


troller and the appellate authority under the pro- 
visions of the Tamil Nadu Buildings (Lease and 
Rent Control) Act. He rejected the contention of 
the petitioner before him and held that the 
Authorities under the Act had an inherent power 
to review their own orders with a view to correct- 
ing patent or obvious mistakes in order to advance 
the ends of justice and redress a wrong. 


: 10. Reliance is also placed by learned counsel for 


the respondents on a judgment of a Division Bench 
of this Court Jn Re.S.N.Komaraswami Gounden, 
(1951)1 M.L.J. 422. The Division Bench in that 
case held that though Sec.151, C.P.C. by itself 


. would not apply to proceedings under the Act, a 


quasi-judicial tribunal like the Rent Controller or 
ethe appellate tribunal had an'inherent power to 
set right mistakes made by inadvertence so long às 
the amendment did not amount to a review OE the 


.* adjudication already made. 
` 11. My attention is also drawn to a Judgment of 
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Justice Padmanabhan in T.S.Pichaiya v. Rent 
Controller, Tuticorin, (1953)1 M.L.J. 18. The learned. 
Judge held in that case that an application, for 
restitution was an application for execution and 
the Rent Controller had the power to order resti- _ 


` tution. He relied on the principle that an.act. of 


court shall prejudice no man, as found in the latin 
maxim;zacfus curiae neminem gravabit. 

12. It is held by a Division Bench of this Court in 
Natarajan v-State of Madras, I.L.R. 1960 Mad. 449, 
that in order to render justice, all statutory tribu- ` 
nals, so long as they exercise judicial functions 
should be held to possess inherent powers to 
review their judgments, where due cause is shown. 
13.1 do not think it necessary to refer to the other 
judgments cited by the counset ón both sides; as in 
my view they are not relevant for the present case. ` 
I do not also propose to consider the question 
whether the Rent Controller or the appellate 
authority has an inherent power of review in a 
matter arising under the Act. In this case, it is not 
necessary to decide that question. I have stated 
already that the order dated 31.10.1989 passed by 


` the appellate authority is not one which disposed 


of the appeals once and for all. The order did not 
deal with the merits of the appeals. It only directed 
the impleading of the partners of the, tenant firm 
before the Rent Controller and called upon the 
Rent Controller to give a fresh finding on the basis 
ofadditional pleadings and evidence which maybe, 
adduced by the parties. There was no discussion of 
the merits of the appeals. Nor was there any find- 
ing setting aside the finding given by the Rent 
Controller on the amount of fair rent to be fixed 
for the building. Hence the appeals R.C.A.Nos.300 _ 
and 371 of 1986 continue to be pending in the eye 
of law on the file of the appellate authority, and 
they require to.be disposed of in accordance with 
law. The petitioner filed by the respondents for 
review was only a reminder to the court that 


` appeals R.C.A.Nos.300 and 371 of 1986 were 


pending. Really, a petition was unnecessaryanda - 
memo would have served the purpose. js 


' 14. There is no doubt whatever that the two 


appeals R.C.A.Nos.300 and 371 of 1986 are pénd-.. 
ing before the appellate authority and the Rent ` 
Controller was directed te submit his finding to 
the appellate authority within a period of two 
months. Hence, the fresh order passed by the Rent’ 


" Controller on 17.9.1990 could only be considered 


asa finding given by the Rent Controller: TOOUER 


i 
s 
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on the basis of Evidence diradi on record. It was 
open to both parties to challenge the finding by 


filing memorandum of objections. Instead of fil- ` 


ing memorandum of objections, the petitioners 
have chosen to file a regular appeal treating the 
finding of the Rent Coniroller fixing the fair rent. 
Thus, R.C.A.No.129 of 1991 has come to be pend- 


ing. Though it is in the form of á regular appeal, it - 
canbe treated as memoranda of objections filed by 


tlie tenants to the finding of the Rent Controller 


and the appellate authority can consider thesame :' 


as such. 
15. Similarly, the appeal! filed by the respondents 
can also treated as a memorandum of objections 


filed by the respondents to the finding of the Rent i 


Controller. As it is only a memorandum of objec- 
‘tions, there is no question of limitation or condo- 
nation of delay in filing the same. The’ memoran- 
- dum of appeal filed by the respondents before the 
appellate authority shall be treated as memoran- 
dum of objections filed by the respondents and 


considered by the appellate authority along with, 


* the appeals, R.C.A.Nos.300 and 371 of 1986. 


16. The direction given by the appellate authority 
. is to hear all the three appeals together and dis- ` 


pose of the same together. Ido not find any error 
in the said direction and it has to be upheld. 

17. I must also point out that if ultimately the 
appellate authority passesan order in theappeals, 
it is not necessary for the parties to file different 
revision petition against each of the appeals. If the 
tenants are aggrieved, they can file one revision 


petition against the said common order-and simi- ` 


larly, if the landlords are aggrieved, they can file 


one revision petition aper "he said common , 


order. 


18. In the result, the civil-revision | petitions a are 


dismissed. There will be no order as to costs. 

19. A5 the matter has been pending for 8 years by 
. now from the institution of the proceedings for 
' fixation of fair rent, the appellate authority is 


directed to dispose ofthe appease on its file on or ` 


before 34.7.1992. 


BS. . mS ---- Petitions dismissed. 


i Present: S.Ramalingam, J. ; 


Aog. . Es 


IN THE HIGH COURT OF JUDICATURE AT 
.MADRAS... E 


WP.No.5558 of 1989 ” 6th March, 1990. 
... Petitioner 


Secretary to Government of India and others 
: pétpondenne 


(A ) Land ARE (Iof 1894), Secs. 4 1) and 
6 - Notification under Sec.4(1) gazetted on 12.2.1986 
- Substance of notification plüblished in Newspapers 
on 3.3.1986 and 12.3.1986 - Published in locality on 


~ 4.4.1986 - Period of one year from date of notifica- 
~ion nformaking declarationunder Sec.6- Reckoning 


“of, - 

From the records, it is seen that though the noti- 
fication under Sec.4(1) was gazetted on 12.2.1986, 
the substance of the notification was published in 
the Tamil Newspaper on 3.3.1986 and in The 
Hindu on 12.3.1986 and the substance of the noti- 
fication was published in the locality on 4.4.1986. 


. Reckoning 4.4.1986 as the date of publication of 


notification under Sec.4(1) the declaration made 
on 28.3.1987 is well within.a per;ud of one year. 

. [Para 4] 
(B) Land Acquisition Act (Iof 1894), Secs.6and 11- 
A - Declaration under Sec.6 published in Gazette on 
28.3.1987, published in newspapers on 30.3.1987 
and published in locality on 1.4.1987 - Award made 
on 31.3.1989, if within two years prescribed under 
Sec.11-A. 
The declaration under Sec. 6 though;Gazetted on 
28.3.1987 was published in Tamil Newspaper on 
30.3.1987 and News Today, an English Newspaper 
on thesame day and it was published in the locality 
on 1.4.1987. Reckoning the date of declaration 


under Sec.6 as 1.4.1987, the award made on 31.3.1989 


iswell within two years prescribed under Sec.11-A 
of the Land Acquisition Act. Therefore, there is 


. no delay which is fatal to the acquisition pro- 
' ceedings. 


[Para 5] 
(C) Land Acquisition Act (1 of 1894), Sec.5-A - 
Enquiry under - No proof that objections to pro- 


D. posed acquisition were made within 15 days from 
'' date of service of notice - Legality of enquiry under 


Sec.5-A - Whether can be questioned.  , 
It is admitted by the petitioner that he was served 


> 
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with a notice under Rule 3 of the Rules framed 
under Sec.55 of the Land Acquisition Act indicat- 
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` 3. Learned counsel for the petitioner urges three 


contentions. The first is that thére was a delay in 


ing that he should submit his Objections to the_ -the publication of the declaration under Sec.6 and 


proposed acquisition within 15 days from the date 
of service of the notice. It was indicated that any 
objection statement received after the due date 
would besummarily rejected. It was also indicated 
that the objections received within the due date 
would be inquired into'on 9.5.1986. Therefore, it 
-follows that if the objection statement had been 
filed within the prescribed period of 15 days from 
the date of service of notice under Rule 3, the 
inquiry was warranted into those objections. The 
petitioner has not averred in his affidavit, the date 
on which he was served with the notice under Rule 
3 nor has he statéd affirmatively that he has filed 
his objections within 15 days from the date of 
service of the notice. Therefore, there is no proof 
to show that the petitioner has filed his objection 
within the due date warranting a full-fledged 
inquiry under Sec.5-A. Merely, because the peti- 
tioner participated in the inquiry that was held on 
9.5.1986 along with several other persons, if would 
not confer on the petitioner, a special right to 
question the legality of the inquiry held under 
Sec.5-A in the absence of any valid objection : 
statement filed by the petitioner within the date. 


[Para 6] ` 


Case referred to: 


Sinnaiyan v. Union Territory of Pondicherry, (1977)1 - 


M.L.J. 342. 

David Tyagaraj, for Petitioner. 

Jamal Naseem, for Respondent No.1. 
G.Devadoss, for Respondent Nos.2 and oti 

The Court made the following 

ORDER: The petitioner’s lands of about 700 
sq.ft. situate in R.S.No: 1004/11 part were notified 
under Central Act I of 1894 for acquisition for a 
project called Mass Rapid Transit System con- 
necting Madras Beach and Luz. The notification 
under Sec.4(1) was published in the gazette on 
12.2.1986 and the declaration under Sec.6 was 
published on 28.3.1987 in the gazette. Thereafter, 
an inquiry under Secs.9(3) and 10 of the Act was 
held, in which the- petitioner participated. The 
award was made on 31.3.1989. 

2. he prayer in the writ petition is to call for the 
records relating to the notification under Sec.4(1) 
and also declaration under Sec.6 in respect of the 
petitioner’s land and building and to quash the 
same. i 


> 


the delay is fatal. He would submit that as per the 
amended provisions of the Land Acquisition Act, 


. a period of one year is available from the date of 


4(1) notification to publish the declaration under 
, Sec. 6 and insofar as in the instant case, the notifi- 
"cation was on 122. 1986, the declaration made 
beyond the period of one year on 28.3.1987 is 
vitiated. In the same lines, he would contend that. 


‘the declaration under Sec.6 having been made on 


28.3.1987, the award should have been made within 
two years thereof and since the award was made 
only on 31.3.1989, the award is belated and that 
delay would nullify the entire acquisition proceed- 
ings. Thirdly, it is submitted that at the inquiry: 
under Sec.5-A of the Act, the objections filed by 
thepetitioner were merely forwarded to therequi- 
sitioning department and they had disposed ofthe 
objections in a routine manner and after the remarks 
from the requisitioning body were received by the 
Land Acquisition Officer, no further inquiry was ' 
conducted and therefore, Sec.5-A inquiry was not 
in compliance with the Act..In this connection, 
learned counsel placed reliance on the decision 
reported in Sinnaiyan v. Union Territory of Pondi- 
cherry, (1977)1 M.L.J. 342. 

4. In answer, the learned Additional Government 
Pleader would contend that none of the above 
objections of the petitioner is sustainable. From 
the records, he is able to show that though the 
notification under Sec.4(1) was gazetted on 
12.2.1986, the substance of the notification was 
published in the Tamil Newspaper on 3.3.1986 
and in The Hindu on 12.3.1986 and the substance 
ofthe notification was published in the locality on 
4.4.1986. Reckoning 4.4.1986 as the date of publi- 
cation of notification under Sec.4(1), the declara- 
tion made on 28.3.1987 is well within a period of 
one year. 

5.So far as the award dated 31.3:1989 is concerned, 
from the records, the Additional Gofernment 
Pleader is able to establish that the declaration 
under Sec.6 though Gazetted on 28.3.1987 was 
published in Tamil Newspaper on 30.3.1987 and 
News Today, an English Newspaper on the same 
day and it was published in the locality on 1.4.1987. 
Reckoning the date of declaration under Sec.6 as 
1.4.1987, the award made on 31.3.1989 is well 


. within two years prescribed under Sec.11-A of the 


i 
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Land Acquisition Act. Therefore, thereis no delay 
which is fatal to the acquisition proceedings. 


6. So far as the inquiry under Sec.5-A of the Act is ` 


concerned, it'is admitted by the petitioner that he 
wasserved with a notice under Rule 3of the Rules 
framed under Sec.55 of the Land Acquisition Act 
indicating that he should submit his objections to 
the proposed acquisition within 15 days from the 
date of service of the notice. It was indicated that 


any objection statement received after the due 


date would be summarily rejected. It was also 
indicated that the objections received within the 
due date would be inquired into on 9.5.1986. 
Therefore, it follows that if the objection state- 
ment had been filed within the prescribed period 
of 15 days from the date of service of notice under 
Rule 3, the inquiry was warranted into those 


objections. The petitioner has not averred in his | 


affidavit, the date on which he was served with the 
notice under Rule3 nor has hestated affirmatively 
thathe has filed his objections within 15 days from 


the date of service of the notice. Therefore, there : 


is no proof to show that the petitioner has filed his 
objections within the due date warranting a full- 


fledged inquiry under Sec.5-A. Merely, because 


the petitioner participated in the inquiry that was 


held on 9.5.1986 along with several other persons, _ 


it would not confer on the petitioner, a special 
right to question the legality of the inquiry held 


under Sec.5-A in the absence of any valid objec-. 


tion statement filed by the petitioner within the 
due date. 

7.For the foregoing reasons, there are no meritsin 
the writ petition and the same is dismissed. Learned 


‘counsel for the petitioner submits that in view of 
the pendency of this writ petition, his client has. ` 


not sought for a reference under Sec.18 of the 
Land Acquisition Act. Having regard to the facts 


and circumstances of the case, the petitioner is . 


granted four weeks’ time from this date to makean 


application to the Land Acquisition Officer for a: 


reference under Sec.18 of the Act and when such 
an application is filed, it will be forwarded to the 
Sub Court to be decided on merits. No order as to 
costs. : $ - . 


Petition dismissed. 


"BS. 


- contents of 238 ml., 
` material was sübstandard due to the volume. The 
-courtis not able to seeanywherein the Act that the 


. content. 
Petition under Art. 226 of the Constitution of 
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IN THE HIGH COURT OF JUDICATURE AT 


MADRAS. 
[Special Original Jurisdiction] 


: Present: K.S.Bakthavatsalam, J. a, 


W.P.No.380 of 1991 ` I9th June,.1992. — 


Bharat Pulverising Mills Ltd. ...Petitioner 
v. ` g^i 
The Joint Director of Agriculture (Inputs), Direc- 
torate of Agriculture, aaa aog another 
„Respondents. 
Insecticides Act (XLVI of 1 968), Sec.3(K)(i) and 
Rules 23 and 24(2) of the Rules framed-under the 
Act - Powers of Insecticide Analyst - - Ifempowered to 


test the volume of the sample - Whether can go into 
- question whether the nettt volume as noted in the 


label is contained in the container less volume 


- "than stated to label - It can be called ‘misbranded’ - 
‘Ingredient’ if includes volume. 


A reading of the provisions of the: Act and the 
Rules framed thereunder clearly Show that the 
Insecticide Analyst has no jurisdiction to go into 


' the question whether the nettt volumeas noted in 


the label is contained in the container. The Insec- 
ticide Analyst cannot go into the question whether 
the contents in the container contains 250 ml. as 


* noted in-the label. Just because the container in 


this case is found to have. contained only the 
it cannot be said that the 


material can be said to be substandard due to the 


- volume. The term ‘ingredient’ which occurs in 


Rule 24(2) cannot and wilt not include volume 
[Para 7] 


India, praying that in the circumstances stated 
therein and in the affidavit filed therewith the 


„High Court will be pleased to issue.a writ of 


certicrari calling for the records from the second 


_ responderit relating to his order bearing No.PPS 
. 7/212993/89, dated 13. 12. 1990 quash the order of 
- .the second respondent bearing No.PPS 7/212993/ 
89, dated 13.12.1990 confirming the order of the 


first respondent bearing No.PPS 712993159, dated 
8.11.1990. 


:S.K.L.Ratan, Senior Counsel, .for PS Venkata- 


subramani, for Petitioner. 


^ 
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E Raph pudor Additional Government Pleader, 
. for Respondents. 

The Court made the following 

JORDER: The petitioner is a manufacturer of. 
insecticides. The Agricultural Officer (Quality . 


- Contoh óf the.office of the Assistant Director of 
. Agriculture, Papanasam, took a sample of Plant 


Protection Chemical Monocrotophos 35% from 
- the shop of the petitioner's dealer located at No.37, 
Gandhi Road, Kumbakonam. Only one sample of 
the insecticides was taken and sent to the Assis- 
tant Agricultural Chemist, Pesticides Testing 
Laboratory, Aduthurai, for analysis and the Assis- 
tant Agricultural Chemist, Aduthurai, submitted 


, his reportstating that thecontentsshowed 238 ml. 
' as against 250 ml: declared on the label and his 
. Teport disclosed that it was “misbranded”. Based 


on this report, the first respondent herein, passed 


the order appealed against, directing the suspen- , 


sion of the manufacturing licence No.9/1972 of 


. :the petitioner for a period of 10 days from 16.12.1990 


to 25.12.1990. Against this order, the petitioner 


‘preferred an appeal to the appellate authority 


who is the Director of Agriculture, under the. 
Insecticides Act, 1968 and the appellate authority 
upheld the order of the original authority. Hence 
the petitioner is before the court challenging the 
order of suspension passed by.the appellate au- 
* thority. , š 

2. The petitioner alleges in the affidavit filed in 
support of the writ petition that the Insecticides 
Act, 1968 (Central Act No.46 of 1968) iè intended 
to prevent risk to human beings in the use of 
insecticides and if the contents of the container is 
defective in quality, it will come under Sec.3(k)(i) 
of the Insecticides Act, 1968stating that the article 
must be deemed to be “misbranded”. It is also 
alleged in the affidavit that under Sec.3(K)(i) of 
the Insecticides Act, 1968 (hereinafter referred to 
as ‘the Act’) will not apply to a case whére the 
actual quantity found in the container is less than 
the quantity declared on the label. It is further 
alleged in the affidavit that Sec.19 of the Act 
provides for the appointment of Insecticides 


-œ Analysts and the qualification of an Insecticide 


‘Analyst is prescribed in Rule 21 of the Rules 
framed thereunder. According to the affidavit filed 
by the petitioner itis stated that the Act and the 


: rules framed thereunder do not contemplate the 


Analyst measuring the volume of the insecticide - 
and the report ofthe analyst is to be sent in Form 
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XI. ni is further alleged that “weights” and “meas- 
ures" are matters governed by the Standards of 
Weights and Measures 'Act,, 1976 (hereinafter 
referred to as “The Standards Act") and the Cen- 
tral Government, in exercise of the rule-making 
power contained in Sec.83 of the Standards Act, 
framed "The Standards of Weights and Measures 
(Packaged Commodities) Rules, 1977. Itis pointed 
out in the affidavit that it is only the. “Director” 
under the Standards Act and.any person author- 
ised under Sec.29 of the Standards Act who can 
drawsamples and determine the weight ofvolume 
(measure) and nobody.else can determine the 
weight or measure. It is also pointed out that the 
Insecticide Analyst is least qualified to determine 
the measureand the Insecticide Analyst not being 
one authorised to determine the weight or meas- 
ure, the report of the analyst relating to volume is 
illegal and cannot form basis for any action. It is 
further alleged in the affidavit that the duties of 
the insecticide analyst under Rule 23 are to ana- 
lyse or test and furnish reports or results óf such 
test or analysis the result could only relate to 
effectiveness and reportcould onlyrelate toingre- ` 
dients as also presence of adulterants if any.and it 
is no part of the duty or power of an insecticide 
analyst to declare the produce “misbranded” and 
the report of the Analyst-declaring the product 
“misbranded” is illegal. It is also pointed out that 
the appellate authority having found that the 
material is sub-standard due to volume and not 
having found the product *misbranded", ought to 
have allowed the appeal and set aside the order of 
the first respondent. 
3. Notice of motion has been, ordered by me on 
9.1.1991. i 
4. A counter affidavit has been filed by.the respon- 
denis. It is stated in the counter affidavit that the 
orders of the first and second respondent are in , 
according with the provisions of the Act and the 
rules framed thereunder and they are legally cor- 
rect. A reference is made to Sec.3(K)(i) and Rule 
19(v) of the Act. It is further stated in the counter 
affidavit that Rule 24(2) authorises the Insecti- _ 
cide Analyst to state whether the ingredients as ' 
stated on the label are present and in view of the 
said provision in the Act and Rules, there is clear ` 
provision for testing the volumes and ] weights. It is 
furtherstated in the counter affidavit that Sec.3(i) 
of the Act speaks about “misbranded” and Rule 
24(2) does not debar the authorities from 
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checking the volumes and the Insecticide Analyst 
will analyse the volume content as exhibited on 
the label and when it is not inconsonance with the 
label, the report has been given as "misbranded." 
It is also submitted in the counter affidavit that 
during the course of analysis, either weight or 
measure has to be ascertained to fix quality and 
lesser weight or measurewill necessarily bein lack 
of quality, disproving the printed information either 
on the packet or on the container and in such 
cases, no authenticity to check the weight or measure 
is needed and when deficiency in volume is found 
out, it is construed that there will be deficiency in 
quality also. 

5. Mr.S.K.L.Ratan, learned Senior Counsel 
appearing for the petitioner took me to the rele- 
vant provisions of the Act especially Sec.19 and 
Sec.24 of the Act apart from Rules 21 to 23 of the 
Rules framed under the said .Act which speak 
about the qualifications of the Insecticide Ana- 
lysts and the powers and duties of the Insecticide 
Inspectors: According to Mr.S.K.L.Ratan, learned 
Senior Counsel, the Insecticide Analyst has no 
business to go into the volume of the container 
and it is not one of his duties enjoined as per the 
Act and the rules framed thereunder and points 
out that the Insecticide Analysts are appointed 
under Sec.19 ofthe Act and the Insecticide Inspec- 
`, torsare appointed undcr Sec.20 of the Act. Under 
Sec.24 of the Act, thé Insecticide Analyst to whom 
a sample of any insecticide has been submitted for 
test or analysis under sub-sec.(6) of Sec.22, should 
within a period of sixty days, deliver to the Inséc- 
ticide Inspector submitting it a signed report in 
duplicatein the prescribed form. According to the 
learned Senior Counsel, the reasoning given for 
suspension of the licence in this case is wholly 
untenable and the authorities are not empowered 
to do so under the provisions of the Act and the 
rules framed thereunder. 

6. Per contra, Mr.V.Raghupathy, Additional 
Government Pleader (Writs) appearing for the 
respondents, states that under Scc.3(k)(i) of the 
Act if the label-contains any statement design or 
graphic representation relating thereto which is 
falseor misleading inany material particularsor if 
its package is otherwise deceptive in respect of its 
content, it can be called as “misbranded” and 
submits that the insecticide shall be deemed to be 
misbranded if it comes under various sub-clauses 
in Sec.3(k) of the Act. Learned Additional 
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Government Pleader also states that since the 
volume is one of the ingredients and when it is 
noted that the volume is not correct, the action 
taken in this case is perfectly valid in law. 
7. 1 have considered the arguments of Mr.S.K.- 
L.Ratan, learned Senior Counsel appearing for 
the petitioner, and also that of the learned Addi- 
tional Government Pleader (Writs) appearing for 
the respondents. On a consideration of the entire 
facts and circumstances of the case, I am fully 
satisfied that the impugned order cannotstand for 
scrutiny even for a minute by this Court. The 
Insecticides Act, 1968 is enacted to regulate the 
import, manufacture, sale, transport, distribution 
and usé of insecticide with a view to prevent risk to 
human beings or animals, and for matters con- 
nected therewith. In order to appreciate the con- 
tentions of both parties, it is necessary to extract 
the relevant provisions of the Act. Sec.3(e) of the 
Act reads as follows: 
“(c) “insecticide” means: (i) any substance speci- 
fied in the schedule; or 
(ii) such other substances (including fungi- 
cides and weedicides) as the Central Govern- 
ment may, after consultation with the Board, 
by notification in the Official Gazette, include 
in the Schedule from time to time; or 
(iii) any preparation containing any one or 
more of such substances;" 
“Misbranded” is defined in Sec.3(k) ofthe Act 
and so far as the case before me is concerned, 
itis enough to refer to sub-clause (k)(i) which 
is to the following effect: 
“(i) if its label contains any statement, design 
or graphic representation relating thereto which 
is false or misleading in any material particu- 
lar, or if its package is otherwise deceptive in 
respect of its contents; or” 
Sec.14 ofthe Act provides for revocation, suspen- 
sionand amendment of licences. Sec.19 of the Act 
speaks above the appointment of ‘persons as 
Insecticide Analysts by the Central or a State Gov- 
ernment. Sec.20 speaks about the appointment of 
Insecticide Inspectors. The power of the Insecti- 
cide Inspectors are enumerated under Sec.21 of 
the Act. Sub-clause (c) of Sec.21(1) empowers the 
Insecticide Inspectors to take samples of any 
Insecticide and send such samples for analysis to 
the Insecticide Analyst for test in the prescribed 
manner. Sec.24 speaks about the report of the 
Insecticide Analyst. Sec.24(1) of the Act is in the 


-+ mE 


514 
following terms; 
"(1) The Insecticide Analyst to whom a sample 
of any insecticide has been submitted for test 
or analysis under sub-sec.(8) of Sec.22, shall, 
within a period of sixty days, deliver to the 
Insecticide Inspector.submitting it a signed 
report in duplicate in the prescribed form." 
Then if we turn to the rules framed under the Act, 
itis necessary to mention Rules 21 to 23 ofthe Act 
which are in Chapter VI ofthe Rules. The qualifi- 
cations of Insecticide Analyst are prescribed 
under Rule 21 and the powers of the Insecticide 
Analyst are given under Rule 23 and the duties of 
Insecticide Analyst are given under Rule 23. Rule 
23 is as follows: 
“Duties of Insecticide Analyst:- (1) The Insecti- 
cide Analyst shall analyse or cause to be ana- 
lysed or test or cause to be tested such samples 
of Insecticides as may be sent to him by the 
Insecticide Inspector under the provisions of 
the Act and shall furnish reports or results of 
such tests or analysis. 
(2) An Insecticide Analyst shall, from time to 
time, forward to the State Government reports 
giving the result of analytical work and investi- 
gation with a view to their publication at the 
discretion of the Government.” 
The procedure to be adopted by the Insecticide 
Inspector after the receipt of sample is stated in 
Rule 24. Rule 24(2) speaks as to how the test or 
analysis has to be carried oùt by the Insecticide 
Analyst. After the test of analysis has been carried 
out under sub-rule (2) the Insecticide Analyst 


shall forthwith supply to the Insecticide Inspector >, 


a report in triplicate in Form IX of the-result of 
test or analysis. A reading of the provisions of the 
Act and the Rules framed thereunder clearly show 
that the Insecticide Analyst has no jurisdiction to 
go into the question whether the nett volume as 
noted in the label is contained in the container. In 
my view the argument of Mr.S.K.L.Ratan, learned 
Senior Counsel appearing for the petitioner that 
the Insecticide Analyst is not empowered to test 
the volume, as well founded. I do not think the 
Insecticide Analyst can go into the question whether 
thg contents in the container contains 250 ml. as 
noted in the label. Just because the container in 
this case is found to have contained only the 
contents of 238 ml., it cannot be said that the 
material was substandard due to the Volume. Tam 
not able to see anywhere in the act that the 
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material can be said to be sub-standard due to the 
volume. More so, I am not able to accept the 
contention of the learned counsel appearing for 
the respondents that in testing the chemical, the 
Analyst also tested the volume content in the 
container which formed one of the parameters of 
test. The term ‘ingredient’ which occurs in Rule 
24(2) cannot and will not include volumecontent. 
I am not able to appreciate the argument of the 
learned counsel appearing for the State/respon- 
dents that the nett volume has to be taken as 
ingredient as stated on the label and such an 
argument does not stand to reason that the ingre- 
dienton the label can mean only the ingredient of 
the insecticide and not what is contained on the 
label. Thestatement made in the counter affidavit 
that under the Rules, the Insecticide Analyst is 
empowered to check all the ingredients as stated 
on the label does not at all appeal to me. In the 
view I had taken that the Insecticide Analyst has 
no business to go into the volume and took the 
view,that only because of the volume, the materi- 
als is stated to be sub-standard, the impugned 
order is set aside and the writ petition will stand 
allowed. No costs. 


B.S. i ---- Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction; J 


` Present: Nainar Sundaram and Maruthamuthu, JJ. 


W.P.Nos.570, 4584, 4585, 4586 etc. of 1983 
12th August, 1991. 


The Society of the Brothers of the Sacred Heart of 

Jesus, Palayamkottai and others ... Petitioners 
e 

v. 

The State of Tamil Nadu represented by the 

Commissioner and Secretary to Government, 

Education Department and another ... Respondents. 


(A) Tamil Nadu Recognised Private Schools (Regu- 


lation) Act (XXIX of 1974), Secs.18-A and 18-B - 
Tamil Nadu Private Colleges (Regulation) Act (XIX 
of 1976), Secs.14-A and 14-B - Constitutional valid- 
ity. (Constitution of India, (1950) Arts. 14 and 30. 


The Socy. of the Brothers of the Sacred Heart of Jesus v. State of Tamil Nadu 


II] (Nainarsundaram. J.) 


The right of the minorities to establish and 
administer educational institutions of their choice 
is set forth in Art.30(1) of the Constitution: The 
set Of expressions 'the right to establish and 
administer requires an interpretation in tune and 
harmony with the substances of the right con- 
ferred by the Article. The 'right to, administer 
certainly takes in the right to choose its own 
managementand manager. There is no doubt as to 
what sub-secs.(2) and (3) of Sec.18-A of the Pri- 
vate Schools Act and of Sec.14-A of the Private 
Colleges Act would do if they are to be invoked in 
respect of minority institutions. The right to 
administer educational institutions of their choice 
preserved for minorities under Art.30(1) of the 
Constitution will certainly be set at naught. 
[Para 2] 
The writ petitions covered in this batch are 
allowed-and Secs.18-A and 18-B of the Private 
Schools Act and Secs.14-A and 14-B ofthe Private 


Colleges Act are held to be not applicable to the 


Educational Institutions of the petitioners. 
[Para 5] 

(B) Constitution of India (1950), Art 30(1) - Provi- 
sion offending Art.30 - If can be sustained on the 
theory that it is only à temporary phase. - 

If a particular provision of enacted law offends 
Art.30(1) of the Constitution of India, it is not 
possible to sustain it on a théory that it is only a 
temporary phase. , [Para 5] 
Cases referred to: 

St.Xavier's College v. State of TR A. rn R. 1 974 
S.C. 1389: Kerala Education Bill, (1957) In the 
matter of, (1959)2 S. C.J. 321; State of Kerala v. Very 
Rev. Mother Provincial, (1971)1 S.CJ. 641. 
Petitions under Art.226 of the Constitution of 
India praying that in the circumstances stated 
therein and in the respective affidavits filed there- 
with, the High Court will be pleased to issue writs 
Of mandamus directing the respondents Nos.1 and 
2 in all the petitions herein and their agents and 
subordinates from giving effect to the Secs.18-A 
and 18-B of the Tamil Nadu Recognised Private 
Schools (Regulation) Act, 1973 (Act 29 of 1974) 
in so far as the Petitioner's educational institu- 
tions in Tamil Nadu are concerned as they are 


ultra vires Arts.30 and 14 of the Constitution of. 


India. 
T. Martin, for Petitioner. . 


P.Sathasivam, Special Government Pleader, for. 


Respondents. 
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The Order of the Court was made by 
Nainarsundaram, J.: In this batch of writ petitions, 
the challenge is of the constitutional vires of Secs.18- 
Aand 18-Bof the Tamil Nadu Recognised Private 
Schools (Regulation) Act, 1973 hereinafter 
referred to as the Private Schools Act; arid Secs.14- 
A and 14-B of the Tamil Nadu Private Colleges 
(Regulation) Act, 1976, hereinafter referred to as 
the Private Colleges Act, in so far as they are to be 
made applicable to the Educational Institutions 
established and Administered by the petitioners, 
who are minorities. These provisions are similar. 
Sec.18-A of the Private Schools Act ís in pari 
materia with Sec.14-A of. the Private Colleges Act. 
Sec.18-A of the Private Schools Act correspond- 
ing to the Sec.14-A of the Private Colleges Act 
speaks about appointment of Special Officer in 
certain cases. Sec:18-B of the Private Schools Act, 
corresponding to Sec.14-B ofthe Private Colleges 
Act, Speaks about appeals to special tribunal as 
against orders under the precedin g provision. 
Secs.18-A and 18-B, set forth in Chapter IV-A 
were introduced into the Private Schools Act by 
the Tamil Nadu Recognised Private Schools 
(Regulation) Act and Private Colleges (Regula- 
tion) Amendment Act, 1982, hereinafter referred 
toasthe Amendment Act, effective from 1.6.1981. 
So also, Secs.14-A and 14-B, set forth in Chapter 
III-A, were introduced into the Private Colleges 
Act by the Amendment Act, effective from 1.6.1981. 
By the enforcement of sub-secs.(1) and (2) of 
Sec.18-A of the Private Schools Act, correspond- 
ing to sub-secs.(1) and (2) of Sec.14-A of the 
Private Colleges Act, there is an obvious inroad 
into the rights of private schools'and private col- 
leges to have management or manager of their 
own choice, to administer the educational institu- 


. tions under their control and if these provisions 


are to be enforced to private schools or private 
colleges, established and administered by minori- 
ties, that will do away with the preservation of the 
rights of minorities to establish and administer 
educational institutions of their choice, solemnly 
protected by Art.30(1) of the Constitution of India. 
This.is the sum and substance of the submissions 
made by Mr.T.Martin, learned counsel appearing 
for the petitioners. It must be noted that sub- 
sec.(3) of Sec.18- A of the Private Schools Act, and 
the similar provision sub-sec.(3) of Sec.14-A of 
the Private Colleges Act are explanatory provi- 
sions and clause (C) of sub-sec.(3) in each of the 
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above sections includes a minority institution. 
Sub-sec.(4) of Sec.18-A of the Private Schools Act 
corresponding to sub-sec.(4) of Sec.14-A of the 
Private Colleges Act says that sub-secs.(1) and (2) 
of the respective sections shall apply to a minority 
institution in so far as they are not repugnant to 
clause (1) of Art.30 of the Constitution of India. 
"Chapter IV-A containing Secs.18-A and 18-B of 
the Private Schools Act: stand extracted as 
‘Appendix A’ to this judgment of ours. Corre- 
spondingly, Chapter III-A containing Secs.14-A 
, and 14-B of the Private Colleges Act stand 
extracted as ‘Appendix B’ to this judgment ofours. 
2. The petitioners are indisputably minorities and 
they have established; and they man and admini- 
| ster educational institutions. Apprehending 
_ enforcement of the aforesaid’ provisions of the 
Private Schools and Private Colleges Act, they 
have come to this Court for directions not to apply 
to their educational institutions the said provi- 
sions. The right of the minorities to establish and 
administer educational institutions of their choice 
is set forth in Art.30(1) of the Constitution. The 
set of expressions ‘the-right to establish and 
administer’ requires an interpretation in tuneand 
harmony with the substances of the right con- 
ferred by the Article. The ‘right to administer’ 
certainly takes in the right to choose its own 
management and manager, To our mind, there is 
no doubtas to what sub-secs.(2) and (3) of Sec.18- 
Aofthe Private Schools Act and of Sec.14-A of the 
Private Colleges Act would do if they are to be 
invoked in respect of minority institutions. The 
right to administer educational institutions of their 
choice preserved for minoritics under Art.30(1) 
of the Constitution will certainly be set at naught. 


3. As to how the rights of the minorities got to be. 


guarded without the width and scope of Art.30(1) 
of the Constitution of India circumscribed has 
found expression in St.Xavier's College v. State of 
, Gujarat, AUR. 1974 S.C. 1389, in the following 
, terms: 

"A liberal, gencrous and sympathetic approach 
is reflected in the Constitution in the matter of 
the preservation of the right of minorities so 
far as their educational institutions are con- 
grned. Although attempts have been made in 
the past to whittle down. the rights of the 
minorities in this respect, the vigilant sections 


of the minorities have resisted such attempts. - 


Disputes have consequently arisen and come 
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up before this Court for determining whether 
the impugned measures violate the provisions 
of the Constitution embodied in Arts.29 and 
30. This Court has consistently upheld the 
rights of the minorities embodied in those 
Articles and has ensured that the ambit and 
scope of the minority rights is not narrowed 
down. The broad approach has been tosee that 
nothing is done to impair the rights of the 
minorities in the matter of their educational 
institutions and that the width and scopeof the 
provisions of the Constitution dealing with 
those rights are not circumscribed. The prin- 
ciple which can be discerned in the various 
decisions of this Court is that the catholic 
approach which led to the drafting of the pro- 
visions relating to minority rights should not 
be set at nought by narrow judicial interpreta- 
tion. The minorities are as suchchildren of the 
soilas the majority and the approach has been 
toensurethat nothingshould bedoneas might 
deprive the minorities, of a sense of belonging 
of a feeling of security, of a consciousness of 
equality and of the awareness that the conser- 
vation of their religion, culture, language and, 
script as also the protection of: their educa- 
. tional -institutions is a fundamental right 
enshrined in the Constitution. The same gen- 
- erous, liberal and sympathetic approach should 
weigh with the courts in construing Arts.29 
and 30 as marked the deliberations .of the 
Constitutjon-makers in drafting those articles 
and making them part of the fundamental rights. 
The safeguarding of the interests. of the 
minorities amongst sections. of population is 
as important as the protection of the interests 
amongst individuals of persons who are Below 
the age of majority or are otherwise: ‘suffering 
from some kind of infirmity. The Constitution .. 
and the laws made by civilised nations, there- 
fore, generally contain provision for the pro- 
tection of those interests. Itcan, indeed be said 
to bean index of the level of civilisation and 
catholicity of a-nation as to how far their 
minorities-feel secure and are not subject to 
any discrimination or suppression." 
A Bench of this Court; to which one of us (Nainar 
Sundaram, J.) had been a party in Maryna Memo- 
rial High School Bethelpuram v. Government of 
Tamil Nadu, W.P.No.1628 of 1985, etc. order dated 
10.9.1990, had occasion to advert to the abovc 
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passage. The invoking of the aforesaid provisions ' 
< of the Private Schools Act and thé Private Col- 


leges Act would undoubtedly do violence to the 
above principles. Sub-sec.(4) of Sec.18-A of the 
Private Schools Act and of Sec.14-A of the Private 
Colleges Act, of course, sounds a word of caution 
that the concerned provisions shall apply to a 
minority institution in so far they are riot repug- 
nant to Art.30(1) of the Constitution of India. 
This will only tend to keep the controversy alive 
and the position of the minority institutions in a 
nebulous stage and legitimately the petitioners 


'have come to this Court to have a declaration that 


' the provisions could not apply to their educa- 


tional institutions, as they are patentlyviolative of 
Art.30( 1) of the Constitution of India. There is no 


-' need to strain further over this point, because the 


answer to this point has been given by pronounce- 
ments of the highest Court in the land construing 
similar provisions. In Kerala Education Bill, (1957) 
In the matter of, (1959)2.C.J. 321 clause 14 of the 
Kerala Education Bill, (1957), came up for consid- 
eration as to whether it-could be construed as 


- regulatory or totally destructive of the rights under 
Art.30(1) of the Constitution of India. It must be. 


noted here that the right conferred on minorities 


`- to establish and administer educational institu- 
: "tions of their own-is not absolute right, and is 
subject to regulatory measures. The scope of clause 


14 of the Kerala Education Bill, 1957 was dis- 
cussed in theabove pronouncement in the follow- 


|ingtermsz."^ - : 


' ^. i"Clause 14 is of considerable importance in 


that it provides, :by sub-clause (1) that the 
Government, whenever it appears to it that the 
manager of any aided school has neglected to 


perform any of the duties imposed by or under ` 


"-the Bill or the Rules made thereunder, and 
that in the public interest it is necessary so to 
` do, may,after giving a reasonable opportunity 


to the manager of the Educational agency for - 


‘Showing cause-apainst the proposed, action, 
take over the management fora period of not 
exceeding five years. In cases of emergency the 
Government may, under sub-clause (2), take 
over the management after the publication of 


notification to that effect in the Gazette with- . 


out giving any notice to the Educational agency 
or the manager. Where any school is thus 
taken over without any notice the Educational 


agency or the manager may, within three months ° 


— (Nainersundaram, J.) 
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of the publication of the notification, apply to 
the Government for the restoration of the 
school showing the cause therefor. The Gov- 
- ernment is authorised to make orders which 
may be necessary or expedient in connection 
with the taking over of the management of an 
aided school. Under sub-clause (5) the Gov- 
ernment is to pay such rent as may be fixed by 
the Collector in respectofthe properties taken 
possession of. On taking over any school the 
Government is authorised to run it affording 
any special educational facilities which the 
school was doing immediately before such taking 
over. Right of appeal to the District Court is 
provided: against the order of the Collector 
fixing the rent. Sub-clause (8) makes it lawful 
for the Government to acquire the school taken 
over under this clause if the Government is 
satisfied that it is necessary so to do in the 
public interest, in which case compensation 
shail be payable in accordance with the prin- 
ciples laid down in clause 15 for payment of 
compensation." ' 
Thecommenton the provision has been expressed 
as follows: ' i 
“We, however find it impossible to Support 
clauses 14 ‘and 15 of the said Bill as mere 
regulations. The provisions of those clauses 
"may be totally destructive of the rights under 
Art.30(1).” ELA 
4. In State of Kerala v. Very Rev. Mother Provincial, 
(1971)1 S.C.J. 641, provisions similar to Sec.18-A 
of the Private Schools Act and Scc.14-A of the 


;Private Colleges Act came up for scrutiny as to 


whether they offend Art.30(1) of the Constitution 
of India. The retevant portion of Sec.63 of the 
Kerala University Act 60 of 1969, which was the 
subject matter of scrutiny by the Supreme Court ' | 
ran as follows: i ] 
"63. Power to regulate management of private 
` colleges:- (1) Whenever Government are satis- : 
` fied on receipt of a report from the University " 
or upon other information that a grave situ- 
ation has arisen in which the working of a 
‘private college cannot be carried on for all or 
any of the following reasons namely: , 
(a) default in the paymént of the salaw of thc? . 
members of the staff of the college for a period 
Of not less than three months; è 
(b) wilful closing down’ of the College for a 
` period of notless than one month except in the 
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case of the closure of the College during a 
vacation; 
(c) persistent default or refusal to carry out all 
or any of the duties imposed on any of the 
_ authorities of the College by this Act or the 
Statutes or Ordinances or Regulations or Rules 
or Bye-laws or lawful orders passed thereun- 
der; and that in the interest of private college it 
is necessary so to do, the Government may, 
after giving the governing body or managing 
council, as the case may be, the manager 
appointed under sub-sec.(1) of Sec.50 and the 
cducation agency, if any, of the college a rea- 
sonable opportunity of showing cause against 
the proposed action and after considering the 
cause, ifany, shown, by order, appoint the Uni- 
_ versity to manage the affairs of such private 
College temporarily fora period notexceeding 
two years; Provided that in cases where action 
is taken under this sub-section otherwise than 
on a report from the University, it shall be 
consulted before taking such action." 
This is what the Supreme Court observed over 
that provision: 
"Wc have no doubt that the provisions ofthe 
Act were made bona fide and in the interest of 
education but unfortunately they do affect the 
administration. of these. institutions and rob 
the founders of that right which the Constitu- 
tion desires should be theirs. The provisions, 
even if salutary cannot stand in the face of the 
Constitutional guarantee. We do not, there- 
fore, find it necessary to refer to the two 
reports." i 
Ultimately, it was held that Sec.63 of the Kerala 
University Act 60 of 1969 is ultra vires Art.30(1) of 
the Constitution of India. : 
5. However, Mr.P.Sadasivam, learned Special 
Government Pleader, would submit that the pro- 
visions, dealt with by the pronouncements, 
referred to above, are much more rigorous in that 
they severed the connection of the minorities 
from the educational institutions established and 
administered by them, once and for all and the 
present provisions of the Private Schools Act and 
the Private Colleges Act do provide sufficient 
safeguard for the minorities to get back what they 
may lose only for a temporary phase. First of all, 
eve are not able to indulge in such a distinction. If 
a particular provision of enacted law offends 
Art.30(1) of the Constitution of India, it is not 
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possible to sustain it on a theory that it is only a 
temporary phase. Even otherwise, the provisions 
dealt with in the pronouncement of the Supreme 
Court, which we have adverted to, have only cov; 
ered situations for temporary phasesonly. Hence, 
this distinction has got to be rejected as a puerile 
one. For the reasons expressed above, the writ 
petitions, covercd in this batch, are allowed and 
Secs.18-A and 18-B of the Private Schools Act and 
Secs.14-Aand 14-Bofthe Private Colleges Actare 
held to be not applicable to the Educational Insti- 
tutions of the petitioners. We make no order as to 
costs. 

[Appendix A & B to judgment omitted. - Ed.] 


B.S. 


Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.M.Natarajan, J. 


25th September, 1989. 


C.R.P.No.2033 of 1989 

_ R.Ramaiya „Petitioner 
v. 
S.Swaminathan ... Respondent. 


Civil Procedure Code (V of 1908), O.1, Rule 10(2) 
- Petitioner encroaching on public canal Road 
belongingto Panchayat - Filinga suit for declaration 
that he is absolute owner of property - Panchayat 
whether a necessary party to the suit. 

The revision petitioner filed a suit for a declara- 
tion that he is the absolute owner of the suit ‘B’ 
Schedule property, for recovery of possession by 
evicting the respondent from the encroached B 
schedule property and for permanent injunction. 
The plaint averred that there was a Governmgnt 
irrigation canal separating the property of the 
revision petitioner and the respondent and that 
the respondent had encroached the whole length 
of the canal. In the written statement, the respon- 
dent stated that the Planning Authority, Pondich- 
erry and the Commissioner of Oulgarate Com- 
mune Panchayat were necessary parties to the suit 
and that the suit was bad for non-joinder. He also 
filed a petition for impleading them. It was 
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allowed. The pétitioner filed a revision contend- 
ing that the suit was between the plaintiff and the 
defendantandthat the burden was on the plaintiff 
to prove title and that he could not be compelled 
to implead a third party against his wishes. 
Held:- 'Thé trial court'on the facts and circum- 
stances of the case came to the conclusion that the 
proposed parties are necessary parties, in order to 
enable the said Court to effectively and com- 
pletely adjudicate the issue involved in the said 
suit. It is seen from the counter filed by one of the 
proposed party that the revision petitioner herein 
has encroached upon the public canal and the 
road which belong to the Oulgarat Commune 
Panchayat and that he has made deviations by 
constructing the building and a deviation notice 
was ‘issued to him directing him to stop all the 
works. It is to be noted that the petitioner has not 
challenged the said order. For all these reasons, 
the impugned order does not suffer from any 


infirmity or illegality whatsoever for this Court to 


interfere in revision. [Para 7] 

Cases referred to: i 

Vaithilinga v. Sadasiva, 49 M.L.J. 414: 91 LC. 612: 
ALR. 1926 Mad. 35; Banarsi Dass v. Panna Lal, 
ALR. 1969 P. & H. 57; Razia Begum v. Anwar 
Begum, ALR. 1958 A.P. 195; Razia Begum v. 
Sahebzadi Anwar Begum, A.ILR: 1958 S.C. 886; 
Kshitish Chandra v. Dewan Sheikh, A.LR. 1976 
"Gauhati 41; Durgabala Nazra and others v. Achar- 
aya Prosbodhananda Adahut and others, A.I.R. 
1985 Cal. 204 (N.O.C.); Kisan Uchattar M.V.Samiti 
v. IIIrd Addl. Dist. Judge, Deoria, A.I.R. 1989 All. 
168; Bal Nicketan Nursery School v. Kesari Prasad, 
ALR. 1987 S.C. 290; Munshi Ram v. Narsi Ram, 
ALR. 1983 S.C. 271. 

Petition under Sec.115, C.P.C., praying the High 
Court to revise the order of the court of the II 
Additional District Munsif at Pondicherry, dated 
5.7.1989 and made in LA.No.1046 of 1989 in 
O.S.No.353 of 1988. 

G.Masilamani, for T.P. Manoharan, for Petitioner. 
R.Francis Royan, for Respondent. . 

The Court made the following 

ORDER: This revision is directed by the respon- 
dent-plaintiff against the order in ILA.No.1046 of 
1989 allowing the petition for impleading the 
i Planning Authority, Pondicherry and the Com- 
missioner, Oulgaret Commune Panchayat as party- 
defendants. 
2. The facts which are necessary for the disposalof 
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this revision can be briefly stated as follows: ' 
“The revision: petitioner filed thesuit for a dec- 
latation that he is the absolute owner of the 
suit B Schedule property, for recovery of pos- 
“session by evicting the respondent from the 
encroached B Schedule property and for per- 
manent injunction restraining the respondent 
from interfering with the peaceful enjoyment/ 
and possession of the revision petitioner. The 
' said suit was contested by the respondent herein 
and in his written statement, it is stated that the 
Planning Authority, Pondicherry, and the 
Commissioner Oulgaret Commune Panchayat 
are necessary parties, as even in the plaint it is 
' stated that there is a Government Irrigation 
Canal separating the property of the revision 
petitioner and the respondent and that the 
respondent has encroached the whole length 
of the canal and that therefore the suit is bad 
for non-joinder of necessary and proper par- 
ties. 1t is furtherstated in the written statement 
that the revision petitioner by his illegal con- 
Struction has blocked the entire government 
canal and the extension of the road used by the 
public, and only whén it was brought to the 
notice of the proposed parties by the respon- 
dent, the present suit with a view to cover up 
his manipulations and misdeeds and to stall 
the action by the Government authorities. In 
subsiance, itwas complained to the authorities 
that the revision petitioner has grossly vio- 
lated all the norms fixed by the Planning Au- 
thority, Pondicherry and the Commissioner 
Oulgaret Commune Panchayat in putting upa 

residential building.” 

3. Thereupon the respondent herein/defendant 
filed the application I.A.No.1046 of 1989 under 
O.1, Rule 10(2) read with Sec.151, C.P.C. for 
impleading the Planning Authority, Pondicherry 
and the Commissioner, Oulgaret Commune Pan- 
chayat zs party-defendants. It is alleged in the 


‘affidavit filed in support of the application that 


the revision petitioner has put up his house con- 
struction. on a piece of land over which he, has 
absolutely no right or title disregarding the provi- 
sions of the Pondicherry Town Planning Act and* 
the commune Panchayat Act and also the rules 
and regulations made therein. Further the revi- 
sion petitioner has constructed his house encroach- 
ing upon the Government irrigation canal and the 
portion allotted for public road. The Oulgaret 
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Commune Panchayat has alrcady surveyed the 
entire site and issued to the revision petitioner a 
notice of encroachment. It is further stated by the 
respondent thathe had constructed his residential 
house on a lay-out duly approved by the Planning 
Authority, Pondicherry. The property described is 
the schedule to the plaint does not correlate with 
the property described in the sale deed filed by the 
revision petitioner or with the property available 
at the site. The Advocate Commissioner’s report 
also reveals that the revision-petitioner has 
encroached-upon the Government property and 
has put up the construction. By such illegal con- 
struction the revision-petitioner has caused great 
loss to the respondent to the Government and to 
the other residents of the locality. It is lastly sub- 
mitted that to bring to light the actual and real 
facts involved and for just decision of the case, 
those two parties are very necessary and essential. 
Hence the petition. 

4. The said application was resisted by the revi- 
sion-petitioner and in his counter it is stated that 
the respondent/defendant can only plead non- 
joinder of necessary or proper parties under O.1, 
Rule 10(2), C.P.C. but he cannot compel the plain- 
tiff to implead them as parties. Further there is no 
averment or allegation made in the plaint against 
the proposed parties and no relief is sought against 
them. They are neither necessary nor proper par- 
ties to the suit. Further to implead them as parties, 
there should be a notice under Sec.30, C.P.C. and 
under the Municipality Act and Commune Pan- 
chayat Act. The revision-petitioner also denied 
having encroached upon the Government prop- 
erty and also denied having done several manipu- 
lations to overcome the regulation and restriction 
of the Pondicherry Planning Authority. Accord- 
ing to the revision- petitioner, the respondent is 
the Deputy Director in the statistics department 
and that he had raised a compound wall at his 
south west side beyond the area purchased by him. 
Lastly he has stated that he is a poor teacher and 
that he has been harassed by the respondent. 
Hence, as prayed for dismissal of the petition. 

5. Though both the proposed parties were served 
with notice, the Pondicherry Planning Authority 
alone filed a counter, wherein it is stated that they 
have issued a building permit to the revision- 
petitioner in respect of the plot No.45, in R.S.No.169/ 
4. But, he had made deviations by constructing the 
building and the samewas noted by the staff of the 
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Authority. A deviation notice dated 14.4.1988 was 
issued to the revision petitioner directing him to 
stop all the work immediately. The revision-peti- 
tionercontinued the work inspite of the receipt of 
the deviation notice and thereafter, a reminder 
dated 29.7.1989 was sent to him. It is a fact that the 
revision-petitioner encroached upon the public 
canal and the road which belong to the Oulgaret 
Commune Panchayat and in this regard a commu- 
nication has also been sent to them to take suit- 
able aciion against the revision petitioners. The 
Pondicherry Planning Authority is taking neces- 
sary action against the revision-petitioner as far as 
the deviations committed by him are concerned. 
Lastly, it was stated that Oulgaret Commune ` 
Panchayat is only the rightful person in respect of 
the encroached portion but not the Planning 
Authority, Pondicherry. Since in this case no 
question or issue is involved which is to be adjudi- 
cated in the presence of the proposed party, the 
proposed party is not a necessary party. 

6. The court below for the reasons stated in the 
order allowed the petition. Hence the aggrieved 


. plaintiff (revision-petitioner), has preferred this 


revision. The learned counsel for the revision- 
petitioner, Mr.G.Masilamani, mainly contended 
thatsince the revision-petitioner (plaintiff), is not 
willing to implead the proposéd parties and since 
one of the two proposed parties has filed a counter 


. contending that he is not a necessary party, the 


court below should not have allowed the applica- 
tion and the reasons given by the lower court are 
not sustainable. It is further submitted by the 
learned counsel that thesuit is between the plain- 
tiff and the defendant and the burden is on the 
plaintiff to prove title and his right to recover 
possession from the defendant who is in posses- 
sion and if he fails to do so, the suit will be 
dismissed. The plaintiff is a dominus litas and he 
cannot be compelled to implead a third party 
against his wishes. In this connection, the learned 
counsel drew the attention of this Court to the 
decision in Vaithilinga v. Sadasiva, 49 M.L.J. 414: 
91 I.C. 612: ALR. 1926 Mad: 35, wherein it was 
held: 
“Wherea third person who applies to be added 
as a party is only a permissible party, then on 
principle, his addition as party cannot gener- 
ally be ordered when it is opposed by the 
person to fight whom he is so brought on the 
record. The very basic principle of judgments 


L 


II] Ramaiya v. Swaminathan (Natarajan, J.) 


inter partes is that the judgments are not 
judgments in rem, but declaratory and opera- 
tive only as between them. The plaintiff being 
generally dominus litus there is no principle of 
. justice upon which he can: be compelled to 
fight against some other litigant not for his 
own choice unléss such a process is required by 
the positive rule of law." 
That was a case where the Secretary of State for 
India in Council was sought to be impleaded as a 
partytoobtain declaration that the Madras Hindu 
Religious Endowments Act 1 of 1925 was invalid 
and ultra vires and on the basis of such declaration 
the plaintiff has asked for a relief by way of an 
injunction which is merely a relief.conséquent on 


thedeclaration. Itwas observed in the above judg- 


ment: 4 
“The only suggestion on which such a joinder 
can be supported is that it is necessary that the 
declaration that the Act is u/tra vires should be 
obtained in the presence of the Secretary of 
State. But the Secretary of State so far as the 
Civil P.C., is concerned represents merely the 
Government or the Sovereign and can under 
the present system be regarded if at all only as 
part of the legislative machinery." 

It was observed by the learned single Judge: 

` "Having regard to the number and variety of 
legislative bodies and authorities in the coun- 
try at the present day, paramount, imperial, 
local, delegated, subordinate, etc. J feel that 
questions of ultra vires are certain to be raised 
in the courts in increasingly large number of 
cases and I refuse to contemplate with equa- 
nimity the prospect of the Secretary of State 
for Indian beingrequired by every defendánt to 
be made a party in every one of them." 

‘Consequently, in thaf case the application was 

dismissed. Even in the said decision, the learned 

Judge observed at page 838: 
“The phrase to enable the Court effectively 
ané completely to adjudicate upon and settle 
would seem really to indicate that the addition 

. of the party shouid be ordered only if in the 

opinionofthe court in theabsence ofthe party 
itcannoteffectually and completelyadjudicate 
and settle all the questions." 

In the instant case, the learned District Munsif 

came to the conclusion that the proposed parties 

are the necessary parties in order to enable the 

court effectively and completely adjudicate and 
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settle the questions involved in the suit. Hence, 
that decision is not helpful to the case of the 
revision: petitioner. Next, the learned counsel 
relied on tlie decision reported in Banarsi Dass v. 
Panna Lal, A.ER. 1969 P. & H. 57. In the above 
quoted case, a single Judge of the said High Court 
has observed: p ; 
“Asarule the Court should not add a person as 
a defendant in a suit when the plaintiff is 
opposed to such addition. The reason is that 
the plaintiff is the dominus litis. He is the 
master of the suit. He cannot be compelled to 
fight against a person against whom he does 
notwish to fight and againstwhom he does not 
claim any relief.” r yS 
It was also observed: | 
' "The word ‘may’ in eA ies (2) imports a dis- 
cretion. In exercising that discretion, the courts 
will invariably take into account the wishes of 
the plaintiff before adding a third person as a 
defendant in his suit. Only in exceptional cases, 
where the court finds tliat the addition of the 
new defendant is absolutely necessary to 
enable it to adjudicate effectively and com- 
pletely the matter in controversy between the 
parties, will it add a person as a defendant 
without the consent of the plaintiff. Razia Begum 
v. Anwar Begum, A.LR. 1958 A.P. 195, ref.”- 


.Thesaid decision also is not helpful to the case of 


the revision-petitioner as even in that case it was 
observed that where the court firms that the addi- 
tion ofthe new defendant is absolutely necessary 
to enable it tó adjudicate effectively and com- 


- pletely the matter in controversy between the 


parties, the impleading of defendant can be done 
without the consent of the plaintiff. 

7. On the other hand, it is seen that the lower 
Court has relied on the decision of the Supreme 
Court reported in Razia Begum v. Sahebzadi Anwar 
Begum, ALR. 1958 S.C. 886, wherein the guide- 


-lines for impleading parties under O.1 Rule 10 


C.P.C; were laid down. The guidelines were also 
extracted in the lower Court’s order. It is.seen 
from the above judgment that where the subject 
matter of a litigation is a declaration as regards - 
status or a legal character, the rule of present or 
direct intérest may, be relaxed in a suitable case 
where the court is of the opinion that by adding 
that party, it would be in a better position effectu- 
allyand completely to adjudicate upon the contro- 
versy. In a suit relating to property in order thata 
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person may be added as a party he should have 
directinterest as distinguished from a commercial 
interest in the subject matter of litigation. It was 
further observed that the result of a declaratory 
decree on the question ofstatus, such as in contro- 
versy in the instant case affects not only the parties 
` actually before the Court but generations to come 
and in view of that consideration, the rule .of 
present interest as evolved by case law relating to 
disputes about property does not apply with full 
force. The lower court also relied on the decision 
reported in Kshitish Chandra v. Dewan Sheikh, 
A.LR. 1976 Gauhati 41, where the learned Judge, 
, applyingthe principles laid down by the Supreme 
Court in theabove quoted case, allowed the appli- 
cation on the ground that in order to enable the 
court to effectually and completely adjudicate the 
points at issue, the proposed party is necessary 


party. The lower court also relied on the decision , 


Durgabala Nazra and others v. Acharya Prosbodha- 
nandá Adahut and others, A.L.R. 1985 Cal. 204 
(N.O.C.). In addition to those decisions, the learned 


` . counsel for the respondent drew the attention of 


this court to the decision in Kisan Uchattar 

M.V.Samiti v. IIIrd Additional District Judge, Deo- 
ria, A.LR. 1989 All. 168, wherein it was held: 

“The provisions of O.1 Rule 10(2) of the Code 

clearly empower the court to implead any person 

as party suo motu,-who-ought to have been 

joined, whether as plaintiff or defendant, or 

_ whose presencebefore the court may be neces- 

sary inerder to enable thecourt ‘effectually and 


completely to adjudicate upon and settle all . 


the questions involved in the suit. In case the 
plaintiff is permitted as a rule to choose his 
own opponents and the court does not inter- 
fere on the point in that event it may be that a 
collusive decree is obtained against the real 
owner or interested person without implead- 
ing him as a party and when the decree will 
become final, then at a: very late stage-the 
person vitally affected or the real owner may 
cometo know about it. This would lead to 
defeat the interest of justice which should not 
be permitted in a court of law and to avoid 
these ugly situations, the Parliament with 
considerable ingenuity enacted O.1, Rule 10(2) 
.of the Code which has been couched in a lan- 
guage having very wide sweep." 

Reliance was.placecon the earlier decision of the 

Supreme Court reported in-Bal Nieketan Nursery 
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Schoolv. Kesari Prasad, A.I.R. 1987 S.C. 290, itwas 
observed.by the Supreme Court: 
“The scope and effect of O.1 Rule 10 has been 
considered in.number of cases and there is a 
plethora of decisions laying down the ratio 
that if the court is satisfied that a bona fide | 
mistake has occurred in the filing of the suit in 
the name of the wrong person then the court 
should set right matters in exercise of its pow- 
ers under-O.1 Rule 10 and promote the cause 
of justice.” Me n 
In Munshi Ram v. Narsi Rai A I. m 1983 S.C. 271, 
it was held: 
“The omission to iniplead a defendantwas due 
to a mistake Sé, 21)! of the Act would be | 
attracted and the defendant has to be impleaded 
under O.1, Rule 10, C.P.C. to enable the court 
effectually and completely: to adjudicate upon 
and settle all the questions involved in the 
suit.” 
In the instant case, the trial court on the facts and 
circumstances of the case came to the conclusion 
that the proposed partiesiare necessary parties in 


_order to enable the said court to effectually and 


completely adjudicate the issue involved in the 


_ Said suit. It is seen from the counter filed by one of 


the proposed party that the revision petitioner 
herein has encroached ' upon:the: public canal and 
the road which belong to Oulgaret Commune 
Panchayat and that he has made deviations by 
constructing the building and a deviation, notice 
was issued to him directing him to stop all the}. 
works. It is to be noted.jhat the petitioner has not 
challenged the said order. For all these reasons, I 
am ofthe view that the impugned order does not 
suffer from any infirmity c or illegality whatsoever 
for this court to interfere in revision. Consequently 
the revision fails and stands dismissed. No costs. 


BS. 


Petition dismissed. 


II] 
IN THE HIGH COURT OF JUDICATURE AT 


Present: Srinivasan, J. 


30th October, 1991. 


C.R.P.No.2491 of 1991 

M.Palanichamy ` ..Petitioner 
v. . 
Muthiah Pillai ... Respondent. 


Tamil Nadu Cultivating Tenants Arrears of Rent 
(Relief) Act (1990), Secs.4 and 5 - Scope of - Expres- 


; Palanichamy v. Muthiah Pillai 
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credit to the payments already made. The conten- - 
tion that the expression ‘total amount of arrears of 
rent’ would mean total amount of rent fixed 
between the parties cannotbeaccepted. When the 


Section uses the term ‘arrears’, it would automati- 


cally mean that the amount payable is only rent 
due after taking into account the amounts already 


- paid. The word ‘arrears’ is defined in the Concise 


sion arrears of rent payable to the landlord - Inter- — 


pretation of. f 

The petitioner, a cultivating tenant, was in arrears 
of rent for faslis 1391 to 1398. The total rent 
payable for these years was Rs.1,26,000 and odd. 
In'an appeal pending ia the High Court, he was 
directed to deposit Rs.21,000 which hedid. He had 
already paid Rs.24,500 towards rent for the said 


Oxford Dictionary as ‘outstanding debts; what 
remains not done. Hence there is no difficulty in 
holding that under Sec.5 of the Act,the tenant is 
bound to pay the current rent plus 1/4th of the 
amount due and payable on the daie of the publi- 
cation of the Act with regard to the.rent payable 
for fasli year ending with 30th June, 1989 and 
previous fasli years. It can never mean that the 
tenantis bound to pay 1/4th of the total amount of 


~ rent fixed between the parties inclusive of amounts 


years. Thus a totalsum of Rs.45,500 had been paid. . 


The Revenue Court ordered that the tenant was 
liable to pay under Sec.5 ofthe Tamil Nadu Culti- 
vating Tenants Arrears of Rent (Relief) Act, 1990, 
the current rent plus 1/4th of the arrears namely 
Rs.1,26,000 and odd mines Rs.45,500 already paid 
by the tenant. In a revision petition against that 
order, it was contended that under Sec.5 of the 
Act, the tenant was liable to pay only the current 
rent plus 1/4th of the total amount of rent namely 
Rs.1,26,000 and odd which comes to about 
Rs.31,500, and odd, that the tenant had already 
paid Rs.45,500 and that he was not liable to pay 
any further amount. f 

Held:- In Sec.4 of the Act, the significant expres- 
sion is “arrears of rent payable to the landlord for 
the fasli year ending with 30th day of June, 1989 
and for any previous fasli year and outstanding on 
the date of the publication of this Act.” That 
expression itself shows that the section refers only 
to thaamount due to the landlord on the date of 
the publication of the Act after giving credit to the 
amounts already paid to him. Further, clause (2) 
of Sub-sec.(1) expressly refers to said amount as 
“said arrears of rent”. Hence the section contem- 
plates only the ariount due and payable on the 
date of publication of the Act. Sec.5-of the Act no 
doubt uses the expression “total amount of 
arrears of rent”. That expression itself shows that 


_itrefers to the amount remaining due affter giving 


already paid. If the contention of the learned 
counsel for the petitioner is accepted, it would 
tantamount to refixing the rent at one fourth of 
‘the agreed rent in all cases when the tenant isin . 
arrears. There is no warrant for such a construc- 
tion. If the legislature intended to wipe out all 
arrears in cases where the tenants had paid earlier 
one fourth of the total rent or more, it would have 
said so expressly. Such provisions are found in 
some of the Debt Relief Acts. Nosuch provision is 
found in the Act. The legislature has intended to 
give only a concession and reduce the burden of 
arrears as on the date of the said Act: Learned 
counsel submits that the Preamble of the Act 
indicates that the tenant should not be made to 
pay again if he had already paid some amount _. 
towards the rent due. The Legislature has made it 
clear that the relief that is granted in the Actis only 


` with reference to the arrears of rent. The name of 


the Act itself shows that it pertains to arrears of 
rent due onthe date of the Act. The Preamble also 
refers only to arrears of rent. Hence the Act does 
not refer to thé amounts already paid. The Act is 
concerned only with the arrears of rent due as on 
the date of publication of the Act. Consequently, 
the contention of learned counsel cannot be 
accepted. ` f [Paras 4, 5, 6, 7 and 9] 
Petition under Sec.11 of Act 38 of 1990 read with 
115 of Act V of 1908 praying the High Court to 
revise the, order of the Special Deputy Collector 


' (Revenue Court) Madurai dated 12.8.1991 and 


made in T.C. T.P.No.21 of 1991. 
K Suguna, for Petitioner. i 
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. P.Seshadri, for Respondent. 
The Court made the following 
ORDER: The contention put forward bythe ten- 
ant, who is the petitioner, is that under the provi- 
sions of Sec.5 of Tamil Nadu Cultivating Tenants 
Arrears of Rent (Relief) Act, 1990 the tenant is 
bound to pay or deposit only 1/4th of the total 
amount of rent due for theyears referred to in the 
section including what he had paid earlier. In 
order to appreciate the contention, it is necessary 
to state a few facts. The tenant is in arrears for 
faslis 1391 to 1398. The total rent payable for 
those years is Rs.1,26,000 and odd. In an appeal 
pending in this Court, namely, A.S.No.562 of 1987, 
the tenant was directed to deposit Rs.21,000 and 
he has complied with the order. Apart from that, 
the tenant has also paid a sum of Rs.24,500 
towards rent for thesaid years. Thus, a total sum of 
Rs.45,500 has already been paid. According to the. 
order of the Revenue Court, which is now chal- 
lengedin this revision petition, the tenant is liable 
to pay under Sec.5 of thesaid Act, thecurrent rent 
plus 1/4th of the arrears, namely, Rs.1,26,000 and 
~ odd minus Rs.45,500 already paid by the tenant. 
2. But learned counsel for the petitioner coritends 
that under Sec.5 of the Act, the tenant is liable to 
pay only the current rent plus 1/Ath of the total 
amount of rent, namely Rs.1,26,000 and odd which 
comes to about Rs.31,500, and odd, and as the 
‘tenant had already paid Rs.45,500 towards the 
rent he is not liable to pay any amountat all under 
Sec.5 of the Act. This contention cannot be 
accepted in view of the express language of the 
section. 
3. Secs.4 and 5 of the Act should be read together. 
Sec.4 reads as follows: 
"4. Option for payment of arrears of rent: (1) 
Any cultivating tenant who is in arrears of rent 
payableto thelandlord for the fasli year ending 
with the 30th day of June, 1989 and for any 
previous fasli year (hereinafter referred to as 
the said years) and outstanding on the date of 
the publication of this Act shall, within two 
months from the date of such publication, 
intimate hisoption in writingto thecompetent 
authority--- 
(17to pay the current rent and the one-fourth 
ofthe said arrears of rent in the manner speci- 
fied in Part IL or 
(ii) to pay the current rent and the one third of 
the said arrears of rent in the manner specified 
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in Part III, of this Act for availing relief under 
this Act from the payment of the Said arrears of 
rent. 
(2) The option given under Sub-sec. (1) shall 
be final.” 
Sec.5(i) reads as follows:- 
"Sec.5. Relief for payment of arrears of rent: (i) 
All arrears of rent payable by a cultivating 
tenant to the landlord for the said years and 
outstanding on the date of the publication of 
this Act, shall be deemed to be discharged, 
whether or not a decree or order has been 
obtained therefor if such cultivating tenant 
pays to the landlord or deposits in the court or 
before thecompetentauthority, to theaccount 
of the landlord in the manner specified in Sub- 
secs.(2) and (3).” 
4. In Sec.4 of the Act, the significant expression is 
“arrears of rent payable to the landlord for the 
fasli year ending with 30th day of June 1989 and for 
any previous fasli year (hereinafter referred to as 
the said years) and outstanding on the date of the 
publication of this Act.” 
5. That expression itself shows that the section 
refers only to the amount due to the landlord on 
the date of the publication of the Act after giving 
credit to the amounts already paid to him. Fur- 
ther, Clause (2) of Sub-sec.(1) expressly refers to 
said amount as “said arrears of rent”. Hentce, the 
section contemplates only the amount due and 
payable on the date of publication of the Act. Sec.5 


„Of the Act no doubt uses the expression “total 


amount ofarrears of rent". That expression itself 
shows that it refers to the amount remaining due 
after giving credit to the payments already made. 
Learned counsel contends that the expression 
‘total amount ofarrears of rent’ would mean total 
amount of rent fixed between the parties. That 
contention cannot be accepted. When the Section 
uses the term ‘arrears’, it would automatically 
mean that the amount payable is only rent due 
after taking into account the amounts afready 
paid. = _ 

6. The word ‘arrears’ is defined in the Concise 


, Oxford Dictionary as 'outsanding debts': what 


remains not done". Hence, there is no diffi iculty in 
holding that under Sec.5 of the Act, the tenant is 
bound to pay the current rent plus 1/4th of the 
amount due and payable on the date of the publi- 
cation of the Act, with regard to the rent payable 
for fasli year ending with 30th June, 1989 and 
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previous fasli years. It can never mean that the 
tenantis bound to pay 1/4th of the total amount of 
rent fixed between the parties inclusive of amounts 
already paid. . ' 
7. If the contention of the learned counsel for the 
petitioner is accepted, it would tantamount to 
refixing the rent at one fourth of the agreed rent in 
all cases where the tenantis in arrears. There is no 
warrant for such a construction. If the Legislature 
intended to wipe outall arrears in cases where the 
tenants had paid earlier one fourth of the total 
rent or more, it would have said so expressly. Such 
provisions are found in some of the Debt Relief 
Acts. No such provision is found in this Act. The 
Legislature has intended to give only a concession 
and reduce the burden of arrears as on the date of 
the Act. 
8. Learned counsel invites my attention to the 
Preamble of the. Act which reads in so far as it is 
relevant, as follows:- 
"And whereds, in the interests of the general 
public, cultivating tenants should, at the pres- 
ent time, be spared the distractions and expen- 
diture involved in such action in order that the 
maximum possible advantage may result to the 
State in the matter of production of food groups: 
And Whereas it is considered necessary, as a 
part of agrarian reform, to give relief to culti- 
vating tenants from the heavy burden of dis- 
charging arrears of rent, on certain conditions 
specified.” 
9. Learned counsel submits that the Preamble of 
the Act indicates that the tenant should not be 
made to pay again if he had already paid some 
amount towards the rentdue. The Legislature has 
made it clear that the relief that is granted in the 
Act is only with reference to the arrears of rent. 
The name of the Act itself shows that it pertains to 
arrears of rent due on.the date of the Act. The 
Preamble also-refers only to arrears of rent. Hence, 
the Act does notrefer to the amounts already paid. 
The Actis concerned only with the arrears of rent 
due as on the date of publication of the Act. 
Consequently, the contention of learned counsel 
cannot be accepted. 
10. In the result, the civil revision petition fails and 
is dismissed. There will be no order as to costs. 


BS. Petition dismissed. 
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IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: KS. Bakthavatsalam, J. 


W.P.Nos.16200 of 1990 and 6298 of 1991 
12th March, 1992. 


A.Jothi and others ...Petitioners 
v. 
The State of Tamil Nadu and another 

... Respondents. 


(A) Constitution of India (1950), Art. 226 - Petition 


- under - If can be entertained on basis of bald allega- 


tions of mala fide. 

It is well settled that mere bald allegations of mala 
fide cannot be a ground for setting aside any pro- 
ceedings. The apex court of the land has held that 
on the basis of mere bald allegations ofmala fides, 
a petition under Art.226 of the Constitution can- 
not be entertained. {Para 13] 
(B) Land Acquisition Act (I of 1894), Secs.5-A and 
6 - Authority holding enquiry under Sec.5-A and 
Sending a report.- Report if binding as Government 
- Enquiry Officer overruling objections - Govern- 
ment issuing notification under Sec.6, if can be said 
not to have applied its mind. 

It is well settled that the decision of the Govern- 
ment is final'and what all the authority who holds 
the enquiry under Sec.5-A of the Act is to do is to 
send a report to the Government and the report is 
not binding on the Government and the Govern- 
ment can differ from that. So the finality of the 
proceedings-is reached only at the stage of the 
declaration under Sec.6 of the Act, When the 
Government decides to proceed with the acquisi- 
tion. As such, there is no substance in the conten- 
tion that just because the enquiry officer over- 
ruled the objections and but the report to the 
Government, the Government has not applied its 
mind. The declaration under Sec.6 of the Act itself 
will show that the Government has come to the 
conclusion to acquire the land. [Para 13] 
(C) Constitution of India (1950), Art.226 - Writ of 
certiorari - Petition for - No counter-affidavit filed - 
Records, if can be perused to prove that Rules have 
been complied with. 

It is well-settled that in a petition praying for the 
issue of a writ of certiorari, if no counter-affidavit« 
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is filed then records can be produced to prove that 
there is compliance of Rules. [Para 14] 
(D) Land Acquisition Act (I of 1894), Sec.48 - 
Earlier acquisition proceedings dropped - Initiation 
of acquisition proceedings after some lapse oe time - 
If invalid. 

The court does not think the power of eminent 
domain ceases once the acquisition proceedings 
were dropped in the year 1976. Nearly after 15 
years, the land acquisition proceedings are taken 
up and it is,not for this Court to say whether the 
lands should be acquired or not; sitting under 
Art.226 of the Constitution of India. — [Para 15] 
(E) Constitution of India (1950), Art.226 - Locus 
standi - Person entering into an unregistered agree- 
ment of land with another whose land is sought to be 


acquired - If has locus standi ro maintain petition i 


under article. 

On the facts of the case, it is clear that an unregis- 
tercd agreement, of sale had been entered into 
between the petitioner in W.P.No.6298 of 1991 
and the petitioners in W.P.No.16200 of 1990, If 
the principles laid down by the Full Bench of this 
Court in Seerhalakshmi Ammal v. The State of 
Tamil Nadu and others, 1992 W.L.R. 7, areapplied 
to the facts of the cascs on hand, the petitioner in 
that writ petition has no7ocus standi and no legal 
right ofthe petitioner is infringed. [Para 16] 
Cases referred to: 

Shanmugha Sundara Nadar v. Special Tahsildar I, 
Tamil Nadu Housing Board Schemes, Madras, 
(1987)2 M.L.J. 170; Tamil Nadu State Housing 
Board v. Shanmugha Sundara Nadar, 1988 W.L.R. 

55; Vembuli Naicker v. State of Tamil Nadu, (1992)1 
M.L:J. 26; Wavoo Magudoom Mohammed v. Gov- 
emment of Tamil Nadu, (1991)2 M.L.J. 281; Seetha- 
lakshmi Ammal v. The State of Tamil Nadu, 1992 
W.L.R. 7; Somawanti v. State of Punjab, (1963)2 
MLJ. (S.C.) 18: (1963)2 An.W.R. (S.C.) 18: (1963)2 
S.C. R. 774: (1963)2 S.C.J. 35: ALR. 1963 S.C. 151. 

Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari, calling for the records in G.O.Ms.No.1586, 
Adi Dravidar and Tribal Welfare, dated 14.8.1989, 
a notefication under Sec.4(1) of the Land Acquisi- 
tion Act and published in Part II Sec.2 (Supple- 
ment) ofthe Tamil Nadu Government Gazette on 
13.9.1989 and in G.O.Ms.No.526, Adi Dravidar 


and Tribal Welfare, dated 23.3.1990 a declaration . 
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made under Sec.6 of the Land Acquisition Act and 

published in Part II, Sec.2 (Supplement) of the 
Tamil Nadu Government Gazette, dated 2.5.1990 
on the file of the first respondent and quash the — 


. same respectively. 


K Raghunathan and V.Srinivasan, for Petitioners. 
Veerabadran, Government Advocate, for Respon- 
dents. i . 
The Court made the following 

ORDER: Both the writ petitions are filed chal- , 
lenging the land acquisition proceedings made 
under the Land Acquisition Act. 

2. W.P.No.16200 of 1990 is filed.by the owners of 
the land and W.P.No.6298 of 1991 is filed by the 
apreement holder who entered into an agreement 
with the petitioners in W.P.No.16200 of 1990. 

3. An extent 0£3.94.5 hectare of land at Kondur 


‘Village were proposed for acquisition to provide 


house-sites for Adi Dravidars. A notification under 
Sec.4(1) ofthe Land Acquisition Act (hereinafter 
referred to as the "Act") was published in the 
Gazette on 13.9.1989 and it was published in Tamil 


Dailies on 15.9.1989 and 17.9.1989 and the sub- 


stance of the notification issued under Sec.4(1) of 
the Act was published in the village on 30.9.1989. 
Notices for enquiry under Sec.5(A) of the Act 
were sent and served on the petitioner and thesaid 
enquiry was conducted on 17.11.1989. After over- 


` ruling the objections raised by the landowners, a 


declaration under Sec.6 of the Act was published 
in the Gazette on 2.5. 1990 and in local dailies on 
4.5.1990. At this stage, theowners of the land, the 
petitioners in ,W.P.No.16200 of 1990, have come 
up to this Court challenging the notification 
issued under Sec.4(1) of the Act. The agreement 
holder with the petitioners in W.P.No.16200 of 


.1990 has filed W.P.No.6298 of 1991 challenging 


thesame notification issued under Sec.4(1) ofthe 
Act in respect of the small land in question. 

4. Though no counter affidavit has been filed in 
W.P.No.16200 of 1990, a counter-affidavit has _ 
been filed in W.P.No.6298 of 1991. e 

5. As the subject matter relates to one and the 
same acquisition proceedings of the land in ques- 
tion, I am of the view that the counter affidavit 
filed in W.P.No.6298 of 1991 can be taken as the 
counter affidavit in W.P.No.16200 of 1990 also. 
6. The main contention raised by Mr.K.Raghu- 
nathan, the learned counsel appearing for the 
petitioners in W.P.No.16200 of 1990 is that the 
subsiance of notification has not been published 


t 
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as required under Rule 1 of the Tamil Nadu Land 
Acquisition Rules framed under Sec.55(1) of the 
‘Act. According to the learned counsel, as required 
under Rule 1 of the Land Acquisition "Tamil 
Nadu’ Rules (hereinafter referred to as the “Rules”), 
the notice should be published at convenient places 
_ in the locality, and copies thereof fixed up in the 
office of the Collector, the Tahsildar, and in the 
nearest police station and it has not been com- 
plied with in this case. The learned counsel relies 
upon the decision rendered by Nainar Sundaram, 
J. (as he then was) in Shanmugha Sundara Nadar 
v. Special Tahsildar I, Tamil Nadu, State Housing 
Board Schemes, Madras, (1987)2 M.L.J: 170, which 
has been reversed in by a Division Bench of this 
Court in Tamil Nadu State Housing Board v. 
Shanmugha Sundara Nadar, 1988 W.L.R. 55. The 
learned Counsel points out that the judgment of 
the learned Single Judge was reversed on some 
other ground, Govindasamy, J. has held that the 
publication is mandatory in Vembuli Naicker v. 
State of Tamil Nadu, (1992)1 M.L.J. 26. . 

7. The other contention raised by the learned 
counsel appearing for the petitioners in W.P.No.- 
16200 of 1990 is that certain acquisition proceed- 
ings were taken up earlier, in the year 1976, that it 
had been dropped and as such the -acquisition 


made in this case is tainted with mala fides and has ` 


got to be set aside. The learned counsel contends 
that this Court should presume that the earlier 
acquisition proceedings were dropped . only 
because the lands were not suitable and as such 


when once the lands are left out in the earlier pro- - 


ceedings it cannotbe said that they are suitable for 
the purposeof providing house sites for Adi Drav- 
idars. One other contention faised by the learned 
counsel appearing for the petitioner is that the 
second respondent, the enquiry officer, has given 
a finding, based on the enquiry under Sec.5-A of 
the Act, that the lands are to be acquired for the 
purpqsefor which it is acquired, that itis bad in law 
and that the first respondent has not applied its 
mind. The learned counsel further contends that 
_ the acquisition proceedings has to be struck down 
on the ground of delay of one year between the 
_date of notification under Sec.4(1) of the Act and 
the declaration under.Sec.6 of the Act. 


8. Per contra Mr. Veerabadran, the learned Gov- ` 
ernment Advocate contends that all the provi- - 


sions of Land Acquisition Act have been complied 
‘with. He also produced before me the records to 
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show that copies of notices were affixed in the 


. Offices as required under Rule 1 of the Rules 


framed under Sec.55(1) of the Act. The learned 
Government Advocate further contends that this 
Court cannot presume that once the acquisition 
proceedings are dropped, it does not mean that 
the power under the Act is exhausted and the lands 
cannot be acquired due to change in circumstances. 
The learned Government Advocate further 
argues that there is no delay in the publication of 
the declaration under Sec.6 of the Act and relies 
upon a decision of a Division Bench of this Court 
in Wavoo Magudoom Mohammed v. Government 
of Tamil Nadu, (1991)2 M.L.J. 281. That apart, he 
contends that just because the Enquiry Officer 
under'Sec.5-A of the Act had given a finding, 
overruling the objections of the land owners, that 
does not mean that the Government has not applied 
its mind. According to the learned Government 
‘Advocate, the authority.to decide about the land 
acquisition is Government and ‘mere allegations 
of mala fide cannot be a ground to set aside the 
acquisition proceedings. According to the learned 
Govérnment Advocate, the allegations regarding 
mala fide haye no basis and this Court should not 
entertain such allegations as mala fide. 

9. Mr.V.Srinivasan, the learned Counsel appear- 
ing for the petitioner in W.P.No.6298 of 1991 
.contends that the petitioner is an agreement holder, 
that he is a person interested and that he can 
challenge the acquisition proceedings. He has raised 
all other grounds raised in the W.P.No.16200 of 
1990. i 

10. Mr.Veerabadran the learned Government 


_ Advocate states that the petitioner in W.P.No.6298 
: of 1991 is only à lessee and that the agreement 
_ alleged to have been executed between the peti- 


tioners in W.P.No.16200 of 1990 and the peti- 
tioner in W.P:No.6298 of 1991 is an unregistered 
one and that it is created only for the purpose of 
defeating the purpose of the ‘Government, to 
acquire the lands. He further submits that the 
argument was not in existence at the time of initia- 
tion of the acquisition proceedings or at the time 
of publication of notification under Sec.4(1) of 
the Act, that itcame to light dt the time of enquiry 
under Sec.5-A of the Act that the agreement 
entered into between the petitioners in W.P.No.- 
16200 of 1990 and the petitioner in W.P.No.6298 
of 1991 is en unregistered document and that it is 
created only to’ defeat the land acquisition 
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proceedings and as such it cannot be said that the 
petitioner in W.P.No.6298 of 1991 is an interested 
person and the W.P.No.6298 of 1991 has to be 
dismissed in. limine. It is also stated that the peti- 
tioner in W.P.No.6298 of 1991 is a person who 
deals with real estate business and that the land 
owners thinking that they will get only lesser 
compensation have connived with the petitioner 
herein and have created an unregistered docu- 
ment and registered a power of attorney on the 
petitioner on 30.10.1989 long after the publica- 
tion of the notification under Scc.4(1) of the Act. 
It is claimed in the counter affidavit that as such, 
no notice was given to the petitioner in W.P.No.6298 
of 1991. 
11. I have considered the arguments of Mr.K.Raghu- 
nathan, the learned counsel for the petitioner in 
W.P.No.16200 of 1990, Mr. V.Srinivasan, the learned 
counsel for the petitioner in W.P.No.6298 of 1991 
and of Mr. Veerabadran, thelearned Government 
Advocate appearing for the State. 
12. The learned counsel for the petitioners in both 
cases contend that there is a delay of one year 
between the date of the publication of notification 
under Sec.4(1) of the Act and the declaration 
made under Sec.6of the Act. Ido not think thesaid 
contention can be entertained, in view of the 
decision of a Division Bench of this Court in 
Wavoo Magudoom Mohammed v. Government of 
-Tamil Nadu, (1991)2 M.L.J. 281, (W.P.No.1772 of 
` 1987 dated 19.9.1990) where it has been held that 
the last date of the publication has to be taken into 
account. 
13. I do not that think the other contention raised 
by the learned counsel for the petitioners in both 
cases, with regard to mala fide can be accepted. It 
is well settled that mere bald allegations of mala 
fide cannot be a ground for setting aside any pro- 
ceedings. The apex court of the land has held that 
on the basis of mere bald allegations of mala fides, 
a petition under Art.226 of the Constitution can- 
not be entertained. That apart, it is well settled 
that the decision of the Government is final and 
whatall the authority who holds the enquiry under 
Sec.5-A of the Act, to do is to send a report to the 
Government and the report is not binding on the 
Govtrnmentand the Government can differ from 
that. So the finality of the proceedings is reached 


Only at the stage of the declaration under Sec.6 of ` 


the Act, when the Government decides to proceed 


with the acquisition: As such, J do not see any. 
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substances in ihe contention that just because the. 
enquiry officer overruled the objections and sent 
the report to the Government, the Government 
has not applied its mind. The declaration under 
Sec.6 of the Act itself will show that the Govern- 
ment has come to the conclusion to acquire the 
land. See Somawanti v. State of Punjab, (1963)2 
M.LJ. (S.C.) 18: (1963)2 An.W.R. (S.C.) 18: (1963)2 
S.CJ. 35: (1963)2 S.C.R. 774: A.LR. 1963 S.C. 151. 
14. The other question raised by the learned coun- 
sel for both the petitioners is with regard to the 
compliance of Rule 1 of the Rules framed under 
Sec.55(1) of the Act. When the said contention 
was raised, records were called for and produced 
before me. The records produced before me will 
show that the notification under Sec.4(1) of the 
Act has been published in the office of the Joint 
Sub Registrar, Cuddalore, at Nellikuppam Police 
Station, in the Office of Deputy Tahsildar (Head- 
quarters), Cuddalore, Chairman, Kondur Pan- 
chayat and also in Kondur Village. It is pointed 
out by the learned counsel appearing for the peti- 


- tioners that no date is shown in the said publica- 


tions. It is true that the publication is mandatory 
under Rule 1 of the Rules. But the records pro- 
duced before me clearly show that, Rule 1 of the 
Rules has been duly complied with. However, the 
learned counsel for the petitioner relies upon the 
decision of Nainar Sundaram, J. (as he then was) 
which is reported in Shanmugha Sundara Nadar v. 
Special Tahsildar I, Tamil Nadu Housing Board 
Schemes, Madras, (1987)2 M.L.J. 170. The notifi- 
cation under Sec.4(1) of the Act has been pub- 
lished in the Gazette on 13.9.1989 and has been 
published in the notice board in the abovemen- 
tioned places, i. ‘e., in the offices of the Joint Reg- 
istrar, Panchayat Office, Tahsildar Office and in 
the Nellikuppam Police Station on 30.9.1989. As 
such, I am satisfied, on the facts of the case and on 
perusal of the records produced before me, that `. 
there is the compliance of Rule 1 of the Rules . 
which contemplates that the notice must be placed 
at convenient places in the locality and copies- 
thereof fixed up in the office of the Collector, 
Tahsildar and in the nearest police station. The 
judgment of Nainar Sundaram, J. (as he then was) 
in Shanmugha Sundara Nadar v. Special Tahsildar 
I, Tamil Nadu Housing Board Schemes, Madras, 
(1987)2 M.L\J. 170, was taken on appeal and the 
Division Bench of this Court in Tamil Nadu State 
Housing Board v. Shanmugha Sundara Nadar, 1988 


QUA 
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W.L.R. 55, has observed as follows: (at P.60) 
“There is on record an endorsement made by 
the village officer which says that matter in the 
"copy" ( Bee ) has been published. The 


learned Judge undoubtedly i is right when he ~ 


says that there is no indication as to what was 
the copy which was published. While it may not 
be possible to find fault with those observa- 
tions that would not necessarily lead to the 
conclusion that what was published was not 
the notification under Sec.4(1) of the sub- 
stance of the notification, but something else. 
If the publication was in connection-with the 
land acquisition proceedings; theonly publica- 
tion possible in the cause would be the sub- 
_ stance of the notification under Sec.4(1) ofthe 
` Act. The State Housing Board was entitled to 
show by evidence aliunde as to what was the 
material published and if this would have been 
put in issue at the earlier opportunity it would 
have been possible for the State Government 
or the Collector to produce the necessary 
material in the writ petition. To permit such a 
challenge which cannot be determined with- 
out reference to the facts which have tran- 
spired in June, 1975 to be raised in 1984 or 
1985 would be really placinga premium on the 
latches and want of diligence on the part of the 
- petitioner. In our view, the learned Judge was 
in error in entertaining the challenge to the 
proceedings under Sec.4 of the Act after a 
lapse of several years. There may have arisen a 
doubt in the mind of the learned Judge about 
the non-compliance, with the requirement of 
Sec.4(1) of the Act but at the same time it 
should have been appreciated that this doubt 
could have been cleared more effectively if it 
was raised much earlier. The benefit of this 
delay cannot certainly go to the petitioner who 
allowed the proceedings to go on and stood by 
these proceedings...” 
The abovementioned observations of the Divi- 
sion Bench of this Court culminated in setting 
aside the order of the learned single Judge which 


is reported in Shanmugha Sundara Nadar v. Spe- ` 


cial Tahsildar I, Tamil Nadu Housing Board Schemes, 
Madras, (1987)2 M.L.J. 170. Yt is well-settled that 
in a petition praying for the issue of a writ of 
certiorari, if no counter-affidavit is filed then rec- 
ords can be produced to prove that these is com- 
pliance of Rules. In this case, a counter affidavit 
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has been filed in W.P.No.6298 of 1991 stating that 
the substance of notice under Sec.4(1) of the Act 
has been published in the village on 30.9.1989 and 
all other formalities have been followed. It is also 
stated in para 6 of the counter affidavit that all the 
formalities contemplated under the rules have 
been followed and notices were served on the land 


"owners. So apart from producing the records 


before me, the respondents have also filed counter- 
affidavit with regard to the compliance of Rule 1 
of the Rules, which is held to be mandatory. In 
such circumstances, I am not able to accept the 
contentionofthe learned counsel for the petition- 
érs that Rule 1 ofthe Rules has notbeen complied 
with on the facts of the case. Govindasamy, J. in 
Vembuli Naicker v. State of Tamil Nadu, (1992)1 
M.L J. 26, has held that giving public notice under 
Sec.4(1) Notification is mandatory and failure to 
follow the procedure will vitiate the entire pro- 
ceedings. There cannot be any doubt about the 
proposition decided by Govindasamy, J. in the 
abovementioned case. As I have already stated, on 
the facts of this case, Rule 1 of the Rules framed 
under Sec.55 of the Act has been duly complied 
with: ' 

15. The other contention raised by the learned 
counsel appearing for the petitioners that since 
the earlier land acquisition pro£eedings were 
dropped ia the year 1976, the initiation of the 
acquisition proceedings now in invalid in law, is a 
contention to be mentioned only to be rejected. 


, That.is all. I do not think the power of eminent 


domain ceases once the acquisition broceedings 
were dropped in the year 1976. Nearly after 15) _ 
years, the land acquisition proceedings are taken] , 
up and it is not for this Court to say, whether the 
lands should be acquired or not, sitting under 
Art.226 of the Constitution of India. ` 

16. The oniy point left for consideration is whether 
a notice should be. given to the petitioner in 


. W.P.No.6298 of 1991, who is an agreement holder 


with regard to the question whether subsequent 
purchaser of the property can ‘question the acqui- 
sition proceedings and whether he has got locus 
standi, a Full Bench of this Court (to which Iam a 
party) in Seethalakshmi Ammal v. The State of 
Tamil Nadu, 1992 W.L.R. 7, has held a$ fokows:: 
* ...One, who is deprived of his legal rights and 
- orwho has sustained injury to any legally pro- 
tected interest can do so. ` 
Circumstances of each case will have to show 
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how far the Court can go to accommodate the 

purchaser... 

Ifthe purchaser is able to Show that something 

is being done contrary to law in thename of the 

land acquisition, he can maintain a writ peti- 
, tion, otherwise not... 
‘| On the facts of this case; “it is clear that an unreg- 
istered'agreement, of sale had been entered into 
between the petitioner in W.P.No. 6298 of 1991 
and the petitioners in W.P.No.16200 of 1990. In 
my view, if the principles laid down by the Full 
Benchofthis Court, cited supra, are applied tothe 
facts of the cases on hand, the petitioner in that 
writ petition has no locus standi and no legal right 
ofthe petitioner is infringed. There are no merits 
in both the writ petitions. Accordingly, the writ, 


petitions willstand dismissed. However, therewill , 


be no order as to costs. 


B.S. 


"Petitions dismissed. 


-Í 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. ' 


Pesta Hadi, J. f i 


'S.A.No.1858 of 1984 29th April, 1992. 


om Thevar and others Appellants 


M. S. Velayutha RAR and another .. u tepondenis 


(A) Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), Sec. 6(20) - Temple’ 
- Denominational temples whether public temples. 
Inview of the decisions i in ee Devaru 
` v. State of Mysore, A.LR. 1958 S.C. 255, and ~ 
Venkatachalapathy and ‘another v. Deputy Com- 
missioner, Hindu Religious and Charitable Endow- 
ments (Administrative Department), Thanjavur and 
another, W.P.Nos.804 and 805° of 1987, it is no 
doubt clear that the denominational temples are 
also ‘public temples which fall within the defini- 
' tion of the term ‘temple’ undef Sec.6(20) of the 
Tamil Nadu Hindu Religious and Charitable 
Endowments Act, 1959. [Para 5] 
(B) Tamil Nee ‘Hindu Religious and Charitable 
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Endowments Act (XXII of 1959), Sec.63(a) - Juris- 
diction - Question whether a temple is püblic temple 
or private temple - It can be decided by civil court. 
The question whether a temple is a public one 
(comin g under the Act) or a private one (not 
coming under the Act) can be decided only by the 
Deputy Commissioner, H.R. and C.E. Depart- 
ment under Sec. 63(a) of the Act and not by the 
civil court. [Para 5] 


'(C) Civil Procedure Code (V of 1908), Sec.11 - Res 


judicata - Defendants filing suit against the Authori- 
ties under Tamil Nadu.Hindu Religious and Chari- ' 
table Endowments Act - Members of the public other 
than Rajusnot partiesi toit- Publication of the order 
not made - Suit decreed granting right of manage- 
ment of a temple to the denomination of Rajus - 
Petition special leave against judgment. in second 
appeal against decree pending in Supreme Court - 
Hindu general public in City of Rajapalayam - Filing 
suit for declaration that suit institution was publié. 
religious institution belonging to the Hindu public in 
general - Suit whether barred by res judicata. 

The present plaintiffs were not parties in the prior 
original suit O.S.No.100 of 1975 or to the subse- ' 
quent appeals therefrom. In fact, they filed 
LA.No.548 of 1976 in O.S.No.100 of 1975 for 


. impleadingthemselves as défendants therein. But 


the said application was dismissed holding that 
the remedy of the present plaintiffs (propose parties 
therein) was only to file a separate'suit. Further 
the present plaintiffs tired forconsolidationof the 
present second appeal with S.A.No.1946 of 1979 | 
which arose out of the abovesaid O:S.No.100 of 
1975: That petition for consolidation also was 
dismissed. Further S.A.No.1946 of 1979 cannot be 
considered as having become final sincetheappel- : 


* lants themselves have filed C.M.P. No.6580 of 1988 . 


in the’ Supreme Court for grant of leave to file 


S.L.P. against the judgment in S.A.No.1946 of : - 


1979 and the saine is pending. Further on account 
of the pending of the said C.M.P., the Supreme 
Court has requested this Court to disposé of this 
appeal early. Further, was Explanation VI to Sec.11, 
C. P.C. will have no application to the present case. 
The rights of the Hindu community are' not the 
same as that of the Commissioner, H.R: and C.E. 
Department who was the defendant in O.S.No.100 
of 1975. Therefore, therei is no bar ofres judicata. 
: [Para 21 ] 
Cascs referred to: 
Staic of Bihar v. Biseshwar Das, A.l. R 1971 S.C. 


I1] R 
- 2057; Bhagwan Din v. Har Saroop; A.LR. 1 940 P.C. 
7: (1940) M.LJ. 1:185 LC. 305: 671A. I; Chakkardi 


Cherti v. Board of- Commissioner, 67 L.W. 830; 
Commissioner H.R. & C.E. v. L.T.Swamier, (1954)1 


| M.L.J. 596: ALR. 1954 S.C. 282: 1954 SCJ. 335:. 


1954 S.CR. 1005: 1954 M.W.N. 363; Venkataramana 
Devaru v. State of Mysore, ALR. 1958 S.C. 255; 
Durgah Committee v. Hussain Ali, ALR. 1961 S.C. 
1402; Azeez Basha v. Union of India, A.I. R..1968 
S.C. 662; Ambika Prasad v. Ram Ekbat Rai, A.I. R. 
1966 S.C. 605; Assistant Commissióner HR. & 
C.E., Salem v. Nattamai KS. Ellappa, 100 L.W. 
240; "State of Rajasthan v. Sajjan Lal, A.LR. 1975 
S.C. 706; T.V.Mahalinga Iyer v. The State of 
Madras, (1981)1 M.L.J. (S.C.) 1; Ananda Baliga v. 
Ananteswar Temple, (1952)1 M.L.J. 678; Asarimar 
Samudayam v. Natarajan Asari, (1973)2 M.L.J.. 
306; Santhana Gopala Chettiar v. Séetharama 
Chettiar, (1968)2 M.L.J. 401; Ugam, Singh v. Kesri- 
mal, A.I.R. 1971 S.C. 2540. 

Alagar, for Appellants. 

G.Subramaniam, for Respondents., 

` The Court delivered the following 
JUDGMENT:- Having failed in both the courts 
below plaintiffs 1, 2 and 4 to 7, representing “the 
Hindu general public in the City of Rajapalayam” 
have filed this second appeal. Their suit O.S.No.93 
of 1978 on the file òf the Additional District 
Munsif, Srivilliputtur is for declaration that the 


suit institution is a "public religious institution: 
belonging to the Hindu public in general as against, 
the exclusive claim by the defendants on behalfof. 
Rajus of Singaraja Kottai, Rajapalayam with a. 


right of entry for all the Hindu citizens into it for 
worship in pujas according to the usage by Panda- 
rams of the “temple” (a temple'calléd Arulmigu 
Mariamman Koil, Pudupalayam) and for conse- 
quential injunction. ‘ 

2:The pleas of the plaintiffs are briefly as follows: 
The origin of the said institution is uríknown. 
However, the deity was granted by Karnatic Rajas 
in T.).No.182 of Sambandapuram village (now 
called as Pudupalayam). The grant was devadayam 
grant. In the year 1865, the T.D. wa$ confirmed. 
After such confirmation, the institution has been 
under the management of Poojaries, otherwise 
called as Pandarams, the descendants ofthe regis- 
tered holders of the grant. All communities par- 
ticipated in the conduct of the festivals i in the suit 


_ institution. However, the citizens have got the, 
right of entry into the temple for worship and it is 
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a place of public religious worship for devotees of 


all castes andsections of Hindu Public. The defen- 
dants filed a a suit in O.S.No.100 of 1975 « on the file 
of Sub Court Ramnad at Madurai fora declara- 
tion that the suit institution wasa denominational 


. one with a right of management for them. The 


authorities under the Tamil Nadu Hindu Reli- 
giousand Charitable Endowments Act alone were 


_ defendants in the said suit. But, the members of. 


thepublicother than thé Rajus were not parties fo 
the suit, nor was theré a publication under O.1, 


Rule 8, C.P.C., binding the Hindu citizens of 


Rajapalayam. In thesuit, declaration oftitleto the 


. denomination of Rajus over the suit temple : was. 


not granted, but the right of management in the 
temple was granted to them, while decreeing the 
suit. The decree is not binding onother communi- 
ties: The 2nd defendant got himself appointed as 
trustee by the Assistant Commissioner, Ramanatha- 
puram at Madurai since 1969 or so. Formerly, the 
2nd defendant's father was trustee of the temple 
ón appointment by area committee. 


3. The defence ofthe defendants, who represent ` 


Rajus, residingat Singarajakottai, Rajapalayam is 
as follows: The temple had been constructed by 
the said Rajus and consecrated for exclusive wor- 
ship by and for the spiritual benefit of the said 
Rajus, who formed a religious denon ination and 
it has been in their exclusive administration and, 
management beyond living memory for over a 
ceniury. Members of the other communities were 
allowed to worship with their permission. The 
said denomination had beén electing arnong them- 
selves trustees for the administration of the temple. 
Such representatives were “invariably” recognised 
by the Endowment Department. The presents suit 
is barred by the principles of res judicata in view of 
the decision in O.S.No.100 of 1975. The defen- 
dants in O.S.No.100 of 1975 claimed the public 
right which alone is claimed in the present suit. 

Thé civil court has no jurisdiction to try the suit in 


view of Sec.108 of the Tamil Nadu Hindu Reli- A 


gious and Charitable Endowments Act. 
4. Mainly there were two issues decided by the trial 
court. One is, "Whether thesuit templeis a public 
or denominational temple?” The other is, “whether 
the suit is barred by res judicata by reason of-the 
judgment in O.S.No.100 of 1975 on the fil€of Sub 
Court, Ramanathapuram?” The trial court, after 
a lengthy discussion in paragraphs 7 to 39 of its 


aa gave the fi adimg 1 that" the suit temple 


532 ` 
was not a public temple, but it was a denomina- 
tional temple belonging to Singarajakottai Rajus. 
On the other main issue, the trial court held that 
the suit was barred by res judicata, by reason of the 
judgmentin O.S.No.1000f 1975. The lower appel- 
. late court in A.S.No.14 of 1982 did not go into the 
abovesaid question of res judicata, but went into 
the other question whether the suit temple is a 
public temple or a denominational tempie at length 
in paragraphs 16 to 25 of its judgment and con- 
curred with the finding of the trial court and, 
therefore, it dismissed the appeal filed by the 
plaintiffs. 
5/The learned counsel for the plaintiffs 1,2 and 4 
to 7-appellants initially submitted that both the 
courts below made a wrong approach to the case 
on the wrong view that à denominational temple 
was a private temple and nota public temple. That 
is why, according to the learned counsel, the courts 
below have wrongly applied decisions which have 
only pointed out the distinction between the pri- 
vate témple and public temple. According to the 
learned counsel all that the plaintiffs pray is that 
the suit temple is a public temple, open to all 
Hindu communities as ofright, for worship as well 
as management, and not a denominational temple, 
exclusively for the benefit of the abovesaid Rajus, 
asection of the public. The learned counsel also in 
this connection drew my attention to the decision 
in Venkataramana Devaru v. State of Mysore, A.LR- 
1958 S.C. 255. There, the Supreme Court, dfter 
Holding that-the suit temple therein was a public 
temple, went into the question whether it was yet 
a denominational institution for the benefit of 
Gowdal Saraswath: Brahmins and came to the 
conclusion that it was so.’ Further, a Division 
Bench of this Court has also held in the judgment 
dated 11.8.1960 in M.R.Venkarachalapathy and 
another v. The Deputy Commissioner, Hindu Reli- 
gious and Charitable Endowments (Administrative 
Department), Thanjavur and another, W.P.Nos.804 
and 805 of 1957, in relation to the temple in 
question in the said case thus: 
“Thatitis a public temple as defined by the Act 
in no way affects the determination of the 
question, is it a denominational temple.....To 
constitute a denominational temple the use of 
the temple and the worship therein need not 
be confined to the members of that denomina- 
tion. But, if the temple belonged to the reli- 
gious denomination of Sourastras and if that 
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community was entitled to mana ipe thetemple, 
itwould bea denominational religious institu- 
tion." 
In view of the abovesaid two decisions, it is no 
doubt clear that the denominational temples are 
also public temples which fall within the defini- 
tion of the term “temple” under Sec.6(20) of the 
Tamii Nadu Hindu Religious and Charitable} 
Endowments Act, 1959 (hereinafter referred to as 
‘the Act’), which runs as follows: 
“(20) ‘Temple’ means a place by whatever des- 
ignation known, used as a place of public reli- 
gious worship, and dedicated to, or for the 
benefit of, or used as of right by, the Hindu 
community or anysection thereof, asa place of. 
public religious worship.” 


Further, the question wheter a temple is a public)’ 


one (coming under the Act) or a private one (not}” 
coming under the Act), can be decided only by the 
Deputy Commissioner, H.R. and C.E. Depart- 
ment under Sec.63(a) of the Act, and not by the 
Civil Court. The decisions like Srare of Bihar v. 
Biseshwar Das, A.I.R. 1971 S.C. 2057, Bhagwan 
Din v. Har Saroop, ALR. 1940 P.C. 7: (1940)1 
M.L.J. 1: 185 LC. 305: 67 LA. 1 and Chakkarai 


„Chetti v. Board of Commissioners, H.R. & C.E.,.67 


L.W. 830, relied on by the coürt below only dealt 
with the question whether the temple in question 
wasa privateoneora publicone. So, in this regard, 
I am also of the view that the SPORE of the 
courts below is not correct. 


' 6. The term “denominational temple” no ) doubt i is 


not defined under the Act, though Sec. 107 of the 
Act says, “nothing contained in this Act shall, save 


- as otherwise provided in Sec.106 and in clause (2) 


of Art.25 of the Constitution, be deemed to confer 
any power or impose any duty in contravention of ; 
the rights conferred on any religious denomina- 
tion orany section thereof by Art.26 of the Consti- 
tution”. Sec.51 of the Act also no doubt refers to 
a religious denomination. Anyway, though there 
is no definition of the term “religious denomina- 
tion" either in the Act or in the Constitution off ' 
India, (which gives certain furndamental rights to 
such religious denominations under Art.26 thereof), 
it has been judicially interpreted by the Supreme 
Court in several decisions like Commissioner H.R. 
& CE. v. L.T.Swamier, (1954)1 M.L.J. 596: ALR. 
1954 S.C. 282: 1954 S.C.J. 335: 1954 S.C.R. 1005: 
1954 M.W.N. 363 and the above referred to 
Venkataramana Devaru v. State of Mysore, A.LR. 
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7. Anyway, in the present case, the learned counsel 
for the appellants did not seriously contend that 


the abovesaid Rajus did not belong'to any such ` 


*religious denomination", but only contended that 
the said denomination of Rajus had no exclusive 
'right to manage the suit temple or had right to 
exclude other communities of Hindus from wor- 
ship in the temple as of right. In other words, he 
contends that the,suit temple is not a denomina- 
tion-temple at all, belonging to any religious 
denomination, but belonging to the Hindu public 
in general and would come under the terms "temple" 
as defined under Sec.6(2) of the Act. 
8. Art.26 of the Constitution of India sáys as 
follows: 
. “26. Freedom to manage religious affairs: Sub- 
ject to publicorder, morality and health, every 
religious denomination or any section thereof 
shall have the, right- : 
(a) to establish and maintain institutions for 
religious and charitable purposes; 
(b) to manage its own affairs in matters of 
religion: - 

(c) to own and acquire movil and immov- 
able property; and 

(d) to adminjster such property in accordance 
with law.” : 

It is well-known that this Article guarantees the 
abovesaid fundamental rights to every religious 
denomination. But, as the Supreme Court itself 

_ has pointed out in Durgah Committee v. Hussain 
Ali, ALR. 1961 S.C. 1402, Art.26 does not create 

rights in any denomination or its section, which it 
never had. It merely safeguards-and guarantees 
the continuance Of the rights, which such denomi- 
nation or its section had. The relevant observation 
of the Supreme Court in the said decision is as 
follows: 
“In other words, if the denomination never 
had the right to manage the properties 
enddwed in favour of a denominational 
` institution as for instance by reason of the 
terms on which the endowment was created, it 
cannot be heard to say that it has acquired the 
said rights as a result of Art.26(c) and (d), and 
that the practice and custom prevailing in that 
behalf which obviously is consistent with the 
terms of the endowment, should be ignored or 
treated as invalid and the administration and 
management should now be given to the 


4 
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denomination: Such a claim plainly inconsis- 
tent with the provisions of Art.26. If the right 
to administer the properties never vested in 
the denomination or had been validly surren- 
dered by it or has otherwise been effectively 
and irretrievably lost to it Art.26 cannot be 
successfully invoked. a : 
It should also be observed that the terms “con- 
ferred” used in Sec.107 of the Act quoted above, 
may not be quite appropriate since as stated above, 
Art.25 does not create or confer the abovesaid 
rights, but only “safeguards and guarantees them 
a$ fundamental rights. For example, one of the 
rights which is guaranteed to a religious denomi- 
nation under Art.26(a) is to “establish and main- 
tain" institutions for religious and charitable 
purposes. So, this Art.26(a) reiterates that if such 
a right to “establish and maintain" inhered in a 
religious denomination just prior to the constitu- 
tion, it is safeguarded and guaranteed to it as a 
fundamental right. But, if a religious denomina- 
tion only “maintained” such an institution, but 
did not itself “establish” it, then it cannot be said 
that the seid denomination is conferred, the 
abovesaid fundamental rigt under Art.26(a). It is 
in these lines, the argument of the learned counsel 
for ihe appellants proceeds. That is why, he relies 
on the following passage in Azeez Basha v. Union 
of India, A.I.R. 1968 S.C. 662, which no doubt deals 
with a case under Art.30 of the Constitution of 
India, which inter alia states “all minorities whether 
based on religion or language shall have the right 
to establish and administer educational institu- 
tions of their choice (emphasis supplied): 
“It is.to our mind quite clear that Art.30(1) 
postulates that the religious community will 
have the right to establish and administer 
educational institutions of their choice mean- 
ing thereby that where a religious minority 
establishes an educational institution, it will 
have the right to administer that. An argument 
has been raised to the effect that even though 
the religious minority may not -have. estab- 
lished the educational institution, it will have 
the right to administer it, if by some process it 
had been administering the same before the 
Constitution came into force. We are notpre- 
pared to accept this argument. The Article in 
our opinion clearly shows that the minority 
will have the right to administer educational 
institutions of their choice provided they have 
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established them, but not otherwise. The Article 
cannot be read to mean that even if the educa- 
‘tional institution has been established by 
somebody else, any religious minority would 
have the right to administer it because, for 
some reason or other, it might have been 
administering it before the Constitution came 
into force. The words “establish and admini- 
ster” in the Article must be read cónjunctively 
and so read it gives the right to the minority to 
administer an educational institution provided 
it has been established by it.” 

9. No doubt, on the other hand the learned coun- 

sel for the respondents sought to argue that the 


said decision only related.to Art.30 and the abovesaid . 


passage would not apply to the present case, which 
relates to Art.26, But, as pointed out by the learned 
Counsel for the appellants, the abovesaid decision 
itself makes it clear that the abovesaid ruling 
would apply toa case under Art.26(a) also because 
the Supreme Court itself has observed in the 
abovesaid decision as follows: 
“We should also like to refer to the observa- 
tions in Drgah Committee v. Hussain Ali, (1962)1 
S.C.R. 383: A.I.R. 1961 S.C. 1402. In that case 
this Court observed while dealing with Art.26(a) 
and (d) of the Constitution that even if it be 
assumed that a certain religious institution 
was established by a minority community it 
may lose the right to administer it in certain 
circumstances. We may in this connection 
refer to the followingobservations at p.414 (of 
S.C.R.); (at P.1416 of A.I.R.) for they apply 
equally to Art.30(1): 


“Ifthe right to administer the properties never 


vested in thedenomination or had been validly 
- surrendered by it or had otherwise been effec- 
tively and irretrievably lost to it, Art.26 cannot 
be successfully invoked." (emphasis supplied) 
10. So, the contention of the learned counsel for 
the appellants is that the judgments of the Courts 
below are contrary to the decision in the above 
referred to Azeez Basha v. Union of India, A.LR. 
1968 S.C. 662, since they declare the suit temple as 
a denominational temple solely on the ground 
that the abovesaid Rajus were in management of 
the t&mple fora very long period, even though the 
temple had been there long before they assumed 
management thereof, and there is no evidence as 
to who established it. 


_ 11. No doubt, the trial Court observes that as per 
`S 


\ 
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_ the evidence of D:W.2, the abovesaid Rajus were 


in management of the suit temple “for the past 47 
years”. It also therefore holds that the said Rajus 


‘were in management “for several decades”. Like- , 
"wise, the first appellate court also finds that the 


said Rajus are in management of the temple “for 
the past 50 years or more”, and “atleast for the 


‘past sixty years and more.” Further, as per Exs. 


B-5 and B-6 dated 12.3.1880, Ex.B-23 of the year 
1902, Ex.B-39 of 1954 and certain other docu- 
ments and the oral evidence of P.Ws.2 and 3 also, 
one may come to a decision that the abovesaid 
Rajus were in actual management of the temple, 
Say, from 1880 onwards, that is, roughly for above 
100 years. 

12. But the emphasis of the learned counsel for the 
appellants, is, that that by itself would not be 
enough to hold that the suit temple is a denomina- 
tional temple exclusively belonging to the abovesaid 
religious denomination of: Rajus, since there is 
admittedly no evidence as to who established or 
founded the said temple and since admittedly the 
temple was in existence even much prior to 1880, 
or rather even prior to 1807, as shown by Exs.A-21 
and A-22 documents. Ex.A-21, dated 4.5.1865 is 
an inam title deed granted to the manager for the 
time being of this temple and Ex.A-22, dated- 
22.4.1865 is the inam fair register extract. In col- 
umn 14 of Ex.A-22 (relating to the inam entry in 
the register according to regulation 31 of 1802 or 
in the permanent settlement accounts, and rela- 
tionship of persons so entered to the original 
guarantee, it is recited, “In F.1213 Mariamman 
Kovil Inam.. In F.1216 Mariamman Kovil Inam 


-Virabhadra Pandaram”. This shows that the suit - 


temple must have been established before 1807, 
and the abovesaid Virabhadra Pandaram was the 
successor to the original grantee. Column 15 therein 
refers to Mariappa Pandaram and Sankaralinga 
Pandaram as successors in fasli 1254 (in about 
1848). Then at the time of the enquiry by the Inam 
Commission, 1865, Sankaralinga Pandaram and 


"Velayutha Pandaram alone are shown as owners. 


12. In paragraph 17 of the written statement, the 
defendants also state as follows: 
"Tt is significant that the entries in the Inam 
Fair Register clearly show that the inam lands 
had been granted in favour ofthe deity and not 
in favour of the Pandarams...." , 
Further, Ex.B-82 is the judgment in O.S.No.13 of 
1976, the suit in which the Pandarams claimed 
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hereditary trusteeship as against the defendants- 
Rajuswho claimed that they were hereditary trus- 


tees. That suit no doubt was dismissed,'the trial ` 


court there holding that the defendants-Rajus 


were only trustees appointed by the Endowment. 


Department. As against the said judgment, no 


- doubt, the abovesaid Pandarams filed A.S.No.530 


of 1983 and the Judgment therein is Ex.B-112 


marked as one of the exhibits in this appeal. In the `` 
said A.S.No.530 of 1983, there was also cross” 


objection by the deféndants-Rajus. But the said 
cross-Objection was withdrawn. The said appeal 
also was no doubt dismissed. But, that the learned 
counsel for the appellants’ points out is that 
Ex.B- -82 also finds that the grant was only in favour 
_ of the deity and that Ex.B-112 also shows that 
“persons incharge” at the time of the inam survey 
had been shown as one Sankaralinga Pandaram 
and Velayutha Pandaram, described as worshi- 
pers. Further, the learned counsel for the appel- 
` lants also points out that in Ex.B-82, it is also 
observed that "it is admitted fact that H.R. & C.E. 
Department appointed defendants3 to 5 and their 
ancestors as trustees to the suit temple. Under 
Ex.B-120 one K.Ramasami Raja was appointed as 
trustee for a period of 5 years in 1930 to the suit 
temple by the Commissioner, H.R. & C.E. 
Department. Further, he also draws my attention 
` to the following admission of D.W.1, the 2nd 
defendant: P. . 


4 


':1939-ev Quigg Qis GaralqaG sito ebsé 
aor Huns do (Suéf)mat erempmes efismcir. 
1939-5] eweng Gurig Aahas iru amba 
aor Huinembd Gleursniser aimn Glsfhumngj. 

` 1951 pgi prorgy uang er. ep. AA PAO). 
Guri sists z5réaenen DUDS ar tHer. JTE 

‘Ser AuUrARA Gu srr Huihsg AGADA. 
acr sarn haraa Quum uim (S)eoencv. 
Gumnir(p, ereirGL rao Gurli 25E 


aie * &)su emai AMÉS. HOUE : 


. Gari ig à gráa GladigjeiGermb. Qis BaP 
Bir&eco — GledügjérGermiom erm nuE 
Q)evens.”’ 

13. From all these, the learned counsel for the 


appellants contends that the courts belowerred in 
‘not considering the abovesaid evidences and has 


wrongly drawn inference, from the mere manage- - 


ment of the suit temple for the abovesaid several 
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decades, that the temple was not only managed by 
the said Raius even earlier, but was also brought 
into existence or established by them and owned 
by them, applying “the presumption Of lost grant.” 
The said counsel further submits that the courts 
below did so, despite the fact that they specifically 
held that there was no evidence as to who founded ` 
the temple arid when it'was founded and.despite 
the fact that respondents also admit that the origin 


„Of the temple was not known. On the other hand, 


the learned Courisel for the respondents relied on 
the decision in Ambika Prasad v. Ram Ekbal Rai, 
ALR. 1966 S.C. 605 and the decision rendered by 
two different Division benches of this Court one 
in Rajagopaller v. Commissioner H.R. & C.E., 84 
L.W. 86 and another to the abovesaid W.P.Nos.804 
and 805 of 1957, referred to above. 
14. In the above referred to Ambika Prasad v. Ram 
Ekbal Rai, A.I.R. 1966 S.C. 605, no doubt it has 
been held as follows: 
“Now, if a thing ora state of things is shown to 
exist, an inference of the continuity within a 
reasonably proximate time both forwards and 
‘backwards may sometimes be drawn. The pre- 
„sumption of future continuance is noticed in 
illustration (d) to Sec.114 of the Indian Evi- 
dence Act, 1872. In appropriate cases, an infer- 
ence of the continuity of a thing or state of 
things backwards may be drawn under this 
section, though on this point the section does 
not give a separate illustration. The rule that 
the presumption of continuance may operate 
retrospectively has been recognised both in. 
India.../and England..... that there is no rule of 
evidence by which one can presume the conti- 
nuity of things backwards cannot be supported. 
The presumption of continuity weakens with 
* the passage of time. How far the presumption 
may be drawn both backwards and forwards 
depends upon the nature of the thing and the 
-surrounding circumstances.” 
Bui, it should be noted that even assuming that i in 
the. present case such inference.of continuity of 
state of things backwards may be drawn that can 


-relate only to, ifat all, the management of temple ` 


by the Rajus. But, that cannot allow the Court to 
infer theestablishmentof temple by them. IrfAssis- 
tant Commissioner H.R. & C.E., Salem etc. v. Nat- 
tamai KS. Ellappa, etc, 100 L.W. 240 at 257, 
Srinivasan, J., has also observed as follows: 

“The case of the plaintiffs that they have been . 
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continuously in management of.the temple 
from 1933 onwards has been proved beyond 
doubt. But, there is no acceptable evidence to 
prove that the temple was founded by the 
members of the community. Learned counsel 
for the respondents invites this Court to draw 
an inference that the temple was established by 
the members of the community from the fact 
that the management and administration have 
been continuously with the members of the 
community for over 50 years. The temple is 
claimed to be 200 years old by the plaintiffs. 
The first plaintiff is only 5 56 years old and no 
other elderly person has been examined to 
speak about any fact relating toa prior period. 
It is not possible to draw an inference of the 
establishment of the temple by the community 
from the fact the members of the community 
. have been managing the temple for about 50 
years.” 
So, an inference of the establishment of the suit 
temple by the respondents- Rajus cannot bedrawn 
in the present case also. If that is so, they cannot 
claim that the suit temple is a denominational 
temple exclusively belonging to them. Even from 
the abovesaid passage extracted from Ambika Prasad 


v. Ram Erkbal Rai, A.I.R. 1966 S.C. 605, an infer- 


ence is possible backwards only with reference to 
the management of the temple, if at all. 
15. Even regarding the management, the learned 
counsel submits that it cannot be said that the 
management vested with the respondents-Rajus 
' continuously without interruption. for several 
decades. In the light ofthe abovesaid evidences, 
the learned counsel for the appellants points out 
that in later periods, particularly from 1939 as 
spoken to by D.W.1 himself, the Rajus were in 
management only by virtue ofappointment orders 
passed by the endowment department and that 
hence, they cannot claim the said right of manage- 
- ment as of right. I also find that as against the 
following plea in paragraph 18 of the plaint, there 
is no specific denial in the written statement: 
“The second defendant got himself appointed 
as trustee by the Assistant Commissioner, 


Ramanathapuram at Madurai since 1969 orso. : 


Formerly, the second defendant's father was 
trustee of the temple on appointment by-area 
committee". (emphasis supplied) 
Paragraph 21 of the written statement, which deals 
with paragraph 18 of the plaint, after denying 
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certain other allegations i in thesaid paragraph 18, 
only as generally “the several averments in para 
XIILof the plaint are highly exaggerated and they 
are all denied. “Further, it is the same 2nd defen- . 
dant (as D. W.1) who deposed as extracted above 


"1951 ape» prg UEHTUIGD ard. pri. A 
A.A. Cumi® Siwsiggnsacoor Biuibl&amieer' 


(emphasis supplied) ' ' 
Even earlier to 1951, from 1939, when suggestion 
was put to him that the Endowment Board 
appointed the trustees, héonlysaid that he did not 
know. He was the trustee in 1969 or so and his 
father was trustee earlier! as per the abovesaid 
-allegation in the plaint which has not been denied 
specifically. So, he would have known, at least by 
having seen the relevant records, how the trustees 
for the suit temple came into office then. Yet, he 
did not assert that there was no such appointment 
prior to 1951. He only evasively deposed that he - 
did not know. 

16. According to thesaid Counsel, even before the 


' commencement of the Constitution, the said Rajus 


lost their right to manage the temple and'that _ 
hence, thesaid right cannot revive after the consti- 
tution pursuant to Art.26. In this connection, he 
relies on the abovesaid passage quoted in Durgah 
Committee v. Hussain Ali, A.I.R. 1961 S.C. 1402; 
particularly, the last sentence therein. He also 
relies on the following passage in Scare of Rajast- 
han v. Sajjan Lal, A.LR. 1975 S.C. 706 @ 715: 
"There can, therefore, be no doubt that any 
right which the Jains or any one of the two Jain 
denominations, namely, the Swetambars or 
Di gambers of both, may have had in the temple 
or in its management was lost in the pre- 
constitution period and is now vested in the 
State of Rajasthan.” 
In view of these decisions of the Supreme Court, I 
hold that the contention of the said counsel is 
correct. 
18. Even in paragraph 3 of the written statement, 
it is only stated that the representatives elected by 
the Rajus as trustees “were invariably recognised 
by the Endowments Department (emphasis sup- 
plied). This shows that the alleged elected trustees 
were not recognised by the said Department at 
least some times. l 
19. Even with reference to the above referred to 
Rajagopaller v. Commissioner H.R: & C.E., 84 L.W. 
86 and the judgment in W.P.Nos.804 and 805 of 
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1957, I must state that there the finding was that 
the temple was managed throughout by the com- 
munity in question therein. But, even such a fac- 
tual finding is not there in the present case. Fur- 
ther, I find that in T. V. Mahalinga lyer v. The State 
of Madras, (1981)1 M.L.J. (S.C.) 1, ithas been held 
by the Supreme Court thus: 
~ “Itis undisputed law that so far as Tamil Nadu 
is concerned, there is an initial presumption 
that a temple is a public one, it being upto the 


party who claims tha: it is a private temple to. 


. establish that fact affirmatively. 

No doubt, this observation relates to a case where 
the dispute is whether the temple is a public 
temple or private temple and not as in the present 
case. However, I think the said priciple could be 
applied even where the dispute is whether the 
temple is denominational temple or non-denomi- 
national temple though both come under the same 
category public temple, or “temple” as defined 
under Sec.6(20) of the Act. 

20. One other argument of the learned counsel for 
the respondents can also be adverted to now. The 
said argument is that there is neither plea. nor 
proof of dedication to the gencral public and 
hence, the temple is nota public temple. But, this 
argument also has no merit. After going through 
the plaint, it cannot be said that there is no such 
plea. Further, even according to the case of the 
defendants, dedication to a réligious denomina- 
tion, that is, dedication toa section of the public is 
there. When such is the case, it does not lie in the 
mouth of the defendants to say that there was no 
dedication to public. That apart, the.plaintiffs in 
the present case never pleaded that thesuit temple 
was either a private one or denominational one to 


start with, but that it became generally public. 


temple because of dedication. Only in such cases, 
the abovesaid plea or proof. may be necessary. On 
the other hand, the plaintiffs’ case is that the suit 
templewwas never.a denominational temple. All 
these apart, I have already held, relying on the 
abovesaid Supreme Court decision, that there is 
an initial presumption that a temple is a public 
one. 

21. The next question to be decided is no doubt 
the — abovesaid question of res judicata. Here 
also, I agree with.the learned counsel for the 
appellants ‘contending that the decision in 
O.S.No.100 of 1975 could not be a bar of res 


iudicata to the present suit. First ofall, the present 
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plaintiffs were not parties to O.S.No. 100 of 1975 
orto the subsequent appeals therefrom. In fact, 
they filed LA.No.548 of 1976 in O.S.No.100 of 
1975 for impleading themselves as defendants 
therein. But, the said application was dismissed, 


holding that the remedy of the present plaintiffs| ` 


(proposed parties therein) was only to file a sepa- 
rate suit. Further, the present plaintiffs also tried 
for consolidation of the present second appeal 
with S.A.No.1946 of 1979, which arose out of the 
abovesaid O.S.No.100 of 1975. That petition for 
consolidation also was dismissed. Further, 
S.A.No.1946 of 1979 cannot be considered as having 
become final since the appellants themselves have 
filed C.M.P.No.6580 of 1988 in the Supreme Court 
for grant of‘eave to file S.L.P. against the judg- 


„ment in S.A.No.1946 of 1979 and the same is 


pending. Further, on account of the pendency of 
thesaid C.M.P., the Supreme Court has requested 
this Court to disposeof this appeal early. Further, 


even Explanation VI to Sec.11, C.P.C. will have no} , 


application to the present case. The rights of the 
Hindu Community are not thesame as that of the 
Commissioner, H.R. and C.E. Department, who 
was the defendant in-O.S,No.100 of 1975. There- 
fore, there is no bar of res judicata. x 

22. On the other argument advanced before me, 


based on Sec.108 of the Act also, I hold that the, 


respondents' contention has no merit since the 
presentsuitcannot be considered as not maintain- 
ableinacivil court pursuant to Sec.108 of the Act, 


' jn view Of the decisions of this Court in Ananda 


Baliga v. Ananteswar Temple, (1952)1 M.L.J. 678 
and Asarimar Samudayam v. Natarajan Asari, 
(1973)2 M.L.J. 306, Santhana Gopala Chertiar v. 
Seetharama Chettiar, (1968)2 M.L.J. 401 and the 
decision of the Supreme Court in Ugam Singh v. 
Kesrimal, A.LR. 1971 S.C. 2540. In fact, the defen- 
dants themselves only went to a civil court in the 
earlier suit O.S.No.100 of 1975 for a declaration 
that thesuit temple was a denominational temple, 
belonging to Rajus. 

23. There is also an argument by the learned 
counsel for ihe respondents that there is no sub- 
stantial question of law involved in the case and 
this Court should not interfere under Sec100, 
C.P.C. This submission also has no merit. No 
doubt if there was a finding by the courts below 


‘ that the suit templewas established by the respon- 


dents-Rajus, there may be some substance in this 
argument. But, the factual finding by both the 
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courts below is that the caseof thedefendants that 
they established the temple, cannot be accepted. If 
that is so, whether the temple would become a 
denominational temple, is clearly a substantial 
question of law. Further, all the abovesaid ques- 
tions dealt with by me are also only substantial 
'questions of law. 

24. In the result, the second appeal is allowed, the 
judgments and decrees of both the courts below 
are set aside and the suit is decreed as prayed for. 
However, in the circumstances of the case, there 


will be no order as to costs throughout 


BS. 


Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
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Present: Venkataswami and Abdul Hadi, JJ. 


A.No.636 of 1983 31st December, 1991. 
Narammal (died) and anothér -.Appellants 
v. ' io 

Kanthamani and others Respondents. 


(A) Tamil Nadu Co-operative Societies Act (LII of. 
1961), Sec.24 - Nomination under - Object of - If 
intended to alter the course of succession. under 
personal law - Nomination made by a deceased 
whether amounts to a testament. "E 

-A fair reading of Sec.21 of the Tamil Nadu 
Co-operative Societies Act definitely will not lead 
to a construction of that section that it altered the 
course ofsuccession under pérsonal law. Nomina- 


.tion, if any, under Sec.24 of the said Act was to | 


protect the interests of the Society against pay- 
ments and transfers in terms of the nomination is 
clear from Sub-sec.(4) of Sec.24 of the said Act. 
Likewise, Sub-sec.(2) of Sec. 24 also indicates that 
Sec.24 was not intended to alter the course of 
succession under personal law. In the aforesaid 
circumstances and also bearing in mind the prin- 
ciples of various courts, if the question' is 
approached, there is no difficulty in coming to, the 
conclusion that the nomination, if any, by tlie 


deceased in respect of the second schedule house; 
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property in favour of the first defendant will not 
amount toa testament excluding the mother from 
claiminga share in the property. [Paras 24 and 25] 
(B) Employees’ Provident Funds and Miscellane- 
ous Provisions Act (XIX of 1952), Sec.5, Schedule 
I], Item 10 and Employees Provident Fund Scheme, 

Paragraphs 61 and 70 - Nominee under Item 10 of 
Schedule II - Rights of - Nómination if, prescribes a 
different line of succession. 

Sec.5 of the Employees’ Provident Fund Act 
enables the Central Government to frame a Scheme. 

Sec.5(1-B) of the said Act specifically states that a 
scheme framed under Sub-sec.(1) of Sec.5 may 
provide for all or any of the matters specified in 
Schedule II. It is to be noted that Schedule II is 
partofthe main Act. Therefore when thesubstan- 
tive legislation enables the Central Government 
to frame a Scheme in respect of matters of nomi- 
nation, it must conform to Item 10 to Schedule II 
ofthe Act which provilles for the nomination of a 
person to receive the, amount standing to the 
credit of a member after his death and the cancel- 
lation of varying ofsuch nomination. If there is any 
conflict between the Scheme and the Act, the 
Scheme must be read subject to the main provi- 
sions. Thus, on a reading of paragraphs 61 and 70 
of the Scheme, the Court feels that though it is 
possible to read paragraph 61 and 70 and also 
Form -2 on which reliabce was placed by the 
learned counsel for the first defendant, to mean 
that they provide a different line of succession, 

such meaning cannot be' given if due regard is 
given to the main provision namely item 10 of 
Schedule II under which alone the Central Gov- 
ernment framed the Scheme regarding nomina- 


„tion of person to receive the amount. Unless the 


main section clearly and unequivocally prescribes 
a different line of succession, itcannot be presumed 


-that a different line of succession is prescribed by 


reading paragraphs 61 and 70 of. ihe Scheme alone. 
No doubt the Division Bench ofthe Calcutta Hi gh 
Cour: in Usha v. Smriti, A.I.R. 1988 Cal. 145, has 
referred to Sec.10(2) ofthe Act to support its view. 
This Court is unable to subscribe to the view 
expressed by the Calcutta High Court on thescope 
of Sec.10(2) ofthe Act. There is nothing to suggest 
that a different mode of succession is prescribed 
even under Sec.10(2) of the Act: On the other 
hand, this Court is inclined to think that Sec. 10(2) 
ofthe Act was intended tosave the provident fund 
money from the clutches of debtors of the.- 
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nòminee so as to enable him to distribute it to the 
heirs of the deceased who are entitled to the 


money under the personal law. In other words, the ' 


court reads down paragraphs 61 and 70 of the 
Scheme to be in conformity with item 10 of Sched- 
ule II read with Sec.5 of the Act and by sò reading, 


the nominee gets only a right to receive the amount - 


to distribute the same to the heirs of the deceased 
in accordance with the law of succession govern- 
ing them. _ [Paras 31 and 32 2] 
Cases referred to: 

Sarbati Devi v. Usha Devi, A.LR. 1984 S. c 346; 
Shaik Basheed v. Mohamooda Begum, A.I.R. 1985 
A.P. 321; Meenambal v. Sornathammal, (1990)1 
L.W. 302; Usha v. Smriti, A.LR. 1988 Cal. 115; 
Krishnanioorthy y. Tmt.Anandalakshmi, (1980)2 
M.L.J. 321; Saroj v. Murti Devi, A.I.R. 1991 P. and 
H. 183; Malathi v. Dharma Rao, A.I.R. 1968 Orissa 
8. ' 
Appeal against the decree of the court of the 
Principal Subordinate Judge, Coimbatore dated 
39.7.1983 and passed'in Suge Suit No.50 of 
1982. 

The Judgment of the Court was delivered by 
Kenkataswami, J.:- The plaintiff i in O.S.No.50 of 
1982, onthe file of the court of Subordinate Judge, 
Coimbatore, has preferred this appeal. 

.2. Pending disposal of the appeal, the appellant/ 
plaintiff died and the second respondent (son of 
the deceased appellant) in the appeal has filed 
C.M.P.No.10153 of 1991, claiming to be the sole 
legal representative of the decéased appellant, 
and praying for transposing him as the second 
appellant in thé above appeal. After hearing learned 
counsel on both sides, we have ordered that peti- 
tion. However, for the sake of convenience, the 
appellant will be hereafter referred toas the plain- 
tiff and the contesting first respondent as first 
defendant. 

3. Before going into the facts, it will be asetil to 
narrate the relationship between the parties. One 
Ranganathan was theson ofthe plaintiff (husband 
of the first defendant). On the death of Ranga- 
nathan, the cause of action for the suit has arisen. 
The second defendant (now the second appellani 
in this appeal) is the brother of the deceased 
Ranganathan. The third deféndantis the brother- 
in-law of the/deceased Ranganathan. The 4th 
defendant is;a tenant in respect of the second 
schedule property. The fifth defendant is a 
co-operative. house benefit. society. The, sixth 
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defendant is a chit fund. ` 

4. The plaintiff, claiming to be a Class n heir along 
with the first defendant, claimed that she is 
entitled to à share in the properties, both movable 
and immovable, left by the deceased Ranganathan, 
along with the first defendant. There are eight 
schedules in the plaint. The first defendant has 
mentioned in her additional written statement 
that the plaintiff collected the amount due under 
the insurance policy, and that was to be subjected 
to partition and she (first defendant) must be 
given a halfshare.iIn addition to that, she has also 
pointed out that one Vicky motorcycle has been 
retained by the plaintiff, thatitmustbe valued and 
she must be given a half share in that. Further in 
the additional wfitten statement, the first defen- 
danthas pointed out that a fixed deposit amount 


in the name of deceased Ranganatan in the Cen- 


tral Bank of India was also available for division. 


.5. Beforé the court below, the plaintiff examined 


herselfas P.W.1, and the first defendant examined 
herself as D.W.1. On the side of the plaintiff, 
Exs.A-110 A-4were marked, and onthesideofthe 
defendánts, Exs.B-1 to B-5 were marked. Third 
partydocuments were marked as Exs. X-1 to X-15. 
6. On the basis of the pleadings, evidence and the , 
arguments, the trial court granted a decree declar- _ 
ing one-fourth share in plaint schedules 1.and3 in 
favour of the plaintiff and half share in the 7th 
schedule as well as in the L.I.C. premium and in 
the fixed ‘deposit pointed out in the additional 
written statement. In respect of other items, the 
suit was dismissed. 

7. Aggrieved by the dismissal of the suit, the. pres- 
entappeal was filed by the plaintiffand the second 
appellant is now continuing the appeal. 

8. Mr;E.Padmanabhan, learned counsel appear- 
ing forthe appellant, while narrating the facts, 
though commented about the dismissal of the suit 
in respect Of all items except Schedules 1, 3, 7 and 
two items mentioned in the additional written 
statement, concentrated and attacked the decree 
only in respect of Schedules 2 and 4. In other 
words, we are called upon to decide the correct- 
néss of the judgmentand decree of the court below 


‘in respect of Schedules 2 and 4. In these circum: 


stances, we do not consider it necessary to sgt out 
elaborately the pleadings and the issue framed 


é thereunder. 


9. The second schedule relates to a house bearing 
Door No.1-C, Lakshmipuram, Lal Bahadhur Nagar, 
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Uppilipalayam village, within Singanallur Muni- 
cipal limits, and fully described in the Second 


schedule. The fourth schedule relates to a sum of. 


Rs.27,910-24 p. representing provident fund and 
. group insurance and gratuity taken by the first 
defendant from Messrs.SITRA. 


10. The main ground on which the claim of the . 


plaintiff was negatived in respect of items covered 


under Schedules 2 and 4 was that the deceased - 


Ranganathan nominated the first defendant to 
receive the benefits and, therefore, to that extent, 
the plaintiff must be deemed to have been disin- 


herited in respect of those items. The correctness 
i 


of that conclusion is challenged before us. - 
11. In support of his contention that notwith- 
standing the nomination in favour of the first 
defendant, learned coùnselsubmits that the plain- 
tiff is also.entitled as Class I heir to share the 
benefits along with the first defendant as the 
nomination or the statutes under which such 
“nominations were made do notalter the general 
law of succession. 
12. So far as the house property covered by the 
second Schedule is concerned; Mr.E.Padmanabhan, 
learned counsel invited our, attention to para- 
graph 11 of the written statement of the first 
defendant, to claim exclusive-title in her favour, 
_ and submitted that such à claim cannot be sus- 
táined in law in view of the ratio laid down by the 
Supreme Court in Sarbati Devi v. Usha Devi, A.I.R. 
1984 S.C. 346. Paragraph 11 of the written state- 
ment reads as follows:. 
“The deceased Ranganathan i in his application 
dated 1.12.1973 to the 5th defendant, viz., The 
Dhanalakshmipuram Rural Co-operative 
House Benefit Society Limited Reg. No.K.1584 
had clearly mentioned that the property should 
' go to this defendant after his life time. The 
Society only accepts membership and such 
membership.i is transferable only with the per- 
mission of the society. A member can nomi- 
nate any person to succeed to his interest. On 
the death of a member the interest of the 
deceased member under the society shall be 
dealt with in accordance with Sec.24 of Act 53 
of 1961. Every member of the society may 
nominate any person to succeed to his share of 
. fhterest in the society in the event of his death 
andsuch nomination shall be given effect to by 
the committee in the event of his death. The 
nomination in this case has been done 
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' specifically in accordance with the law and as 
per the procedure described under the said 
Act. The nomination has also been registered 
under the rules of the society. The society shall 
iransfer the interest of the deceased as per the 
bye-laws of the society. While so, the said 
nomination has to be, treated as a will and 
rights of this defendant have to be worked out 
accordingly. The plaintiff is not entitled to 
claim any share in schedule 2 of the property. - 
Moreover, a suit in respect of this ‘property is. 
barred by Act 53 of 1961. This Hon'ble Court, 
has, therefore, no jurisdiction to try the suit. 
Tlie claim for mesne profit is neither just nor 
proper. The plaintiff who claims to be in occu- 
pation ofa portion i$ certainly not entitled to 
claim mésne profits especially after having filed 
a speculative suit under Sec.37(2) of the Court- 
Fees Act. The suit, is therefore, liable to be 
dismissed. 

13. As regards the moneys representing provident 
fund, group Insuranceand gratuity, as described in 
schedule 4 of the plaint, the argument of the 
learned counsel for the appellant was that apply- 
ing the same ratio of the Supreme Court in Sarbati 
Deviv. Usha Devi, A.I.R. 1984 S.C. 346, the mother 
is entitled to share the moneys along with the first 
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defendant notwithstanding the nomination in favour ` 


ofthe first defendant. In addition to the judgment 
of the Supreme Court as mentioned above, 
Mr.E.Pádmanabhan also placed reliance on a 
Division Bench judgment of the Andhra Pradesh 
High Court, in Shaik Dawood v. Mohamooda 
Begum, A.I.R. 1985 A.P. 321, and another judg- 
ment of this Court in Meenambal v., Sornatham- 
mal, (1990)1 L.W. 302. He also submitted that the 
Division Bench judgment of the Calcutta High 
Court in Usha v. Smriti, A. R. 1988 Cal. 115, does 
notiay down the correct law. Learned counsel also 
relied on a decision of this Court in. Krishna- 
moorthy v. Tmt. Anandalakshmi, (1 980)2 M.L. J. 
321. 


-14. Mr.K.Govindarajan, learned counsel: appear- 


ing for the first defendant (1st respondent herein), 
contending contra, submitted that the ratio laid 
down by the Supreme Court in the case reported 
in Sarbati Devi v. Usha Devi, A.I.R. 1984 S.C. 346, 
will have no application either to the second sched- 


ule house property or to Schedule 4 moneys. 


According to learned counsel, the nomination 
prevails and disinherits the plaintiff from claiming 


Li 
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any share in the properties described in these 
Schedules. Tn any event, according to the learned 
counsel, in the light of specific provisions in the 
Employees Provident Funds Actand the Employ- 
ees Provident Funds Scheme, in particular para- 
graphs 61 and 70 of the Scheme, there is no diffi- 
culty to come to a conclusion that there is an 
- express provision providing a line of succession to 
the estate of the deceased different from the Hindu 


. Succession Act and therefore, the ratio laid down - 


by the Supreme Court will have no application. In 
support of his submission, he placed reliance ona 
Division Bench Judgment of the Calcutta High 
Court reported in Usha v. Smriti, AIR. 1988 Cal. 
125, another judgment of the Punjab and Haryana 

‘High Court in Saroj v. Murti Devi, A.LR. 1991 P. 
and H. 183 and yet another judgment in Malathi v. 
Dharma-Rao, A.LR. 1968 Orissa 8. 

. 15. Let us now consider the rival submissions. 
16. Before proceeding further, it will be useful to 
set out the relevant provisions, for appreciating 
the contentions as well as the ratios laid down in 
thevarious judgmentscited by thelearned counsel 

. on both sides. : : : 

17. Sec.24 of the Tamil Nadu Co-operative Socie- 
ties Act, 1961 reads as follows: z 

- “24(1). Subject to the provisions of Sec.34, on 
the death ofa member ọf a registered society, 
the society shall transfer the share of interest 
of the deceased’ member in the capital to. the 
person nominated in accordance with the rules, 

' or, if no person has been sb nominated, to such 
person as may appear to the committee to be 
the heir or legal representative of the deceased 
member; ; $ . 
Provided that such nominee, heir or legal rep- 
resentative, as the case may be, being eligible 
for admission, is admitted as a member of the 
society; ave 

` Provided further that nothing in this sub-sec- 
tion shall prevent a minor or a person of 
unsound mind from acquitting by inheritance 
or otherwise the share or interest ofa deceased 
member in the capital of the society. 

(2) Notwithstanding anything contained in spb- 
sec.(1) and subject in such conditions as may 
be specified.in the rules, a registered society 
may of its own motion and shall, ifso required 
byany such nominee, heir, or legal represenia- 
tive, as the same may be, pay to him the value 
of the share or interest of the deceased 
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member in the capital ascertained in accor- 
dance with the rules. : 
(3) A registered society may pay all other moneys 
due to the deceased member from the society 
to such nominee, heir or legal representative, 
as the case maybe. ` 
(4) All transfers and payments made by a reg- 
istered society in accordance with the provi- 
sions of this section shall be valid and effectual 
against any demand made upon the society by 
_ any other person.” 
18. As the Supreme Court considered the ques- 
tion under the Insurance Act, the relevant section, 
namely, Sec.39 of the Insurance Act is'set out 
below: . 
“39. Nomination by policy-holder: (1) The holder 
ofa policy of life insurance on his own life may, . 
when effecting the policy or at any time before 
' the policy matures for payment, nominate the 
person or persons to whom the money secured 
by the policy shall be paid in the event of his 
death: 
Provided that where any nominee is a minor, it 
` shall be lawful for the policy-holder to appoint 
in the prescribed manner any person to receive 
_ the moneysecured by the policy in theevent of 
his death during the minority of the nominee. 
(2) Any such nominatian in order to be effec- 
` tualshall unless it is incorporated in the text of 
the policy itself, be made by an endorsement 
-on the policy communicated to the insurer and 
registered by him im the records relating to the 
policy and any such nomination may at any 
time before the policy matures for payment be 
cancelled or changéd by an endorsement, ora 
further endorsement or a will, as the case may 
be, but unless notice in writing of any such 
cancellation or change has been delivered to 
the insurer, the insurer shall not be liable for 
any payment under the policy, made bona fide 
by him to a nominee mentioned in the text of 
the policy or registered in ‘records of the 
insurer. TE 
(3) The insurer shall furnish to the policy- 
holder a written acknowledgment of having 
registered a nomination or a cancellation or 
change thereof, and may charge a fee not, 
exceeding one rupee for registering sifch can- ' ` 
cellation or change. 
(4) A iransfer or assignment of a policy made * 
in accordance with Sec.38 shall automatically | 
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cancel a nomination; 
Provided that theassignment of a policy to the 
insurer who bears the risk on the policy at the 
time of assignment, in consideration of a loan 
granted by that insurer on the security of the 
policy within its surrender value, or its reas- 
signment on repayment on the loan shall not 
cancela nomination, but shall affect the rights 
of the nominee only to the extent of the 
insurer's interest in the policy. 

(5) Where the policy matures for payment 
during the lifetime of the person whose life is 
insured or where the nominee or, if there are 
more nominees than one, all the nominees die 
before the policy natures for payment, the 
amount secured by the policy shall be payable 
to the policy-holder or his heirs or legal repre- 
sentatives or the holder ofa succession certifi- 
cate, as the case may be. 

(6) where the nominee or if there are more 
nominees than one, a nominee or nominees 
survive the person whose life is insured, the 
amount secured by the policy shall be payable 
to.such survivor or survivors. 

(7) The provisions of this section shall not 
apply to any policy of life insurance to which 
Sec.6 of the Married Women's Property Act, 
1874 applies or has at any time applied: 
Provided that where a nomination made whether 


before or after the commencement of the : 


Insurance (Amendment) Act, 1946, in favour 
ofthe person who has insured his life or of his 
wife and children or any of them is expressed, 
whether, or not on the face of the policy, as 
being made under this section, the said.Sec.6 
shall be deemed not to apply or not to have 
applied to the policy." 
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a Fund in accordance with the provisions of 

this Act and the Scheme. 

(1-A) omitted. 

(1-B) subject to the provisions of this Act, a 

Scheme framed under sub-sec.(1) may provide 

for all or any of the matters specified in Sched- 

ule IL." : 
Item 10 of Schedule II, which is relevant for our 
purpose, reads as follows: 

“The nomination of a person to receive the 

amount standing to the credit of a member 

after his death and the cancellation or vari- 

ation of such nomination." - 
Paragraphs 33, 61 and 70 of the Employees Provi- 
dent Funds Scheme read as follows: 
*33. Declaration by persons already employed at 
the time of the institution of the Fund: Every 
person whois required or entitled to becomea 
member of the Fund shall be asked forthwith 
by his employer to furnish and shall, on such 
demand, furnish to him, for communication to 
the Commissioner, particulars concerning 
himself, and his nominee required for the 
Declaration Form in Form 2. Such employer 
shall enter the particulars in the Declaration 
Form and obtain the Signature or thumb- 
impression of the person concerned. 
61. Nomination: (1) Each member shall make 
innis declaration in Form2,a nomination con- 
ferring the right to receive the amount that. 
may stand to his credit in the fund in the event 
of his death before the amount standing to his 
credit has become payable, or where the amount 
has become payable before payment has been 
made. 
(2) A member may in his nomination distrib- 
ute the amount that may stand to his credit in 


19. As we are concerned with the provisions of the 
Employees Provident Funds Act and the Scheme 
framed thereunder, the relevant provisions of the 
said Act and Scheme are set out below: 


the Fund amongst his nominees at his own 
discretion. . 
(3) If a member has a family at the time of 


“5. Employee's Provident Fund Schemes: (1) 
The Central Provident may, ‘by notification in 
. the Official Gazette, frame a Scheme to be 
called the Employees’ Provident Fund Scheme 
for the establishment of Provident Funds under 
this Act for employees or for any class of 
employees and specify the establishments or 
Class of establishments to which the said Scheme 
shall apply and there shall be establishment, as 
soon as may be after the framing of the Scheme, 


making a nomination, the nominationshall be 
in favour of one or more persons belonfing to 
his family. Any nomination made by such 
member in favour ofa person not belon gin gto 
his family shall be invalid. 

(4) Ifat the time of making a nomination the 
member has no family, the nomination may be 
in favour of any-person or persons but if the 
member subsequently acquires a family, such 
nomination shall forthwith be deemed to be 
invalid and the member shall make a fresh 


f 


II] 


nomination in favour of one or more pérsons 
belonging to his family. 

(4-A) Where the nomination is wholly or partly 
in favour of a minor, the member may, for the 
purposes of this Scheme, appoint a major person 
of his family, as defined in clause (g) of para- 
graph 2, to be the guardian of the minor nomi- 
nee in the event of the member predeceasing 
the nominee.and the guardian so appointed; 
Provided that where there is no major person 
in the family, the member may, at his discre- 
tion, appoint any other person tobea guardian 
of the minor nominee. 

(5) A nomination madé under sub-paragraph 
(1) may at any time be modified by a member 
after giving a written notice of his intention of 
doing so in Form 8 annexed thereto. If the 
nominee prodeceases the member, the inter- 
est of the nominee shall revert to the member 
who may make a fresh nomination in respect of 
such interest. 

(6) Anomination or its modification shall take 
effect to the extent that itis valid on the dateon 
which it is received by the Commissioner. 

70. Accumulations of a deceased member- 
to whom payable: On the death of a member 
before the amount standing to his credit has 
become payable or where the amount has 
become payable before payment has been made— 
(i) if a nomination made by the member in 
accordance with paragraph 61 ‘subsists, the 
amount standing to his credit in the Fund or 
that part thereof to which the nomination 
relates, shall become payable to his nominee 
or nominees in accordance with such nomina- 
tion; or 


(ii) ifnomination subsists or if the nomination f 


relates only to a partofthe amount standing to 
his credit in the Fund, the whole amountor the 
part thereof to which the nomination does not 
relate, as the case may be, shall become pay- 
able.to the members of his family in equal 
-~ shares; . 
Provided that no share shall be payable to-- 
(a) sons who have attained majority; 
(b) sons of a deceased son who nave attained 
majority; 
(c) married daughters whose husbands are alive; 
(d) married daughters of a deceased son whose 
husbands are alive; 
. Ifthereisany member of the family other than 


Narammal (died) v. Kanthamani (Venkataswanii, J.) 


^ 


543 


those specified in clauses (a), (b), (c) and (d); 
Provided further that the widow or widows, 
and the child or children of a deceased son 
„shali receive between them'in equal parts only 
- thesharewhich thatson would havereceived if 
he had survived the member and has not 
attained the age.of majority at the time of the 
* member's death. 
(iii) In any case, to which the provisions of 
clauses (i) and (ii) do: not apply the whole 
amount shall be payable to the person legally 
entitled to it. 
` Explanation: For the purpose of this para- 
graph a member's posthumous child, if born 
alive, shall be treated in the same way as a 
survivingchild born beforethe mother's death. 
20. The first defendant claimed exclusive right to 
thesecondschedule house property.on: the basis of 
the statement by the deceased in the loai: applica- 


tion, which, according to her, is a nomination in , 


her favour. The plaintiffdisputes there is any such 
nomination. We havealready pointed out that the 
trial court proceeded as if there was a valid nomi- 
nation in favour of the first defendant in so far as 
the second schedule property is concerned. Wedo 
not think that the lower court is correct in pro- 
ceeding on the basis that there was a nomination 
in favour of the first defendant in respect of the 
second schedule property. Assuming that there is 
a nomination, let us see that is the position in law. 
The question is, whether the nomination enables 
the first defendant to take the second schedule 
house property absolutely or the plaintiff, as Class 
1 heir, is entitled to claim a share therein. In this 
context, the ratios laid down by this Court and the 
Supreme Court, on the scope of nomination will 
be, useful to answer the point. 
21. Sathiadev, J., as he then was, in Krishnamoorthy 
v. Tmt. Anandalakshmi, (1980)2 M.L.J. 321, while 
considering a case arising out of Life Insurance 
Corporation's Provident Fund, observed as fol- 
lows: 
*Most of the decisions above referred to arise 
- under the Provident Fund Act and even then 
subsequent to amendments it has been held 


that the nominee does not acquire absolute - 


interest in the funds. The provision for aomi- 
nation is made for the benefit of discharging 
the liability of the custodian of the fund, which 
aspect I have dealt with at length in the earlier 
part of this judgment, and unless a specific 


» $44 


provision is made in the relevant Act oreven in 
the nomination a direction of bequeathing the 
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. amount is given to the effect that except the . 


nominee, none of the legal heirs would acquire 
~ rights and such direction is not varied later on, 
^ the right of a nominee cannot be anything 
more than being the sole person entitled to 
draw out the amount and he would be doing so 
inthe capacity ofa trustee of the funds answer- 
able to' the claims of the lawful heirs of the 
deceased member. The use of the word ‘ nomi- 
nation' which means only .appointments to 
receive the amount, cannot be construed as to 
confer any absolute right in the funds to the 
exclusion of the rights of the lawful heirs, 
because even a stranger may be nominated in 
whom the nominator niay have trust. If the 
intendment is to make the nominee as the 

. absolute owner there can be no difficulty in 
incorporating the necessary recitals to the 
effect that he has got, on the date of nomina- 


tion, his legal heirs: and inspite of it, he’ 


bequeaths the amount only to the nominee to 
lake the funds to the exclusion of the other 
heirs. When such an unequivocal expression is 
not present in a nomination, it would not be 
proper to hold that such a nomination, would 
result in absolute conferment of rights on the 
nomince to take the amount for himself." 
22. While concurring with the above observations, 
Srinivasan, J. in the decision reported in Meenam- 
bal v. Sornathammal, (1 990)1 L.W. 302, further 
observed as follows: 
“Tam entirely i in agreement with those obser- 
-vations of the learned Judge. Tn fact, the prin- 
ciple laid down by the learned Judge has been 
accepted by the Supreme Court ina case which 
arose under the Insurance Act in Sarbati Devi 
V. Usha Devi, A.I.R. 1984 S.C. 346. While deal- 
ing with a nomination made under Scc.39 of 
the Insurance Act, the Supreme Court held 
that the nomination does not have the effect of 
conferringon the nomine any beneficial inter- 
est in the amount payable under the life insur- 
ance policy on the death of the assured. The 


^ 


nomination only indicates the hand which is . 


> authorised to:receive the amount, On the pay- 
* ment ofwhich the insurer gets a valid discharge 
of its liability under the policy. It is laid down 
„that the amount, however, can be claimed by 
the heirs of the assured in accordance with the 
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- law of succession governing them. Inciden- 
tally, the Supreme Court approved of the dis- 
tinction made by Ismail, J.'in M. B.Mundkur 
v. Life Insurance Corporation, between a nomi- 
nation under Sec.39 and a nomination under 
Sec.44 of the, Insurance Act. In fact, the 
Supreme Court has quoted a passage from the ' 
decision of Ismail, J., with approval. In view of 
the decision of the Supreme Court holding 
thata nomination does not giveany right to the 
nominee, to the beneficial interest in the amount 
paid to the nominee, it is not necessary to 
discuss that aspect of the matter ary further. 
The effect of nomination has been conclu- 
sively decided by the judgment of the Supreme 
Court.” 

23. In the decision reported in Sarbati Devi v. Usha 

Devi, ATR. 1984 S.C. 346, the Supreme Court 

observed as follows: 
“Weare of the view that the language of Sec.39 
of the Act is not capable of altéring the course 
of succession under law... ... .. The High 
Court equated a nominee to the heirs and 
legatees of the assured and proceeded to hold 
that the nominee succeeded to the estate with 
all ‘plus and minus points’. We find it difficult 
to treata nomineeas being equivalent toa heir 
or legatee having regard to the clear provisions 
of Sec.38 of the Act ... .. The nomination only 
indicates the hand which is authorised to 
receive the amount, on the payment of which 
the insurer gets a valid discharge of its liability 
under the policy. The amount, however, canbe 
claimed by the heirs of the assured in accor- 
dance with the law of succession governing 
them.” 


24. Let us first take the issue relating to the second 


schedule house propérty. The only document om 
which heavy reliance was placed on behalf of the 
first defendant which found favour with the trial 
court is Ex.B-1. Ex.B-1 is a copy of loan applica- 
tion dated 1.12.1973. Under Ex.B-1., it is claimed 
that the deceased ‘Ranganathan applied to the Sth 
respondent-society for a loan of Rs.10,000 for 
constructing à Treuse. Actually, the signature of 
the deceased Ranganathan does not find a place 
anywhere in the copy marked as Ex.B-1. It is seen 
from Ex.B-1. that the site was purchased fora sum 
of Rs.2,000 under a registered document dated 
29.1.1972 and the deceased was thesole owner and 
theloan applied was for constructing a new house. 


H] ' 

D 4 - 
In one of the columns in the application which 
requires information regarding the present own- 


ership of the property and the future right, the - 
deceased has stated that the property at that time. 


belonged to him, and in future to his wife. In ' 
Tamil, the exact words are: 


“speura ererág; urgumg; adr srogo : 
ereirinesewef! KAENA 


Based on this alone and invoking Sé¢.24 of the ' 
.|Tamil Nadu Co-operative Societies Act, a conten- ' 


tion was advanced before the trial court to the 
effect the above answer amounts to a ‘will’ 
bequeathing schedule 2 house property in favour: 
of the first defendant. This argument was accepted 
by the court below and the plaintiff's suit was 
dismissed in respect of this item. First of all, it is 
not cleár whether there is any nomination apart 


from the above statement in the loan application. - 
‘|The conclusion of the trial court that the above ` 


extracted statement of the deceased will amount 
to a ‘will’ is totally unsustainable as the require- 
ments of a valid will are not only not present, but 
also the necessary proof for establishing that, is 
totally absent. Presumably, to get over this, the 
counsel for the first defendant must have invoked 
Sec.24 of the Tamil Nadu Co-operative Societies 
Act. We havealready set out Sec.24 ofthe said Act 
and a fair reading of the same definitely will not 
lead toà construction of that section that it altered 


‘|the course of'succession under personal law. ` 


Nomination, if any, under Sec.24 of the.said Act 
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was to protect the interests of the Societyagainst .. 


payments and transfers in terms of the-nomina- 


tion is clear from sub-sec.(4) of Sec.24 of the said’ 


Act. Likewise, sub-sec.(2) of Sec.24 also indicates 
that Sec.24 was not intended to alter the course of 
succession under personal law. ` 

25. In the aforesaid circumstances and also bear- 
ingin mind the principles of various courtsset out 
above, tfwe approach the question, we do not find 
any difficulty in cOming to a conclusion that the 
nomination, if any, by the deceased Ranganathan 
in respect of the second schedule house property 
in favour of the first defendant will not amount to 
a testament excluding the mother from claiming a 
share in the property. Therefore, wehold that the 
court below was not right ih dismissing the suit in 
respect of the second schedule-house property. 
Consequently, we hold that the Panes isentitled 
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to a half sharei in the second schedule house F PEOR: 
erty. - s 
26. The only other question ‘that remains to be 


considered is, with reference to the .Provident 
Fund and Group Insurance amounts as described ` 
~ in the Fourth Schedule. As it is, there afe two 


conflicting views of the/ Andhra Pradesh Migu 


` Court.and the Calcutta High Court.- 


27. In Shaik Basheed v. Mahmooda Begum, A.LR. 
1986 A.P. 321, a Division Bench of the Andhra 
Pradesh High Court has taken a definitestand that 
the ratio laid down by the Supreme Court in 
Sarbati Devi v. Usha Devi, A.LR. 1984 S.C. 346, 
squarely applies.to Provident Fund amounts. On 
the other hand, a Division Bench of the Calcutta 


High Court, in Usha v. Smriti, A.I.R. 1988 Cal. 115, - ` 
` has taken a view that a nominee under the Provi- 


dent Fund Act is completely. different from his 


counterpart. under the Insurance Act and, there- 
fore, anominee alone is exclusively entitled to the- 


amoùnt to the exclusion of other heirs. 
28. We havealready extracted the relevant passage 


- from the Supreme Court judgment in Sarbati Devi 


v. Usha Devi, A.I.R. 1984 S.C. 346. One more 
passage which is also relevant may now be noted. 
It occurs in paragraph 12 of the judgment. The 
relevant portion reads as, follows: 

. *Weapprove the views expressed by the other 
High Courts on the meaning of Sec,39 of the 
Act and hold that a mere nomination made 
under Sec.39 of the Act does not have the effect 

- of conferring on the nominee any beneficial 

- interest in the amount payable under the life 
insurance policy on the death of the assured. 
The nomination only indicates the hand which 


is authorised to receive the amount, on the’ 


payment of which the insurer gets a valid dis- 
charge of its liability under the policy. The 
amount, however, can be assured in, accor- 
dance with the law of succession governing 
them.” _ 


29. Inasmuch as the ‘counsel, appears for the 


plaintiff (appellant) and the first defendant placed 


- heavy reliance to substantiate their respective stand 


on the Division Bench judi gments of Andhra Pradesh 
High Court and Calcutta High Court respectively, 
let us look into those decisions and find owt the 
reasons which impelled thelearned J udges to take 


'their respective views which are diametrically 


opposite. Let us first take the Division Bench 


"judgment of the Andhra Pradesh High Court Shaik 


- 
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Basheed v. Mahmooda Begum, A.LR. 1985 A.P. 
21, which is earlier in point of time. The learned 
Judges have given the reasons in paragraph 12 of 
the judgment which reads as follows: 
“The more important question is, whether suc- 
cession to this asset, stands to be governed by 
the Mohammedan Law.of Inheritance, whether 
there was a nominationor no nomination. The 
answer depends on the real intendment of the 
special provisions made in the Employees 
Próvident Fund Act, 1952 or the Employees 
Provident Fund Scheme, 1952; and the mean- 
ing to be given to the word ‘payable’ which 
Occurs balances, in the Provident Fund, repre- 
sentin the majority of cases, the life savings of 
an employee. If there is a valid nomination, it 
‘becomes payable i in | equal shares, amongst the 
various members, who fall in the ambit of 
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*family' as defined in the Scheme. Does the ` 


nominee in thé one case of the meraber of the 
family in the other case acquire an exclusive 
rightto appropriate the amount paid to him as 


an asset belonging to him? In our view, the ' 


word ‘payable’ cannot be interpreted to mean 
that the payee gets an absolute right over such 


amounis to the exclusion of the other heirs to” 


the estate of the deceased. To illustrate, ‘A’ 
nominated his second wifeand then he died, he 
left a provident fund asset of Rs.1 lakh and 
some children by-his two wives. Surely A's wife 
cannot claim to be entitled to the entire amount 
to the exclusion of A's children. The same 
. principles ought. to Bovern amounts paid to 
persons in a case of ‘no nomination’. Such 
persons cannot be put ona higher footing than 
a ‘nominee’. Weare of the definite view that, in 
: respect of provident fund amounts, the same 
principles as were laid down by the Supreme 
Court in Sarbati's Devi's case, A.I.R. 1984 S.C. 


` 


[1992 


(2) The provident fund remains the property 
of the deceased subscriber and is available for . 
distribution amongst his heirs in accordance 
with their personal law. The Supreme Court 
decision in Sarbati’s Devi's case, A.I.R. 1984 
S.C. 346, governs nominations made, in 
' respect of provident funds as well.” 
30. The Division Bench of the Calcutta High Court 
did not agree with the Andhra Pradesh High Court. 
In Usha v. Smriti, ALR. 1988 Cal. 115, the learned 
Judges were of the view thát a nomination under 
the Provident Fund Act differed substantially from 
a nomination under the Insurance Act. To sustain ' 
this view, reliance was placed on Sec.10(2) of the 
Employee' s Provident Funds and Miscellaneous ' 
Provisions Act, 1952. Sec.10(2) of the said Act 
reads as follows: ` ; 
“Any amount standing to the credit of a member 
in the fund or of an exempted employee in a 
provident fund at the time of his death and 
payable ‘to his.nominee under the scheme or 
the rules of the provident fund shall subject to 
any deduction authorised by the said scheme 
or rules, vest in the nominee and shall be free 
from any debt or other liability incurred by the 
deceased or the nominee before the death of 
the member or of the exempted employee.” 


- We find the views of the learned Judges in para- . 


346, should be applied. AU SE "s 


Thereafter, after pointing out the amendment 
made to the Provident Fund Act, 1925 in the year 
1946 by deleting the word ‘absolutely’ occurring in 
Sec.5, aad after noticing various conflicting deci- 
sions of other High Courts, ultimately, the learned 
Judges summed up their views as follows: 
~ *To sum up, our conclusions are: 

(1) The nominee of a provident fund has only 

the exclusive right to receive the fund. His 

rights are the same as that ofa nominee under 

Sec.39 of the Insurance Act. ^ f 


graphs 13 to 16 of the judgment which read as 
follows: 
“Having given our anxious consideration to 
the various provisions of the provident fund 
' Act and the Scheme we are of the opinion that 
the status of a nominee under the Provident 
Fund. Act is completely different from his 
counterpart under the Insurance Act. The most 
and striking difference about the status of the 
nominee under the two Acts is clearly discern- 
ible from Sec.10(2) of the Provident Fund Act 
quoted earlier which expressly provides that 
the amount standing to the credit ofa member 
of the Fundat the time of his death shall vest in 
the nominee and it shall be free from any debt 
or liability incurred by the deceased or the 
nominee before the death of the member. From 
Sec.10(2) it is abundantly clear that immedi- 
ately upon the death of the member the Provi- 
dent Fund money becomes part of the asset of 
the nominee whereas under the Insurance Act 
after the death of the assured the money con- 
- tinues to be his asset; and the money which was 
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standing to the credit of the member becomes 
free even from the debt of liability incurred by 
the nominee before.the death of the member. 
Only because the money vested in and thereby 


became the property of the nominee after the ` 


death of the member such a provision was 
required to be incorporated as, otherwise to be 
attached for debts or liabilities incurred by him 
prior to the death of the member. That the 
nominee under the Provident Fund. Act, 
unlike the nominee under the Insurance Act, 
- gets a right to the money also has been madè 
clearby the provisions of paras 61 and 70 ofthe 
Scheme quoted earlier. .^ ^ 
It is of course true that para 70 is prefixed with 
the heading “accumulation of a deceased 
member to whom payable" (emphasis supplied) 
and relying upon the same in the Andhra Pradesh 
High Court Shaik Basheed v. Mahmooda 
Begum, A.LR. 1985 A.P. 321, that the principle 
laid down by the Supreme Court in the case of 
Sarbati Devi v. Usha Devi, A.I. R. 1984 S.C. 346, 


would be equally applicable under the Provi- 


` dent Fund-Act but we regret our inability to 
agree with the views so expressed for reasons as 


follows: Headings or titles prefixed to asection : 


cannot restrict the meaning of thesection itself 
ifits language is clear and as our discussion will 
presently show, the languagé of para 70 is 


manifest. But before however we proceed to 


analyse para 70 let.us examine para 61 of the 
Scheme, Under this para ifa member, who had 
no family of his own, makes an outsider his 
nominee, such nomination will automatically 


fail if he substantially acquires a family and he - 


will have to make a fresh nomination in favour 
ofoneor more persons belonging to his family. 
“Tt will be pertinent to point out that under 
Sec.39 of the Insurance Act there is no such 
mandate; and under Scc.38 thereof a life insur- 


ance policy cannot be assigned or transferred. . 


Para$1(2) envisages that a member may in his 
nomination distribute (emphasis supplied), the 
. amount that may stand to his credit in the 
funds amongst his nominees in his own discre- 
tionand sub-para (5) thereofsays that ifoneof 


the nominees predeceases the: member the: 
interest (emphasis supplied) of. that nominee . 


shall revert to the member who may make a 
fresh nomination in respect of such interest. 


The word "distribute" meams divide, 


apportion, allot, dispense and therefore when 


` the member has been. empowered “to distrib- 


ute the amount amongst his nominees at his 
discrétion" it certainly means that thereby he 
would be giving the amount to them. A con- 


_cept of distribution as envisaged in para 61(2) 


of the scheme cannot by any stretch of imagi- 
nation mean that the member was distributing 
the right to-receive the money amongst his 
nominees. That by such distribution the nomi- 
nee acquires ownership to the money has again 
been made explicitly clear by the word “inter- 
est” appearing in sub-para (5). The word "intef- 
est” obviously means the right to the money 


. that accrued in favour of the nominee conse- 


quent upon its distribution by the member. It is 
ofcourse true that the member may modify his 
nomination a nominee's interest but then ulti- 
mately the nominee, whoever he may.be, 
accuires an interest in the money. 

Coming now to para 70 of the scheme we get 


' that sub-para (ii) thereof expressly says that 


the money shall becoríe payable to the mem- 
bers ofthe family, in cases provided therein, in 
"equal shares" and proviso thereto expressly 
lays down that no share shall bé payable to the 
sons of the deceased members who have 


‘attained majority or daughters who have their 


husbands living. The major sons and married 
daughters whose husbands are alive have been 
expressly excluded from receiving any share 
obviously because they are expected to be capable 
of maintaining themselves. If really para 70 
only referred to right of the nominees men- 
ticned therein to receive the money, and notto 


"have any beneficial interest in the money, there 
"was no necessity of expressly providing therein 


that it should not be paid to the persons who 
are capable of maintaining themselves nor it 
would have provided that the money would be . 
payable in equal shares. In other words, if 
really the para intended to mean that the 
nentinees were to receive the money only and 
not to. have any beneficial interest therein the 
m‘nors would not have been preferred to col- 
lect the same instead of majors who would be 
ina better position tó receive the money and to 
pay the same to the beneficiaries. On the ĉon- 
trary, para 70 has taken care of the minor heirs 
of the deceased member by providing that the - 
money would be paid to and received by them. 
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so that being unable to maintain themselves, 
they can gainfully utilise the money. Lastly 
para 70(iii) provides that in case the provisions 


of the paragraph are not applicable the entire , 


amount shall be paid to ‘persons legally 
entitled (emphasis supplied) to it. Entitlement 
to a property obviously means a right to the 
property and consequently the fact that the 
money would be payable to such person means 
that he will be entitled to appropriate the 
money. For the foregoing discussions we there- 
fore find no hesitation in concluding that the 
nominee under the Provident Fund Act, 
unlike the nominee under the Insurance Act, 
has not only the right to receive the money but 
also a beneficial interest therein. 
The contention of Mr.Roy Chowdhury that 
under item 10 of Schedule II of the Provident 
Fund Act, the Central Covernment could not 
make any provision for bestowal of any right to 
the money under the Scheme cannot be enter- 
tained having regard to the fact that the said 
item speaks of nomination of a person to 
receive the amount; and the word “receive” 
does not militate against the concept of accep- 
tance of money as owner in respect thereof.” 
[paragraphs 13 to 16] 
31. After carefully going through these two Divi- 
sion Bench judgments, and also the judgments of 
Sathiadev, J. (as he then was) and Srinivasan, J. 
(referred to above), in the light of the views 
expressed by the Supreme Court in Sarbati Devi v. 
Usha Devi, A.LR. 1984 S.C. 346, with due respect, 
. weareunable toagree with the views expressed by 
the Division Bench of the Calcutta High Court in 
Usha v. Smriti, ALR. 1988 Cal, 115. Our reasons 
are these: ‘ 
"Sec.5 of the Employees’ Provident Fund Act 
enables the Central Government to frame a 
Scheme. Sec.5(1-B) of the said Act specifically 
states that a scheme framed under sub-sec.(1) 
of Sec.5 may provide for all or any of the 
matters specificd in Schedule II. Coming to 
Schedule II, item 10 which alone is necessary 
for our purpose, reads as follows: 
“The nomination of a person to receive the 
argount standing to the credit of a member 
after his death and the cancellation or vari- 
ation of such nomination."' (Emphasis 
supplied) 
[It is to be noted that Schedule II is part of the main 
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Act. Therefore, when the substantive legislation 
enables the Central Government to frame a Scheme 
in respect of matters of nomination, it must con- 
form to Item 10 of Schedule IT of the Act. [f there 
is any conflict between the Scheme and the Act, 
the Scheme must be réad subject to the main 
provisions. Thus, on a reading of paragraphs 61) 
and 70 of the Scheme, (alread extracted), we feel 
that though it is possible to read paragraphs 61 
and 70 and also Form-2, on which reliance was 


` placed by the learned counsel for the first defen- 


dani, to mean that they provide a different line of 
succession, such meaning cannot be given if due 
regard is given to the main provision, namely, item 
10 of Schedule II under which alone the Central 
Government framed the Scheme regarding nomi- 
nation of person to receive theamount. Unless the 
main section clearly unequivocally prescribes a 
different line ofsuccession, it cannot be presumed 
thata different line of succession is prescribed by 
reading paragraphs 61 and 70 of the Scheme alone. | . 
No doubt, the Division Bench of the Calcutta 


: High Court (referred to supra) has referred to 


Sec.10(2) of the Act which we have extracted 
above to support its view. Here again, we are 
unable to subscribe to the view expressed by the 
Calcutta High Court, on the scope of Sec.10(2) of 
the Act, There is nothing to suggest that a differ- 
ent mode of succession is prescribed even under 
Sec.10(2) of the Act. On the other hand, we are 
inclined to think that Sec.10(2) of the Act was 
intended to save the provident fund money from 
the clutches of debtors of the nominee so as to 
enable him to distribute it to the heirs of the 
deceased, who areentitled to the money under the 
personal law. 

32. In this context, it is relevant to recall to our 
inind the view expressed by the Supreme Court in 
Sarbati Devi v. Usha Devi, A.LR. 1984 S.C. 346, 
about the scope of nomination. The Supreme 
Court has categoricaily held that thé nomination 
only indicates the hand which'is authorised to 
receive the amount. The same view was expressed 
by Sathiadev, J. (as he then was) even before the 
judgment of the Supreme Court, and also by Srini- 
vasan, J. after the judgment of the Supreme Court. 
Therefore, we are inclined to agree with the view 
taken by the Division Bench of the Andhra Pradesh 
High Court for additional reason given by us|- 
based on Sec.5(1-B) of the Act read with item 10 
of Scheduie II. In other words, we read down 
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paragraphs 61 and 70 of the Scheme to be in 
conformity with item 10 of Schedule II, read with 
Sec.5 of the Act, and by'so reading, the nominee 
gets only aright to receive the amount to distrib- 
ute the same to the heirs of the deceased, in 
accordance with the law of succession governing 
them. In the view we have expressed above. the 
plaintiff is entitled to a half share in schedule 4 
monies as well. To that extent, the plaintiff is 
entitled to a decree. Consequently, the judgment 
and decree of the trial court have to be modified. 
33. In the result, the appeal is allowed only in 
respect ofschedule2 house property and schedule 
4 moneys declaring plaintiff's half share in these 
two schedules. However, there will pen no order as 
to, costs. 


B. S. 


Appeal allowed. 


INTHE HIGH COURTOF JUDICATURE AT 
MADRAS. 

Present: Nainar Sundaram, Acting CJ. and 
Somasundaram, J. 


S 


W.A.No.442 of 1992: 22nd April, 1992. 


"i Pa aa Ammal id 
The State of Tamil Nadu and another 

... Respondents. 
Forest Conservation Act (1 980) - Lease of forest 
lands granted for 25 years - Coming to an end on 
4.7.1989 - Application for renewal of lease on 1.2.1989 
- Renewal declined relying on, G.O. Ms.No.779, Forests 


and Fisheries, dated 1.7.1988 - Petitioner if can rely 


on earlier G.O.Ms.No.1220, dated 7.11. 1979 and 
claim to have acquired right to have lease for 15 
years from 5.7.1989 - Earlier G.O., if superseded by 
later GO. 

Thedeceased first petitioner 'B' was thesuccessful 
' bidderin the auction for the sale of the right to do 
cardamom cultivation and was granted lease of 
forest lands to the extent of 16.25 acres in Kodai- 
kanal range for a period of 25 years with effect 
from 5.7.1964. The lease came to an end on 4.7.1989. 
On 1.2.1989 'B' submitted an application for 
renewalofthe lease fora further term, treating the 
renewal as a fresh lease in terms of G.O.Ms:No.1220, 
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Forests and Fisheries Department, dated 7.11.1979. 
^ne District Forest Officer, Kodaikanal Range 
deciined to renew the lease on the ground of sub- 
sequent Government Order No.779, Forests and 
Fisheries Department, dated 1.7.1988. ‘B’ filed a 
writ petition to quash the order decliningto renew 
his tease. During the pendency of the petition, 'B 
died. The second and third petitioners were sub- 
stituted. A learned singlé Judge dismissed the 
petition. It was contended that the later G.O. did 
not expressly or by implication repeal or substi- 


. tute the earlier G.O. and that the lease given to the 


petitioner was protected by the earlier G.O. 
Held:- The recitals in G.O.Ms.No.779, Forests 
and Fisheries Department, dated 1.7.1988 with 


. reference to the earlier G.O.Ms.No.1220, Forests 


and Fisheries Department, dated 7.11.1979 would 
have the effect of superseding the earlier-policy it 
has taken in G.O.Ms.No.1220, dated 7.11.1979. 


. Therefore, the petitioners cannot place any 


reliance on G.O.Ms.No.1220, dated 7.11.1979 in 
support of.their claim that the petitioners 
acquired a right to havea lease of the forest land 
for 15 years on the ground that the deceased first 
petitioner hada valid lease on the date of issue of 


- G.O.Ms.No.1220. Admittedly, in the present case, 


the period ef lease granted in favour of the 


. deceased first petitioner expired on 4.7.1989. 


G.O.Ms.No.778, Forests and Fisheries Depart- 
ment came into force with effect from 1.7.1988 
and therefore, only the said G.O.775 will apply to 
the case of the deceased first petitioner when he 
applied for the renewal of the lease on 1.2.1989. In 
those circumstances, the second respondent by 
the order challenged in the petition relying on 
G.O.Ms.No.779, dated 1.7.1988 rightly refused to 
renew the lease of the forest land in favour of the 
deceased first petitioner. Taking notebfthe above , 
position the learned single Judge rightly dismissed 
the writ petition. -[Para 8] 
Appeal under Clause 15 of the Letters Patent 


- against the order of Raju, J., dated 12.3.1992 and 


made in the exercise of the Special Original Juris- 
diction ofthe High Court in W.P.No.8549 of 1989 
presented under Art.226 of the Constitution of 
India to issue a writ of certiorarified mandamus 


calling for the records relating to Nà.Ka.Nq.1664 


of 1989 A-2, dated 16.5.1989 on the file of the 
second respondent herein and quash the said order 
and direct the respondents herein to treat Lease 
No.131 of the petitioner herein in Pambar 
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undeveloped Reserve Forest originally Bodinaick- 
anur Range now Kodaikanal Range ofan extent of 
16.25 acres as fresh lease for a perioa of 15 years 
from 5.7.1989. , 
V.S. Ramakrishnan, for Appellant. 
The Order of the Court was made by 
Somasundaram, J.: The second petitioner in 
W.P.No.8549 of 1989 is the appellant in this writ 
appeal. The respondents in the said writ petition 
“are the respondents in this writ appeal. For the 
sake of convenience, the parties are referred to in 
this judgment as per their nomenclature in the 
writ petition. — , 
‘2. The deceased first petitioner K.Balu Chettiar 


was the successful biddér in the auction for the. 


sale of the right to do cardamom cultivation and 
, was granted lease of forest lands measuring 16.25 
acres in Pambar undeveloped Reserve forest of 
Bodinaickanur Range (Now Kodaikanal range), 


with effect from 5.7.1964 for a period of 25 years. - 


The said lease by efflux of time, came to an end on 


4.7.1989. On 1.2.1989 the said Balu Chettiar sub- l 


mitted an application for renewal of the lease for 
a further term, treating the renewal as a fresh lease 
in terms of G.O.Ms.No.1220, Forests and Fisher- 
ies Departmerit, dated 7.11.1979. The second 
respondent by the order dated 16.5:1989, declined 
to renew the lease on thé ground of subsequent 
government orders and the revised policy of the 
State Government and called upon the deceased 
Balu Chettiar to surrender possession of the for- 
‘est land to the forest ranger concerned. The first 
petitioner again pursued his claim by submitting 


his further application dated 23.5.1989 and inas- ` 


much as the first petitioner was not successful in 

his attempt, he approached this Court by filing 

W.P.No.8549 of 1989, -projecting the following 
` prayer: - 

"For the reasons stated in the accompanying 

'. affidavit the petitioner herein prays that this 

Hon’ble Court may be pleased to issuea writ of 

certiorar ified mandamus or any other appro- 

priate writ, order of Direction in the nature of 

a writ, calling for the records relating to 

Na.Ka:No.1664 of 1989 A-2, dated 16.5.1989 

. onthe fileofthe second respondent herein and 

` qtiash the said order and direct the respon- 

' dents herein to treat Lease No.131 of the peti- 

tioner herein in Pambar undeveloped Reserve 

Forest originally Bodinaickanur Range now 

‘Kodaikanal Range of an extent of 16.25 acres 


The Madras Law Journal Reports 


[1992 


as fresh lease for a period of 15 years from 
5.7.1989 and pass such further or other orders 
as this Hon'ble Court may deem fit and prope 
and thus render justice.” 
3. During the pendency of the writ petition, the. 
first petitioner Balu- Chettiar died and in 


W.M.P.No.22193 of 1989, the second petitioner i 


who is the wife and the third petitioner who is the 
son of the deceased first petitioner came to be 
substituted as petitioners 2 and 3 by the order 
dated 18.1.1990. 


4. The respondents filed a counter affidavit con- 
tending that the Government Order’ dated 7.11.1979" 


did not assure any grant of fresh lease in favour of 


. the first petitioner and the G.O.Ms.No.1220, dated 


7.11.1979, only declared that the existing lease on 
expiry will be treated as grant of fresh leases and 


that the grant of fresh leases would deperid upon : 


the person concerned fulfilling the conditions 


prescribed in G.O.Ms.No.1220, dated 7.11.1979. : 


The respondents further contended that the sub- 


-séquent G.O.Ms.No:779, Forests and Fisheries 


Department, dated 1.7.1988 alone will apply to 
the grant of lea$e on and after 1.7.1988 and that no 
lease of the forest land could be granted after the 
issue of G.O.Ms.No.779. It is the further case of 
the respondents that in view of the subsequent 
policy decision taken by the Government not to 
grant leases of forest lands for cardamom cultiva- 


tion, the petitioners are not entitled to the relief , 


claimed in the writ petition. _ 

5. Mr. V.S.Ramakrishnan, the learned counsel for 
the petitioners relying on G.O.Ms.No.1220, For- 
ests and Fisheries Department, dated 7.11.1979, 


. urged before the learned single Judge that in 


respect of leases which werecurrentat the point of 


-` time when G.O:Ms.No.1220, dated 7.11.1979 was 


issued, the lease concerned have to be dealt with 
and regulated only in terms of the said G.O. and 
the subsequent G.O.Ms.No.779, Forests and Fish- 


eries Department, dated 11.7.1988 would apply - 


only to new leases and not to those leases which 


were alreadycovered by G.O.Ms.No.12200f 1979, . 
dated 7.11.1979. The learned counsel for the peti-, 


tioners further contended before the learned single 


“Judge that the lessees like the lease in favour of 1st 
‘petitioner are given protection by G.O. Ms.No.1220, 


dated 7.11.1979, by providing 15 years lease in 


their favour and therefore, the- respondents are ' 


bound to treat the lease in favour of the 1st peti- 
tioner in respect of 16.25 acres’ of forest land'as a 


^ 
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fresh lease for a period of 15 years from 5.7.1979. 
The learned single Judge found no warrant to 
accept the pleas of the learned counsel for the 
petitioners and dismissed the writ petition. This 
writ appeal is directed against the order of the 
learned single Judge. 

6. Mr. V.S.Ramakrishnan, the eaei counsel for 
the petitioners reiterated, before us, thevery same 
contentions urged before the learned single Judge 
and further submitted that on 5.7.1964, a lease of 
forest land measuring 16.25 acres was granted in 
favour of the deceased first petitioner for a period 
of 25 years; the said period of 25 years expired by 
the efflux of time on 4.7.1989. On 1.2.1989; the 
_ deceased first petitioner applied for renewal of. 
the lease for a further term treating that the 
renewal as a fresh lease'in terms of G.O.Ms.No.1220, 
Forests and Fisheries Department, dated 7.11.1979, 


thesaid G.O.Ms.No.1220, dated 7.11.1979 has not : 


been expressly or by implication repealed or 
substituted; the lease in favour of the deceased 
first petitioner is given protection by 
G.O.Ms.No.1220, dated 7.11.1979, and as per the 
terms Of G.O.Ms.No.1220, the petitioners are 
entitled to have a fresh lease for a period of 15 
years from 4.7.1989. The learned counsel for the 
petitioners further contended that thesubsequent 
G.O.No.779, dated 1.7.1988 would apply only to 
new leases and not to those which are already 
covered by G.O.Ms.No.1220, dated 7.11.1979. 
7. To appreciate the contention of the learned 
counsel for the petitioner, itisnecessary to refer to 
the relevant clause in G.O.Ms.No.1220, Forests 
and Fisheries Department, dated 7.11.1979, relied 
on by the learned counsel for the petitioners which 
runs as follows: 

“There may be cases where the lease is already 
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in force according to earlier orders in excess of - 


15 years. In all such cases the lease will expire ' 


after the current period is over and thereafter 
it will be treated as a fresh léase subject to the 
present conditions, for a period of 15 years 
only and subject to the eligibility of the persons 
concerned." 
It must be remembered that subsequently, the 
Government issued G.O.Ms.No.779, Forests and 
Fisheries Department, dated 1.7.1988 on the sub- 
ject of grant of lease of forest land for cultivation 
ofcardamom, after reviewing the policy which was 
in force earlier. As pointed out just now, the 
Government reviewed the policy which was in 
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force before the issue óf G.O.Ms.No.779, Forests 
and Fisheries Department, dated 1.7.1988 and on 
the basis of which the lease of forest land for 
cardamom cultivation to private persons was 
granted. The revision of the policy was necessi- 
tated because of the reasons-stated in 
G.O.Ms.No.779, Forests and Fisheries "Depart- 
ment, dated 1.7.1988 in the following terms; 
“Excessive use of fertilizer application and 
pesticides pollutes the soil and the water, | 
affecting the health of environment. Keeping 
the ground ina loose condition by removingali 
ground flora on the pretext of elimination of 
weed growth for promoting the growth ofcar- 
damom adversely affects the soil edaphic con- 
ditions peculiar to Semi ever green and ever- 
green forests, with far-reaching consequences. 
Hence it is considered necessary to re-examine 
the whole issue from ecological angles of crop- 
ping system under the fragile mountainous 
evergreen Climax forests and see whether the 
cardamom growers can be gradually persuaded 
to give up cardamom Cultivation eventually. 
' The question of optimising yield should not be 
aided at, since it goes against the basic tenets of 
maintaining this fragile ecosystem itself. Hence 
~ it has to be considered whether it should be 
‘supported as a scheme for boosting up carda- 
moms production by private growers at the 
expenses of the general well-being and health 
of the fragile eco-system, in the larger national 
interests and they constitute the watershed of 
rivers emanating from such tracts. 
While examining the proposalit has been con- 
sidered that in view of the changed circum- 
stances, no forest land may be leased out for 
cultivation of cardamom or any other crop in 
future in view of the policy laid down by the 
Forests Conservation Act, 1980, of the Gov- 
ernment of India. The Chief Conservator of 
‘Forests had been consulted in the matter and 
he has agreed to the above view.’ 
In view of the reasons extracted above for chang- 
ing its policy the Government in G.O.Ms.No.779, 
Forests and Fisheries Department, dated 1.7.1988, 
directed that no forest land be leased for any 
cultivation purpose including cardamom cultiva- 
tion. ' 
8. In S.Balasubramaniam v. The State of Tamil 
Nadu and others, W.P.No.19 of 1990, dated 8.1.1990, 


,a Division Bench of this Court, 10 which one of us 
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is a party (Nainar Sundaram, J., as he then was), 
while upholding the constitutional validity of 
G.O.Ms.No.779, Forests and Fisheries Depart- 
ment, dated 1.7.1988, has observed as follows: 
“The reasons for the revision of the policy have 
been clearly spelt out. Thesameare intelligent 
and cogent. It is also not the case of the appel- 
lant that after the issuance of the impugned 
Government Order any private'party has been 
given a lease, and therefore the charge against 
the Government Order as levelled in the peti- 
tion has to fail. It is settled position that the 
State is obliged to protect the ecological bal- 
ance and preserve the green forests from being 
exploited and eroded. If in the past the Gov- 
ernment had allowed private leases, but has 


now decided, for the purpose of promoting the , 


growth of the green forest and preserving the 
flora and the ecological balance, not to allow 
the exploitation of the forest land any further, 
no'fault can be found with the same. In our 
opinion, it is not proper to make the Govern-, 


mentaslave or prisoner ofits policy once made * 


for all times to come, particularly when revi- 
sion of policy is in the interest of the State, the 
preservation of forests and ultimately for the 
benefit of the public at large. The interest of an 
individual cannot be preferred over the rights 
of the general public and the State. Preserva- 
tion of forests, which is the green wealth of the 
nation, cannot be frowned upon, but deserves 
to be encouraged. The grievance of the peti- 
tioner that the policy should not have been 
reviewed has no merits and deserves notice 
only to be rejected. The revised policy applied 
to all equally and therefore the charge of dis- 
crimination is futile. In the above decision, the 
Division Bench of this Court taking note of 
G.O.Ms.No.779, Forests and Fisheries Depart- 
ment, dated 1.7.1988 repelled the contention 


of the appellant in that case, that the first ' 


. renewal after the expiry of the original lease 
period is automatic and renewal should be 
granted. The ratio of the decision in W.A.No.19 
of 1990 directly applies to the facts of the 
present case and therefore, the claim of the 
petitioner either for renewal of the lease as 
such or for a fresh leasé for a further period of 
15 years in terms of G:O.Ms.No.1220, dated 
7.11.1979, cannot be countenanced. G.O.Ms.- 
No.779, Fotests and Fisheries Department, 
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dated- 1.7.1988 after specifically referring to 
the earlier policy ofthe Government with regard 
to the grant of leases of forest lands for carda- 
mom cultivation as laid down in G.O.Ms.- 
No.1220, Forests and Fisheries Department, 
dated 7.11.1979, states that the policy with 
regard to the lease of Forests land for cultiva- 
tion of cardamom has been reviewed and the 
Government after reviewing its earlier policy 
issued the said G.O." 

The recitals in G.O.Ms.No.779, Forests and Fish- 
eries Department, dated- 1.7.1988, with reference 
to the earlier G.O.Ms.No.1220, Forests and Fish- 
eries Department, dated 7.11.1979, would have 
the effect of supetseding the earlier policy it has 
taken in G.O.Ms.No.1220, dated 7.11.1979. There- 
fore, the petitioners cannot placeany reliance on 
G.O.Ms.No.1220, dated 7.11.1979 in support of 
their claim that the petitioners acquired a right to 
have a lease of the forest land for 15 years, on the 
ground that the deceased first petitioner had a 
valid iease on the date of issue of G.O.Ms.No. 1220. 

Admittedly, in the present case, the period oflease 
granted in favour of the deceased first petitioner 
expired on 4.7.1989. G.O.Ms.No.779, Forests and 
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Fisheries Department, came into force with effect 
from 1.7.1988 and therefore, only the said G.O.779 |. 


will apply to the case of the deceased first peti- 
tioner when he applied for the renewal ofthe lease 
on 1.2.1989. In those circumstances, the second 
respondent by the order challenged in this peti- 
tion, relying on G.O.Ms.No.779 dated 1.7.1988 
rightly refused’to renew the lease of the forest land 
in favour of the deceased first petitioner. Taking 
note of the above position, the learned single 
Judge rightly dismissed the writ petition. We cannot 
take exception to the view taken by the learned 
single Judge. There is no merit in this writ appeal 
and thesameis liable to be dismissed. Accordingly 
it is dismissed. 


BS. 


Appeal disfhissed. 
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IN THE HIGH COURT OF JUDICATURE AT: 
MADRAS. - ON 


Present: Nainar Sundaram and Swamidurai, JJ. 


W.A.No.36 of 1991 11th June, 1991. 
Periasamy, Minor, représented by his father and 
‘natural guardian Kandasamy ` Appellant 
v. 
The Government of Tamil Nadu represented by 
its Secretary, Social Welfare Department and 
another ` ; ... Respondents. 
Tamil Nadu Land Acquisition Rules, Rule 3(b) and 
Explanation - Scope - Land acquisition proceedings 
- Social Welfare Department requiring land - Proce- 
dure prescribed in Rule 3 if applicable. 
A notification under Sec.4(1) of the Land Acqui- 
sition Act was issued by the Social Welfare 
Department. It was contended in a writ petition, 
that the Sociál Welfare Department could.not be 
considered as Revenue Department and hence 
the requirements of the Rule 3 of Tamil Nadu 


Land Acquisition Rules could not be dispensed . 


with. It was rejected. In .appeal, the. same 
contention was taken. 

Held:- If in fact the Department requiring the land 
is one concerned with administration of the affairs 
ofthe Harijan Welfare and Backward Classes or in 
other words factually manning or administering 
the affairs concerning Harijan Welfare and Back- 
ward Classes, the court should not be tied downto 
the prevailing bare nomenclature of the Depart- 
ments and it should go only by the factual aspects 
of the administration. That should be the legiti- 
mate guideline to work out Rule 3(b). If the Social 
Welfare Department only is in charge of the 
affairs of the Harijan Welfare and Backward Classes, 


certainly, that alone will be the Department of. 


Harijan Welfare and Backward Classes within the 
meaning'bf and for the purposes of the-Explana- 
tion to 3(b) of Tamil Nadu’ Land Acquisition 
Rules. The specific and categoric stand taken by 
the respondents and that is not being disputed 
before the court, is that the Social Welfare 
Department alone manned and administered the 
affairs of the Harijan Welfare amongst other 
subjects. : [Para 4] 
Case referred to: 

Annamalai v. The Collector of Ramanathapuram, 


MLJ 70 


Periasamy v. Gayi: of Tamil Nadu (Nainar Sundaram, J. ) 
' (1988)2 M.L.J. 398. i 
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Appeal under clause 15 of the Letters: Patent 
against the order of S.Ramalingam, J., dated 
19.11.1990 and made in the exercise of the Special 
Original Jurisdiction of the High Court in 
WW.P.No.600 of 1983 presented under Art.226 of 
the Constitution of India to issue a writ of manda- 
mus forbearing the respondents from proceeding 
further with the acquisition of the land of the 


petitioner in Survey No.184/2-A of Periamanali - 


village, Thiruchengodu Taluk, Salem District of 


“an extent of 0.70 acres pursuant to Sec.4(1) Noti- 


fication issued in G.O.Ms.No.2573, Social Wel- 
fare, dated 25.10.1982 and published at page 101 
of Part II, Sec.2 of Tamil Nadu Government Gazette 
No.44-A, dated 17.11:1982 òn the file of the Ist 
respondentand theorder of the 2nd respondentin 
R.C.N.158/81-A, dated 18.12.1982 in so far as they 
relate to the petitioner. 

K.Doraisami, Senior Counsel for M/s.Muthumani 
Doraisami, V.N.Mohanraj and R.Kottravel, for 
Appellant. > 

Mrs.M.Gomathi, Government Advocate, for 
Respondents. 

The Judgment of the Court was delivered by 
Nainar Sundaram, J.: This writ appeal is directed 
against the order of the learned single Judge in 
W.P.No.600 of 1983. The successor-in-interest of 


the petitioner in W.P.No.600 of 1983 is the appel- 


lant in this writ appeal. The respondents in this 
writ appeal are the respondents in the writ peti- 


tion. For the sake of convenience, we shall refer to 


the parties as per their nomenclature i in the writ 
petition. 

2. The petitioner challenged the land acquisition 
proceedings. The only gricvance expressed on behalf 
of the petitioner before the learned single Judge 
who heerd and disposed of the writ petition, was 
that compliance with Rule3(b) ofthe Tamil Nadu 
Land Acquisition Rules, hereinafter referred to as 
the Rules, would be skipped over taking cover 
under the Explanation to that rule, introduced by 
G.O.Ms.No.996, Revenue, dated.19.5.1976. We 


will presently look into the scope of the said rule | 


along with the Explanation so as to understand 
the grievance expressed on behalf of the peti- 
tioner. Suffice it to state at this juncture that this 
grievance of the petitioner-was not countenanced 


by the learned single Judge and as a result thewrit . 


petition was dismissed. 
3. Before us, the very same grievance is being 


2 
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expressed by Mr.K.Doraisami, learned Senior 
Counsel appearing for the ee Rule 3(b) 
Tuns.as follows: : fhe he eo 
. fRule3. > ne E 
-< (bf anyobjections are ceive froma person 
. "interested in the land and within the time pre- 
scribed in Sub-sec.(1) of Sec.5-A, the Collec- 


`- Jator shall fix a.date for hearing the objections 


-.' and give notice thereof tothe objector as well 
`. as tothe departineht or company requiring the 


`- :Jànd where such department is not. the Reve- 


- :nue Department. Copies of the objections shall 
' 'also*be forwarded to’ such: department..or 
company... Thé department or company may 
filé on or before the date fixed by the Collector 


' astatement by way.ofanswer to the objections. 


and may also ) depute a representative to attend 
theenquiry." ` : 
As per the language of the said rule, when objec- 
tions are réceived from a person interested in the 
land and within time prescribed under Sub-sec.(1) 
of Sec.5-A of the Land Acquisition Act I of 1894, 
hereinafter referred :to_as the Act, the Collector 
shall fix a date for hearing the objections and.give 
notice thereof to the objector as well.as to, the 
Department or Company requiring the land, whére 
“such Départmentis isnotthe Revenue Department. 
The said rule further. requires that copies-of the 
"petitionshállbe forwarded to such Department or 
Company. The implication. of the'said rule‘is.that 
-in.case where the Department requiring the land 
is the Revenue Department, the above require- 
ments nced _not be -compliéc with. -By 
G.O.Ms.No.996, Revenue, dated 19.5. 1976, the 
-following explanation was introduced to Rule 3(b): 


“Explanation:-For. the- purpose of this sub-rule, . 


.the Revenue ‘Department shall be: deemed .to 
include the departments.of Harijan Welfare and 
Backward Classes at the.district level." ^. :.7 

The result of the explanation is, that Departments 
‘of Harijan Welfare and Backward Classes at.the 
District level will also fall within the. Revenue 


-Dépàrtment for the purpose of Rule 3(b); and-in 


‘such a case, the. réquirements of: Rule 20) need 
not be complied with. - ~ -> M 

4. What was contended before. the learned single 
Jutigeand which contention againis being pressed 
forth ‘before us, is that the notification under 
.Sec.4(1) ofthe Act has been issued by.the Social 
Welfare Department and it must be.taken.to.be 
-the Department requiring the land anditis not the 
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“Revenue Department; and the respondents could 
not take cover under the Explanation which equates 
only the Departments of Harijan Welfare and 
Backward Classes as Revenue Department to skip, 
over compliance with Rule 3(b). Of course, this 
contention has,been repelled by the learned single 
Judge. Ifin fact the Department requiring the land 
is one concerned with administration of the affairs 
of the Harijan Welfareand Backward.Classes or in 
other words, factually manning or administering 
the affairs concerning Harijan Welfare and Back- 
ward Classes; we do not think that we should be 
tied down to the prevailing bare nomenclature of 
the Departments; and we should go only by the 
factual'aspects ofthe administration. That should 
bethe legitimate guideline to work out Rule 3(b). 

Ifthe Social Welfare Department onlyis in charge 

of the affairs of the Harijan Welfare and Backward 
Classes, certainly-that alone will be the Depart- 
-ment of Harijan- Welfare and. Backward Classes 
within the meaning of and for the purposes of the 
Explanation.referred, to above;;The specific and 

categoricstand taken by therespondents, and that 
isnot being disputed before us; is that the Social 
‘Welfare Department alone manned.and admini- 
stered the affairs of the Harijan Welfare amongst 

other subjects. Further, when we peruse the noti- 
‘fication under Sec.4(1) ofthe Act, we,find that the 
acquisition is for Arunthathiars of the,locale and 
:the;authorisation has been given to ‘the Special ; 
-Tahsildar-(Adi Dravidar Welfare).to exercise thel 
powers under the Act- & 0,55 A a 

S.A view similar.to what we have expressed above 
-has-been taken by a;Bench of:this Court in Anna- 
malai. v: The Collector: of. Ramanaihapurany, (1988)2 
MLJ. 398. The reasonings expressed by the learned 
‘J udges of the earlier Bench; we respectfully adopt 
1o:repel the: attempt to-get:over;the-Implications 
flowing from. the. explanation. referred:to above. 

"This being our view,-there.is no warrant for, inter- 
‘ference in ‘Writ appeal. and accordingly this:writ 
“appeal fails.and_ ue same.is dismissed.*No: costs: 
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IN THE HIGH COURT OF JUDICATURE AT - 
MADRAS. 
[Special Original Jurisdiction ] 


Present: KS. PaRhayotsatam, J. 
W.P.No.1778 of 1990 25th March, 1992. 


K.G.K.Prabha . «Petitioner 


V. 
-The State of Tamil Nadu, represented by the ` 


Secretary to Government, Department of Educa- 
tion, Madras and others .. Respondents. 


Public Services - Employment - Oral interview test, 
if can be relied upon as an exclusive test - Only three 
to.five minutes allotted to each candidate in inter- 
view and marks awarded - Oral interview, if vitiated. 
Following the principle laid down by the Supreme 
Court in Periakaruppan v. State of Tamil Nadu, 
(1971)1S.C.C. 38, in the matter of public employ- 
ment, the oral interview test should not be relied 
upon as an exclusive test but it may be resorted to 
only as an additional supplementary test. As the 
interview in the present case is only an interview 
and not a written test-cum-interview, the prin- 
ciple laid down in the decision of Ajay Hasia v. 
Khalid Mujib Sehravardi, (1981)1 S.C.C. 722, may 


aam) 


apply to the facts of the case on hand. Assuch it has . 
to be held that the oral interview must be held to’ 


be vitiated and the selection made in this case is 
arbitrary. [Para 11] 
Cases referred to: 2: 

Munindra Kumar v. Rajiv Govil, (1991)3 S.C.C. 
368; Mohinder Sain Garg v. State of Punjab, (1991)1 
S.C.C. 662; Ajay Hasia v. Khalid Mujib Sehravardi, 
(1981)1- $.C.C. 722: (1981)1 L.L.J. 103; Vikram 
Singh v. Subordinate Services Selection Board, (1991)1 
S.C.C. 686; R.Chitralekha v. State of Mysore, A.I. R. 


1964 S.C. 1823; A. Periakaruppan v. State of Tamil - 


Nadu, (1971)1 S.C.C. 38. 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
-High Court will be pleased to issue a writ of 


declaration, declaring that the Selection of Secon- - 


dary Grade Assistants to fill up the vacancies in 
Kanyakumari District for the year 1989 made by 


the Constitution. 
K Chandru, for Petitioner. 
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B.Radhakrishnan, Government Advocate, for 
Respondent-Nos.1 to 5. ~ 

V.K:Sethukumar, for Respondent No.6. 

The Court made the following - 

ORDER: The prayer in the writ petition is as 
follows: - 

-— to issue appropriate writs, orders or direc- 
tions and in particular issuea writ if the nature 
of declaration declaring that the selection of 
secondary grade assistants to fill up the vacan- 
cies in Kanyakumari district for the year 1989 
made by respondents 2 to 4 as illegal and ultra 
vires of the Constitution, award exemplary 
COStS....." a 

2. The petitioner having passed S.S.L.C. during 
the year 1982 underwent secondary grade training 
at St.Lawrence Highér Secondary School, 
Madathattavilai, Kanyakumari District after hav- 
ing passed Higher Secondary Course in the year 


71984. She came out successful during the year 


1987 and got herself registered in theemployment 
exchange. It seems that she wás called for inter- 
view twice in the year 1988 for appointment as 
secondary grade assistant, but she was not 
selected. The State of Tamil Nadu, the first 
respondent herein, has prescribed guidelines for 


` the purpose of recruitment tothe post of secon- 


dary grade teachers by G.O.Ms.No.909, Educa- 


tion, dated 27.5.1988 and marks were allotted for 


various categories. 
3. The petitioner alleges in the affidavit filed in 
support of the writ petition that during the year 


1987, the second respondent herein recruited’ 


secondary grade teachers for over 500 posts from 
all over the State and that the selection was made 
on a centralised basis for the entire State. It is also 
alleged that in respect of the said selection list of 
the respondents, the names of those selected 
candidates were not removed from the live 
employment register maintained by the fifth 


: respondent, that the fifth respondent deliberately 
' kept the live register with names of employed 


teachers alive, that it acted contrary to the rules 
and regulations, and that when the second respon- 
dentcalled for names for filling up over 150vacan- 
cies in primary and middle schools in Kanyakumari 
district, the fifth respondent sent names including 


- names of person’ who are already holding secured 
the respondents 2 to 4 as illegal and ultra vires of _ 


employments elséwhere. It seems that the peti- 
tioner was one of the candidates who was called 


for by the third respondent and that the interview 
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was fixed-on 2.9.1989. It is stated in the affidavit 


that to select the teachers to fill up the vacancies, 
a strange procedure was adopted, that the fourth 


> respondent conducted the interview lasting3t0 5 - 


minutes for each candidate and that on each day 
150 persons were asked to appear for the inter- 
view: Itis alsostated in the affidavit that in thesaid 
interview, the petitioner was. questioned. two 


questions, that she answered. both the questions . 


correctly, that ihe fourth respondent gave marks 
only in pencil and that'there was no record of 
procedures kept with her with reference to the 
questions asked and the answers obtained from 
‘candidates. It is also alleged in the affidavit that 
the interview is a farce one, that the entire selec- 
tion list was tinkered with by the second respon- 
' dent who only sent the final list. It is also alleged 
in the affidavit that the sixth respondent herein 
“who got selected, has done her Plus Two course 
and also teacher training in the vocational stream 
and got registered herself in the employment 
exchange only in the year 1989.-It is also stated in 
_ the affidavit that several irregularities have taken 
place in the selection made for the post of secon- 
dary grade teachers, that the interview conducted 
by the fourth respondént under the orders of the 
. second respondent was only a:farce, and that for 
the head relating to general knowledge which 
-carries 8 marks and personality and bearing for 5 


` marks it is largely left to the whims and fancies of . 
the fourth respondent to award marks. It'is also. 
stated in, the affidavit that the very concept of 


awarding, marks in’ pencil and granting 3 to 5 
minutes for an interview, there can hardly be any 


selection worth mentioning its name. It is also: 


alleged in the affidavit that the interview marks 
alone were to tilt the balance in favour of the 
candidates, and that if itis sosuch an interview has 
to: be stated as.arbitrary and violative of Arts.14 
and 16 of the Constitution. It is alleged by the 
petitioner in the affidavit that two teachers, with X 
standard and: vocational training for Secondary 
Grade teacher and who were registered only in the 
year 1988, that the whole selection process con- 
ducted forselecting the teachers smacks ofa scan- 
dal and that the entire selection process is vitiated 


onagcount of favouritism, nepotism shown by the `- 


respondents in favour of selected candidates. 


4. Notice of motion: has been ordered by Srini-: 


vasan, J. on 16.2.1990. . 
5. By order of. this Court in W. M.P.No.2377 of 
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, 1990 dated 13:2.1990 a notice has been published 


in the newspapers under Rule 2-B so as-to put on, 
notice all the candidates who got selected in.the 
said interview. 

6. Two counter-affidavits have been filed in this 
writ petition, one by respondents 110 4and ^ another : 
by the 5th respondent. - M 
7. It is stated in the counter affidavit filed by 
respondents 1 to 4 that during the academic year - 
1989-90, theselection ofsecondary grade teachers 
among the candidates sponsored by the concerned, 
District Employment Officer was entrusted to the’ 


"Chief Educational Officer of another district òr- ` 


any other equivalent officer to the post of Chief 
Educational Officer, that the fourth respondent : 
herein was nominated.as.an officer to hold the 
interview of the candidates for the selection to the 
post of secondary grade teachers in Kanyakumari 
district, that the fifth respondentsponsored 1905 
candidates for interview, that 1733 candidates were . 
interviewed by the fourth respondent in a period- 
13 days at 133 candidates per day, that only 116 -, 
candidates were selected to the post of secondary 
grade teachers purely on merit and that the candi- - 
dates were selected .on merit after testing their 
aptitude for the requisite post of a teacher and on 
their other qualifications. It is also claimed in the 
counter affidavit that the Government of Tamil 


- Nadu by G.O:Ms.No.636, Education Department, 


dated 6.6.1989 have stipulated certain guidelines . 
for recruitment of teachers and prescribed certain 
marking systems to be adopted for selection to the 
post.of.secondary Grade Teachers.that there are ~ 
opportunities for candidates employed in private 
managements to register their names in the- 
employment exchange after getting ‘no objection 


_ Certificate’ from the employers ‘concerned, that 


the petitioner has not given any specific instance . 
in which candidate employed in Panchayat Union; 
School in other districts has appeared for inter- 
view to the post of Secondary Grade Teachers in 
Kanyakumari District in the,year 1989. The alle- 
gation that the fifth respondent has deliberately: 
kepi the employment numbers of the candidates 
alive who. were already selected by the second: 
respondent and posted in other district.so as to 
enable to appear for the ‘interview forgetting 


: employment i in Kanyakumari district.is denied in 


the counter affidavit. It.is pointed. out that ‘the: 


“names of employed candidates will remain inthe.’ 


live register only until the fact ofappointment was - 


M 


"um 
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brought to the notice of Employment Officer. It is 
also claimed in the counter affidavit that the fouri 


respondent issued check-slips to all the candi-. 


dates, who attend the interview to fill up the 
particulars regarding their waiting in the employ- 
ment exchange, previous experience, possessing 
of higher qualifications, proficiency of the.candi- 
dates in the public examination, general knowi- 
edge and personality etc. to assess the marks as per 
the guidelines prescribed in G.O.Ms.No.636, 
Education Department, dated 6.6.1989 for the 
selection of candidates for the year 1989 and that 
there is no Government Order to the effect that 
those who were already in employmentshould not 
be selected. It is also pointed out in the counter 
affidavit that the interview time allotted for ques- 
tioning 3 to 5 minutes, that the questions were 
asked to find out the aptitude of the candidate for 
the post of Secondary Grade Teacher, that marks 
were awarded only in pen and not by pencil, that 
there is no, necessity to keep a record of questions 
asked and the answers obtained and that it was 
only an oral interview and not a written examine- 
tion. In so far as the 6th respondent’s selection is 
concerned, it is pointed out in the counter affida- 
vit that she answered all the questions in general 
knowledge very well and scored 8 marks, that she 
. got5 marks for personality apt test, for her marks 
inthesecondary grade teacher training certificate, 
she got five marks and one mark has been awarded 
for waiting in the employment exchange totalling 
19 marks and as such she got selected. A tabular 
columnis given in the counter affidavit to show as 
to how the reservation policy is maintained. It is 
further claimed in the counter affidavit that the 
petitioner has not given any specific instance in 
which candidate employed in Panchayat Union 
- School in other district has appeared for interview 
to the post of secondary grade teacher in Kan- 
yakumari district in the year 1989. 
8. With regard to the three candidates mentioned 
by the petitioner in the affidavit, it is pointed out 
in the counter affidavit that those candidates 
obtained 19, 20 and 19 marks respectively and as 
such they were got selected. It is further claimedin 
the counter affidavit that the questions were pre- 
pared well in advance, that the interview was 
conducted properly and that the petitioner's state- 
ment that the interview was only a farce is a 
statement out of frustration and that the interview 
was conducted observing the rules and regulations 
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in force. It is further claimed in the counter affida- 
vit that marks were awarded only by penand not by 
the pencil, that 3 to 5 minutes were enough to test 
the aptitude of the candidate to the post of Secon- 
darv Grade Teacher, that during the interview 
marks were awarded for waiting in employment 
exchange, previous experience, proficiency, higher 
qualifications and extra curricular activities. The 
allegation of the petitioner that one G.K.Asha 
and T.Syamala had registered their names in the 
employment exchange only in the year 1988 is 
denied in the counter-affidavit stating that they 
were registered-in the year 1987. It is further 
claimed in the counter affidavit that the petitioner 
has got only 12 marks, securing 2 marks for long 
wai:ing in the employment exchange, 5 marks for 
proficiency, 3 marks for personality bearing, and 2 
marks for general knowledge. It is further claimed 
in the counter affidavit: that the candidates of 
forward and backward community who have 
obtained marks from 18and above has alone been 
selected, that the petitioner has got only 12 marks 


` and that there is no justification to select the 


petitioner. 
9. The fifth respondent has filed a separate counter 
affidavit in which it is claimed thatthe petitioner 
hasregistered hersecondary grade trainingcourse 
certificate at District Employment Office, Nager- 
coil on 10.6.1987, that she was nominated twice in 
the year 1988 and that for the present selection of 
the year 1989, which is impugned herein, the peti- 
tiorer's name was sponsored. It is alsd claimed in 
the counter affidavit that the names ofthe persons 
who-secured employment were removed from the 
Live Register only on receipt of intimation 
regarding their selection and appointment either 
from the employer or from the candidate himself, 
tha: in the absence of the same, the index cards of 
those candidates cannot be removed from the 
liver register. It is also pointed out in the counter 
affidavitthat the appointed candidates will not be 
considered again for nomination unless the candi- 


_dates who seek re-registration of their names again 


in the role furnishes the order of termination of 
service. It is.also stated that the employment 
exchange will not keep the live register with the 
name of the employed teachers-alive at any point 
of time, that once the result of the selection is 
received from the employers, registration cards of 
the candidates who are appointed by the employ- 
ers, will be removed from the live register. Itis also 
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pointed out that in response to the notification of 
the third féspondent dated 1.6.1989, the fifth 
respondent sponsoréd the names of 1908 candi- 
dates including that of the petitioner to the third 
respondent, that. the,6th respondent herein has 
registered with the 5th. respondent in the year 
1988, that she was nominated alongwith others to 
the third respondent under Serial No.1359, that 
:she was selected for appointment, that it was not 


deliberate and that only on the averments made in - 


- the affidavit itwas brought to light. With regard to 

‘other three candidates it is pointed out in the 

«counter affidavit that the fifth respondent herein 

-zhas sponsored the’ said candidates as it has no 

- information on. its records to the effect that the 

~ said persons were already employed elsewhere. It 

* is further claimed in the counter affidavit that the 

= petitioner’ s name was sponsored along with other 

: < candidates and that the fifth respondent has not 
. done any injustice to the petitioner. 

: 10.Mr.K.Chandru, the learned counsel appearing 

“for the petitioner contends that the’ interview 

. Marks fixed by the Government are on the higher 

- side, especially on the heads of personality and 

* bearing and for general knowledge, which accord- 

: ; ing to the learned counsel appearing for the peti- 

ev tidner is vague. The learned counsel also points 

. out that out of 40 marks in the interview, that 13 

_ marks were allotted for under two heads ie. 

-- personality bearing and general knowledge with- 

out any basis, that an interview of 2 to 3 minutes 


: Will tilt the balance in favour of anybody and as ' 
"s..such the entire selection has to be quashed. The. ` 


““Jearned counsel cites various decisions of the 

5. Supreme Court in Munindra Kumar v. Rajiv Govil, 

` (1991)3S.C.C. 368, in Mohinder Sain Garg v. State 

ME (1991)1 S.C.C. 662 and in Ajay Hasia v. 
"1. Marks for long waiting 

; Employment Exchange. 

12. Previous experience. X 


F uel. 
e 


E 3. For higher qualification 


(i.e. for possession of Higher qualificatioris. 
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Khalid Mujib Sehravardi, (1981)1 S.C.C. 722: (1981)1 
L.L.J. 103, for the proposition that the interview 
markshould not exceed a percentage of the mark 
ina particular viva voce test. The learned counsel 
also points out that this vitiates the entire inter- 
view and the system of interview itself is bad. The 
learned counsel further points out that persons 
working elsewhere were called for the interview, 
that the petitioner who has been registered in the 
year 1987 has not been selected just because the 
-petitioner has got lower marks in view of awarding 
of marks in the interview, when each candidate is 
interviewed for not more than ‘three minutes. 

11. Per contra, Mr.B.Radhakrishnan, the learned 


. Government Advocate appearing for the respon- 


dents contends that the interview has been con- 
ducted properly, that guidelines were prescribed | 
in G.O.Ms.No.636, Education Department, dated 
6.6.1989 to be followed by the Chief Educational 
Officer for the selection of candidates for the year - 


' 1989 that the petitioner has been interviewedand , 


that due to the low marks she could not be 
selected. The learned Government Advocate also 
contends that there is no violation of guidelines 
and that just because the petitioner has not been 
selected, it cannot be contended that the interview 
held in the year 1989 is arbitrary and bad in law. 
12. I have considered the arguments of Mr.K.- 
Chandru, the learned counsel appearing for the 
petitioner and of Mr.B.Radhakrishnan, the learned 
Government Advocate appearing for the respon- 
dents. By G.O.Ms.No.636, Education Départment, 
dated 6.6.1989 for recruitment of teachers for the 
primary schools, middle schools and high schools, 
it has been decided by the Government to revise 
the marking system during 1989-90 and the marks 
to be awarded are in the following terms: ' 
For every year of waiting one mark sub- 
- ject toa maximum of 6 marks. (6 marks) 
One mark for every year of service duly 
authenticated by the Inspecting Officers - 
subject to a maximum of 6 marks. . 


(Marks 6) 
(Marks5) |. s v 


- 


.viz. B. A4, M.A: ete. 3 marks and for B.Eds. - 


LIN 2 inarks) 
Proficiency . 


^ 


s s 


5. Personality - bearing’ 


Marks 5 (for 6092 and aboye otherwise 3 
marks in respect'of Teachers ‘Training 
Course. _ 

Marks 5 . 


ae 
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6. General Knowledge. 
. 7. Socialservice/handicapped 
persons and other extra 


curricular activities having distinctions i in, 


i District/State levels. 
Total 
Whether this system is bad in law is the only 
question to be decided in this case. In Mohinder 
Sain Garg v. State of Punjab, (1991)1 S.C.C. 662, it 
has been held that allocation of more than 15 per 
cent of the total marks for viva voce test would be 
unreasonable and excessive, ina case of composite 


process ofselection comprising written examina- 
tion and interview of candidates fresh from schools/ 


colleges for public employment. It-was a case for | 


iheselection of Excise and Taxation Inspectors. In 
Vikram Singh v. Subordinate Services Selection Board, 


(1991)1 S.C.C. 686, when considering the ' 


selection of Excise Inspectors by Subordinate 
Services Selection Board, the Supreme Court has 
held that the allotment of 28.5 per cent of the total 
marks for viva voce testis unreasonable. In Munin- 
dra Kumar v. Rajiv Govil, (1991)3 S.C.C. 368, the 
Supreme Court has, held that where'a selection 
comprises written test, group discussion and inter- 
view, maximum marks for group discussion and 
interview should not exceed 5 per cent and 10 per 
cent respectively of the total màrks. In that case, a 
Rule fixing 40 per cent ofthe total marks for group 
discussion and interview was held to be arbitrary. 
The abovementioned case was with regard to the 
selection of Assistant Engineers by the U.P. State 
Electricity Board. In Ajay Hasia v., Khalid Mujib 
Sehravardi, (1981)1 S.C.C. 722: (1981)1 L.L.J. 
103, the Supreme Court has held that the alloca- 
tion of above 15 per cent of the total marks for 
interview was arbitrary and unreasonable. The 
case before meis nota written test-cum-oral inter- 
view. It is purely an oral interview, wherein 40 
marks have been awarded and guidelines have 
been fixed by the Government as to'how the marks 
should have been awarded under each head. So I 
am not able to see that the principle laid down by 
the Supreme C Court i in the abovementioned cases 
will apply t0 the facts of this case. In all the 
abovementioned cases, a written test’ "was there, 
apart from oral interview. In that context, the 
Supreme Court has categorically stated that a viva 
voce test fixing certain per centage of marks is 
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Marks 8 - 


: Marks 5 
40 Marks 


rekonate It is not the case here: But in Ajay 
Hasia v. Khalid Mujib Sehravardi, (1981)1 S.C.C. 
722: (1981)1 L.L.J. 103, after referring to a pas- 
sage on "public Administration in Theory and 
Practice" by M.P.Sharma and after referring to a 
passage from the book on "public Personnel 
Administration" the Supreme Court has observed 
as follows (at p.743) 
.. the oral interview method: continues tobe 
very) much in vogue asa supplementary test for 
_ assessing the suitability of candidates wher- 
ever test of personal traits is considered essen- 
tial. Its relevance as a test for determining 
^suitábility based on personal characteristics , 
hás been recognised in a number of decisions 
ofthis Court whichare binding upon us. In the 
first case on the point which came before this 
Court, namely, R.Chirralekha v. State of Mysore, 
A.LR. 1964 S.C. 1823, this Court pointed out-- 
In the field of education there are divergent 
~  viewsas regards the mode of testing the capac- 
ity and calibre of students in the-matter of 
‘admissions to colleges. Orthodox education- 
istsstand by the marksobtained by a student in 
_ the annual examination. The modern trend of 
` opinion insists upon other additional tests, 
such as interview, performance jn extracur- 
ricular activities, personality test; psychiatric 
` tests etc. Obviously we are not in a position to 
judge which method is preferable or which test 
is the correct one..... The scheme of selection, 
however, perfect it may. be on paper, may be 
abused in practice. That it is capable of abuse 
is not a ground for quashing it, So long as the 
order lays down relevant objective criteria and 
entrusts the business of selection to qualified 
persons, this Court cannot obviously have any | 
say in the matter. 
and on this view refused 10 hold the osal inter-* 
view test as irrelevant or arbitrary. It was also 
pointed out by this Court in A.Periakaruppan * 
v. State of Tamil Nadu, (1971)1 S.C.C. 38: "In. 
most cases, the first impression need not 


- 


- 


560 


necessarily be the best impression. But under 
the existing conditions, we are unable to 
accede.to the contentions of the petitioners 
that the system of interview.as in vogue in this 
country is'so defective that selecting candi- 
dates for admission on the basis of oral inter- 
view in addition to written test must be 
regarded as arbitrary. The oral interview test is 
undoubtedly not a very satisfactory test for 
assessing and evaluating the capacity and cal- 
ibre of candidates, but in the. absence of any 
better test for measuring personal characteris- 
tics and traits, the oral interview test must, at 
the present stage, be regarded as not irrational 
or irrelevant though it is subjective and based 
-on first impression, its result is influenced by 
many uncertain factors and it is capable of 
abuse. We would, however, like to point out 


that in the matter of admission to college or- 


even in the matter of public employment, the 
oral interview test as presently held should not 
berelied uponas an exclusive test, but ii may be 
resorted to only as an additional or supple- 
mentary test and, moreover, great care must be 


taken to see that persons who are appointed to” 


conduct the oral interview test are menof high 
integrity, calibre and qualification..." 
Following the principlelaid down by theSupreme 
Court in the abovementioned case, [ am of the 
view that in the matter of public employment, the 
oral interview test should not be relied upon as an 
exclusive test but it may be resorted to only as an 
additional supplementary test. In this case; the 
oral interview test has been approved -by the 
Supreme Court, taking into consideration the earlier 
cases decided by it in R.Chitralekha v. State of 
Mysore, A.I.R. 1964 S.C. 1823 and A.Periakaruppan 
v. State of Tamil Nadu, (1971)1 S.C.C. 38. It is also 
held by the Supreme Court in Ajay Hasia v. Khalid 
Mujib Sehravardi, (1981)1 S.C. C. 722: (1981)1 
Ł.L.J.-103, as follows: (at p. 746) ! 
“Now there can be no doubt that iftheinter- 
view did not take more than 2 or 3 minutes on 
an average and the question asked had no 
_bearingon the factors required to be taken into 


account, the oral interview test would be viti-- 


ated, because it would be impossible in such an 
interview to assess the merit of a candidate 
‘with reference to these factors... 

It has been further observed as follows: (at p.747) 
“aks We think that it would also be desirable if 
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the interview of the candidates is tape-recorded, 
‘for in that event there will be contemporane- 
ous evidence to show. what were the questions 
asked to the candidates by the interviewing 
committee and what were the answers given 
and that will eliminate a lot of unnecessary 
controversy besides:acting as a check on the 
possible arbitrariness of the interviewing 
committee...... 


Though Iam not inclined to acceptthearguments | 
of Mr.K.Chandru, the learned counsel for the 


petitioner with regard to.the per centage of marks 


~as arbitrary on the facts of this case as I have 
' alreadystated that this is onlyan interviewand not 


a written test-cum-interview, the principle laid 
down on the decision of Ajay Hasia v. Khalid Mujib 
Sehravardi, (1981)1 S.C.C. 722, may apply to the 
facts of the case on hand: Though in the counter 
affidavit itis denied that 3 to 5 minutes are enough 
to interview a candidate and marks were awarded 
according to the norms fixed by the Government 
order in G.O.Ms.No.636, Education Department, 


: dated 6.6.1989 the fourth respondent, who has 


been nominated to hold the interview by the sec- 
ond respondentlias not filed any counter affidavit. 


"This is a case similar to that Ajay Hasia v. Khalid 


Mujib Sehravardi, (1981)1 S.C.C. 722: (1981)1 
L.L.J. 103. As such it has to be held that the oral 
interview must be held to be vitiated' and the 
selection made in this case is arbitrary. But I am 
not inclined to exercise my discretion to quash the 


4 


[1992 


entire selection made in the year 1989 since none ' 


ofthe selected candidates has come up before me 
inspite ofthe fact that notice hasbeen taken in the 


newspapers. Since the selection has beén taken 


place in the month of September, 1989 and post- 


ing orders were given in the month of December, 


1989 and the petitioner thought it fit to approach 


‘this Court in the month of February 1990 only, I 


am not inclined to set aside the entire selection 
made in the year.1989. In the result, the writ 
petition is to be ordered as if any one af the 


Secondary Grade Assistants post is vacant or is 
„kept vacant, it is for the respondents 1 to 4 to 
‘absorb the petitioner in that post since no other 


candidate, who appeared forthe interview is ques- 
tioning the selection before me. The writ petition 
is ordered accordingly. However, there will be no 
order as to costs. i » 


Pétition ordered issuing directions. 


z i 


" 


I] i Palaniappan v. Govt. of Tamil Nadu (Anand, CJ.) 


IN THE HIGH COURTOF JUDICATURE AT 
MADRAS. 


Present: Dr. Adarsh Sein Anand, ČJ. and Raju, J. 


W.A.No.624 of 1988. 22nd January, 1991. 


K Palaniappan alias KSubramanian Appellant 
v 


The Government of Tamil Nadu represented by its 
Commissioner and Secretary, Revenue Department 
and others ... Respondents. 


Board Standing Orders, S.O.15, Para 9, Special 
` Form D- Clause (9) - Government land assigned to 
Harijan - Prohibition of alienation in favour of a 
non-Harijan - If unconstitutional. 


The Classification is both rational and has a clear .: 


nexus with the objectsought to be achieved, that is 
to prevent alienation by exploitation of the Har- 
ijans by persons other than Harijans. In view of the 
settlement of law by the Supreme Court in Sri 
Manche Gowda v. State of Karnataka, A.I.R. 1984 
S.C. 1151, which has again been reiterated in 
Lingappa Pochanna v. State of Maharashtra, A.L.R. 
1985 S.C. 389, Clause (9) of Special Form D, 
Board Standing Order 15, paragraph 9 is constitu- 
tionally valid. [Para 6] 
Cases referred to: "n 
Sisili Ammal v. Sundararajan Nairdu, A.I.R. 1946 
Mad. 52; State of U.P. v. Zahoor Ahmad, A.I.R. 
1973 S.C. 2520; Sri Manche Gowda v. State of 
Karnataka, A.LR^ 1984 S.C. 1151;-Lingappa 
Pochanna v. State of Maharashtra, A.I. R. 1985 S.C. 
389. ; 
Appeal under Clause 15 of the Letters Patent 
- against the order of Samikannu, J., dated 14.3.1988 
and made in the exercise of the Special Original 


Jurisdiction of the High Court in Writ Petition . 


- No.2928 of 1981 presented under Art.226 of the 
Constitution of India to issue a-writ of certiorari 
calling for the records on the file of the3rd respon- 
dent in his proceedings R.Dis.No.19241 of 1980, 
dated 11.12.1980 and that of the 2ndrespondentin 
D-Dis No.9113 of 1981, dated 21.3.1981 and quash 
them. E i : 

K.Doraisamy, Senior Counsel, for N.Chinnu, for 
Appellant. 

V.Sridevan, Government Pleader, for Respondents. 
The Judgment of the Court was delivered by 


Anand, C.J.: This writ appeal is directed against 


ear Faot 
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the judgment ofa learned single Judge dismissing 
W.P.No.2928 of 1981 vide judgment dated 14.3.1988. 
2. The facts are short and not in dispute. An area 


. measuring 3.39 acres in Survey No.249 in Kara- 


hathahalli village, Palacode Taluk, Dharmapuri 
District, which was Government land, was 


_ assigned to one Akkumaran by the Government 


vide order of assignment dated 31.12.1955. The ` 
assignment was subject to certain conditions which 
have.been enumerated in Special Form D of Board 
Standing Order 15, para 9. The assignment of the 
land was made out of the land which was reserved 
for Harijans to Akkumaran who was arr Adi Drav- 
ida. The land was sold by the assignee, Akkumaran, 
in favour of one Muthu vide sale deed dated 
26.11.1979. Muthu also like the assignee was also 
aHarijan. Subsequently on 4.6.1977 theappellant 
purchased the land from Muthu. 

3. On account of the violation of the terms of the 
assignment, a show cause notice was issued by the 
third respondent on 31.10.1980 calling upon Muthu 
as well as the appellant to show cause as to why the 
original assignment made in favour of Akkumaran 
on 31.12.1955 be not cancelled as the alienation 
had been made in violation of the conditions of 
assignment. An explanation was submitted by the 
appellant on 11.12.1980 after considering which 
the third respondent cancelled the assignment 
originally made in favour of Akkumaran princi- 
pallyon the ground that sale had been made of the 
assigned land in favour of a caste Hindu, not à 
Harijan, in violation of the conditions of assign- 
mént contained in Clause (9) in Special Form D, 
Board Standing Order 15, para 9. The order of 
cancellation was questioned in appeal, but to no 
avail. The appellant thereafter came to this Court 
through W.P.No.2928 of 1981 which, as already 
stated, was dismissed by the learned single Judge. 
Hence this appeal. 

4. Appearing for the appellant, the learned coun- 
sel submitted that the condition imposed in clause 
(9) of the Special Form D. Board Standing Order 
15, para 9 was unreasonable as it would be viola- 
tive of the rights available.to a bona fide purchaser 
under the Transfer of Property Act. The other 
ground of attack by the learned Counsel for the 
appellant was that the restriction contained in 


` Clause (9) prohibiting the alienation in favour of 


a non-Harijan by a Harijan was unconstitutional * 
and therefore liable to be struck down. 
5. Both the arguments raised by the learned 
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counsel for the appellant need not detain us, as the 
questions are no longer res integra. So faras the 
submission that the condition of restriction on 
alienation is violative of the provisions of the 
Transfer of Property Act is concerned, a Division 
_ Bench of this Court in Sisili Ammalv. Sundararaja 
Nairdu, A.I.R. 1946 Mad. 52, while dealing with’a 
condition, similar to the one contained in Clause 
(9) in this case, in the Crown Grants Act, 1895 held 
that though such a condition would be invalid if 
the grant was made by a ‘private individual, the 
condition was perfectly valid in the case ofa Crown 
. grant. It was held by the Bench, that the prohibi- 
tion against alienation was not violative of the 
‘provisions of the Transfer of Property Act. The 
Supreme Court of India also in State of U.P. v. 
' Zahoor Ahmad, A.LR.1973 S.C. 2520, considered 
a similar argument and repelled the.contention 
identical to the orie raised by the learned counsel 
for the appellant. The apex court observed as 
follows: 
“Sec. 3 of the Government Grants Act declares 
the unfettered discretion of the Government 
to imposesuch conditions and limitations as it 
thinks fit, no matter what the general lawof the 
land be. The meaning of Secs.2 and 3 of the 
Government Grants Act is that the scope of 
that Act is not limited to affecting the provi- 
sionsof the Transfer of Property Act only. The 
Government has unfettered discretion to impose 
- any conditions, limitations, or restrictions in 
its grants, and the right, privileges and obliga- 
tions of the grantee would be regulated accord- 
ing to the terms of the grant, notwithstanding 
any provisions of any statutory or common 
law." 
Both the aforesaid judgments are the complete 
answer to the firstsubmission made by the learned 
counsel for the appellant. 
6. Coming not to the second contention raised by 
the learned counsel for the appellant, suffice it to 
say that the classification is both-rational and has 
aclear nexus with the object sought to beachieved, 
, | that is to prevent alienation by exploitation of the 
Harijans by persons, other than Harijans: In Sri 
Manche Gowda v. State of Karnataka, A.I.R. 1984 
S.C? 1151, the apex Court was considering the 
vires of the Karnataka Scheduled Castes and 


Scheduled Tribes (Prohibition of Transfer of Certain _ 


Lands) Act, 1978, which provided forcancellation 
of alienation in contravention of the conditions 


The Madras Law Journal Reports ` 


[1992 
relating to the transfer of such assigned land. 


Before the Supreme Court, the appellants were - 


the purchasers of land which had been originally 


granted by the State of Karnataka to persons 
belonging to the Scheduled Castes and Scheduled 
Tribes under the provisions of law or on the basis 
ofrules or regulaiions governing such grant. After 
the coming into force of the Karnataka Scheduled 


Castes and Scheduled Tribes (Prohibition of Trans- ~ 


fer of Certain Lands) Act, 1978 (Karnataka Act 2 . 


of 1979), notices were issued by the appropriate 
authority to the transferees of such lands to show 
cause as to why the lands transferred to them in 
violation of the terms ofassi ignmient should not be 


resumed for being restored to the original grant- 


ees or their legal heirs or for distribution other- 


‘wise to the members of Scheduled Castes and 
_ Scheduled Tribes. The quéstion about the vires of 


such a condition was raised before the Supreme 
Court and it was repelled. The apex Court held 
that the object of the Act was to protect and 


preserve the economic interests of persons -- 


belonging to Scheduled Castes and ‘Scheduled 
Tribes and to prevent their exploitation. The 
Supreme Court found that for the purpose of that 


.Act, the classification has a clear nexus. to the 


object sought to be achieved. The Bench expressed . 


the view that special provisions made for the 
resumption of “granted” lands, originally granted 
to the members of Scheduled Castes and Sched- 
uled Tribes and restoration of the same to the 
original grantees or their heirs and legal represen- 
tatives and failing them to other members of these. 
communities do not infringe Art.14 of the Consti- 
tution. In view of the settlement of law "by the 
Supreme Court which has again been reiterated in 
Lingappa Pochanna v. State of Maharashiva, A.LR. 


- 1985S.C. 389, thesecond ground of attack viz., the 


unconstitutionality of the restrictions contained 


-in Clause (9) of Special Form D, Board Standing 


Orders 15, paragraph 9 must also fail and holding 


the argument raised to the contrary by 
Mr.Doraiswamy. 

7. For what we have discussed above, we fi ndo 
reason to interfere with the judgment of the learned 
single Judge. The writ appeal axe d fails 
and is dismissed. No costs. ; 


BS. : 


"that Clause (9) is constitutionally valid, ve reject | . 


the 


. Appeal dismissed. 


qe. 00$ 


IN THE HIGH COURT OF JUDICATURE AT 
© MADRAS. . -> 


Present:- Srinivasan, J. . 
C.M.P.No.13722 of 1990 in S.A.No.1536 of 1984 
7th November, 1990. 


S.Bahurudcen and another 


asilo and others ...Respondents. 
Civil Poche Code (V of 1908), O.23, Rule 1(3)(a). 
- and (b) - Permission to withdraw suit with liberty to 
filea fresh suit - When can be granted - Application 
for permission filed in appellate court - Matters to be 
considered - Sufficient grounds' in clause (b) if to be 
read ejusdem generis with formal defect - Plaintiff, if 
can be allowed to adduce fresh evidence or more 
evidence in a fresh suit. 
It has been generally accepted by the courts that 
permission to withdraw a suit with liberty to file a 
fresh suit can be granted if the suit has to fail by 
reason of a formal defect or a ground analogous 
thereto. But courts are uniform in holding that a 
plaintiff who has failed to establish his case on 
merits, is not entitled to as ofright to withdraw the 
suit and file a fresh suit. On a reading of the two 
clauses in Sub-rule (3) of O.23, Rule 1 of the Code 
of Civil Procedure, it is clear that the legislature 
has advisedly used a distinctly different language. 
While Clause (a) refers to the pending suit which 


must fail by reason of some formal defect, Clause . 


(b) refers to the suit to be instituted with the leave 
of the court. Ifa matter falls under Clause (a), the 
court is concerned only with the question whether 
the suit must fail by reason of a formal defect. On 
the other hand, if Clause (b) is invoked by a party, 


then the court must address itself to the question: 


whether there are sufficient grounds for allowing 
thé party to institute a fresh suit for the same 
subject; matter or part thereof. Hence it is not 
correct to say that sufficient grounds' should be 
read ejusdem generis with ‘formal defect or that 
they, should be analogous thereto. ‘Sufficient 
grounds' would cover a wider field and not 
restricted to 'formal defect' or a similar defect. 
However, when the question arises before an 
appellate court after the adjudication of the mat- 
ter on merits by one court or two courts, the test 
will be whether the court is justified in depriving 


Bahurudcen v. Antony 
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the defendant of the benefit ofa finding rendered 
in his favour after a full trial. It is well known that 


"when a court grants leave to file a fresh suit on the 


identical cause of action, the withdrawn suit had 
no existence in the eye of law. It is not available for 
any purpose and the parties. are relegated to the 
same position which they occupied before the suit 
was brought. Hence, the court has to consider in 
each case when an application is filed in the appel- 
late stage for withdrawing the suit with liberty to 
file a fresh suit, whether the defendant should be 
driven back to original position in which he-was 
prior to the filing of the suit, even though he has 
come out successful after a full trial. Non-joinder 
of necessary parties is not a formal defect. Permis- 
sion to withdraw a suit cannot be granted for the 
purpose of enabling the plaintiff to adduce fresh 
evidence or more evidence in a fresh suit. 


Cases referred to: 
Balide Kamayya v. Pragada Papayya, I.L.R. 40 
Mad. 259: 5 L.W. 558 (F.B.); Robert Watson and 
Company v. The Collector of Zillah Rajshahye, 13 
M.I.A. 160; Willis v. The Central Railway Company 
of Canada, A.I.R. 1914 P.C. 249; Aiya Koundan v. 

Jagan Mandalathipathiar, Gopanna Marudiar, 27 
M.L.J. 480: 1 L.W. 726; Kannusami Pillai v. Jagath- 
ambal, LL.R. 41 Mad. 701; R. v. Rayna, (1866) L.R. 

1C.C. 27; Shillito v. Thomson, (1875) L.R. 1 P.B.D. 

12; R. v. Edmundson, (1959)? E. and E. 77; The 
Queen v. Sprafley, (1856)6 E. and B. 363; Lowther 
v. Bentinck, 1974 LR 19 Eq.C. 1 66; Kharoa Company 
Lid. v. Durga Charan Chandra, (1910)2 C.L.J. 45; 

Mabulla Sardar v.'Rani Hemangani Debi, (1910)2 
C.L.J:512; Lakshminarayana Tentri v. Ramachan- 
dra Tentri, (1 918)34 M.L.J. 71; Abdur Rahim fol- 
lowing Lutawan v. Lachya, (191 4) LL.R. 36 All. 69; 

Burathagupta Pentadep v. Thurulapani Rajamma, 

(1911)1 M.W.N. 105; Mahipati v. Muthu, (1909) 
LL.R. 33 Bom. 732; Hriday v. Akshai, (1917)25 
C.L.J. 454; Ramachandra Doss v. Rachanna Fakir, 
(1916)35 I.C. 843; Sai Mahakore v. Shankelchand 
Shukkabai Saha, A.I.R. 1935 Bom. 26; Ramrao 
Bhaghantrao Inamdar v. Babu Appanna Samach, 


_ A.I.R. 1940 Bom. 121; Narandas v. Raghunathdas 


v. Santilal Bholabhai, I.L.R. 45 Bom. 377: A.LR. 
1921 Bom. 267; Sivaganiinatha Pillai v. 
S.A. Venkataswami Naicker, A.I.R. 1 949 Maa. 295: 
61 L.W. 647; Veeraswami v. Lakshmudu, (1951)1 
M.L.J. 194: A.LR. 1951 Mad. 715; Abdul Ghafoor 
v. Abdul Rahman, A.I.R. 1951 All. 845; Taruchand 
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Bapuchand v. Gaibiji Ahmed Bagwan, A.I.R.1956 


` Bom. 632; Mandalathipathian, Aiya Koundan v. 


Jagan Mandalathipathian, Rakki v. Samaiyan, 78 
L.W. 618; Nadipatha v. Peeda Venkataraju, A.I.R. 
1966 Mad. 346; Charles Samuel v. Board of Trus- 
tees, (1978)2 M.L.J. 243: 91 L.W. 320; Ram Dhan 
v. Jagat Prasad, A.I.R. 1982 Raj. 235; K. Chinna 
Vaira Thevar v. S.Varia, Thevar, A.I.R. 1983 Mad. 
160: 95 L.W. 566; Khatuna v. Ramsewak Kashi- 
nath, A.LR. 1986 Orissa 1; Jagadambal v. Minor 
Sundarammal, (1940)2 2 M.LJ. 389; Venkata v. 
Himmakayala, ALR. 1949 Mad. 457; Varadarajulu 
Naidu v. Narayanáswamy, (1949)2 M.L.J. 457. 
Petition praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to permit the petition- 
ers/appellants to withdraw the suit O.S.No.9392 
of 1980 on the file of the Court; of the District 
Munsif, Manamadurai and the Second Appeal 
No.1536 of 1984 granting liberty to filesuit on the 
saimé cause ofaction (S.A.No.1536 of 1984 against 
A.S.No.147 of 1981 Sub Court, Sivaganga against 
O.S.No.392 of 1990 D.M.C., Manamadurai). 
Abdul Wahab, for Petitioners. 

A.Ramanathan and K.N.Basha, for e ERARE 
The Court made the following 

ORDER:- This is an application for permission to 
withdraw the suit out of which the second appéal 
has arisen with liberty to file a fresh suit on the 
same cause of action. The petitioners filed 
O.S.No.392 of 1980 on the file of District Munsif, 
Manamadurai for declaration that the suit prop- 
erty is a wakf property anda consequential injunc- 
tion restraining the respondents from in any way 
interfering with the peaceful possession of the 
plaintiffs. The suit has been filed in a representa- 
tive capacity by the plaintiffs for themselves and as 
representatives of Muslim residents of the village 
of Rajagopuram, Sivaganga Taluk, Ramnad Dis- 
trict. Defendants 1 and 2 were impleaded as repre- 
sentatives of the Christian community residents of 
the said village. The third defendant was the Tamil 
Nadu Wakf Board. The courts below negatived 
‘the claim of the petitioners and dismissed the suit. 


` "One of the grounds on which the suit has been 


dismissed is that the State Government is a neces- 


sary party and the non-joinderoftheGovernment . 


is fatal to the suit. On the merits also, the courts 
found the petitioners failed to establish their claim 


. that the suit property is a wakf property in their 


possession. The concurrent judgments of the courts 
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below were challenged in the second appeal. 

2. Thesecond appeal was heard atsome length and 
on 11.9.1990 the arguments concluded and I 
directed the matter to be posted for judgment on 
14.9.1990. On that date, a representation was made 
by learfied counsel for the petitioners that he had 
advised his clients to withdraw the suit and the 
matter was being considered by the members of 


the community. He prayed for an adjournment. I 


adjourned the matter to 21.9.1990. There were: 


"some subsequent adjournments at the instance of 


the petitioners and on 19.10.1990 the present 
petition for withdrawal was filed. The prayer as it 
stood at that time was for permission to withdraw 
thesecond appeal with liberty to filea fresh suit on 
the same cause of action. When the matter came 
up on 24.10.1990 for orders, learned counsel for 
the petitioners realised the mistakes in the prayer 
and requested-for permission to file a supplemental 
affidavit and correct the prayer in the petition. 
That was granted and the matter was posted to 
26.10.1990. 

3. The affidavit filed in support of the petition sets 
out two grounds in support. of the prayer for 
withdrawal of the suit with liberty to file a fresh 
stit. The first ground relates to the non*joinder of 
the Government. It is stated in the affidavit that 
thepetitioners wereunder the impression that the 
Government was not a necessary party, as' the 
Government did not object to their possession 
and enjoyment of the suit property. It is alleged 
that the petitioners are now advised that the 


- Government should be impleaded as a party, to 


the suit. The other ground is that the petitioners 
have been able to obtain four material documents 
during the pendency of the second appeal which 
would have considerable bearing on the issues in 
the suit and in order to produce all the relevant 
evidence and have a trial, it has become necessary 
for them to withdraw the suit and file a fresh suit. 
Inthecourse ofarguments learned counsel for the 
petitioners added a third ground. He submitted 


that as the prayer for injunction in the suit was , 


made as a consequence to the prayer for declara- 
tion, the petitionersare notina position to get the 
reliefofinjunction on thestrength of their posses- 


' 


sion without reference to the title to the property. ' 


According to learned counsel, the plaint Suffers 
from a formal defect inasmuch as the prayer for 
injunction was made as a consequential -one 


instead of it being an independent one. The 
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contention ef learned counsel for the petitioners 
is that the present suit suffers from formal defects 
such as non-joinder of parties and inarticulate 
framing of the prayers. It is also contended that 
there are other sufficient grounds in this case to 
permit the withdrawal of the suit and filing of a 
fresh suit as the petitioners have been able to get 
hold of material documents, the existence of which 
was not previously known to them. 
4. Per contra, learned counsel for the respondents 
contended that non-joinder of a party is not a 


formal defect and the discovery of the alleged: 
material documentsis nota ground for permitting - 


the suit to be withdrawn. Learned counsel con- 
tended that the documents have been filed along 
with a petition to accept them as additional evi- 
dence in the second appeal and they do not help 
the petitioners in any manner to prove their case 
on merits. Even if the petitioners had no knowl- 
edge of the documents previously, that would not 
enable them to withdraw the suit at the second 
appeal stage in order to have a fresh trial with 
more evidence. It was also argued that the alleged 
defect in the framing of the plaint in the prayer 
paragraph is not a defect at ail. The relief of 
injunction has been prayed for as a consequence 
to the relief of declarations. Jt was argued that two 
courts have considered the case on merits and held 
against the petitioners and if they are permitted to 
withdraw this suit and file a fresh suit, it would 
affect considerably the rights vested in the respon- 
dents. It was also argued that the only ground on 
which asuit could be permitted to be withdrawn is 
that it suffers from a formal defect or defects 
analogous to it. 
5. Counsel on both sides referred to the rulings of 
this Court as well as other courts laying down the 
law on the subject of withdrawal of suits at the 
appellate stage. The relevant provision in the 
Code of Civil Procedure is found in 0.23, Rule 1. 
Itis sufficient for the purpose of this case to refer 
to Sub,rule (3) Which reads as follows: - 
"(3) where the court is satisfied,- 

(3) that a suit must fail by reasen of some 

formal defect, or 

(b) that there are sufficient grounds for allow- 

ing the plaintiff to institute a fresh suit for the 

-subject-matter of a suit or part of a claim. 

It may, on such terms as it thinks fit, grant the 

plaintiffs permission to withdraw from such 

suit of such part of the claim with liberty to 
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institute a fresh suit in respect of the subject 

matter of such suit or such part of the claim." 
Though the Rule refers only to a suit, by virtue of 
Sec.107(2) of.the Code of Civil Procedure, an 
appellate courtis also empowered to permit with- 
drawal of the suit at the appellate stage. A Full 
Bench of this Court in Balide Kamayya v. Pragada 
Papayya, I.L.R. 40 Mad. 259: 5 L.W. 558. (B), 
held that itis open to an appellate court in proper 
cases, when.reversing the decree of the lower 
court, to give the plaintiff leave to withdraw the 
suit with liberty to file a.fresh suit. 
6. It is now well settled that permission to with- 
draw a suit with liberty.to file a fresh suit is 
governed by O.23, Rule 1(3)(f) the Code of Civil 
Procedure onlyand the court is bound to function 


“within the four corners of the Rule. The Sub-rule 


comprises of two parts. The first part found in 
Sub-rule (3)(a) refers to a suit which must fail by 
reason of “some formal defect’, while the other 
pari in sub-rule (3)(b) speaks of ‘sufficient grounds’ 
for allowing the plaintiff to institute a fresh suit. 
Divergent views have been expressed as to whether 
"sufficient grounds" found in clause (b) should be 
read ejusdém generis some formal defect found in 
clause (a) or independent of clause (a) of O.23, 

Rule 1(3) of the Code of Civil Procedure. One 
view is that the words “sufficient grounds" have 
"been used by the Legislature ejusdem generis with 
"formal defect". Another view is that "sufficient 
grounds" in sub-rule 3(b) need not bé “formal 
defect" and they must be given a wider meaning 
and scope. A third view which is in between the 
two extremes has also been expressed that 'suffi- 
cient grounds' should mean grounds analogous to 
formal defects though not of the same genus. 

7. The earliest case on the subject which is cited 
very often is Robert Watson and Company v. The 
Collector of Zillah Rajshahye, 13 M.I.A. 160, 1n 
that case, a suit to set aside an auction sale of'a 
Puinee Talook for arrears of rent, under Bengal. 
Regulation VIII of 1819, was dismissed for want of 
_evidence on the part of plaintiffs, with a reserva- 
tion by the court, that the order made was not to be 
a bar to the plaintiff or any other person who 
might substantiate their rights, from proceeding 
to recover. On a fresh suit by the same parties for 
the same matter, it was held that the resefNation 
was of no effect and the decision in the former suit 
was a bartothelattersuitas res judicata “The Privy 
Council stated the law thus: 
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“We have not been referred to anyccase, nor are 


we aware of any authority which sanctions the 
exercise by the County Courts of India of that 


power which courts of Equity in this Country ' 
: occasionally exercise, of dismissing a suit with ' 


liberty to the plaintiff to bring a fresh suit for 


the same matter. Nor is what is technically: 


known in England asa non-suit known in those 
courts. There is a proceeding in these courts 
called a non suit, which operates as a dismissal 
~ ofthesuitwithoutbarringtheright ofthe party 
' to litigate the matter in a fresh suit, but that 
seems to be limited to cases of non joinder 
either of parties or ofthe matters in contest in 
the suit, to cases in which a material document 


has been rejected because it has not borne the , 


-proper stamp, and to cases in which there has 
been an erroneous valuation of the, subject of 

. the suit. In all those cases the suit fails by 
' reason of some point of form, but Their Lord- 
ships are aware of no case in which, upon arr 
issue joined, and the party having failed to 
produce the evidence which he was bound to 

- produce. In support of that issue, liberty has 


been given to him to bringasecond suit, except. 


in the particular instance that is now before 
them." , 
It is to be noted that Courts in England granted 
permission to bringa fresh suit only in cases where 
the suit failed by reason of some point of form and 
not in a case where a party failed to produce the 
* relevant evidence and got Hie suit dismissed on 
. merits. . 
8. The proposition was reiterated by the Privy 
- Council in Charles, J. Willis v. The Central Railway 


Company of Canada, A.LR. J 914 P.C. 249, in the 


_ following passage: 
“It cannot be a matter of right that a plaintiff 
having put in issue damages already accrued 
and having attempted to prove them and failed 
should be at liberty to oanp a fresh actjon in 
respect of them.” 
9. In Aiya Koundan v. Jagan Mandalathipathiar, 
Gopanna Marudiar, 27 M.L.J. 480: 1: L.W. 726, a 
Division Bench comprising-of Justice Oldfield 
and Mr.Justice Seshagiri Aiyar held that ‘suffi- 


ie cient grounds’ in clause (b) must be ejusdem gen- 


eris with formal defect’ in clause (a). However, the 
Bench observed as follows: 
“But whether or not this interpretation of the 
phrase “sufficient ground” be adopted, we must 
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hold that his discretion was not exercised judi- 
cially, since it was exercised inspite of the 
defendants’ opposition to condone defects in 
the plaintiffs conduct of his case, which were 
due entirely to his own default and for which 
No excuse was attempted.” : 

Thus, the Bench did not rely upon the proposition 


‘of law for.the purpose of deciding that case. 


10. That was pointed out and taken advantage of 
by Justice Sadasiva Ayyar in Kannusami Pillai v. 
Jagathambal, I.L.R. 41 Mad. 701. That case is also 
decided by a Division Bench to which Justice 


Oldfield was a party Referring to the ruling in Aiya : 


Koundan v. Jagan Mandalathipathiar, Gopanna 
Marudiar, 27 M.L.J. 480: I L.W. 726, Justice Old- 


- field expressed his disinclination to reconsider the 
* principle that sufficient grounds should be ejusdem 


generis with formal defect. The learned Judge held 
on the facts that the order of the District Munsif 
was not one passed in the exercise of judicial 
discretion. However, the other learned Judge, Justicé 
Sadasiva Ayyar entered into a detailed discussion 
as to whether 'sufficient. ground' should be read 
ejusdem generis with 'formal defect'. It is worth- 
while obstructing the relevant passage: 

“This doctrine of ejusdem generis has, in my 


humble opinion, been pushed too far in some 


of the English cases:- . 
(a) Where the generic words follow’ specific 
wards in the very same clause of sentence, (b) 


where the specific words are all of the same ` 


genus and not of different genra and (c) where 
the general object of the Act is not clearly 


expressed and the intention of the statute is . 
patently opposed to.giving the wider meaning ` 
to the succeeding words, then alone in my , 


- opinion the meaning of the general words ought 
to be restricted as coloured by the preceding 
specific terms. New as regards O.23, Rule 1 
(old Sec.373); I find that/the expression “for- 

, mal defect occurs in clause (a) of Sub-sec.(2) in 

a separate séntence relating to the whole suit 
failing, whereas the expression “other suffi- 
cient grounds” occurs ,in clause (b) which 
contemplates cases where the suit may not 
wholly fail but the plaintiff 1 might be put to 

- . great inconvenience if he is not allowed. to 


withdraw, which contemplates again cases where . 
only a part of the claim may fail in that same: 
- suitifheisnotallowed to withdrawwith liberty. 


. tobringafreshsuit for that part and where ifhe 


Mt 


is not given such permission, he might be pre- 
cluded also from bringing a separate suit there- 
for. Further clause (a) does not mention sev- 
eral things which could be brought under one 
genus, but it refers to a single class of things as 
“formal defect" while clause (b) refers to “other 
sufficient grounds,". There is nothing again 
Clearly indicated in the section itself from which 
we could infer that the legislature intended to 
allow withdrawal with permission only'in the 
cases where thesuit was led by reason of formal 
defect or something analogous to a formal 
defect. Thus in R. v. Rayne, (1866) L.R. 1 C:C. 
27, it was held that an Act which made it penal 
to convey toa prisoner in order to facilitate his 
escape “any mask, dress or disguise or any 
letter or any other article or then, did not 
intend to restrict the meaning of the general 
terms “any other article or thing” by the par- 
ticular words “disguise or letter” and that 
therefore a crowbar, was also included under 
the expression ‘other article or thing. See also 
Shillito v. Thomson, (1875) L.R. 1 P.B.D. 12, R. 
v. Edmudson, (1959)2 E. and E. 77, The Queen 
v. Sprafley, (1856)6 E. and B. 363, Lowther v. 
' Bentinck, 1974 L.R. 19 Eq.C. 166. In Watson v. 
The Collector of Rajashahye, 13 M.I.A. 160, the 
first suit in which.liberty to bring a fresh suit 
was given! was instituted in 1956 and decided in 
1957. even before the enactment of the first 
Civil Procedure Code of 1859 (See Sec.97 of 
that Code where the provision as to with- 
drawal appears), thesuit was again not allowed 
to be withdrawn, but it was dismissed for want 
' of sufficient evidence and then the Judge said 
that his order dismissing the suit was “not 
intended to bar the plaintiffs from proceeding 
again as if the action had not been brought”. 


The remarks of their Lordships of the Privy ' 


Council at page 170 mainly dealt with the 
procedure of the Courts of Equity in England 
as distinguished from other courts even in 
Englandand could have noreference whatever 
to the powers of Indian Courts under the pro- 
visions of the Civil Procedure Code. I there- 
fore with the greatest respect feel myself 
unable to agree with the dicta of Mukherji, J., 
in Kharoa Company Ltd. v. Durga Charan Chan- 
dra, (1910)2 C.L.J. 45 and Mabulla Sardar v. 


Rani Hemangani Debi, (1210)2 C.L.J. 512, that 


other sufficient grounds" means grounds 
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analogous toa “formal defect". Supposea case 
like this; A sues Bona mortgage bond for sale - 
of B’s family house within three years ofits exe- 
cution. It is found that it would ruin B’s credit 
and health’ to have a decree for sale of his 
dwelling house passed just then and as the 
security is good and as A has nine years more to 
sue and as he-was paid up his costs, he applies 
at the request of B and of mutual friends to 
withdraw that suit with liberty to bring a fresh 
suit five years afterwards if the money be not ' 
paid up meanwhile. Even such an application 
would have to be refused if the expression 
“other sufficient grounds” or to something 
analogous to “formal defect". Again in 
Lakshminarayana Tentri v. Ramachandra Tentri, 
(1918)34 M.L.J. 71 at p. 75, Mr.Justice Abdur 
Rahim following Lutawan v. Lachya, (1914) 
LL.R. 36 All. 69, refused to apply thedoctrine 
of ejusdem generis for interpreting the word 


. “otherwise invalid" in Rule 15(c) of Schedule 


II of the C.P.C. on the ground that the inten- 
tion of the legislature was to allow an attack on 


' the validity of an award on all other grounds 


besides those mentioned in the earlier clauses. 
Ithink that similar reasons apply to give a wide 
meaning to words “other sufficient grounds” 
in O23, Rule 1, Clause (b), Kharda Company 
Ltd. v. Durga Charan Chandra, (1910)2 C-L.J. 
45 and Mabulla Sardar v. Rani Hemangani . 


‘Debi, (1910)2 C.L.J.. 512 and Burathagupta 


Pentadep v. Thurulapani Rajamma, (1911)1 
M.W.N. 105, Mahipati v. Muthu, (1990) I.L.R. 
33 Bom. 732, Hriday v. Akshai, (1917)25 C.L.J. 
454, Ramachandra Doss v. Rachanna Fakir, 
(1916)35 I.C. 843 and Aiya Koundan v. Jagan 
Mandalathipathian, (1914)27 M.L.J-480: 1 L.W. 
726 might have been supported on other grounds 
and in fact; so far as the cases in this Court are 
concerned, namely. Burathagupta Pentader v. 
Thurlapatti Rajamma, (1911)1 M.W.N. 105, 
and Aiya Koundan v. Jagan Mandalathipathian, - « 
(1914)27 M.L.J. 480: 1 L.W. 726, they were 

supported on such other grounds principally 
Mr.Justice Krishnaswami Ayyar says for 


-instance in Bhurathagupta Pentade v. Thurla- 


patti Rajamma, (1911)1 MW. 105, “But even 
apart from that", that is, the interpretation of 
the word ‘other’ in clause (b) of O.23, Rule 1, 

*that mere inability of the party to prove her 
case does not appear to me to be a sufficient 


» P 
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ground for giving her leave to institute a fresh 
. suit”. So also Mr.Justice Oldfield says in Aiya . 
^ Koundan v. Jagan Mandalathipathian, (1914)27 
| M.LJ. 480: 1 L.W. 726. 
But whether or not this interpretation of the 
phrase 'sufficient grounds' be adopted, we must 


hold that this discretion was not exercised ` 


judicially." ` : 
With respect, I agree with the reasoning of the 
learned Judge, However, the learned Judge 
proceeded to hold on the facts of the case that 
evenif the principle laid down in Aiya Koundan 
- v. Jagan Mandalathipathian, (1914)27 M.L.J. 
480: 1 L.W. 726, was applied, the District Munsif 
had acted with material irregularity in not 
exercising the judicial discretion and that his 
order was rightly not aside by a single Judge of 
this Court. Consequently, botli the Judges 
concurred in dismissing the Letters Patent 
Appeal which had come before them. _ f 
11. In Sai Mahakore and others v. Shankelchand ` 
Shukkabai Saha and another, A.I.R. 1935 Bom. 26, 
Beaumont, C.J., held that there is no scope for 
applying the ejusdem generis rule. He observed as 


- follows: . 


“To my mind the language of the Rule is quite. 
plain, and there is no scope for the introduc- 
tion of the ejusdem generis Rule. The court 
must be satisfied either that the suit must fail 
by reason of some formal defect or that there 

are other sufficient grounds for allowing the, 
order asked for. If the sufficient grounds with 
Clause (b) are to be analogous to the grounds 
specified in Clause (a), it would seem that 
Clause (b) must be confined to cases in which 
the court thinks that,the suit must fail and on 
that reading Clause (a) would deal with suits 
which fail for some formal defect, and Clause 
(b) with suits which must fail for some defect 
. which is not formal, but is of a similar nature. 
It seems to me that to read the clause in that 
way is to ignore the plain language in which it 
is expressed. I have no doubt whatever that 
` Clause (b) is not limited to cases in which the 
court thinks that thesuit must necessarily fail. 
There may be other sufficient grounds on which 
it is proper to allow the plaintiff to withdraw 
- hissuit. No doubt the two clauses must be read 
together, and one has in Clause (a) an illustra- 
tion of the sort of reason which the legislature 
thought would be sufficient, and in that way 
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Clause (a) may, to some extent, limit the gen- 
erality of the words in Clause (b), but Iam not 
prepared to go further than that in limiting the 
very Sub-clause (b). I observe that the view I 
take of the rule was also taken by Martin, J. as 
he then was in the case of Narandas Raghunath- 
das v. Santilal Bholabhai, LL.R. 45 Bom. 377: 
A.LR. 1921 Bom. 267. 

12. A Full Bench of the Bombay High, Court 

concurred with the view taken by Beaumont, C.J., 

in the‘above case and held in Ranmao Bhaghantrao 

Inamdar v. Babu Appanna Samach, A.I.R. 1940 
Bom. 121, that the grounds contemplated in Clause : 
(b) must be analogous to a formal defect men- 
tioned in Clause (a). The relevant passage in the 
judgment of the Full Bench reads thus: 

“The learned Chief Justice however has added 
that the two clauses must be read together" - 

.andone has in Clause (a) an illustration of the 
sort of reason which the Legislatures through 
would be sufficient, and in that way Clause (a) 
may to some extent, limit the generality of the 
words in Clause (b) with great respect we concur 

.in this view, which is exactly what we mean by 
saying that Clause (a) is illustrative of the 
grounds" referred to in Clause ‘(b) and 

-although the grounds" need not be ejusdem 
generis with the grounds mentioned in Clause ^ 
(a) they must be “at last analogous" to it. The 
ground in Clause (a) requires that the suit 
must fail by reason of some formal defect whereas 
the grounds contemplated in Clause (b) need 

' pot necessarily be fatal to the suit, but must be 
analogous to a formal defect. ‘To determine 
what grounds are analogous to formal defects, 
it is necessary to know what defects, are to be 
deemed formal.” The instances of defects “of ` 

. form" cited by the Privy Council in Robert 
Watson and Company v. The Collector of Zillah 
Rajshahye, 13 M.I.A. 160, include non joinder 
of parties or of the matters in suit, rejection of 

-a material document for not having'a proper 
stamp and the erroneous valuation of the subject 
matter of the suit. This shows that the expres- 
sion “formal defect” must be given a wide and 
liberal:meaning, and must be deemed to con- ` 
note every kind of defect which does not affect 
the merits of the case, whether that defect be 
fatal to the suit or not.” 

13. In Jagadambal v. Sundarammal, A.LR. 1941 

Mad. 46, Horwill, J. held that the grounds in clause 
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(b) must be, if not ejusdem generis; with the ground 
in clause (a), at any rate analogous to it. 

`- 14. In Sivagaminatha Pillai v. S.A.Venkataswami 
Naicker, A.I.R. 1949 Mad. 295: 61 L.W. 647, Yahya 


Ali, J. felt it unnecessary to consider the question 


whether the expression “other sufficient grounds" 
in clause (b) was ejusdem generis with the expres- 
sion “some formal defect" in Clause (a). On the 
facts of the case, the learned-Judge held that an 
appreciable portion of the material evidence had 
been adduced and the plaintiff found the same to 
be insufficient to establish the case propounded 
by him in the plaint and insuch asituation if he was 
allowed to institute a fresh suit on the same sub- 
ject matter, it would be contrary to the letter as 
well as the spirit of the rule. 

15. In Venkata v. Himmakayala, A.I.R. 1949 Mad. 
457, Panchapakesa Ayyar, J. held that a court 
allowing a party to withdraw from a suit with 
liberty to file a fresh suit or a late stage when 
arguments also had been addressed in appeal, was 
bound to give satisfactory reasons falling within 
0.23, Rule 1(2) of the Code of Civil Procedure, He 
set aside the order of the court below which has 
not supported by any reason and remanded the 
application for fresh disposal. 

16. In Varadarajulu Naidu v. Narayanaswami Naidu, 
(1949)2 M.L.J..457, Horwill, J. held that there 


mustbesomethingin the nature ofa formal defect ` 


before permission could be granted for withdraw- 
ing a suit-and filing a fresh suit on the same cause 
of action. i-is 
17. In The Asian Assurance Co. Ltd. v. Madholal 
Sindhu, A.AR-195Q Bom. 378, a Division Bench 
presided by Chagla, C.J. held that non-joindér of 
parties is not a formal defect contemplated. by 
0.23, Rule 1(2) of the Code of Civil Procedure. 
18. In Veeraswami v. Lakshmudu, A.I.R. 1951 Mad. 
715, Panchapakesa Ayyar, J. held that insufficient 
evidence or a false genealogical table or even thé 
fraud of plaintiff's vakil will not fall under clause 
(a) or clause (b) of O.23, Rule 1(2) ofthe Code of 
Civil Procedure, being neither a formal defect not 
, "other sufficient grounds". The learned Judge 
also observed that there is nothing in law forcing 
a court to give reasons when refusing permission, 
though it must give reasons when granting permis- 
sion. 
19. A Full Bench of the Allahabad High Court in 


Abdul Ghafoor v. Abdul Rahman, A.LR. 1951 All. | 


845, held that the words “other sufficient grounds” 
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in clause (b) covered grounds analogous to those 
mentioned in clause (a) and if the court purports 
to exercise discretion under clause (b), but the 
grounds are not analogous to the defects referred 
to in clause (a), the decision even though judicial 
can be interfered with under Sec.115 of the Code 
of Civil Procedure. 

20. In Taruchand Bapuchand v. Gaibihaji Ahmed 
Bagwan, A.I.R.1956 Bom. 632, Gajendragadkar, J. 
held that the two clauses (a) and (b) of O.23, Rule 
1(2) have to be read by applying the rule of ejusdem | , 
generis and a'cause which is sufficient within the 
meaning of 0.23, Rule 1(2)(b) must be similar or 


_ alike to the cause mentioned in O.23, Rule 1(2)(a) 


of the Code of Civil Procedure. The learned Judge ' 
has not referred to the judgment of the Full Bench 
of that court in Ramrao Bhagwan Rao Inamdar’ 
case, A.I.R. 1940 Bom. 121. 
21. In Sambanda Naicker and others v. Ranganay- 
aki Ammal, A.I.R. 1957 Mad. 207: 69 L.W. 767, 
Basheer Ahmed Sayeed, J. held that a wider dis- 
cretion is given to the courts under Clause (b) and 
the two clauses deal with different situations and 
not with similar or analogous situations. Refer- 
ring to the provisions in the Code of Civil Proce- 
dure of 1859, the learned J udge observed as fol- 
lows: ; : 
“The old Sec.97, Civil Procedure Code 1859 
provided that "if the plaintiff at any time, 
before the final judgment, satisfied the court 
that therearesufficient grounds for permitting 
him to withdraw from the suit with liberty to 
bringa freshsuit in thesame matter, it shall be 
competent to the cour; ło grant such permis- . 
siononsuchtermsastócostsorotherwiseasit ` 
` may deem proper." 
This old provision appears to me to have been 
much more liberal and gave a wider discretion 
to the court to allow a suit to be withdrawn on 
any ground that were considered sufficient by 
the court, where liberty was asked to bring a 
fresh suit on the same cause of action. But this 
old section was amended later on and it took 
the form in which it.is now found. In the 
amendeda form a distinction is made between 
a plaintiff withdrawing a suit and a plaintiff 
withdrawing from a suit. Whatever the distinc- 
tion be, it is not clear what exactly was the 
intention of the legislature when the amend- 
ment was made. 
. Whether the idea was to liberalise the 


> 
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discretion vested in the court or to narrow it 
down, we cannot say at this stage. But, how- 
ever, the fact remains that the trend of the 
decisions in this Court and also in the Allahabad 
High Court, as could be gathered from the 


decision in Abdul Chafoor v. Abdul Rahman, ` 


A.LR. 1951 All. 865 (F.B.), seems to have been 
to narrow down the scope of thé discretion 
vested in the court permitting a plaintiff to 
. withdraw from a suit with liberty to file a fresh 
suit on the same cause of action. The tendency 
does not appear to me to bein consonance with 
‘the real object underlying the amended clause. 
Sub-clauses (a) and (b) seem to deal with two 
different situations, and not with similar or 


- analogous situations. Otherwise there seems 


to be no need for having introduced the terms 
“other and sufficient” in Sub-clause (b) in 
contra-distinction from the terms contained in 
Sub-clause (a). Some meaning and significance 
should be attached in the context in which they 
appear. The first ground is stated to be the 
possibility of a failure of the suit by reason of 
formal defect. Ifit was the case that any other 
ground shown for withdrawal of the suit with 
liberty to file a fresh suit should also be more or 
less the samé or analagous. to the: formal 
defect, then thé terms other and sufficient” 
lose all meaning and significance in the con- 
text. 

The Clauseseems to read and convey sufficient 
meaning even if it is read without the words © 
“other” and “sufficient”. Therefore is will not 
be doing any violence to the language or to the 


spirit and object underlying the same, if we i 


were we hold that a wider discretion is sought 
` to be given to the courts under Sub-clause (b) 
‘than under Sub-clause (a). I do not see any 
justification to restrict the scope of Sub-clause 

(b) when the courts is satisfied on other and 

sufficient grounds to give leave to withdraw on 
those contained in Sub-clause (a). ` 


Mr.Justice Horwillin two decisions referred to. 


above, namely Jagadambal v. Minor Sunda-^ 
rammal, (1940)2 M.L.J. 389: ALR. 1941 Mad. 
46and Varadarajulu Naidu v. Narayanaswamy, 
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therein. 
At the same time he has taken the view that if 
once lower court in exercising its discrétion 


has granted permission to the plaintiff to with- . 


draw from the suit on other and sufficient 
grounds, the High Court need not interfere in 
revision against the order of that type, when 
once it has been a considered order passed on 
taking into account all the merits of the case 
and as well as the authorities placed before the 
court. Iam inclined to agree with this view and 
itaccords with my own reading of the import of 
Sub-clause (b) of R.1. 

(7) In this case the learned counsel, 

Mr.T.R.Srinivasan on behalf of the respon- 
dent relied on the decision in. Chidambara 
Mudaliv. Kozhandavelu Mudali, Ind. Case 395 
Mad., a decision in which Justice Sundarsam 
Aiyer and Justice Sadasiva Aiyar have agreed 
that permission could be granted to withdraw 
the suit under O.23, Rule 2, with liberty to file 
a fresh suit even at a very- late stage at the 
second. appeal. This decision has not been. 
dissented from in any of the decisions cited by 
the learned counsel for the petitioner. 

In Munuswami Pillai v. Jagathambal, I.L.R. 41 
Mad. 731: A.LR. 1919 Mad. 1071: 8 L.W. 145, 
also the two Judges, namely, Oldfield and 


Sadasiva Aiyar, J. 33, stuck to their respective _ 


views one holding that the term "other and 
sufficient grounds" should be interpreted as 
being ejusdem generis with the formal defect 
and the other holding that it should not be so 
interpreted. The Bombay view seems to be in 


- accordance with the view taken by Justice 


Sadasiva Aiyarascanbeseen from the decision 
in Bai Mahakore v. Shikabai Sankalchand Shah, 
LL.R. 59 Bom. 114: A.I.R. 1935 Bom. 29, fol- 


. lowing the decision in Narandas Raghunath- 


das v. Shantilal Bholabai, I.L.R. 45 Bom. 377: 
AIR. 1921 Bom. 267. 


that seeks to give a more liberal interpretation 
to the Sub-clause (b) of Rule 1 as that will have 


the effect of causing less hardship to the plain- . 


tiff seeking leave to withdraw the suit. 


. "I am myself inclined to agree with the view - 


s 


(3949)2 M.L.J. 457, has persistently held that — 22. In RakXiv. Samaiyan, 78 L.W. 618, Ramamurti, 
view that the term “other sufficient grounds", J. held that itissettled law that if the plaintiff's suit 
must be ejusdem generis with the grounds under ~ fails on the merits after a detailed adjudication by 
the Sub-clause 2(a) or at any rate they mustbe — thecourt, the plaintiffcannot get over theeffect of 
, analogous to the formal defect mentioned that adjudication, by withdrawing the suit with 


r 


i) 
liberty to file a fresh suit. 
23. In Nadipatha v. Pedda Venkataraju, A.I.R. 1966 
Mad. 346, Natesan, J. held that a mis-description 
or inaccurate description of the property in the 
plaint ig not a formal defect necessitating the 
withdrawal of the suit after the trial court has 
given a decision in the matter. The learned Judge 
observed that the appellate court should be slow 
and cautious to exercise the powers under.O.23, 
Rule 1 and permit a defeated plaintiff to withdraw 
his suit with liberty to file a fresh suit and reagitate 
the matter over once again. It was also observed 
that when the defect, if any, could be cured by an 
, amendment, the court should not ordinarily per- 
mit the withdrawal of the suit with liberty to 
institute a fresh suit. 
24. In Charles Samuel v. Board of Trustees, (1978)2 
M.L.J. 243: 91 L.W. 320, Balasubramanyam, J. 
held that the grant of permission to withdraw a 
suit would always be a matter for the discretion of 
the court whether it is moved under Clause (a) or 
Clause (b). While deaiing with the question of 
withdrawal at the appellate stage, the learned 
Judge observed thus: 
“It seems to me, however, that even at the 
appellate stage, the way must be clear for the 
plaintiff to withdraw his suit without prejudi- 
cially affecting the position oftheother parties 
to the litigation. I can very well visualise a 
situation where the plaintiff succeeds in’ the 
trial court in obtaining a decree, and in the 
appeal against his decree by.the defendant the 
plaintiff might wish to withdraw the suit, forg- 
ing the decrees on hand in his favour. Ifsuch a 
situation could be visualised, a withdrawal of 
the suit at the appeal stage, although it may 
amount to withdrawal nullification of the trial 
court’s decree also, might still not hurt any 
party other than the withdrawing plaintiff, 
excepting on the question of costs, for which 
the court may make suitable provision or res- 
ervation in the order granting leave to with- 
draw" ` 
On the interpretation of clauses (a) and (b) the 
learned Judge has stated thus: 
"Clause (b) of the Rule says thatthe court may 
allow a suit to be withdrawn if it is satisfied that 
sufficient grounds’-exist therefor in- the case. 
This clause does not say what grounds may be 
regarded as sufficient. It is in this context that 
Clause (a) and its specific reference to ‘formal 
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defects’ becomes clear. By enacting this clause, 
the legisiature has only relieved the court from 
having to decide whether a formal defect can 
bea sufficient ground for exercising its discre- 
tion. But thereby the legislature has not 
enacted a different rule for the exercise of the 
discretion itself. In my view, whether the court 
is moved under Clause (a) or Clause (b), what 
is invoked for exercise is the court's discre-: 
tion." E : i 
Though the learned Judge has not expressly stated 
so, his view appears to be that ‘sufficient grounds’ 
in Clause (b) have a wider scope-than formal 
defects in Clause (a) arid that the discretion of the 
court under Clause (b) is not fettered by the lan- 


‘guage used in Clause (a). s 


25. In Ram Dhan v. Jagat Prasad, A.I.R. 1982 Raj. 
235, the question of granting permission to with- 
draw the suit at the appellate stage was considered 
in detail. Justice Kasliwal, after referring to the 
various authorities, observed that the plaintiff has 
no absolute right to withdraw from the suit where 
some vested right had accrued to the defendant. 
Making a distinction between withdrawal of a suit 
during the trial and withdrawal during the appel- 
late stage, the learned Judge observed thus: 

' “The position for a plaintiff to withdraw his 
suit without any reservation ie., without any 
prayer to allow him to bring,a fresh suit in 
respect of the same subject-matter, would be 
considered under the provisions of sub-rule 
(1) of Rule 1 of O23 but in my view the 
considerations would be different if such 
request is made during the trial of a suit and 
during the stage of first appeal or second 
appeal where the plaintiff has lost his cáse in 
the lower courts. There can be no manner of 

. doubt that the appeal is a continuation of the 
suit, but at thesame timea court of first appeal 

. orsecond appeal may not even admit the appeal 
and can dismiss at the admission stage. It would 
be certainly unfair to the defendant if a plain- 

. tiff having lost in the two courts below and 
after making arguments for admission of sec- 
ond appeal in the High Court and having not 
been able to succeed in getting the appeal 
admitted, may be allowed to withdraw tlre suit 

. itselfby way ofabsoluteright and thus negative 

_ the benefit of long trial having culminated in 
favour of the defendant. It is no doubt correct 

‘that there is provision ünder-Sub-rule (3) of 


572 


Rule 1 of O.23 that the plaintiff shall be liable 
for such costs as the court may award and shall 
be precluded from instituting any fresh suit in 
respect of such subject matter or such part of 
the claim, but in my view the award of costs 
along can hardly be a just and proper solace to 
the defendant. It is right that the plaintiff will 
` be precluded from bringing a fresh suit on the 
-. same subject matter, but it also cannot be 
denied that the defendant would not be 
entitled to use the findings given in such a suit, 
as res judicata in subsequent proceedings.” 
26. In K-Chinna Vaira Thevar v. S.Vaira Thevar, 
A.I.R. 1983 Mad. 160: 95 L.W. 566, a Division 
Bench of this Court held that the failure or inabil- 
ity of the plaintiff to secure necessary evidence to 
support his case will not be a ground contem- 
platedi in clause (b) and that the object of the rule 
is not to enable the plaintiff after he has failed to 
, establish his case by adducing requisite evidence 
to have a further opportunity to file a fresh suit to 
reagitate the matter so as to prejudice the other 
side. The Bench also pointed out that if such a 
thing is permitted, there will be no end to litiga- 
tion. 
27. In Khatuna v. Ramsewak Kashinath, A.LR. 
1986 Orissa 1, it is held that the expression formal 
defect’ in Clause (a) even if given a wide and liberal 
meaning, must be deemed to connote every kind 
of defect which.does not affect the merits of the 
case or does not strikeat the root of the plaintiff's 
case. On the facts it is held that non-joinder of a 
necessary party is not a formaldefect, but it strikes 
at the root of the case. 
28. Ananalysis of the above judgments shows that 
it has been generally accepted by the courts that 
permission to withdraw a suit with liberty to file a 
fresh suit can be granted if the suit has to fail by 
reason of a formal defect or a ground analogous 
thereto. But, courts are uniform in holding that a 
plaintiff who has failed to establish his case on 
merits, is not entitled to a$ right to withdraw the 
suit and file a fresh suit. On a reading of the two 
clauses in Sub-rule (3) ofO.23, Rule 1 of the Code 
of Civil Procedure, it is clear that the legislature 
has advisedly used a distinctly different language. 
While Clause (a) refers to the pending suit which 
must fail by réason of some formal defect, Clause 
(b) refers to the suit it is instituted with the leave 
ofthe court. If a matter falls under Clause (a), the 
courtis concerned only with thé question whether 
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the suit must fail by reason of a formal defect. On 
the other hand, if Clause (b) is invoked by a party, 
then the court must address.itself to the question 
whether there are sufficient grounds for allowing 
the party to institute a fresh suit for the same 
subject matter or part thereof. Hence, in my view, 
it is not correct to say that sufficient grounds' 
should be read ejusdem generis with 'formal defect 
or that they should be analogous thereto. ‘Suffi- 
cient grounds’ would cover a wider field and not 
restricted to a ‘formal defect’ or a similar defect. 
However, when the question arises before an 
appellate court after the adjudication of the mat- 
ter on merits by one court or two courts, the test 
will be whether the court is justified in depriving 
the defendant of the benefit of a finding rendered 
in his favour after a full trial. It is well known that 
wherra court grants leave to file,a fresh suit on the 


¿“identical cause of action, the withdrawn suit has 


no existence in the eye of law. It is not available for 
any purpose and the parties are relegated to the 
same position which they occupied before the suit 
was brought. Hence, the court has to consider in 
each case when an application is filed in the appel- 
late stage for withdrawing the suit with liberty to 
file a fresh suit, whether the defendant should be 
driven back to original position in which he was 
prior to the filing of the suit, even though he has 
come out successful after a full trial. 

29. Applying.the above tests to the case, it is clear 
that there is no ground for granting the permis- 
sion sought by the petitioners. With reference to 
the first ground urged by the petitioners that they 
have deen advised that the Government is a neces- 
sary party, the objection was taken by the respon- 
dents at the earliest stage in the written statement. 
An issue was framed in the trial court as to whether 
the suit was bad for non-joinder of necessary par- 
ties. The issue was answered against the petition- 
ers. In the lower appellate courtalso, the point was 
considered again and answered against the peti- 
tioners. In the Second Appeal, the question was 
argued before me. Learned Counsel for the péti- 
tioners contended that the Government is not 
necessary party. It is only after I indicated my view 
against the said contention, the present petition 
has been filed alleging that the petitioners are 
advised that the Government is a necessary party. 
I have already referred to the uniform view taken 
by the courts that non-joinder of necessary parties 
is not a formal defect. Hence, I hold that the first 
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_ ground urged by the petitioners is not sufficient ` 


for granting permission to them to withdraw the 
suit. 

30. The second ground is that material documents 
have been discovered. These documents have been 
filed along with an application for admitting them 
as additional evidence in thesecond appeal. (Vide: 
C.M.P.No.10808 of 1990), When the appeal was 


argued, the civil miscellaneous.petition was also. 


argued. Learned counsel for the respondents pointed 
out that none of the documents would be of any 
use to the petitioners in the present case. It has 
been repeatedly held, as seen already, that permis- 
sion to withdraw a suit cannot be granted for the 
purpose of enabling the plaintiff to adduce fresh 
evidence or more evidence in a fresh suit. Thus, 
the second ground also fails. 
31. The third ground urged i in the course of argu- 
ments though not set out in the affidavit filed in 
support of the petition, is that the plaint is defec- 
tively framed. There is no substance in this con- 
tention. In the course of argument in the appeal 
learned counsel for the appellants contended that 
even if the plaintiffs have not made out a case for 
declaration of their titie, an injunction should be 
granted on the basis of their possession. It was 
then pointed out by the court that the prayer for 
injunction was only consequential to the prayer 
for declaration. That does not mean that the case 
of the petitioners that they are in possession has 
beenaccepted. There is no defect in the framing of 
the prayers to such. 
32. Thus, all the three grounds urged in support of 
the petition are unsustainable. 1 do not find any 
justification in this case for permitting the peti- 
tioners to withdraw the suit and thereby setting at 
nought the findings of the suits below enabling 
them to file a fresh suit with a clean slate particu- 
larlywhen thesuit instituted in 1980, was disposed 
of after full trial and the petitioner had an oppor- 
‘tunity in the lower appellate court with a further 
opportunity in this Court in second appeal to 
establish their claim. 
33.In the circumstances, the petition is dismissed. 
There will be no order as to costs. 
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[Full Bench] 
IN THE HIGH COURT OF JUDICATURE AT 


‘ MADRAS. 


Present: Srinivasan, Bakthavatsalam and Raju, JJ. 


W.P.Nos.10367, 12199 and 15935 of 1989, 12043, 
13442 and 15588 of 1990, 5841, 5945, 9437, 9438, 
10847, 10848, 12632, 12633, 15797, 15798, 17620, 
17621, 18565 and 18621 to 18624 of 1991, 301, 475, 
476, 1761, 1762, 2242, 2270, 2271, 2565, 2617, 
2618, 2772 and 3558 of 1992 27th July, 1992. 


Terminated Full Time Temporary L.iC. 
CRI Seen Welfare Association — ...Petitioner 


Senior Divisional Manager, Life Insurance Cor- 
poration: of India Ltd., Thanjavur Division, 
Thanjavur ... Respondent. 


(A) Appellate Side Rules of Madras High Court, 
O.1, Rule 6 - Reference of question of law to Full 
Bench by Chief Justice - Competency of Full Bench 
to hear, ifcan be challenged on the ground that such 
a question of law does nct arise. 

It is not necessary for the purpose of reference to 
a Full Bench that a question of law should arise. 
Under Rule 6 of O.1 of the Appellate Side Rules 
of the High Court, the Chief Justice may direct 
that any application, petition, suit, appeal or ref- 
erence shall be heard by a Full Bench notwith- 
standing anything in the earlier rules. Once the 
reference is made by the Chief Justice the compe- 


- tence of the Full Bench to hear thé matter cannot 


be challenged on the ground that such a question 
of law does not arise. [Para 20] 
(B) Life Insurance Corporation of India (Staff) 
Regulations (1960), Regns.8 and 12, Explanation - 
Industrial Disputes Act (XIV of 1947), Sec.2(o0) (bb) 
- Scope - Persons covered by Regn.8 - If ‘retrenched 
employees’ as contemplated by Explanation to Regn. 12 
of Sec.2(oo) of Industrial Disputes Act. 

The Explanation to Regn.12 only excludes 
retrenched temporary employees from the cate- 
gories mentioned in the Regulation. That does 
not mean that the said Regulation provides for 
re-employment of retrenched temporary employ- 
ees. The persons covered by Regn.8 cannot claim 
tobereirenched temporary employees as contem- 


' plated in the Explanation to Regn.12.'Regn.8 
deals with a particular situation of employment of 


i 
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staff in Classes III and IV on a temporary basis, 
who will be governed by special directions as may 
be issued by the Chairman from time to time. Such 
employees cannot by reason of such appointment 
only be entitled to absorption to the service of the 
L.I.C. or claim preference for recruitment to any 
post. [Para 30] 
(C) Life Insurance Corporation of India (Staff) 
Regulations (1960), Regn.8 - Validity - If violative of 
Arts.14, 16 and 21 of the Constitution. 


Regn.8 cannot be struck down as violative of the ` 


provisions of Arts.14, 16 and 21 of the Constitu- 
tion of India or on the ground of violation of right 
to public employment guaranteed by the Consti- 
tution. It is not shown to be arbitrary or discrimi- 
natory. Hence, it must be held that Regn.8 is valid 
and enforceable. : 
(D) Life Insurance Corporation of India (Staff) 
Regulations, 1960 - Validity - Applicability to per- 
'sons employed under Regn.8 on temporary basis. 

It cannot be-contended that the Life Insurance 
Corporation of India (Staff) Regulations insofar 
as it relates to terms other than salary structure 
and bonus is in excess of delegated legislation and 
hence is invalid. Sec.48(2)(cc) of the L.I.C. Act, 
introduced by L.I.C. Amendment Act, 1981, refers 
to all the terms and conditions of service of the 
employees and agents of the L.I.C. and is not 
confined to salary or bonus. ` [Para 29] 
It was argued that the L.I.C. of India Staff Regula- 
tions are not valid as they were not placed before 
each House of Parliament as required by Sec.48(3) 
of the L.LC. Act. There is a basic fallacy in this 
contention. The Regulations were framed in 1960 
and they were notified in the Gazette of India 
dated 22.7.1960 and they are in force from 1.7.1960. 
At the time the Amendment Act of 1981 was 
passed the Regulations were already in force. There 
is no presumption that the Regulations were not 
placed before the Parliament. On the other hand, 
the presumption is the other way as Sec. 114(e) of 
the Evidence Act would apply whereunder .the 
court may presume that judicial and official acts 
have been regularly performed. In any event the 
enforceability of the Regulations does not depend 
on any approval of the Parliament. The language 


of subssec.(3) of Sec.48 is tell tale. Under this - 
provision unless both Houses decide to make a’ 


modification or take the view that the rule shall 
not be made, the rules are enforceable. That is why 
a provision is made in the last part of the 
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sub-section that any.modification orannulment of 
therule shall not prejudice the validity of anything 
previously done under the rule. Hence, there is no 
substance in the argument advanced in this behalf. 
[Para 42] 
It is s Beyond doubt that the petitioners are 
appointed under Regn.8 on a temporary basis. 
There is no warrant for contending that Regn.8 is 
itself not applicable to the petitioners. {Para 44] 
Consequently, it must be held that the Life Insur- 
ance Corporation of India (Staff) Regulations are 
valid and that they are applicable to the petition- 
ers appointed temporary under Regn.8 thereof. 
[Para 45] 
(E) Evidence Act (I of 1872), Sec.115 - Estoppel 


- against statute - L.I.C. not estopped from contend- | 


ing inapplicability of Industrial Disputes Act to its 
employees, due to previous conduct. 

It is too well settled that there can be no estoppel 
against a statute. The fact that the L.I.C. did not 
object to the dispute being decided by the 
National Tribunals on the earlier occasions would 
not prevent them from raising a contention that 
the applicability of the Industrial Disputes Act is 
excluded from the field occupied by Sec.48(2C) of 
the Life Insurance Corporation Act. — [Para 64] 
(F) Life Insurance Corporation Act (XXXI of 1956 
as amended by Act I of 1981), Sec.48(2C) - Life 
Insurance Corporation of India (Staff) Rules (1960) 
- Industrial Disputes Act (XIV of 1947), Sec.25-J - 
Applicability of Industrial Disputes Act to employ- 
ees and agents of L. I.C. - If and to what extent 


- excluded. 


A plain reading of Sec.48(2C) of the L.I. C. Act as 
amended in 1981, leaves no doubt that the rules 
made under Sec.48(2)(00) will prevail over the 
provisions of the Industrial Disputes Act. When 
the legislature has thought fit to exclude specifi- 
cally the provisions of the Industrial Disputes Act 
by the Amendment of 1981 there can be no doubt 
that the provisions of Sec.25-J of the Industrial - 


‘Disputes Act have become ineffective fo the 


extent to which the non obstante clause in Sec.48(2C) 
of the L.LC. Act operates. The legislature was - 
conscious of the existence of the Industrial Dis- 
putes Act and the provisions thereof including 
Sec.25-J. When it used the expression “anything 
contained in the Industrial Disputes Act, 1947" in 
Sec.48(2C) of the L.LC. Act, it had clearly 
repealed the provisions of Sec.25-J of the Indus- 
trial Disputes Act protanto. [Paras 47 and 49] 
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It is well settled that the expressions “terms and 
conditions of service” includes “tenure of serv- 
- ice”. Hence, Sec.25-J of the Industrial Disputes 
Act is repealed with reference to matters covered 


by the rules retorted to in Sec. 48(2C) of the L.L.C. 


Act. {Para 53] 
, (G) Industrial bisou (XIV of 1947), Sec.2(ra) 
- L.I.C. held not guilty of unfair labour practice after 
20.5.1985 as they were only obeying court orders. 
(H) Industrial Disputes Act (XIV of 1947) as amended 
by Act (XLIX of 1984), Sec. 2(00) (bb) - Constitutional 
validity. 


Nothing was urged to show that the amendment , 


by which Clause (bb) was inserted to Sec.2(00) 
offends the provisions of Part III ofthe Constitu- 
tion of Indià. There is no question of the sub- 
clauses being invalid on the ground that it runs 
counter to the provisions of Secs.25-F, 25-G and 


25-H of the Industrial Disputes Act. The expres-' 
‘sion “retrenchment” used in those sections must - 


beunderstood only in theway in whichit is defined 
in Sec.2(00) of the Act. Itmust therefore be held 
that sub-clause (bb) of Sec.2(00) of the Industrial 


Disputes Actis valid and constitutional. [Para 80] 
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Central Government Standing Counsel and Meera 
Guptha, Additional Central Government Stand- 
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The Order of the Full Bench was delivered by 
Srinivasan, J.: I. Introduction: By an order of refer- 
ence dated 23.4.1992, a Division Bench referred 
seven of the above writ petitions to a larger Bench. 
The Honourable the Chief Justice constituted this 
Bench for hearing the cases. The matters were 


listed for orders on 30.4.1992 and with theconsent : 


of counsel, we fixed the date of hearing as 22.6.1992. 
At the instance of counsel appearing in the other 
writ petitions, the Honourable the the Chief Jus- 
tice directed those matters also to be posted 
before us as the questions involved are common. 
When the matters were héard, 18 writ petitions 
were posted in all for hearing. In the course of the 
hearing, it was pointed out that several writ peti- 
tions had been filed for similar reliefs by persons 
in similar position after the Division Bench heard 
the matters and reserved orders and before it 
. made the order of ‘reference. Counsel had no 


. objection: to our: ‘passing. orders: on. thosgy writ i 


pétitions tod, as "no^ further; ‘argument: Was 
involved. The detailed particulars of all thé writ 
petitions covered by this judgment are set out in 
_ the east part of this judgment. 
2. II. HISTORY: It will be convenient to refer to 
the facts chronologically before setting out the 
questions which arise for our consideration. In 
May, 1985, the Central Government constituted a 
National Industrial Tribunal presided over by 
Dr.Justice D.R.Tulpule and referred the follow- 
ing matter for its consideration: 
“What should be the wages and other condi- 
tion? of service of Badli, Temporary and Part- 
- time Workmen ofthe Life Insurance Corpora- 


tion of India, as well as the conditions in their . 


absorption in their regular cadre?" 
It was taken on file as Reference No.N.T.B. 1 of 
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1985 under Sec.10 of the Industrial Disputes Act. 
Initially, the Western Zone Insurance Employees' 
Association, Bombay 3nd Central Zone National 
Life Insurance Corporation Employees' Associa- 
tion, Kanpur were alone parties to the references, 
besides Life Insurance Corporation of India. 
Subsequently, all the Unions of all the Regions 


and the Zones in the country were joined as par-- 


ties and they filed statements putting forth their 
claims. Thus, the reference covered the entire 
country. Àn interim award was passed by the Tri- 
bunal on a prayer for restraining the Life Insur- 
ance Corporation of India (hereinafter referred to 
as ‘the L.I.C.’), from recruiting or absorbing any 
person without the prior permission ofthe Tribu- 
nal As per the Interim Award, L.LC. was 


restrained from making any new appointment 


except where persons had to be appointed over 


.and above the then existing vacancies against which 


theconcerned workmen who wereworking or had 
worked with the L.I.C. in their capacity às Badlis, 
Temporary or Part-time workmen and who would 
beconcerned in the reference had to be appointed 
and that where an employee was appointed from 
amongst the Badli, Temporary or Part-time work- 
men against any vacancy, he would have to be 
continued as long as the vacancy continued, pro- 
vided an undertaking was given that no benefit 
would be claimed. If by that circumstance, he 
continued to be in a position for more than 85 
days, it was directed that the workmen concerned 
shall give an undertaking that they would not 
claim any benefit on account ofsuch continuation 


EU fara period of more than 85 days, ifitoccurred, for. : 


absorption or any other benefit and subject to that 
he may be continued. Ultimately, the Tribunal 
passed an award on 17.4.1986. It was held that only 
those workmen who had worked during the period 
1.1.1982 to 20.5.1985 (date of reference to the 
Tribunal) be considered as eligible for absorption 
and thata workman claiming absorption in a Class 
III Post should have worked for 85 days ina period 
of two years and a workman claiming absorption 
in Class IV Post should have worked for 70 days in 
a period of three years. It was held that the calcu- 
lation of number of days of work should be upto 
the date of reference. The L.I.C. was directed to 
appoini a Screening Committee to consider the 
suitability and desirability of such eligible work- 
men for absorption. It was further directed that 
the workmen considered to be suitable and 
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desirable for absorption should be absorbed against 
vacancies which existed in the L.I.C. as on 31.3.1985 
and which may arise subsequently. It was ruled 
that the L.I.C. should not recruit outsiders in a 
particular Division till such lists were exhausted. 
3. Paragraphs 65 to 67 of the Award read as fol- 


lows: 


“65. In the light of the directions above, aie 
regard to absorption and creation of addi- 
tional posts by the Corporation, I do not think 
that there would be any occasion in future for 
the Corporation to.employ workmen in the 
temporary and badli categories, excepting for 
the occasional and temporary increase in work 
which necessitate employment of temporary 
staff. That temporary staff in all probability 
would beonlyamongst class-III cadre, in which 
case there would be no occasion and there 
need not be, I think, any case or situation 
requiring consideration or grant of any other 
benefit apart from the wage to such workmen. 
66. I hope and expect that in the light of what 
has been said and the past experience of the 
Corporation the situation where a large num- 
ber of such employees come to be engaged 
without adherence to any formalities or proce- 
dures by thevarious local managements would 
be completely eliminated and done away with 
and this kind of employment in the Corpora- 
tion's history would be the last occasion. 
Excepting the temporary employment, the Cor- 
poration will have no occasion or necessity to 
employ badli workmen, it is hoped in future. 
Though part-time employees will continue to 
be in existence for some more, time, as I indi- 
cated, the Corporationwillalsoseeits own way 
to absorb the part-time employees in its regu- 
lar employment as far as possible and reduce 
the number of part-time employees to the 
minimum. However, whenever, hereafter any 
occasion or vacancy arises of regular employ- 
ment in part-time categories of employment, 
then those who have worked part-time in 
accordance with their seniority should be given 
preference for absorption in theregular cadre 
of the corporation's employment. This shovid 
be irrespective of the qualifying age for the 
entry into Corporation's service and.qualifica- 
tion, but subject to his being found $uitable. 
67. T have already indicated that retrospective 
effect in the circumstances and in the case of 
MI 172 
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this award has to-be given from 1.1.1982. The 
procedure for absorption would also at the 
same time and simultaneously place in the 
hands of the Corporation a record of the serv- 
ice which the concerned workmen have ren- 
dered-difring this period. On that basis and in 
the light of the directions above, and as indi- 


- cated, the workmen should be paid wages to 
‘which they would have been entitled to 


reduced by the wages which have been actually 
paid to them. They would not however, be 
entitled to payment of ex-gratia bonus for that 
period.” - 


4. Aggrieved by some of the directions contained 
„in the Award, L.I.C. filed W.P.No.1801 of 1986 in 
the High Court of Bombay challenging the same. 
The writ petition was dismissed on 14.8.1986; but 
certain clarifications were given by the court. 
Pursuant thereto, the L.I.C. issued as many as six 
circulars commencing from 17.9.1986 and ending 
with 25.2.1987. Disputing the instructions given in 
the Circulars, the Unions approached the Central 
Government and a reference was made by the 
latter under Sec.36-A of the Industrial Disputes 
Act to a National Industrial Tribunal presided by 
Justice M.S.Jamdar. It was taken on file as Refer- 
ence No.N.T.B.1 of 1987. The question referred” 
was, “Could the Award dated 17.4.1986 with spe- 
cial reference to paragraphs 44, 45, 46, 48, 49, 51, 
52, 54, 55, 56, 57, 60, 64 and 66 and the interim 
order dated 14.3.1986 be interpreted to mean that 
the Central Office of the Life Insurance Corpora- 
tion of India is empowered to issue instructions as / 
contained in their circular issued in this behalf to 
implement the directions of the Award. If not, 
what could be the correct interpretation of vari- 
ous directions covered by the said paragraphs in 
the circumstances of the case? Whether the term 
'absorption' referred to at various places in the 
Award can be interpreted to mean recruitment? 
5. The Tribunal passed an interim Order directing 
the L.LC. not to make any recruitment from the 
open market during the pendency of the proceed- 
ings before it. By order dated 26.8.1988, the Tribu- 
nalanswered the reference by its Award giving its 
own interpretation of the earlier Award. The Tri- 
bunal held that “absorption” contemplated by the 
previous Award did not mean "recruitment". 
6. Challenging the said Award, L.I.C. filed * 
S. L.P.No.14906 of 1988 in the Supreme Court of 
India and obtained Special Leave. A compromise 
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was entered between the L.I.C. and eight of the 
nine Unions and on the basis of the same, the 
Supreme Court passed orders on 1.3.1989 pend- 
ing the final disposal of the appeal. The Supreme 
Court permitted the L.I.C. and the members of the 
said eight Unions to' implement the terms of 
compromise by way of interim measure without, 
however, any prejudice to the rights and conten- 
tions of the members of the other Union, who had 
not entered into such compromise with the Man- 
agement. 
7.Itis stated that pursuant to the compromise, the 
L.I.C. have appointed 1875 persons to posts in 
Class III and 1324 persons to posts in Cless IV in 
various Divisions. It is not in dispute that the 
award passed by the National Tribunals and the 
order of the Supreme Court covered only the 
persons recruited on temporary basis between 
1.1.1982 and 20.5.1985. Persons claiming to have 
been appointed temporarily subsequent to 20.5.1985 
started filing writ petitions after the order of the 
Supreme Court referred to above. The writ peti- 
tions have been filed through Associations said to 
havebeen formed bysuch temporary employees in 
each Division. The Association in Thanjavur 
` Division filed W.P.No.10367 of 1989 praying for 
issue of mandamus to the Senior Divisional 
Manager, L.I.C., Thanjavur Division, to give first 
` priority and preference to the members of the 
petitioner association, numbering 49 in total as 


shown in the list attached thereto, in filing up the . 


existing 80 vacancies to the posts of Assistants for 
Mofussil Branch Offices of L.I.C. in Thanjavur 
Division and to appoint them in the said posts. An 
interlocutory application was filed for stay of 
recruitment to the posts of Assistants in 80 vacan- 
cies referred to in the writ petition. Though 
interim stay was granted initially for a period of 
four weeks, it was vacated ultimately and the inter- 
locutory application was dismissed. The court gave 
liberty to L.LC. to proceed with the recruitment 
and complete thesame, but directed that the same 
would be subject to the result of the writ petition. 
That was affirmed by a Division Bench in 
W.A.No.751 of 1989 by order dated 5.10.1989. 
8. A similar writ petition by an Association in 
” Madras @ivision was filed in W.P.No.12199 of 
1989 for similar relief. The interlocutory applica- 
*tion was dismissed on 30.10.1989 and it was 
affirmed by a Division Bench on 30.11.1989 in 
W.A.No.1012 of 1989. 
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9. The Association in Coimbatore Division filed 
W.P.No.15935 of 1989, but no interim order was 
passed. An individual by name Chelladurai filed 
W.P.No.11828 of 1989 for similar relief as against 
theSenior Divisional Manager, Trichy,the Zonal . 
Manager, Madras and the Chairman, L.L.C. By 
order dated 14.9.1990, the writ petition was dis- 
missed by Mishra, J. Itis worthwhile extracting the 
order therein: SUE. 

“Heard. it is not known how none-the-less the 
petitioner was givena temporary appointment 
as clerk in one of the offices of the Life Insur- 
ance Corporation in the year 1988. Since regu-’ 
lar vacancies have come to exist, the respon- 
dents have now proceeded to make recruit- 
ments in accordance with the rules. The peti- 
tioner has moved this Court saying that he has 
been recruited on temporary basis and exten- 
sion also granted to him and that he should be 
regularised and given substantive appointment. 
The sheet-anchor is a certain award made in 
the year 1985 in dispute with respect to regu- 
larisation of the services of certain persons 
who had been appointed on tempórary basis. 
In that, award, it is stated that a Scheme was 
worked out under which temporary employees 
were directed to be regularised. According to 
learned counsel for the petitioner, it shall be a 
discrimination in the teeth of Art.16(1) read 
with Art.14 of the Constitution of India. 

.2. Had this been a case showing that the peti- 
tioner's temporary appointment was made fol- 
lowing the procedure prescribed for recruit- 
ment of Clerks and after affording equal 
opportunity to other qualified candidates, I 
would not have hesitated to consider the case 
of the petitioner. It appears, however that the 
petitioner somehow got the. temporary 
appointment. That appointment was regular 
Or not, is not known. 

3. So far as the award is concerned, it is admit- 
ted that it related to the service of those who 
have been appointed on temporary basis until ` 

- 1985. Such employees who are covered by the 
award constituted a class by themselves, ‘the 
petitioner does not fall in that class. 

4. The so called regularisation of temporary 
appointment is unknown to law. Any attempt 
todosowithoutadheringtotheruleenshrined - 
under Art.16(1) of the Constitution of India 
willbe unconstitutional. Instead. of the alleged 
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discrimination that by not regularising the 
petitioner’s temporary appointment, , the 
respondents aresaid to have done, if they regu- 


larise the petitioner's appointment, that will : 


be arbitrary and indiscriminatory. There is no 


merit in this petition. It is accordingly dis- 


missed. There will be no order as to costs." 

10. The Association in Thanjavur filed W.P.No:4907 
of 1990asagainst the Zonal Manager of the L.I.C., 
(South Zone), Madras, for issue of mandamus 
directing the L.I.C., to absorb and appoint all the 
members of the petitioner Association in respec- 
tive Divisions of L.I.C. in theState of Tamil Nadu 
in Class III and Class IV posts. On issue of notice 
of motion, the L.LC. filed a counter-affidavit and 
the matter was heard in detail. The Central Gov- 
ernment was also impleaded as party to the writ 
petition. Ultimately, by a detailed order dated 
29.11.1990, one of us dismissed the writ petition. 

The contention of the petitioner therein that the 
members thereof wouldbe entitled to beabsorbed 
and to get pérmanent employment was negatived 
in view of the provisions of the Regulations and 
Recruitment Instructions governing the L.I.C. It 
was also held that the awards of the National 
Tribunal were not applicable to the members of 
the Association. The judgment of Mishra, J. in 


Chelladurai's case, W.P.No.11828 of 1989, order 


dated 14.9.1990, was referred. Expressing concur- 
rence with the view taken by him it was held that 
the petition deserved to be dismissed. It was also 
observed that there were considerable disputes 
with regard to material facts which could not be 
conveniently adjudicated in the writ petition and 
it was more appropriate for adjudication under 
the Industrial Disputes Act. The learned Judge 
expressed the view that it was open to the peti- 
tioner association to seek remedy by way of refer- 
ence by taking appropriate steps under the Indus- 
trial Disputes Act, if so advised, to redress the 
grievances of its members. ` 

11. It should be mentioned here that an applica- 
tion Was made under Sec.10(2) of the Industrial! 
Disputes Act by the Tamil Nadu Terminated Full 
Time Temporary L.I.C. Employees’ Welfare 
Association for a reference to the National Tribu- 
nal, The Government of India by its letter dated 
. 29th August, 1990, addressed to the counsel for 
the Association informed him that all applica- 
tions under Sec.10(2) of the Act had to be made by 
both parties to the dispute either jointly or 
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separately and as L.I.C. had not submitted a simi- 
lar application on the subject, the application by 
the Association was not maintainable. That mat- 
ter was also brought to the notice of the learned 
single Judge at the time of arguments in 
W.P.No.4907 of 1990. It was only after taking note 
of all the contentions advanced from both sides, 
the order referred to above was passed. The said 
order was challenged on appeal in W.A.No.42 of 
1991. By order dated 18.1.1991, a Division Bench 
comprising Mishra and Govindasamy, . JJ., dis- 
missed the appeal affirming the view taken by the 
single Judge. 

12. Certain individuals claiming to be in temnpo- 
rary service and apprehending termination thereof, 
filed W.P.Nos.12043 of 1990 and 13442 of 1990 on 
the footing that they were entitled to be regular- 


` ised and continue in service. They prayed for 


interim injunction restraining L.I.C. from termi- 
nating their services. Though interim orders were 
granted initially, they were vacated on 20.9.1990- 
13. Undaunted by the aforesaid orders of this 
Court, the Associations of Terminated Tempo- 
rary L.LC. Employees in various Divisions started 
filing writ petition after writ petition in this Court 
praying for directions to the L.I.C. to absorb and 
appoint their members in Class III and Class IV 
Posts in respective Divisions. Significantly, coun- 
sel for the petitioners in all of them was the same. 
Weare now concerned with such writ petitions. In, 
these writ petitions, the L.I.C. represented by the 
Zonal Manager, South Zone, Madras, is the first - 
respondent and the Union of India is the second, 
respondent. It is stated in the affidavit that thesc 
writ petitions are wider in scope and they differ 
from the earlier writ petitions filed against the 
Divisional Managers. The basis of the claim is, 
however, thesame. Though the petitioners are not 
claimingthat they are covered by the awards ofthe. 
National Tribunals referred to earlier, it is their 
contention that the directions given in the Awards 
to the L.I.C. and the general observations made 
therein would confer absolute rights on the members . 
ofthe petitioner association. It is alleged that the 
L.LC. is. indulging in unfair labour practice as 
defined by the Industrial Disputes Actand itis not. 
entitled to terminate the services of the members 
of the petitioners association, though adraittedly 
they were appointed for specific periods tempo- 
rarily. It is claimed that the members of the peti- 
tioners associations are entitled to the benefits of 
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Sec.25H of the Industrial Disputes Act. After the 
L.I.C. filed its counter-affidavit refuting the claim 
made by the petitioners, further contentions were 
raised by filing supplementary affidavits. In the 
writ petitions filed later, it is contended that the 
members of the petitioners’ association are 
retrenched employees and as such would be 
entitled to claim the benefits of Secs.25F, 25H and 
25N of the Industrial Disputes Act. It also became 
necessary for the petitioners to challenge the 
validity of sub-clause (bb) of Sec.2(00) of the 
Industrial Disputes Act, which excluded from the 
definition of ‘retrenchment’, termination of the 
service of the workmen as a result of the non- 
Tcnewal of the contract of employment between 
the employer and the workmen concerned on its 
expiry or termination of such contract under a 
stipulation in that behalf contained therein. 
14. Separate writ petitions were also filed for 
declaration that Sec.2(00)(bb) of the Industrial 
Disputes Act is unconstitutional and invalid. The 
petitioners also challenged the validity of Regula- 
tion 8 of Life Insurance Corporation of India 
(Staff) Regulations, 1960, which provides that no 
person appointed on a temporary basis as per 
Regulations, shall only by reason of such appoint- 
ment beentitled to absorption in the serviceof the 
Corporation, or claim preference for recruitment 
to any post. f 
15. When W.P.No.15588 of 1990 was filed, the 
petitioner therein applied for interim orders. On 
25.9.1990 Janarthanam, J. passed an order 
restraining the L.I.C. for appointing any one in 
Class II] and Class IV temporarily or permanently 
other than the petitioners. When the interlocu- 
tory petitions were posted for final orders after 
service, Mishra, J. felt that one of the questions 
raiscd therein was not covered by any previous 
decision of this Court and passed an order on 
7.12.1990 that L.I.C. shall make.only temporary 
appoinuments without prejudice to the rights of 
the petitioners therein. That order was confirmed 
on appeal but for a clarification of the word 
‘retrenched’ used by the learned single Judge. 
Thereafter, similar orders were being passed in all 
the subsequent writ petitions. 
16. III. Reference: While passing an order in a 
” Contempt Application viz., C.A.No.74 of 1991 on 
20.6.1991, Mishra, J. expressed his opinion that it 
*wouldbe proper if the administrative discretion is 
exercised to place the writ petitions for hearing 
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before a Division Bench and necessary orders be 
obtained from the Hon'ble the Chief Justice for 
the needful. Thereafter, W.P.Nos.15588 of 1990, 
5841, 5945, 9437, 9438, 10847 and 10848 of 1991 
were posted before a Division Bench comprising 
of Mishra and Janarthanam, JJ. and arguments 
would appear to have been heard in detail. Orders 
were reserved on 6.9.1991. Nearly eight months 
thereafter, the Division Bench thought fit to pass -- 
anorder on 23.4.1992 referring the cases to larger 
Bench on the following reasoning: 
"After detailed arguments in which several : 
judgments have been cited showing that the , 
Life Insurance Corporation Act, 1956, is aj 
special enactment and under which special 
terms and conditions of services are created, 
an attempt has been made to suggest that the 
provisions of the Industrial Disputes Act 
including those as found in Chapter V-A in 
which some of the relevant provisions on which 
reliance have been placed on behalf of the 
petitioners occur, are not attracted to the 
employees satisfying the definition ofthe word 
‘workman’ in the service of the Life Insurance 
Corporation. Judgments of the courts cited 
before us have shown the approach to exclude 
the application of the provisions of the Indus- 
trial Disputes Act. None of the judgments, 
however, cited at the Bar appear to have taken 
notice of the provisions in. 
Sec.25-J falling in Chapter V-A of the Indus- 
trial Disputes Act, which reads as follows: 
"25-J. Effect of laws inconsistent with this Chap- 
' ter: (1) The provisions of this Chapter shall 
haveeffect notwithstandinganything inconsis- 
tent therewith contained in any other law 
including standing orders made under the 
Industrial Employment (Standing Orders) Act, 
1946 (20 of 1946).” 
This appears to be a salutary provision which 
makes all the provisions in Chapter V-A of the 
Industrial Disputes Act, 19^7 applicable in 
cases of all categories of employees notWith- 
standing a special or specific enactment relat- 
ing to their service conditions. Since, however, 
we have found that even cases involving Life 
Insurance Corporation, have proceeded on 
the footing that service conditions therein are 
independent of the conditions under the 
Industrial Disputes Act, we do not propose to 
finally adjudicate on this question without there 
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being any authoritative pronouncement." 
17. Immediately thereafter, the then Acting Chief 
Justice constituted this Full Bench and the mat- 
ters were listed before us on 30.4.1992 for orders 
as to fixing a date for hearing. Between 6.9.1991 
and 23.4.1992 several writ petitions were filed. 
Among them were W.P.Nos.18621 to 18624 and 
18565 of 1991, 2565 of 1992 and 2772 of 1992 filed 
by the Insurance Corporation Employees’ Union. 
Learned counsel for the petitioners in the above 
writ petitions made a representation to the Hon'ble 
the Chief Justice and got them posted before us 
along with the other writ petitions, for which we 
had fixed the date of hearing as 22.6.1992. Number 
of other writ petitions were also filed during that 
period and interim orders had been obtained. 
Thus, as many as 18 writ petitions were listed 
before us for hearing. 
18. IV. Judicial fiction: When the matter was taken 
up for hearing, it was brought to our notice by 
counsel for the first batch of writ petitions which 
were the subject matter of the reference as such, 
that he filed a petition for review before the Divi- 
sion Bench for reviewing the order of reference to 
the Full Benchand that the Division Bench passed 
an order on 19.7.1992 directing him to raise the 
question before us. The order of the Division 
Bench reads as follows: 
^A contention has been raised suggesting that 
the question of law that has, according to the 
reference order, arisen in fact does notarise for 
the reason of certain provisions in the regula- 
tions of the Life Insurance Corporation. Since 
the reference has already been accepted by the 
Hon'ble the Chief Justice and a Full Bench has 
been constituted, any contention as to the 
competency of the reference, in our opinion, 
should be decided by the Full Bench itself. If 
the Full Bench finds that the reference is not 
competent, it may turn down thereference and 
the case then will stand remitted to the bench 


_ hearingthewrit petitions. He accordingly does ' 


not propose to make any observation on the 
merits of the contentions. It shall be open to 
the learned counsel for the petitioner to raise 
all contentions int this behalf before the Full 
Bench. This petition is accordingly deemed to 
have bcen filed in the reference for considera- 
tion by the Full Bench." 

. 19. The Division Bench ought to have dismissed 
the petition for review when it found that it was 


not competent to decide the question of the valid- 
ity of the reference. But, the Division Bench 
declared that the petition for review should bc 
déemed to have been filed in the reference for con- 
sideration by the Full Bench. We are required to 
decide that question too by introduction of a 
“judicial fiction", if we may say so. 

20. Atany rate, there is no substance in the conten- 
tion of the petitioners’ counsel that the reference 
is invalid. According to him, the question of law 
set out in the order of reference does not arise in 
these cases. That contention is clearly erroneous, 
inasmuch as the question of law does arise for 
consideration squarely. Apart from that, it is not 
necessary for the purpose of reference to a Full 
Bench that a question of law should arise. Under 
Rule 6 of O.1 of the Appellate Side Rules of this 
Court, the Chief Justice may direct that any appli- 
cation, petition, suit, appeal or reference shall be 
heard bya Full Bench notwithstanding anything in 
the earlier rules. In these matters, the Hon’ble the 
Chief Justice had directed the writ petition to be 
heard by this Full Bench. It might have been at the 
instance of a Division Bench on the footing that a 
question of law had arisen which required to be 
decided bya Full Bench. But, once the reference is 


' made by the Hon'ble the Chief Justice, the compe- 


tence of the Full Bench to hear the matter cannot 
be challenged on the ground that such a question 
of law does not arise. 
21. V. Contentions: We now proceed to refer to the 
contentions put forward by the petitioners and the 
respondents. Mr.Singaravelan, counsel represent- 
ing the petitioners in the first batch of writ peti- 
tions which were actually referred by the Division 
Bench to us, raised the following contentions: 
“(1) The Life Insurance Corporation of India 
(Staff) Regulations, 1960, do not apply to the 
petitioners, as they are expressly excluded in 
the letters of appointment issued to them. 
(2) The said Regulations cannot override the 
provisions of the Industrial Disputes Act and 
by virtue of Sec.25-J of the said Act. the peti- 
tioners are entitled to invoke all the provisions 
of the Industrial Disputes Act. 
(3) The said Regulations are not enforceabic 
as they were not placed before Parliament for 
approval. 
(4) The said Regulations are enconsdiunonal 
as they offend the provisions of Arts.14 and 16 
of the Constitution of India. ——-- 
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(5) The L.I.C. is estopped by the Awards of the 
. National Tribunals from denying the claims of 
the petitioners. 
(6) The L.I.C. is acting arbitrarily and in viola- 
tion of Arts.14 and 16 of the Constitution of 
the India. 
(7) The L.I.C. is guilty of unfair labour prac- 
tice. 
(8) Sec.2(00)(bb) of the Industrial Disputes 
Act is unconstitutional.” - 
22. Mr.K.Chandru, representing the petitioners 
in the later baich of the petitions which were 
posted before us by the Hon'ble the Chief Justice 
at his instance, put forth the following arguments: 
(1) The L.I.C. is governed by the provisions of 
the Industrial Disputes Act. 
(2) The provisions of the Industrial Disputes 
Act are excluded only to the extent to which 
they are repugnant to the Life Insurance Cor- 
poration of India (Staff) Regulations, 1960. 
(3) The Regulations will govern only the mat- 


ters relating to salary and such other terms of - 


service. 
(4) The right to raise an industrial dispute and 
getit adjudicated by the Tribunals constituted 
under the Industrial Disputes Act is not taken 
away by the provisions of the Life Insurance 
Corporation Act or the Regulations framed 
thereunder. 
(5) Sincea reference has already been made by 
the Central Government to the Central Gov- 
ernment Industrial Tribunalin New Delhi, the 
questions raised in these petitions could be left 
open and the parties should be directed to 
agitate their rights before the said Tribunal. 
(6) The validity of Sec.2(00)(bb) of the Indus- 
trial Disputes Act is not questioned by his 
clients in these proceedings. 

23. Per contra, Senior Counsel appearing for the 

L.I.C. contended as follows: 
(1) The writ petitions should be dismissed in 
limine inasmuch as they are based on alleged 
unfair labour practice on the part of the L.I.C. 
and there is no warrant for such an allegation, 
because thc L.LC. was making temporary 
appointments, without making permanent 
appointments in accordance with the Regula- 
tions only because of thevarious interlocutory 

ortiers passed by the Tribunals and this Court. 

(2) The Life Insurance Corporation of Indie 
(Staff) Regulations are valid and the validity of 
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thesamecannot be questioned by the petition- 
ers. 

(3) The provisions of the Industrial Disputes 
Act are excluded in matters covered by the 
Regulations which provide for all the terms 
and conditions of service of the employees of 
the L.I.C. and Sec.25-J of the Industrial Dis- 
putes Act cannot operate. 

(4) Sec.2(o0)(bb) of the Industrial Disputes 
Act is quite valid and constitutional. . 

(5) The petitioners cannot claim to be 
retrenched workmen and they are not entitled 
to claim any relief before this Court in these 
petitions on the basis of the alleged retrench- 
ment. ` 

24. VI. Points for decision: After considering the 

arguments advanced from both sides, we formu- , 

late the following points for consideration: 

(1) Are the Life Insurance Corporation of' 
India (Staff) Regulations valid and are they 
applicable to the petitioners? | 

(2) Are the provisions of the ‘Industrial Dis- 
putes Act applicable to the petitioners? 

(3) Is the L.I.C. guilty of unfair labour prac- 
tice? 

(4) Is Sec.2(o0) (bb) ofthe Industrial Disputes 
Act unconstitutional? 

(5) Are the petitioners "retrenched employ- 
ees” as defined by the Industrial Disputes Act? 

25. VII. Point No.1: Validity and applicability of 

regulations: The L.I.C. was constituted under the 

Life Insurance Corporation Act, 1956, to provide 


for the nationalisation of life insurance business 


in India by transferring all such business to a 
Corporation established for the purpose and to 
provide for the regulation and control of the busi- 
ness of the Corporation and for matters con- 
nected therewith or incidental thereto. Sec.48 of 
the Act enables the Central Government to make 
rules to carry out the purposes of the Act by 
notification in the Official Gazette. Sub-sec.(2) of 
Sec.48 of the Act specifies certain matters for 
which rules may provide without prejudiee to the 
generality of the power conferred by Sub-sec.(1). 
Sub-sec.(3) provides for placing the rules made by 
the Central Government before each House of 
Parliament. Sec.49(1) of the Act empowers the 
L.LC. to make regulations not inconsistent with 
the Act and the rules made thereunder, with the 
previous approval of the Central Government by 


notification in the Gazette of India, to provide for 
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all matters for which provision is expedient for the 
purpose of giving effect to the provisions of the 
Act. Sub-sec.(2) of Sec.49 of the Act lists certain 
matters for which regulations may, without preju- 
dice to the generality of the power conferred by 
Sub-sec.(1), be made. Clause (bb) of sub-sec.(2) 
thereof, which was introduced by Amendment Act 
17 of 1957 with retrospective effect, relates to the 
terms and conditions of service of persons who 
have become employees of the L.I.C. under sub- 
sec.(1) of Sec.11 of the Act. 
26. The Act was amended by the Life Insurance 
Corporation (Amendment) Act, 1981,which shall 
be deemed to have come into force on the31st day 
of January, 1981. Sec.2 thereof amended Sec.48 of 
the Life Insurance Corporation Act by inserting 
Clause (00) in Sub-sec.(2) after clause (c) thereof. 
The new clause refers to the terms and conditions 
ofservice of the employees and agents of the L.I.C. 
including those who became employees and agents 
of the L.I.C; on the appointed day under the Act. 
After sub-sec.(2) of Sec.48 of the Act, three more 
sub-sections numbered as (2-A), 2(-B) and (2-C) 
were introduced. They read as follows: 
“(2A). The regulations and other provisions as 
in force immediately before the commence- 
ment of the Life Insurance Corporation 
: (Amendment) Act, 1981, with respect to the 
terms and conditions o: service of employees 
and agents ofthe Corporation including those 


who became employees and agents of the: 


Corporation on the appointed day under this 
‘Act, shall be deemed to be rules made under 
clause (cc) of sub-sec.(2) and shall, subject to 
the other provisions of this section, have effect 
accordingly. 

(2B). The power to make rules conferred by 
clause (cc) of sub-sec.(2) shall include-- 

(i) the power to give retrospective effect to 
‘such rules; and * 

(ii) the power to amend by way of addition, 
variation or repeal, the regulations and other 
provisions referred to in sub-sec.(2A), with 
retrospective effect, from a date not earlier 
than the twentieth day of June, 1979. 

(2C). The provisions of Clause (cc) of sub- 
sec.(2) and sub-sec.(2B) and any rules made 
under the said clause (cc) shall have effect, and 
any such rule made with retrospective effect 
fromany date shall also be deemed to have had 
effect from that date, notwithstanding any 
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judgment, decree or order of any court, tribu- 
nal or other authority and notwithstanding 
anything contained in the Industrial Disputes 
Act, 1947 (14 of 1947) or any other law or any 

' agreement, settlement, award.or other instru- 
ment for the time being in force." 

27. Sec.49 of the Life Insurance Corporation Act 

was amended by omitting clause (bb) and the 

words “and the terms and conditions of service of 
employees or agents” in clause (b) of sub-sec.(2). 

Sub-sec.(3) was inserted after sub-sec.(2), which 

reads as follows: 

“Every regulation made under this section shall 

be laid, as soon as may be after it is made, 

before each House of Parliament while it is in 
session, for a total period of thirty days which 


may be comprised in one session or in two Or. - 


more successive sessions, and if, before the 
expiry ofthesession immediately following the 
session of the successive sessions aforesaid, 
both Housesagree in makingany modification 
in the regulation or both Houses agree that the 
regulation should not be made, the regulation 
shall thereafter have effect only in such modi- 
fied form or be of no effect, as the case may be, 
So, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything previously doneunder that 
regulation." 
28. The validity ofthe Amendment Act, 1981 and 
the Rules framed by the'Central Government 
pertaining to bonus and dearness allowance for 
Class III and Class IV employees was challenged 
before the Apex Court in A. V. Nachana v. Union of 
India, (1982)1 S.C.C. 208: (1982)1 Lab.L.J. 466: 


1982 Lab.I.C. 181: A.LR. 1982 S.C. 1126. The ` 


Supreme Court held that the Act and the Rules 
were valid except in so far as the rules sought to 
abrogate the terms of certain settlement between 
the L.LC. and the workers in 1974 relating to 
bonus. It was held that the said rules would oper- 
ate only prospectively from February 2, 1981, the 
date of publication of the Rules. 

29. Some of the contentions put forward by learned 
counsel for the petitioners were only repetitions 
of the contentions raised in the above case and 
rejected by the Supreme Court. It is certainly not 
open to the petitioners to challenge the validity of 
the, Amendment Act, 1981 and the provisions 
introduced thereby. However, some of the provi- 
sions of the Life Insurance Corporation of India 
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(Staff) Regulations, 1960, which by virtue of 
Sec.48(2A) of the Life Insurance Corporation Act 
shall be deemed to be rules made under sub- 
sec.2(cc) of Sec.48, were attacked by the petition- 
ers. A vague argument was advanced that the 
object of the Amendment Act was only to stream- 
line the salary structure of the employees and 
agents of the L.I.C. and to overcome the financial 
difficulties faced by the L.I.C. on account of the 
scttlements of 1974 relating to bonus which were 
held to be enforceable by the Supreme Court in 


Madan Mohan Pathak v. Union of India, (1978)2: 


S.C.C. 56: (1978)1 Lab.L.J. 466: 1978 Lab.I.C. 
613:.4.I. R. 1978 S.C. 803 and, therefore, the Regu- 
lations relating to other terms arid conditions of 
service of the employees and the agents should be 
held to fall outside the scope of the Amendment 
Act resulting in their invalidity as a subordinate 
legislation madv in excess of the delegated power. 
We do: not find any substance in the contention 
inasmuch as Sec.48(2)(cc) introduced by the 
Amendment Actrefers to all the terms and condi- 
tions ofservice of the employees and agents of the 
L.I.C. and is not confined to salary or bonus. In 
fairness to learned counsel for the petitioners, it 
should be pointed out that he did not pursue the 
said contention any further. 
30. However, he concentrated his attack on Regu- 
lation 8 of the Life Insurance Corporation of India 
(Staff) Regulations and contended that it was 
unconstitutional and it offends the provisions of 
Arts.14, 16 and 21 of the Constitution of India. 
Regulation 8 thereof is in the following terms: 
“8. (1) Notwithstanding anything contained in 
these Regulations, a Managing Director, 
i:xecutive Director (Personnel), a Zonal Man- 
ageror a Divisional Manager may employ staff 
in Classes III and IV on a temporary basis 
subject to such general orspecial directions as 
may be issued by the Chairman from time to 
time. 
(2) No person appointed under sub-Regula- 
tion (1) shall only by reason of such appoint- 
ment beentitled to absorption in theservice of 
the Corporation or claim preference for 
recruitment to any post." 
Learhed counsel submitted that right to work is 
` guaranteed by Part IV ofthe Constitution'of India 
and right to livelihood is guaranteed under Art.21 
ofthe Constitution of India. According to him, as 
Regulation 8 prevents a temporary employee from 
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seeking absorption in the service of the L.LC. or 
claiming preference for recruitment, it violates 
the provisions of Arts.14, 16 and 21 of the Consti- 
tution of India. It was also contended that right to 
public employment was recognised by the provi- 
sions of the Constitution and no person could be 
deprived of thesame by a regulation of this type. It 
was further argued that Regulation 12 of the Life 
Insurance Corporation of India (Staff) Regula- 
tions recognised the principle of re-employment 
of retrenched temporary employees in the expla- 
nation appended thereto and thereby the prin- 
ciples underlying Sec.25H of the Industrial Dis- 
putes Act and inasmuch as Regulation 8 sought to 
curtail the same, it was arbitrary and, therefore, 
unconstitutional. Regulation 12 referred to by 
learned counsel provides that no person who has 
been dismissed from the service of the L.I.C.shall . 
be re-employed. It is provided therein that a per- 
Son who has been compulsorily retired or 
removed from service or whose services have been 
terminated, may be re-employed with.the prior 
sanction of the L.I.C. in the case of appointmzais 
to posts belonging to Class Land the priorsanction 
of the Executive Committee in the case of 
appointments to posts belonging to Classes II, III 
and IV. The proviso enables the appointing 
authority to re-employ, with the approval of the 
Chairman, persons who have resigned from serv- 
ice. Thus, the Regulation prescribes the authori- 
ties who should sanction re-employment of cer- 
tain categories of persons mentioned therein. The 
main part of the Regulation does not make any 
reference whatever to retrenched employees. 
However, the explanation refers to them and it is 
the following terms: 
"Re-employment of retrenched temporary 
employees shall not be deemed to be 
re-employment under this regulation and'such 
persons may be re-employed without the sanc- 
tion of the Chairman, the Executive Commit- 
tee or the Corporation." 
Thus, the explanation only excluding retrenched 
temporary employees from the categories men- 
tioned in the regulation. That does not mean that 
thesaid regulation provides for re-employment of 
retrenched temporary employees. There may or 
may not be a specific provision regarding the 
same. Learned counsel for the petitioners has not 
been able to bring to our notice any specific pro- 
vision relating to re-employment of retrenched 
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temporary employees. However, the persons cov- 
ered by Regulation 8 cannot claim to be retrenchéd 
temporary employees as contemplated in the 
Explanation to Regulation 12. Regulation 8 deals 
with a particular situation of employment of staff 
in Classes I and IV ona temporary basis, who will 
be governed by general or special directions as 
may be issued by the Chairman from time to time. 
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Such employees cannot by reason ofsuch appoint- . 


ment only be entitled to absorption in the service 
of the L.LC. or claim preference for recruitment 
to any post. 
31. Learned counsel for the petitioners relied on 
the judgment of the Supreme Court in Cawnpore 
Tannery v. S.Guba, (1967)3 Fac.L.R. 237: (1967)2 
Lab.L.J. 110: ALR. 1967 S.C. 667.and submitted 
that the principle of giving an opportunity to a 
retrenched employee to join service if and when 
the employer had occasion to employ another 
hand, is of general application on the ground that 
it is based on considerations of fair play and jus- 
tice. It is submitted that Sec.25H of the Industrial 
Disputes Act has only recognised the said right of 
a retrenched workman which already existed and 
was recognized by industrial adjudication prior to 
introduction of the said Section. The question 
whether the petitioners areretrenched employees 
is itself in dispute and it is being considered by us 
ina later part of this judgment. Hence, itcannot be 
assumed that the ‘petitioners are retrenched 
employees for the purpose of deciding the validity 
of Regulation 8 of the Life Insurance Corporation 
‘of India (Staff) Regulations and holding that the 
said regulation is arbitrary and unconstitutional 
inasmuch as it prevents the petitioners from claim- 
ing a vorP yor in. „the service or PES for 
recruitment. u^ 
32. Learned. Counsel drew our attention to the 
judgment of the Andhra Pradesh High Court in 
T.Siva: Rao y; Andhra -Pradesh State Road-Trans- 
port ied tae (1979) 2:An.W. R. 338, inwhich it 
was held that public employment was: a guatan- 
teed right to the Indian citizen under Art.16 ofthe 
Constitution, of India and the effect of guarantee 
cannot be whittled away or destroyed by, any law 
made. by, the State,or a-contract forced upon a 
citizen. That, was a: case. in, which, Seniors, were 
sought.to be reverted, while keepingt the juniors in 
the. higher posts, and. -the--general, observations 
made in thejudgmentshould be understood: in the 
context of the facts of that case. That cannot have 
MLJ 74 
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any bearing in the present case, 

33. Reliance was placed on the judgment of a Full 
Bench of Kerala High Court in P. V.Mani v. Union 
of India, A.L.R. 1986 Ker. 86. In that case, the 
regulations made by the L.I.C. with reference to 
alteration of remuneration and other terms and” 
conditions of service of Development Officers 
were challenged. While the Full Bench held that 
the Regulations were not valid as they altered the 
conditions of service of the petitioners to their 
prejudice without compliance with Sec.9A of the 
Industrial Disputes Act, found that the Life Insur- 
ance Corporation (Amendment) Act, (1 of 1981) 
validated the regulations with retrospective effect 
from the date of their promulgation. Thus, the 
judgment of the Full Bench far from helping the 
petitioners is only against them to some extent. 
34. Learned counsel placed reliance on the judg- 
ment of the Supreme Court in Olga Tellis v. Bombay 
Municipal Corporation, (1985)3 S.C.C. 545: A.LR. 
1986 S.C. 180, holding that right to life in Art.21 of 
the Constitution of India included a right to live- 
lihood. Accordingto learned counsel, Regulation 
8violated Art.21 ofthe Constitution of India and 
also the Directive Principles inasmuch as it 
deprived the petitioners of their right to liveli- 
hood. The propositions laid down by the Supreme 
Court in that case cannot be torn out of tlie 
context ofthe facts and applied to the present case. 
The principlelaid down in the above case has been 
explained laterby the Supreme Court to which we 


' will refer a little later. Suffice it for the present to 


say that the ruling in Olga Tellis v. Bombay Munici- 
pal Corporation, (1985)3 S.C.C. 545; A.I.R. 1986 
$.C--180, has no application to-this case. 

35, Strong reliance is placed on the ruling of the 
Supreme Court in Central Inland Water Transport 
Corporation Ltd. v.. Brojo Nath, (1986)3 S.C.C. 
156: (1986) 2S. CJ. 201:.(1986)69.F- R.-171: (1976)3 
Com. LJ.. l: (1986)60 Com.Cas; 797; (1986)3 
Fac,L.R. 523: 1986 Lab.I.C. 1812: AJ. R..1986 S.C. 
1571. The question which arose before,the-Court 
was whether a,rule providing - for, removal of a 
permanent. employee;from: service by. giving him 
three months! notice in writing or paying. him 
equivalent of three months" basic, pay, and dear- 
ness allowance in lieu ofsuch notice, was arbħtrary 
and, unreasonable.. :On- the, facts of, the case, the 
court held fhat-the said rule was unconstitutional 
andit: was also .opposed.to public policy withinthe . 


meaning. of. Sec.23 of. ‘the ; ;Contract, Act and, 


586 


therefore, unenforceable. On the facts, the case 
related to permanent employees and has no appli- 


cation to temporary appointments. Apart from ~ 


that, the Apex Court has taken care to point out 
clearly that the validity of such rules should be 
decided on the facts and circumstances of each 
case. It will be advantageous to extract the follow- 
ing passage in the judgment found at pages 1610 
` and 1611 of the report: 

“This principle is that the courts will not 
enforce and will, when called upon to do so, 
strike down an unfair and unreasonable con- 


tract, or an unfair and unreasonable clause in - 


a contract, entered into between parties who 
arenotequal in bargaining power. It is difficult 
to give an exhaustive list of all bargains of this 
type. No court can visualize the different situ- 
ations which can arise in the affairs of men. 
One can only attempt to give some illustra- 
tions. For instance, the above principle will 
apply where the inequality of bargaining power 
is the result of the great disparity in the eco- 
nomic strength of the contracting parties. It 
will apply where the inequality is the result of 
circumstances, whether of the creation of the 
' parties or not. It will apply to situations in 
which the weaker party is ina position in which 
he can obtain goods or service of means of 
livelihood only upon the terms imposed by the 
stronger party or go without them. It will also 
" apply where a man has no choice, or rather no 
meaningful choice, but to give his assent to a 
contract or to sign on the dotted line in a pre- 
scribed or standard form or to accept a set of 
rules as part of the contract, however unfair, 
unreasonable and unconscionable a clause in 
that contract or form or rules may be. This 
principle, however, will not apply where the 
. bargaining power of the contracting parties is 
equal or almost equal. This principle may not 
apply where both parties are business on and 
the contract. isa commercial transaction. In 
today's complex world of giant corporations 
with their vast infrastructural organisations 
and with the State through its instrumentali- 
ties and agencies entering into almost every 
bfanch of industry and commerce, theré can be 
myriad situations which result in unfair and 
unreasonable bargains between parties pos- 
sessing wholly disproportionate and unequal 
bargaining power. These cases can neither be 
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enumerated nor fully illustrated. The court 
must judge each case on its own facts and 
circumstances." 
Hence, the above ruling as such does not help the 
petitioners in the present case. 
36. Asimilar rule was considered by the Constitu- 
tion Bench of the Supreme Court in Delhi Trans- 
port Corporation v. D. T.C. Mazdoor Congress, A.LR. 
1991 S.C. 101. Learned counsel for the petitioners 
placed reliance on the same. That was also a case 
of 2 regulation providing for removal of perma- 
nent employees from service without holding any 
enquiry and without assigning any reason. That 
regulation was struck down as invalid. That ruling 
will have no application in this case, as this is not 
a case of permanent employees. 
37. As stated earlier, the Supreme Court had 
considered similar contentions urged against the ' 
validity of the Amendment Act and the rules 
relating to bonus and dearness allowance -in 
A.V.Nachana v. Union of India, (1982)1 S.C.C. 
208: (1982)1 Lab.L.J. 466: 1982:Lab.I.C. 181: 
A.LR. 1982 S.C. 1126. Some of the passages in the 
judgment of the court are relevant and useful for 
the purpose of considering the validity of the 
contentions of the petitioners in the present case. 
They are extracted hereunder: 
“7, Thevalidity ofthe Amendment Act and the 
` Life Insurance Corporation of India Class III 
and Class IV Employees (Bonus and Dearness 
Allowance) Rules, 1981 have been challenged 
on several grounds. It was argued that the Act 
and the rules were violative of Arts.14, 19(1)(g) 
and 21 of the Constitution. It was further 
contended that the said Act was invalid on the 
ground of excessive delegation of legislative 
functions. Another contention raised was that 
in any event sub-sec.(2C) of Sec.48 was invalid 
to the extent it permitted retrospective opera- 
tion to Rule 3 to override the order of this 
Court disposing of D.J.Bahadur’s case, A.LR. 
1980 S.C. 2181. The challenge based on 
Art.19(1)(g) and Art.21 does not appear to 
have any substance. Apart from anything else, : 
a claim based on the 1974 settlements is cer- 
tainly not'a fundamental right that could be 
enforced through this Court. As regards Art.21, 
the first premiseof the argument that the word 
‘life’ in that Article includes livelihood was 
considered and rejected.in Sant Rarn, In re., 
(1960)3 S.C.R. 499: A..R. 1960 S.C. 932. ` 
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The Attorney General relied strongly on these 


observations in submitting that it is not really - 


therules framed by the Central Government in 
exercise of the delegated authority that over- 

_ Tide the Industrial Disputes Act or any other 
existing law but the power of abrogating the 
existing laws is in sub-sec.(2C) of Sec.48 
enacted by Parliament itself. The observations 
quoted above, from Harishankar Bagla’s case, 
ALR. 1954 S.C. 465, which was decided by a 
bench of five Judges appear to support the 
Attorney General's contention. 

. 11. The question however remains to be 
answered, does the Life Insurance Corpora- 
tion Act, 1956 as amended in 1981 state any 


policy to guide the rule making authority? We | 


have earlier referred to the observations of 
Mukharjee, J. in the Delhi Laws case that the 
legislature can formulate a policy as broadly 
and with as little or as much details as it thinks 
proper and may delegate the rest of the legisia- 
tive work to a subordinate authority who will 
work out the details within the framework of 
the policy. In Harishankar Bagla’s case, A.LR. 
19548.C. 465, one of the questions for decision 
was whether Sec.3 of the Essential Supplies 
(Temporary Powers) Act, 1946 amounts to 
delegation of legislative power outside the 
permissible limits. It was held that legislature 
had laid down a legislative principle which was 
“maintaining or increasing supplies of any 
essential commodity” and “ensuring their 
equitable distribution and availability at fair 
prices.” That statement was held as offering 
sufficient guidance to the Central Govern- 
ment in exercising its powers under Sec.3. In 
the instant case, the policy as stated in-the 
preamble of the Amendment Act is that “for 
. Securing the interests of the Life Insurance 
Corporation of India and its policy-holders 
and to control the cost of administration, it is 
necessary that revision of the terms and condi- 
tions of service applicable to the employees 
and agents of the Corporation should be under- 
taken expeditiously.” The policy stated here is 
at least as clear as the one held in Harishankar 
Bagla's case, A.LR. 1954 S.C. 465, offering 
sufficient guidance to the Central Govern- 
ment in exercising its powers under that Act. 
We have referred to Sec.48(3) of the Life 
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Insurance Corporation Act which requires that 
every rule made by the Central Government 
under this Act shall be laid before each House 
of Parliament and that if both Houses agreed 
in making any modification in the rule or both 
Houses agree that the rule should not be made, 
the rule shall thereafter have effect only in 
such modified form or be of no effect, as the 
case may be. This Court in D. S. Garewalv. State 
of Punjab, ALR. 1959 S.C. 512, observed as 
follows in respect ofa similar provision requir- 
ing the rules made by the delegated authority 
to be laid on the table of Parliament and making 
the rules subject to modification, whether by 
wayofrepealoramendmenton a motion made 
by Parliament (at p.518): 
This makes it perfectly clear that Parliament 
has in no way abdicated its authority, but is 
keeping strict vigilance and control .over its 
delegate". 
In view of what has been held in Harishankar 
Bagla and D.S.Garewal, both of which were 
decided by a larger bench, we do not find it pos- 
sible to accept the contention that the Act is 
invalid on the ground of excessive delegation of 
legislative functions." 
38. In Sant Ram Bhai v. State of Haryana, 1992 
Lab..C. 976, a Full Bench of the Punjab and 
Haryana High Court has held that in thecase of ad 
hocappointments, theappointee does notacquire 
any right to hold the post and termination after 
the expiry of fixed period is neither arbitrary nor 
unreasonable. The relevant portions of the jud 8- 
ment are thus: 
“3. A temporary Government servant has no 
: right to hold a post. His service can be termi- 
nated without assigning any reason, either under 
the terms of the contract providing for such 
termination or under the relevant statutory 
rules regulating terms and conditions of tem- 
` porary Government servants. Termination of 
services simpliciter does not visit him with any 
evil consequences. In Parshotam Lal Dhingra 
v. Union of India, 1958 S.C.R. 828: ALR. 1958 
S.C. 36, which stil! holds the field, the view 
expressed by the Constitution Bench in that 
evil consequences do not include the termina- 
tion of services of a temporary Government 
servant in accordance with the terms and con- 
ditions of service. This view has been subse- 
quently reiterated in Jadish Mitter v. Union of 
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' India, (1964)] Lab.L.J. 418: ALR. 1964 S.C. 
© 449 and State of Punjab v. Shri Shukh’ Raj 
1 . " Bahadur, -1968 Lab.I.C: 1286: (1968)3 S.C.R. 
. 234. All-thesé authorities have again been 
referred to, considered and applied i in á recent 
" décision by thé Suprémé Court in the Srare of 
U.P. v. Kaushal Kishore Shukla, (1991)1 Serv.L.R. 
“606: ALR. 1991'S.C. 793. The Hon'ble Mr Justice 
-K.N.Singh (as his Lordship’ then was); while 
" delivering the judgment observed p p 797 of 
ALR. S.C) © € ah 
: “Under the’ service furisprüdetico a temporary 
he employee has no ri ight to hold the post and his 
' services are liable'to'be terminated in accor- 
-dance with the relévant ‘service rüles ‘and ‘the 
terms of contract of service. ae ^ 
^ We may also refér to 'd,decision of: Division 
~ Bench of this Court in Om Prakash Sharma v. 
' State of Haryana; (1981)1 Serv. R. 314-1n that 
case also, the appointment was fora | period of 
- sixmontlis and orvad hoc basis arid the services 
- were liable to be términatéd withoutany prior 
: notice. After referring’ to a'decision' ofa Full 
^ Bench of tliis Court ii in G.KiVernia v; State of 
-* Punjab;1979 Lab.T.C: 575:ATR. 1979 P: &H: 
149, the Division Bench held that’ an ad hoc’ 
1 employes lias no rigat to' "hold thé: "post till’ the 
"termination óf: his'sei vices ‘for a valid justifica- 
t! tionandhisséfvicesare liablé' io bétérminated: 
- even otherwise withóüt" any’ prior notice: in 
* terms of his employment In our ‘opinion, the 
decision ofthe? Süprémé Court in-Katishal 
' Kishoré Shiikla, case, (1991 Ji Serv. LR 606: 
ALR. 1991 S.C. 793, and the décision of this 
^Court Om ‘Prakash’ Sharma" cise (I 981 jl 
a M sus LRi314;fürüishà cont pits at answer to the 
first questions dens te Surat iG 
xs. mm : A UR 
5 5, Wearelawateor theStiprenie Court decision 
^in Ratanlalv, Stat& of Haryana, 1 986 Làb.I.C. 
t. 159: A.LR. 1987 S.C: 478, wherein. the’ ‘policy of 
?^ the State Government-of ad‘hocisin‘in public 
us Pe employment has beei strohgly: -deprecated. 
" Nevertheless, circumstances’ ‘may arise neces- 
""sitating: the appointment” ori ad hoc basis. It 
-- may be'ón account Of the absénce of necéssary 
‘rules of non-availability of incumbents through 
M due,process ‘of seléctión ‘involving time; ánd. 
* exigencies of service may not allow thé posts to 
~ remain Unniadrined meanwhile” All the sáme, 
such appoititments do not cofér any right on 
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the appointees for regular appointment to such 
posts. Such appointments, as observed by the 
: Division Bench of the Delhi High Court in 
~“. Kuldeep Chand Sharma v. Delhi Administra= 
“tion, (1978)2 Serv. L.R. 379: 1978 Lab. I.C. 1596 
*- (adecision relied upon by, the learned counsel 
- jotthepetitioner),areinthenatureofstop gap 
^! arrangements. "That decision itself is an 
“authority for the proposition that an ad hoc 
- appointee has no right to hold that post to 
"which he is so appointed and may be reverted 
“to the original position for valid reasons. As we 
have shown ábove, this stop gap arrangement 
^; by ad hoc appointment can well be terminated 
-+ jn terms of the contract. The learned counsel 
‘for the petitioner relied on yet another deci- 
i "^sion in Mrs.Anita V. State of Rajasthan, (1991)4 
^ Serv.L.R-145 (Raj): This decision renders little 
~ assistance to the petitioner. In that case, the 
^ petitione was appointed as a Lecturér iri English 
-and her appointment was términated ‘at- the 
‘end of every academic session. . shé used to be 
4 “reappointed” at‘ thé: beginning’ ofthe next 
ie ; academic session. Such process'édatinued ‘for 
= jong seven years. the Rajasthan’ Public Service 
"Commission did’ not 'ádveitisé the posts for 
"regular: appointment 'of/Lecturéts in-English. 
3 It was ühder these:circumstànces'thàt a Divi- 
stsión: 'Bench'of thé’ Rajasthan^High: ‘Court in 
that! case ‘directed: that the ‘petitioner: be 
!: allowed to coritinue inservice till the: Tégularly 
‘s tečruitet candidates becanie available by due 


2 présent case is iden efititely d aiffereni ciféim- 
“stances. It'is the ‘terms’of' that! appointment 
=! which g govern thé present casè: P^ Hs 


p, SHON uie RORA IB PE 


QE S PUE Pas? 
1010. Learriéd counsel for thé petitioner "how- 
UM ever, urged that'orice a | persom was. appointed 
Feto ‘the post, ‘the ténüré expressed" ‘in -the 
^ appointment ‘order loses all’ ‘significance and 

~ the person so'a ppointed acquires: a status which 
*. carinot be' terminated: except 1 Uinder-the rele- - 
“vant law. The nature of the post and the inten- 

: tion to retain itshould be ascertained: Learned 

a counsel attempted to support such contention 

f on theauthority of the decision of the Supreme 
^'Court in Union of India v. Arun Kumar Roy, 
7 (1986)1 Serv.L.R. 474::1986 Lüb.I.C. 686. In 

> ouřopiñion, the reliance on this decision by 
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the learned counsel, is completely misplaced. 
That decision is only on authority for the propo- 
sition that after an appointment, it is the rule 
governing the service conditions of the 
employee which shall prevail over the initial 
térms of the appointment. In thé present case, 
as we have indicated above, the petitioner has 
not acquired any status as the Veterinary and 
Livestock Development Assistant by force of 
the appointment under Annexure P-2, which 
appointment was only for a fixed tenureand on 
ad hoc basis. This argument, therefore, holds 
no water and must be rejected." 
With respect we concur with the principles setout 
in the'above judgment. 
39. ‘AS Stated earlier, the ruling.in Cawnpore Tan- 
nery v.--B.Guba, (1967)3 Fac.L.R. 237: (1967)2 
Lab.Lr 110: ALR. 1967 S.C. 667, has been 
explained by the Supréme Cóurt in Delhi Develop- 
ment. Horticulture: ‘Employees’ ‘Union v. Delhi 
Administration; A.LR. 1992 S.C. 789. That was a 
‘case in which the’ petitioners were employed on 
daily wages. They filed petitions for their absorp- 
tion as regular ‘employees: in the Development 
Department of thé Delhi ‘Administration and for 
injunction’ prohibiting the- -términation of their 
services and for the- difference’ in wages ‘paid to 
them'ánd those’ paid to thé‘ tegular: employees. 
Rejecting the contentions of the petitioners, ‘the 
Supreme Court héld that they had no right to be 
regularised. Referring to the argument that-right 
ta life would include: right to livelihood; the Court 
Observed)": Pes 
1613, Thereis no ‘doubt thatbroadlyitterpteted 
‘“ahd/as a‘necessary’ ‘logical corollary, right to life 
3 would'include the right to’ livelihood and, thére- 
- - fore, right to work. Itis for this reason that this 
“Court i in'Olga Tellis v. Bombay Municipal Cor- 
“poration, (1985)3 S:C.C. 545: ATR. 1986 S.C. 
+180, while considering the consequences of 
|^ eviction of: the pavernent dwellers had pointed 
^ out that in that case the: ‘eviction not merely 
: resulted: in “déprivation ` “of shelter but also 
' deprivation ‘of livelihood ' inasmuch as the 
^» pavement dwellers wereemiployed in the vicin- 
‘ity of their dwellings. The court had, therefore, 
, emphasised that thé problem ofeviction ofthe 
: ‘pavement dwelléfs had ‘to’ be:viewed also in 
- that context. This was, however, in the context 
of Art21 which seeks to protect persons against 
the deprivation oftheirlifeexcept according to 
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procedure established by law. This country has 
, SO far not found it feasible to incorporate the 
right to livelihood asa fundamental right in the 
Constitution. This is because the country has 
so far notattained the capacity to guarantee it, 
and not because it considers it any the less fun- 
damental to life. Advisedly, therefore, it has 
been placed in the chapter on Directive Prin- 
ciples Art.41 which enjoins upon the State to 
make effective provision for securing thesame 
“within the limits of its economic capacity and 
development”. Thus even while giving the 
direction to the State to ensure the right to 
work, the Constitution-makers thought it 
prudent not to do so without qualifying it.” 
The court also took notice of the pernicious con- 
sequences which followed the direction for regu- 
larisation of-such workmen'on-the only ground 
that they had put in work for 240 and more days. 
The Court observed, “° ©: - 
“15. Apart from the fact that the petitioners 
cannot be directed’ to be’ ‘régularised- 'for the 
reasons ‘given- above, we may: take note of the 
- - pernicious consequences to which thé“direc- 
- lion'for réularisation of workmén on the only 
‘ground that: they have putin work for 240 or 
more days, has been’ leading: Although there i is 
Employnient Exchange: Act which’ requires 
recruitment oi the basis oft ‘registration’ in the 
7 “Employment Exchange, it-has'become a coin? 
' mon: practice" to” ignore the” Employment 
Exchiangés;: ‘and thé‘persons registered ir tlie 
‘ Employment Exchanges, and to émploy and 
get employed directly those who dre either not 
registeréd with the Emplóyieiit. Exchan ge or. 
"who though’ ‘registered ate lówer' it the long 
- ‘waiting list inthe Employment Register: The 
7 courts ċan take judicial: fiotice of the fact-that’ 
such’ employment i is sought-and given: directly 
for various’ illegal” ‘cOnsidefation’ including 
money. The: eriployment: is ‘given’ first’ for 


' temporary: périods with technical breaks to . 
circumvent'the relevant rules, and is continued ' 
for 240 of more days With'à view-tó give the : 


benefit of regularisation: knowing the judicial 
trend that those wlio'háve: ‘completed 240 or 


‘more days are’directed to be automatically ; 
regularised. A good deal ofillegal employment ; 
' market has developed resulting in a new source ` 


of corruption and frustration of those who are | 
waiting at the-Employment Exchanges for years. 
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Not all those who gain such back-doorentry in 
the employment are in need of the particular 
jobs. Though already employed elsewhere, they 
join the jobs for better and secured prospects. 
That is why most of the cases which come to the 
courts are of employment in Government 
Departments, Public Undertakings or Agen- 
cies. Ultimately it is the people who bear the 
heavy burden of the surplus labour. The other 
equally injurious effect of indiscriminate regu- 
larisation has been that many of the agencies 
have stopped undertaking casual or temporary 
works though they are urgent and essential for 
fear that if those who are employed on such 
works are required to be continued for 240 or 
more days have to be absorbed as regular 
employees although the,works are time-bound 
and there is no need of the workmen beyond 
the completion of the works undertaken. The 
public interests are thus jeopardised on both 
counts.” 
40. In Stare of Punjab v. Surinder Kumar, (1992)1 
S.C.C. 489, the Supreme Court held that part-time 
employees were not entitled to claim regularisa- 
tion. In that case, the respondents before the Apex 
Court were offered posts of part-time Lecturers 
on the specific condition that they could be 
relieved at any time without notice and that pay- 
ment would be madeat the raté indicated at hourly 
basis. The offers were accepted and they were 
appointed accordingly. Theircontention that they 
were entitled to be regularised.in the posts of 
Lecturers with salary at regular pay scale was 
accepted by the High Court of Punjab and Har- 
yana. Setting aside the said order, the Supreme 
Court held that no reliance could be placed by the 
respondents before them on earlier orders of that 
Court directing regularisation of temporary 
employees in certain cases. It was held that the 
terms on which the appointments were made were 
enforceable and binding on the parties. 
41. Learned counsel for the petitioners has not 
been able to bring to our notice any circumstance 
vitiating the validity of Regulation 8. It is not 
shown to be arbitrary or discriminatory. Hence, 
we hold that Regulation 8 of the Life Insurance 
Corporation of India (Staff) Regulations, 1960 is 
valid and enforceable. The petitioners have not 
challenged the validity of any other regulation 
before us. 
42. It was next argued that the Regulations are not 
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valid as they were not placed before each House of 
Parliament as required by sub-sec.(3) of Sec.48 of 
the Life Insurance Corporation Act. There is a 
basic fallacy in this contention. The Regulations 
were framed in 1960 and they were notified in 
Gazette of India, Part IV, dated 22.7.1960 and they 
are in force from 1.7.1960. At the time when the 
Amendment Act was passed, the Regulations were 
already in force. Sub-sec.(2-A) of Sec.48 of the 
said Act expressly refers to the regulations which 
were in force before the Amendment Act and 
declares that they shall be deemed to be Rules 
under sub-sec.(2)(cc) of the section. There is no 
presumption that the regulations were not placed 
before the Parliament. On the other hand, the 
presumption is the other way as Sec.114(e) of the 
Indian Evidence Act would apply whereunder the 
Court may presume that judicial and official acts 
have been regularly performed. In any event, the 
enforceability of the Regulations does not depend 
on any approval of the Parliament. The language 
of sub-sec.(3) of Sec.48 of the Act is telltale. The 
sub-section reads as follows: 
“Every rule made by the Central Government 
under this Act shall be laid, as soon as may be, 
after it is made before each House of Parlia- 
ment while it is in session, for a total period of 
thirty days which may be comprised in one 
session or in two or more successive sessions, 
and, if, before the expiry of the session imme- 
diately following the session or the successive 
sessions aforesaid, both Houses agree in mak- 
ing any notification in the rule or both Houses 
agree that the ruleshould not be made, the rule 
shall thereafter have effect only in such modi- 
fied form or be of effect, as the case may be, so, 
however, that any such modification or annul- 
ment shall be without prejudice to the validity 
of anything previously done under that rule.” 
Under the sub-section, the rules are to be placed 
before each House of the Parliament. If both 
Houses agree in making any modification in the 
rule, it shall have effect thereafter only in such 
modified form. If both Houses agree that the rule 
shall not be made, thereafter the ruleshall be ofno 
effect. The last part of the sub-section is very 
significant. That declares that any modification or 
annulment shall be without prejudice to the valid- 
ity of anything previously done under the rule. 
Hence, the rules come into force from the date 
notified. The enforcement of the rules need not 
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wait till both Houses agree in making any modifi- 
cation or agree that the rule shall not be made. 
Unless both Houses decide to make a modifica- 
tion or take the view that the rule shall not be 
made, the rules are enforceable. That is why, a 
provision is made in the last part of the sub- 
section that any modification or annulment of the 
rule shall not prejudice the validity of anything 
previously done under the rule. Hence, there is no 
substance in the argument advanced by learned 
counsel. . 
.43. A curious contention is raised by counsel for 
the petitioners that the regulations do not apply to 
the petitioners. Reliance is placed on recitals in 
some of the Letters of Appointment, In particu- 
lar, our attention was drawn to a Letter of 
Appointment dated 26.3.1990 issued to one 
T.Gunasekaran. It reads thus: 

“You are hereby offered the post of Assistant 


on temporary basis for a period of 30 (thirty) . 


days from thedateofyour joiningat the follow- 
ing office of the Corporation: 
"CBO IX." 
Duringthe period of appointment, you will be 
` paid a basic pay of-Rs.1,000 per month and 
allowances as per rules. - 
During this period of temporary appointment, 
you are liable to be discharged from the serv- 
ices of the Corporation at any time without 
notice and without assigning any reasons 
whatsoever. 
During this period ofservices with the Corpo- 
ration, the Staff Regulations of the Corpora- 
tion shall not apply to you, but you shall obey 
all such ordersand instructions as may be given 
to you from time.to time both orally and in 
writing. 
During the temporary period of your service, 
you.shall not be entitled to any leave, whatso- 
ever, other than the days on which the office of 
the Corporation are closed and if you remain 
absent on any working day, a proportionate 
amount shall be cut from your total monthly 
remuneration for the date of absence. You 
shall'be entitled to Casual Leave at the rate of 
;1 1/4 days: for each completed month of 
engagement. 


You shall not be entitled to any Travelling - 


Allowance for joining the post of your tempo- 
rary appointment. > 
ı It is clearly to be understood that the 
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appointment is purely temporary in nature 
and will not be entitle you to any priority or 
preference for employment in any of the cad- 
res of the L.I.C. of India. i 
If the terms and conditions of temporary 
appointment hereinabove offered are accept- 
able to you, please report for duty to the office 
of the Corporation, stated in para 1 immedi- 
ately failing with this offer will lapse. Please 
note that this appointment will expire on 
24.4.1990." 
44. Reliance is placed on paragraph 4 thereof, in 
which it is stated that the staff regulations of the 
Corporation shall not apply to the appointee. The 
contention of fearned counsel is wholly unsustain- 
able. The sentence on which reliance is placed 
cannot be split up into two independent parts and 
construed independently. It is one sentence in all. 
The reason for stating that the Staff Regulations 
of the Corporation shall not apply to the 
appointee is obvious. It is stated therein clearly 
that the appointee shall obey all orders and 
instructions as may be given to him from time to 
time, both orally and in writing. This is clearly in 
accord with Regulation 8. Under that Regulation, 
staff employed or x emporary basis are subject to 
such general or spetial directions as may be issued 
by the Chairman from time to time. Hence, it is 
beyond doubt that the petitioners are appointed 
under Regulation 8 on a temporary basis. There is 
no warrant for contending that Regulation 8 is 
itself inapplicable to the petitioners. It is clear_ 
from the Letter of Appointment that the appoint- 
mentis for 2 particular period of thirty qays expir- 
ing on 24.4.1990. 
45. Consequently, we hold that the Life Insurance 
Corporation of India (Staff) Regulations, 1960, 
arevalid and they are applicable to the petitioners. 
46. VIII. Applicability of Industrial Disputes Act.: It 
was ergued for the petitioners by Sri Singaravelan 
that the Industrial Disputes Act is a special enact- 
ment and it will prevail over the general enactment, 
viz, the Life Insurance Corporation Act. The 
position which prevailed before the Amendment 
Act of 1981 was considered in L.L.C. of India v. 
D.J.Bahadur, AIR. 1980 S.C. 2181. It was held by 
the Supreme Court that vis-a-vis industyal dis- 
putes between the Corporation and the workmen, 
the Industrial Disputes Act was a special legisla- 
tion which prevailed over the Life Insurance 
Corporation Act, which was a general legislation. . 


- 
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Itwas pointed out that in the mátter ofcompensa- 
tion on nationalisation the latter Act was a special 
statute. According to learned counsel the position 
did not change after the amendmentof Life Insur- 
ance Corporation Act, 1981.-He placed reliance 
on several rulings of the Apex Court in support of 
his arguments. None of them helps learned coun- 
scl in his extreme contention. We advert to them 
a little later. 

47. Before that, weil briefly refer to the relcvant 
provisions of the Life Insurance Corporation Act 
after the amendment of 1981 and the relevant 
rulings of the Supreme Court considering the 
same. We have already extracted the provisions of 
sub-secs.(2cc), (2A), (2B) and (2C) of Sec.48. Sub- 
sec.2(cc) empowered the Central Government to 
framerules providing for the termsand conditions 
of service of the employees and agents of the 
Corporation. By the fiction introduced in sub- 
Sec.(2A), the regulations already in force are deemed 
to be rules made under clause (cc) of sub-sec.(2). 
Sub-sec.(2C) contains the ‘non obstante’ clause. 
That sub-section gives overriding effect to the 
rules. The relevant partof thesub-section is found 
in the words "notwithstanding any judgment, decree 
or order Ofany Court, Tribunalor other authority 
and, notwithstanding. anything contained in the 
Industrial „Disputes, Act. (14,.0f, 1947)".-A plain, 
reading | of the section leaves no doubt, that the 
rules.will prevailc over the provisions of the Indus- 
trial Disputes Act. It goes without saying t that the- 
theory of. ‘occupicd field’ will apply: and the mat- 
ters for which the rules provide: are excluded from 
the puiview of. ihe Industria] Disputes Acts ams 
48. It is in this connection, the particular, question , 


raised. by the Division Bench in its order of teler, à 


Disputes Aci. arises. The said, section ds: in, the. 
eon termS:, ., s ex 

s (1) The provisions, ‘of this; S.C Chapter shall have 

“effect notwithstanding, anything inconsistent. 

. therewith: contained;in any other law (includ- : 

. ing standingo orders. made, under;the Industrial 

,,Employment (Standing. Orders), Act, 1946... 

. Provided thatcwhere-under thé. provisions | ot, 

any other Actor: ‘Rules,.orders or notifications: 

issued thereunder, or,under any.standing, 

orders or. ; under any award, contract of service - 

Or, otherwise, a workman i is entitled to benefits . 

in -respect ‘of any matter. which are: more ; 

favourable to him than those towhich he would . 
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be entitled under this Act, the workman shall 
continue to be entitled to the more favourable 
benefits in respect of that matter, notwith- 
standing that héreceives benefits in respect of 
other matters under this Act. 
(2) For the removal of doubts, it is hereby 
declared that nothing contained in this Chap- 
ter shall be deemed to affect the provisions of 
any other law for the time being in force in any 
State in so far as that law provides for the 
settlement of industrial disputes, but therights 
and liabilities of employers and workmen inso 
far as they relate to lay-off and retrenchment 
shall be determined in accordance with the 
provisions of this Chapter.” 
49. This is a case of two non obstante clause in two 
enactments and the question raised is which clause 
wili prevail over the other. On first principles, the 
answer is very simple. When the Legislature has 
thought fit to excludespecifically the provisions of 
the Industrial Disputes Act by the amendment of 
1981, there can be no doubt that the provisions of 
Sec.25-J of the Industrial Disputes Act have 
become ineffective to the extent to which the non 
obstante clause in Sec.48(2C) of the Life Insur- 
ance Corporation Act operates. The Legislature 
was conscious of the existence of the Industrial 
Disputes Act and the provisions thereof including 
Sec.25-J. When it used the expression; "anything 
contained in the Industrial Disputes Act, 1947" in 
Sec.48(2C) of the Life Insurance Act, it had clearly 
repealed the provisions of. Sec. 25-J of the Indus- 
trial Disputes. Act pro tanto." 5, ty o 
50. As this is a case of.an, express provision in the 
enactment, the general principle that aspecial Act 
will.prevail over a general Act or that a later 
general Act may not repeal so earlier special Act 
will.have no application. The -language of the 
section is clear and unambiguous and effect must 
be given to it. There is no point in referring to the 
rulings.dealing with enactments which are silent 
on, that question. There isno need to resort fo the 
theory of implication because the language is specific 
and clear: It will be useful in this connection: to 
refer io certain observations made by the Supreme 
Court in: Municipal Council, Palai v; :T.J.Joseph, 
ALR. 1963 S.C. 1561. That was a case în which the 
doctrine of implied repeal was inyoked. The fol- 
lowing passages in the judgment set out-the law 
succinctly: DES $5 
*((9) It is eno true that the i Bla die 
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can exercise tlie power of.repeal by implica- 


tion. But it ion equally well-settled principle 
of law that there is a presumption against an 
implied repeal. Upon the assumption that the 
. legislature enacts laws with a complete knowl- 


- edge ofall existing laws pertaining to the same: 


' subject the failure to add a repealing clause 


indicates that the intent was not to repeal 


existing legislation. Of course, this presump- 
lion. will be rebutted if the provisions of the 
‘new Act are so inconsistent with the old-ones 
that the two cannot stand together. 


(1) It must be remembered that at the basis.of 
the doctrine of implied repeal is the presump- 
tion that the legislature which must be deemed 
to know the existing law did not. intend to 

. create any confusion in the law by retaining 
conflicting provisions on the statute book and, 
therefore, when the court applies this doctrine 
it does no more than give effect to the inten- 
tion of the legislature ascertained by it in the 
usual way Że. by examining the scope and the 
object of the two enactments, the earlier and 
the later. f 


H 


Of course, there is no rule of law to prevent 
repeal of a special by a later general statute 
and, therefore, where the provisions of the 
special statute are wholly repugnant to the 
general statute, it wculd be possible to infer 
that the special statute was repealed by the 
general enactment. A general statute applies 
to all persons and localitics within its jurisdic- 
tion and scope as distinguished from a special 
one which in its operation is confirmed to a 
particular locality and, therefore, where it is 
doubtful whether the special statute was 
intended to be repealed by the general statute 
the Court should try to give effect to both the 
enactments as far as possible. For as has been 
pointed out at p.470 of Sutherland on Statu- 
tory Construction, Vol.1, where the repealing 
effect of a statute is doubtful, “the statute is to 
be strictly construed to effectuate its consis- 
tent operation with the previous legislation." 
51. In the present case, the doctrine of implied 
repeal has no applicability as there is express 
repeal in unequivocal terms. The matter is not res 
integra. It has been considered by the Supreme 


Court in Nachana 5 case, ALR. 1982 S.C. 1126.. 


MLJ 75. 


While rejecting the contention that Art.14 of the 
Constitution was violated, the court observed: 


“8. The contention that ‘Art.14.is infringed 


-` arises on the provisions of sub-sec.(2-C) of 


, Sec.48 that any-rule made under clause (cc) of 


sub-sec.(2) of that section. touching the terms 
and conditions of service of the employees of 
the Corporation shall-have effect notwithstand- 
ing-anything contained in the Industrial. Dis- 


‘putes Act, 1947. It is:true that after rules are 


made regarding the terms and conditions of 
service, the right to raise an industrial dispute 
in respect of matters dealt with by the rules will 
be taken away and to that extent the provisions 
of the Industrial Disputes Act will cease to be 
applicable, It was argued that there was no 
basis on which the employees of the Corpora- 
tion could be said.to form a separate class for 
denying to them the protection of the Indus- 
trial Disputes Act. The reply on behalfof the 
Union of India and the Life Insurance Corpo- 
ration was that the remuneration that was 
being paid to class III and class IV employees 
of ihe Corporation was far in excess of what 
was paid to similarly situated employees in 
other establishments in the public sector. Some 
material was also furnished to support this 
claim though they were certainly not conclu- 
sive. The need for amending the Life Insurance 
Corporation Act, 1956 as appearing from the 
Preamble of the Amendment Act and the 
Ordinance is as follows: 

“for securing the interests of the Life Insur- 
ance Corporation of India and its policy-hold- 
ers and control the cost of administration, it is 
necessary that revision of the terms and condi- 
tions of service applicable to the employees 
and agents of the Corporation should be under- 
taken expeditiously.” Referring to the pre- 
amble of the Act the Attorney-General 
appearing for the Union of India and the Cor- 
poration submitted that the problem of mount- 
ing cost of administration led to the making of 
the impugned law. He added that it was felt 
that no improvement in the situation ‘was 
possible by the process of adjudication and a 
policy decision was taken that in the cixgum- 
stances the proper course was legislation.and 
thatiswhythe Amendment Act was passed and 
the impugned rules were framed. The learned 
Attorney-General submitted that it ‘was for 
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' Parliament to decide whether the situation 
was remediable by adjudication or required 
legislation. According to him the Life Insur- 
/ ance Corporation Act as amended and the 
“ rules made after amendment placed the Cor- 
` poration in the same position as other under- 
"takings, that the advantage being enjoyed by 
~ the employees of the Corporation which were 
not available to similarly situated employecs 
: of. other undertakings have been taken away 
9 ` removing what he described as discrimination 
in favour of the employees of the Life Insur- 
' “ance Corporation. We have already said that 
“the material produced on behalf of the Union 
- of Iridia and the Corporation to show that the 
"terms and conditions of service of the employ- 
" éés in several other undertakings in the public 
* séctor cómparcd unfavourably to those of the 
"Corporation employees was not conclusive. 
‘But the burden of-establishing hostile dis- 
' crimination was on the petitioners who chal- 
"` lenged the Amendment Act and the Rules. It 
was for them to show that the employees of the 
" Life Insurance Corporation and the employ- 
" ees of the other establishments to whom the 
` provisions of the Industrial Disputes Act were 
' applicable were similarly circumstanced to justify 
‘the contention that by excluding the employ- 
‘ees of the Corporation from the purview of the 
“Industrial Disputes Act they had been dis- 
* eriminated against. 
p the instant case Sec.48(2C) read with 
.' Sec.48(2)(cc) authorises the Central Govern- 
' mentto makerules to carry out the purposes of 
the Act notwithstanding the Industria! Dis- 
‘putes Act or any other law. This means that in 
' réspect of the matters coveréd by the rules the 
- -provisions of the Industrial Disputes Act or any 
ae: _ other law will not be operative.”’ (Italics ours.) 
52. After the said pronouncement in unmistak- 
able terms, how can there be any doubt whether 
Sec. 25-J of the Industrial Disputes Act will prevail 
over the provisions ofthe Life Insurance Corpora- 
tion Act in so far as the rules relating to the terms 
and conditions of service of the employees and 
. agengs of the L.I.C. are concerned? 
53. It i$ well settled that the expression “terms and 
conditions of service” includes ‘tenure of service’. 
Vide: D.C. Saxena v. State of Haryana, A.I.R. 1987 
S.C. 1463.. Hence, Sec.23-J of the Industrial 
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Disputes Act is repealed with reference to matters 
covered by the rules referred'to in Sec. 48(2C) of 
the Life Insurance Corporation Act. 
54. We shall now refer briefly to the rulings cited 
by Mr. Sihgaravelan and point out the inapplicability 
of the same to this case. In Dominion of India v. 
Shrinbai, A.I.R. 1954 S;C. 596; the Court had to 
construe Sec.3 of the Government, of India Ordi- 
nance 19 of 1946 which provided f for continuation 
ofiands requisitioned under the Defence: of India 
Actandtherules made thereunder to be subject to 
requisition until the expiry of the Ordinance not- 
withstanding the expiration of the said Act and 
Rules. The Courtsetout the principleofconstruc- 
tion of non obstante clause when the language of 
the enactment was clear in the following words: 
. "(10) While recognising x the force of this argu- 
, ment it is however necessary to observe that 
' although ordinarily there should be a close 
approximation between the non obstante clause 
and the operative part of the section, the non 
obstante .clause need not necessarily and 
always bé extensive with the operative part, so 
as to have the effect of cutting down the clear 
terms of an enactment. If the words of the 
enactment are clear and are capable of only 
one interpretation ona plain and grammatical 
construction of the words thereof a non 
obstante clause cannot cut down the construc- 
tion and restrict the scope of its operation. In 
such cases the non obstante clause has to be 
read as clarifying the whole position and must 
be understood to have been incorporated in 
the enactment by the Legislature by way of 
abundant caution and not by way of limiting 
theambitand scope ofthe operative part ofthe 
enactment. Whatever may have been the pre- 
sumed or the expressed intention of the legis- 
lating authority when enacting Ordinance 19 
of 1946 the words of Clause 3 read along with 
the definition of the requisitioned land con- 
tained in Clause 2(3) of the Ordinance are 


- quite clear and it would not be within the , 


province of the Courts to speculate as to what 


was intended to be covered by Clause 3 of the” 


Ordinance when the only interpretation which 
could be put upon the terms thereof is that all 
requisitioned lands, that is, all immovable 


properties which when the Defence-of India, 


Act, 1939 expired were subject to 'any' requisi- 
tion effected under the Act and the Rules were 


Tu 
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to continue to be subject to requisition until 
. the expiry of the Ordinance.” 
Itisnot known how the passage helps the petition- 
ers in this case. Language of Sec.48 of the Lifé 
Insurance Corporation of India Act is clear enough 
and the terms thereof arg not cut down by the non 
obstante clause in sub-sec.(2C). 
55. In J.K.Cotton Spinning and Weaving Mills Co. 
Lid. v. State of Unar Pradesh and others, A.LR. 


1961 S.C. 1170, the Supreme Court held that in ' 


cases of conflict between a specific provision and 
a general provision, the former prevails over the 
latter. That universal rule has no bearing in this 
case. In Pratap Singh v. Manmohan Dey, A.LR. 
1966S.C. 1931, the court held that a general later 
law does not abrogate an carlier special law by 
mere implication. When there is a specific provi- 
sionfor such abrogation as in this case, the géneral 


` principle has no application. In J.K.Steel Ltd. v. 


Union of India, A.I.R. 1970 S.C. 1173, it was held 
that Acts in pari materia must be taken together as 
forming one system and as interpreting and 
enforcing each other. The two Acts with which we 
are concerned cannot by any stretch of imagina- 
tion be said to be Acts in pari materia. In Mambai 
Kangar Sabha v. Abdulbhai, A.LR. 1976 S.C. 1455, 
the court had to construe some sections of the 
Payment of Bonus Act. It was held that where two 
judicial choices are available, the construction in 
conformity with the social philosophy of Part IV 
of the Constitution has preference. In the present 
case, there is no question of two choices. 

56. The ruling in Manager, Government Branch 
Pressv. D.B.Beliappa, A.I.R. 1979 S.C. 429, that the 
rule of master and servant in its original absolute 
form is not applicable to persons in public 
employment to whom Arts.14, 15, 16 and 311 of 
the Constitution of India are available, has no 
relevance to this case as nobody is invoking the 
said rule of master and servant in this case. Nor 
does the judgment oftheapexcourt in The Author- 
ised Officer, Thanjavur and another v. S.Naganatha 
Ayyar, etc., ALR. 1979 S.C. 1487, under the Tamil 
Nadu Land Reforms and Fixation of Ceiling on 
Land Act, 1961 help the petitioners herein. The 
principle that in the case of welfare legislations, 
the Courts should adopt goal-oriented approach 


-has no bearing here as the terms of Sec.48 of the 


Life Insurance Corporation Act are unequivocal 
and do not admit of any other construction. 
57. The judgment in Union of India v. G.M.Kokil, 
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A.LR. 1984 S.C. 1022, is really against the petition- 
ers. The-relévant passage is as follows: ` 
- ~ tis well-known that a non obstante clause is 
a legislative device which is usually employed 
to give overriding effect to certain provisions 
over some contrary ‘provisions that may be 
found either in the same:enactment or some 
other enactment, that is to say, to avoid the 
. operationand effect ofall contrary provisions. 
Thus thenon obstante clause in Sec. 70, namely, 
“notwithstanding anything in that Act” must 
mcan notwithstanding anything to the con- 
trary contained in that Act and as such it must 
refer to the exempting provisions which would 
be contrary to the general applicability of the 
Act. In other words, as all the-relevant provi- 
sions of the Act are made applicable to a 
factory notwithstanding anything to the con- 
trary contained in it, it must have the effect of 
excluding the operation of the exemption 
provisions. Just as because of the non obstante 
clause the Act is applicable even to employees 
in the factory who might not be *workers' under 
Sec.2(2), the same non obstante clause will 
keep away the applicability of exemption pro- 
visions was all those working ir the factory. 
The Labour Court, inour view, was, therefore, 
right in takingthe view that because of the non 
obstante clause Sec.64 read with Rule 100itself 
would not apply to the respondents and they 
would be entitled to claim overtime wages 
uader Sec.59 ofthat Act read with Sec.70 ofthe 
Bombay Shops and Establishments Act, 1948." 
58. Similarly, the principles laid down in Ajay 
Kumar v. Union of India, A.L.R. 1984 S.C. 1130: 
1984 Lab.I.C. 691: (1984)1 Lab.L.J. 368, are against 
the petitioners. It is worthwhile referring to the 
following passages: — Rcs 
“The general rule to be followed-in case of 
conflict between two statutes is that the latter 
abrogates the earlier one. In other words, a 
prior special law would yield to a later general 
law, if either of the two following conditions is 
satisfied: ; 
(i) The two are inconsistent with each other. 
(ii) There is some express reference in the later 
totheearlierenactment:,. — ^ . - 
Ifeither of these two conditions is fulfilted, the 
later law, even though general, would prevail. 
From the text and the decisions, four tests are 
deducible and these are: (i) The legislature has 
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the undoubted right to alter a law already 
promulgated through subsequent legislation, 
(ii) A special law may be altered, abrogated or 
repealed by a later general law by an express 
- provision, (iii) a later general law will override 
a prior special law if the two are so repugnant 
to each other that they cannot co-exist even 
though no express provision in that behalf is 


found in the general law, and (iv) It is only in ^ 


the absence of a provision to the contrary and 
ofa clear inconsistency that a special law will 
remain wholly unaffected by a later general 
law. See in this connection, Maxwell on “The 
Interpretation of Statutes". Twelfth Edition, 
pages 196-198."- ; 
59. The judgment in Chandavarkar Sita Rama Rao 
v. Ashalate, A.I. R. 1987 S.C. 177, is also a gainst the 
petitioners. Paragraphs 62, 68 and 69 of the judg- 
ment read thus: : 
"62. If the view of the Full Bench of the Bom- 
bay High Court is to be given effect to, then it 
will defeat the purpose of the non obstante 
clause in Sec.15A of the Act. The rule of con- 
struction is to give effect to the intention of the 
legislature to amend what is actually expressed 
where the language is plain and admits of one 
meaning, the task of interpretation can hardly 
be said to arise. Here, in this case it is possible 
to give effect to the literal construction, noth- 
ing has been shown to warrant that such literal 
construction should not be given effect to. The 
words of a statute must prima facie be given 
their ordinary meaning. See Nokee v. Doncas- 
ter Amalgamated Collieries Ltd, 1940 A.C. 1014 
at p.1022, where the grammatical construction 
is clear and manifest and without doubt that 
construction ought to prevail unless there are 
some strong and obvious reasons to the con- 
trary. In this case there is none. 


68. A clause beginning with the expression 
"notwithstanding anything contained in this 
Act or in some particular provision in the Act 
or in some particular Act or in any law for the 
time being in force, or in any contract" is more 
often than not appended to a section in the 
beginning with a view to give the enactin g part 
ofthe section in case of conflict and overriding 
effect over the provisions of the Act or the 
contract mentioned in thenon obstante clause. 
It is equivalent to saying that in spite of the 
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provisions of the Act or any other Act men- 
tioned in the non obstante clause or any con- 
' tract or document mentioned the enactment 
following it will have its full operation or that 
the provisions embraced in the non obstante 
clause would not be an impediment for an 
operation of the enactment. See in this con- 
nection the observations ofthis Court in South 
India Corporation (P) Limited v. Secretary, Board 
of Revenue, Trivandrum, A.I.R. 1964 S.C. 207: 
(1964)4 S.C.R. 280, 
69. It is well settled that the expression ‘not- 
withstanding' is in contradistinction to the phrase 
‘subject to’, the latter conveying the idea of a ' 
provision yielding place to another provision 
or other provisions to which it is made subject. | 

. This will be clarified in, the instant case by 
comparison of sub-sec.(1) of Sec.15 with sub- 
sec.(1) ofSec.15-A. Weare therefore unable to 
accept, with respect, the view expressed by the 
Full Bench ofthe Bombay High Court as relied 
on by the learned single Judge in the judgment 
under appeal." 

60. In Krishna District Co-operative Marketing Society 
Lid. v. N.V.P.Rao, A.I.R. 1987 S.C. 1960, the Court 
had to consider a conflict between a Central Act 
and a State Act. It was held that the former pre- 
vailed. It has no bearing on this case. Reliance is 
placedon the following passage in the judgment in 
C. T.Shang v. S.D.Baijal, A.I.R. 1988 S.C. 603: 

. “It is pertinent to mention that in interpreting 
astatute the Court has to ascertain the will and 
policyof thelegislatureas discernible from the 
object and scheme of the enactment and the 
language used therein." 

Wedo not know howit helps the petitioners in this 
case when the language of the section is unambi- 
guous. 
61. In All India Reporter, Karmachari Sangh v. All 
India Reporter Ltd., A.L.R. 1988 S.C. 1325, the 
Court holding that working Journalists and other 
Newspaper Employees (Conditions of Service) 
and Miscellaneous Provisions Act (45 of 1955) 
was a beneficial legislation and observed thus: 
“19. The Act in question is a beneficial legisla- 
tion which is enacted for the purpose of 
improving the conditions of service of the 
employees of the newspaper establishments 
and hence even if it is possible to have two 
opinions on the construction ofthe provisions 
ofthe Act the onewhich advances the object of 
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the Act and is in favour of the employees for 
. Whose benefit the Act is us has to be 
` accepted.” 
As already stated, there is no question of two 
constructions being available in this.case. Only 
one construction is possible here. Hence, the rul- 
ing does not apply. 
62. In Ashoka Marketing Ltd. v. Punjab National 
Bank, A.I.R. 1991 S.C. 855: (1990)4 S.C.C. 406, a 
question arose with reference to the provisions of 
the Delhi Rent Control Act and the Public Prem- 
ises (Eviction of Unauthorised Occupants) Act 
(40 of 1971). The relevant principles of interpre- 
tation are set out in the following passages: 
“49, This means that both the statutes, viz., the 
PublicPremises Actand the Rent Control Act, 
have been enacted by the same legislative powers 
in respect of the matters enumerated in the 
Concurrent List. We are, therefore, unable to 
accept the contention of the learned Addi- 
tional Solicitor General that the Public Prem- 
ises Act, having been enacted by Parliament in 
exercise of legislative powers in respect of matters 
enumerated in the Union List would ipso facto 
override the provisions of the Rent Control 
Act enacted in exercise of the legislative pow- 
ers in respect of matters enumerated in the 
Concurrent List. [n our opinion the question 
as to whether the provisions of the Public, 
Premises Act override the provisions of the 
Rent Control Act will have to be considered in 
thelightof theprinciplesofstatutory interpre- 
tation applicable to laws made by the same Jeg- 
islature. 
50. On such principle of statutory interpreta- 
tion which is applied to be is contained in the 
Latin maxim: leges posteriores priores conterar- 
ias abrogant (later laws abrogate earlier con- 
trary laws). This principle is subject to the 
exception embodied in the maxim: generalia 
specialibus non derogant (a general provision 
does not derogate from a special one). This 
means that where the literal meaning of the 
general enactment covers a situation for which 
specific provision is made by another enact- 
ment contained, in an carlicr Act, it is pre- 
sumed that the situation was intended to con- 
! tinue to be dealt with by the specific provision 
rather than the later gencral one (Benion Statu- 
tory Interpretation pp.433-34). 
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In other words, both the enactments, namely 
the Rent Control Act and the Public Premises 
Aci, are special statutes in relation to the matters 
dealt with therein. Since, the Public Premises 
Actis a special statute and nota general enact- 
ment the exception contained in the principle 
that asubsequent general lawcannot derogate 
from an earlier special law cannot be invoked 
and in accordance with the principle that the 
latter laws abrogate earlier contrary laws, the 
. Public Premises Act must prevail over the 
Rent Control Act." 
There is nothing in the above passages referred to 
by learned counsel to support his contention in 
the present case. Nor does any other passage in the 
judgment help him. 
63. The last of the decisions cited in this regard is 
that of the Supreme Court in R.S.Raghunath v. 
State of Karnataka, A.1.R. 1992 S.C. 81. Ouratten- 
tion is drawn to paragraph 15 of the judgment, in 
which it is observed that a later statute may repeal 
an earlier one either expressly or by implication 
and the Courts have not favoured such repeal by 
implication. It was also observed in that case that 
if earlier and later statutes can reasonably be 
construed in such a way that both can be given 
effect to, the same must be done. That ruling also 
does not support the extreme contention of learned 
counsel for the petitioners. Thus, none of the 
rulings relied on by him helps him in this case. 
64. Another argument advanced by learned coun- 
sel which, in our opinion, is one in despair, is that 
the L.I.C. is estopped from contending that the 
provisions of the Industrial Disputes Act do not 
apply. According to him, such an objection was 
not raised when references were made to the 
National Tribunals under N.T.B.1 of 1985 and 
N.T.B.1 of 1987. It was argued that both the refer- 
ences were long after the amendment of the Life 
Insurance Corporation Act and no objection was 
raised by the L.I.C. as to the applicability of the 
provisions of the Industrial Disputes Act, with the 


' result that it is estopoed in the present case from 


contending to the conira: y. Reference was made 
to a judgment in The Stare of Punjab v. Jagdip 
Singh, ALR. 1964 S.C. 521: 1964 S.C. D. 500. There 
is no substance in the contention. it is too well 
settled that there can be no estoppel agafnst 2 
statute. The fact that the L.I.C. did not object to 
the dispute being decided by the National Tribu- 
nals on the earlier occasions would not prever 
4 
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them from raising a contention that the applica- 
bility of the Industrial Disputes Act is excluded 
from the field occupied by Sec.48(2C) of the Life 
Insurance Corporation Act. The ruling cited has 
no relevance whatever to the question. That was a 
case in which supernumerary posts of Tahsildars 
were created by the Rajpramukh of Pepsu to provide 
liens for the Tahsildars who were confirmed as 
such, when no posts were available for confirma- 
tion. After the merger of the State of Pepsu with 
the State of Punjab by virtue of the operation of 
the Stàtes-Reorganisation Act, 1956, the succes- 
sor Government cancelled the previous'order of 
confirmation, the validity of which was challenged 
and which was. upheld by the Supreme Court 
holding that Art.311(2) of the Constitution of 
India would not apply to the case and the earlier 
orders of confirmation were wholly void. It was 
also held that the creation ofsupernumerary posts 
was of no avail as a means of validating the original 
order of confirmation. That ruling has nothing to 
do whatever with the principle of estoppel now 
advanced by learned counsel. 

65. Mr.Chandru, counsel for the petitioners in the 
later batch, did not take the extreme stand taken 


by the other counsel. He pointed out that the’ 


L.LC. is expressly governed by the Industrial Dis- 


putes Act by referring to the definition of “appro-. 


priate Government" in Sec.2(ay of that Act. The 
definitions of ‘Insurance Company’ and ‘Industry’ 
in Sec.2(kk) and Sec.2(j) of the Industrial Dis- 
putes Act also prove that L.LC. is not excluded 
from the purview of the Industrial Disputes Act. 
According to him, the effect of the Life Insurance 
Corporation (Amendment) Act, 1981 is only to 
nullify the bargaining power of the employees in 
‘financial matters. It was argued that ‘terms and 
conditions of service’ could only refer to salary, 
bonus and other financial matters. We are unable 
to accept this part of his argument. We have 
already pointed out that ‘terms and conditions of 
service’ would include tenure of service. It was 
next argued that an industrial dispute could be 
raised with reference to matters other than “terms 
and conditions of service.” Our attention’ was 
drawn to the following observation of the 


Supreme Court in Bahadur's case, AIR. 1980 S.C. 


2181:- 
«the meant of the statute is industrial dis- 
pute, not conditions of employment or con- 
tract of service-as such.” 
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It was contended that the machinery constituted 
under the Industrial Disputes Act was available 
for adjudication of disputes between the workers 
and the L.I.C. Learned counsel submitted that the 
question whether the L.I.C. had adopted ulifair. 
labour practice as defined by the Industrial Dis- 
putes Act could be raised and canvassed before the 
industrial forum. [According to learned counsel, 
Sec.25-J of the Industrial Disputes Act will come 
into play in matters other than those Covered by 
Sec.48(2C) of the Life Insurance Corporation Act. 


-He submitted that the Life Insurance Corpora- 


tion (Amendment) Act of 1981 left untouched the 
provisions of Sec.48(2)(j) of the principal Act, 
which enabled the Central Government to make 
rules with reference to the “conditions subject to 
which the Corporation may appoint employees". 
He pointed out that inspite of the introduction of 
clause (cc) to sub-sec.(2) of Sec.48 relating to the 
terms and conditions of service of the employees 
and agents of the L.LC., by the Amendment Act, 

clause (j) of the sub-section was retained. AccorZ- 

ing to him, Sec.48(2-C).is confined only iv the 


provisions of clause (cc) and sub-sec. (2- B) anditis | 


not applicable to clause (j). It was, therefore, 
argued that whatever is not covered by sub-sec.(2C), 
falls under clause (j) of sub-sec.(2) aiid would be 
hit by Sec,25-J of the Industrial Disputes Act. It 
wasalso his contention that the petitioners would 
be entitled to enforce the provisions of Sec.25-F of 
the Industrial Disputes Act before the authorities 
constituted under that Act. 

66. Sri M.R.Narayanaswamy, learned senior coun- 
sel for the L.I.C. argued that after the Amendment 
Act of 1981, all terms and conditions of service of 
the employees and agents of the L.I.C. are’gov- 
erned only by the rules and regulations and the 
provisions of the Life Insurance Corporation Act. 
He drew our attention to Secs.11(4), 23, 48 and 49 
of the said Act. Sec.11(4) contains a non obstante 
clause with reference to employees whose services 
are transferred from an insurer to the L.I.C.Sec.23 
thereof reads as ‘the Gorporation in employ such 
number of persons as it thinks fit for the purpose 


_of enabling it to discharge its functions under the 


Act” and every employee of the L.I.C. shall be 


-liable to serve anywhere in India. The relevant 


part of Secs.48 and 49 thereof have already been 
réferred to by us. Before the amendment of 1981, 
Sec.49 empowered the L.].C. to make regulations 
providing for the terms and conditions of service 
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of the employee and agents. Sub-sec.2(b) was in 
the following terms" 

(2) In particular, and without prejudice to the 

gencrality of the foregoing power, such regula- 

tions provide for-- 

(8) ...... ... . ; 

' (b) the method of recruitment of employces 

and agents of the Corporation and the terms 

and conditions of service of such employecs or 
. — agents;" 

Sub-sec.2(bb) introduced by Act 17 of 1957 read 

thus: 

(bb) the terms and conditions of service of 

persons who have become employees of the 

Corporation under sub-sec.(1) of Sec.11." 
The Amendment Act of 1981 omitted the words 
"and the terms. and conditions of service of 
employees or agents" in clause (b) and omitted 
the entirety of clause (bb), obviously because pro- 
vision has been made therefor in clause (cc) of 
sub-sec.(2) of Sec.48. thus, the power to prescribe 
rules for the terms and conditions of service of the 
employees, is transferred to the Central Govern- 
ment by the amendment from the L.I.C. However, 
the method of recruitment of employees and agents 
of the L.LC. is left in its control and it can make 
Regulation thercfor. À 
67. Strong reliance is placed by learned Senior 
Counsel on the following two passages found in 
the judgment of the Supreme Court in A. V.Nachana 
v. Union of India, (1982)1 S.C.C. 208: (1982)1 
Lab.L.J. 466: 1982 Lab.I.C. 181: A.LR. 1982 S.C. 
1126: 

“It is true that after rules are made regarding 

the terms and conditions of service, the right to 


raisean industrial dispute in respect of matters | 


dealt with by the rules will be taken away and (o 
that extent the provisions of the-Industrial 


Disputes Act will cease to be applicable. This ' 


means that in respect of the matters covered by 
the rules the provisions of the Industrial Dis- 


putes Act or any other law will not be opera-. 


tive.” 
Learned Senior Counsel, however, with his usual 
fairness, brought to our notice the latest ruling of 
the Supreme Court in the National Life Insurance 
Employees Association (INTUC) v. L.I.C. of India 
and others, (S.L.P. (C) No.974 of 1992). That was 
acase in which the order of the Patna High Court 
was reversed. The L.1.C. filed writ petitions before 
the Patna High Court challenging the initiation of 
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aconciliation proceeding by the Regional Labour 
Commissioner (Central) under the Industrial 


Disputes Act on a dispute raised by an association . 


of its employces. Some directions in the course of 
conciliation proceedings were also challenged. 
Anargument was advanced by learned counsel for 
the Association that sub-sec.(2C) of Scc.48 of the 
Life Insurance Corporation Act meant that no 
dispute could be raised relating to the criteria for 
the promotions and in that regard, the provision 
of the rules governing the L.I.C. must prevail; but 
the provisions of sub-sec.(2C) would not bar to 
the raising of an industrial dispute to the limited 
extent that the L.I.C. was making promotions in 
violation of the said rules. The Patna High Court 
held that the said contention was contrary to the 
observations of the Supreme Court in A V. Nachana 
v. Union of India, (1982)1 S.C.C. 208: (1982)1 
Lab.L.J. 466: 1982 Lab.I.C. 181: A.I.R. 1982 S.C. 
1126. The first of the passages referred to above 
was relied on by the High Court. In that view; the 
Writ petitions filed by the L.I.C. were allowed. On 
appeal, the-Supreme Court by its order dated 
17.2.1992 reversed the conclusion of the Patna 
High Court on the following reasoning: 
"Mr.Rao for respondents relied upon- the 
decision of this Courtin A. V. Nachana v. Union 
of India, A.LR. 1982 S.C. 1126: 1982 Lab.I.C. 
181: (1982)1 S.C.C. 505: (1982)1 Lab.L.J. 119: 
(1982)2 S.C.R. 246, to contend that since the 
rules áre made on the subject, the Industrial 
Disputes Act will not be applicable to the, 
present dispute raised by the petitioner. We 
are of the view that the observations made in. 
the case cited by Shri Rao have been made in 
connection with the subject matter covered by 
the rules. They have no application to the 
present dispute which relates to the violation 
of the rules made on the subject. Hence the 
adjudicating machinery under the Industrial 
Disputes Act will have jurisdiction over the 
present dispute. In this view of the matter, the 
appeal has to be allowed which is, accordingly, 
allowed. We make it clear that this order has 
no reflection whatsoever on the merits of the 
dispute. The conciliation officer will proceed 
with the dispute according to law." 
68. Mr.Chandru brought to our notice that at the 
instance of the Trade Union of the employees, the 
Central Government has once again referred the 


dispute raised by them for adjudication to the... 
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-Central Government Industria] Tribunal, New 
Delhi. Aspecific reference was made in the affida- 
vit filed insupport of the W.P.No.18565 0f 1991 in 
paragraph 9 to the said reference. A xerox copy of 
the order dated 4.3.1991 made by the Central 
Government was produced before us. It is in the 
following terms: 
*No.L.17011/107/90-1R- - BI): Whereas the 
Central Government is of the opinion that an 
industrial dispute exists between the employ- 
ers in relation to the management of Life 
Insurance Corporation of India and their work- 


men in respect of the matters specified in the ` 


schedule hereto annexed; : 
AND whereas the Central Government con- 
. siders it desirable to refer the said dispute for 
: adjudication; 
Now, therefore, in exercise of the powers con- 
ferred by Clause (d) of sub-sec.(1) and sub- 
scc.(2A) of Sec.10 of the Industrial Disputes 
Act, 1947 (14 of 1947), ttic Central Govern- 
ment hereby refers the said dispute for adjudi- 
: : cation to the Central Government Industrial 
., Tribunal, New Delhi. The said Tribunal shall 
give its award within a period of six months. 
The Schedule: “Whether theaction ofthe man- 
agement of Life Insurance Corporation of India 
in not absorbing Badli/temporary and part time 
‘workmen, employed in the establishment of 
. LLC. after 20.5.1985 is justified? If not, to 
what relief the workmen are entitled?” 
69. It is seen from the said copy'that the reference 
is wide enough to cover all the badli/temporary 
and part time workmen of the L.I.C. throughout 
the. country. Copies of the order have been for- 
warded to several associations of the employees in 
different parts of-the country as well as several 
individuals for necessary action. Mr.Singaravelan 
submitted that when his clients approached the 
Government for making a reference, their appli- 
cation was turned down and they.were not aware 
of the reference made by the order dated 4.3.1991. 
-According to him, his clients are not parties to the 
refcrence and they would prefer to have their 
rights determined by this Court. We see no sub- 
«tance in his submission. Scc.10(5) of the Indus- 
t, ial Disputes Act enables the appropriate Gov- 
ernment to include in a reference at any time after 
e the reference but before the submission of the 
award, such establishment, group orclass ofestab- 
..lishments whether or not at the time of such 
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inclusion any dispute exists or is apprehended in 
that establishment, group or class of establish- 
ments, if the Government is of opinion that the 
dispute.is of such a nature that such. establish- 
ments are likely to be interested in or effected by 
the dispute. There is no bar to the employees who 
are represented by Mr.Singaravelan to get them- 
selves included inthe reference now pending - 
before the Central Government Industrial Tribu- 
nal, New Delhi. It is stated that so far no progress 
has been made in the reference and the adjudica- 
tion process has not yet started. 
70. It was submitted by Mr.Chandru thatthe L.LC. 
has notso far raised any question as to the compe- 
tence ofthe Tribunal to decide the dispute. Coun- 
sel appearing for the Corporation disputed that 
statement. Whatever may be the position, it is for 
the Tribunal to decide the question of compe- 
tence also, if raised before it. We have already 
pointed out that theapplicability of the provisions 
ofthe Industrial Disputes Act is concluded only to 
the extent to which the rules covered by Sec.48(2C) 
of the Life Insurance Corporation Act applied. 
The latest pronouncement of the Supreme Court 
also shows that the Tribunals constituted under 
the Industrial Disputes Act are entitled to con- 
sider the claims relating to violation of the rules. 
Hence, we are not deciding here the question 
whether the petitioners are entitled to the benefits 
claimed by them. It is for the tribunal before which 
a reference is already pending to decide the dis- 
pute. Thus, on this question, while holding that 
the applicability of the Industrial Disputes Act is 
excluded from the field covered by Sec.48(2C) of 
the Life Insurance Corporation Act, we direct the 
parties to agitate their claims before the Central 
Government Industrial Tribunal, New Delhi, where 
a reference is already pending. 
71. IX. Unfair labour practice: The expression “Unfair 
labour practice” has been defined by Sec.2(ra) of 
the Industrial Disputes Act as any of practices 
specified in the Fifth Schedule. Part | of theFilth 
Schedule sets out unfair labour practices on the 
part >ftie employers and trade unions ofemploy- 
ecs. Entry 10 is in the following terms: 
“To employ workmen as ‘badlis”, casuals or 
temporaries and to continue them as such for 
years, with the object of depriving them of the 
status and privileges of permanent workmen.” 
Sec.25-T of the said Act prohibits an employer or 
workmen or a trade union, whether registered 


Terminated Full Time Temporary L.I.C. Employees’ Welfare Assn. v. Senr. Dil. 


II] Manager, L.I.C. of India Ltd. (F.B.-Srinivasan, J.) 


under the Trade Unions Act from committing any 
unfair labour practice. Sec.25-U of the said Act 
prescribes the penalty, for commission of unfair 
labour practices. 

72. The burden of song in these writ petitions is 
that the L.I.C. is guilty of unfair labour practice for 
quite a long time from the past. Reliance is placed 
on the observations made by the National Tribu- 
nals in the Awards passed in the references made 
to them. Those observations are wholly irrelevant 
in this case as 
employment made subsequent to 20.5.1985. The 
Natiónal Tribunals were concerned with the 


period prior to 20.5.1985. Moreover, the Awards © 


made by the Tribunals are subject matter of 
appeal pending before the Supreme Courtand the 
question will have to be decided only by that Court 
finally with regard to the earlier period. At this 
stage, no reliance can be placed on such observa- 
tions. 

73. We have already set out the relevant facts while 


tracing the history of the reference. It is seen - 


therefrom that the parties were governed by the 
interim orders passed by the Tribunals and Court 


after the reference was made to the National Tri- ' 


bunal, 1985. The order of the Supreme Court was 
made on 1.3.1989; It is the case of the L.I.C. that 
the terms of the compromise on the basis of which 
the Supreme Court passed the order were imple- 
mented and employments were given. Thereafter, 
, advertisement was issued calling for applications 
for Class II] and Class IV Posts as prescribed by 
the Regulations. The advertisement was published 
on 29.7.1989, which happened to be a Saturday. 
The first of these writ petitions was filed on 31.7.1989 
the very next working day. Obviously, the petition- 
ers were only waiting for the publication of such 
advertisement to rush to Court and obtain interim 
orders. An interim order was passed on 2.8.1989. 
What happened thereafter, has already been sct 
out in this judgment. It was seen therefrom that 
theintersm orders were being passed off and on by 
this Court and they had to be obeyed by the L.I.C. 


In fact, they had to facea proceeding for contempt - 


on the ground that they had disobeyed one such 
order. In such a Situation, there is considerable 
force in the arguments advanced by learned Sen- 
iorCounsel for the L.I.C. that the charge against 
the L.LC. that it has indulged in unfair labour 
practice is unsustainable. It is rightly pointed out 
by learned senior counsel that parties cannot be 
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made to suffer for obeying orders of court. No: 
material whatever has been placed before us in 
support of the serious allegation made by the | 
petitioners that the L.I.C. is guilty of unfair labour 
practice after 20.5. 1985. We hold that the said 
allegation has not been proved. 

74. However, we add that if in the reference pend- 
ing before the Central Government Industrial 
Tribunal the employees want to establish that the 
L.LC. is guilty of unfair labour practice after 
20.5.1985, it is open to them to raise the necessary 
plea and adduce evidence in support thereof. It - 
will be a matter in that event to be decided by the 
Tribunal. In so far as these writ petitions are 
concerned, the claim with which the petitioners 
came to this Court that the L.I.C. is guilty of unfair 
labour practice has not been proved. 

75. X. Constitutionality of Sec.2(oo)(bb) of the 
Industrial Disputes Act: The sub-section was intro- 
duced by Act 49 of 1984. Sec.2(00) of the Indus- 
trial Disputes Act defined ‘retrenchment’. The 
section as it stood before the Amendment Act 
read thus: 

: * “retrenchment” means the termination by 
the employer of the service of a workmen for, 
any reason whatsoever, otherwise than as a 
punishment inflicted by way of disciplinary 
action, but does not include-- 

(a) voluntary retirement of the workman; or 
(b) retirement of the workman on reaching the 
age of superannuation if the contract of 

. employment between the employer and’ the 
workman concerned contains a stipulation in 
that behalf; or 
(c) termination of the service ofa workman on 
the ground of conciliation officer." 

By the Amendment Act, sub-clause (bb) reading 
thus was introduced: 
“(bb) termination of the service of the work- 
man.as a result of the non-renewal of the 
contract of employment between the employer 
and the workman concerned on its expiry or of 
such-contract being terminated under a stipu- 
lation in that behalf contained therein; or." 
76. When reliance was placed by the L.I.C. onsub- 
clause (bb) to refute the contention of the peti- 
tioners that they have been retrenched from serv- 
ice, some of the petitioners decided to challenge 
the constitutionality of the sub-clause and filed 
writ petitions therefor. Such petitioners àre rep- 
resented by Mr.Singaravelan, Advocate. In his 
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opening argument, he did not advance any conten- 
tion inthis regard. Mr.Chandru, who appeared for 
the other petitioners, made it clear that he was not 
challenging the validity of the sub-clause in these 
proceedings. After Senior Counsel for the L.I.C, 
concluded his arguments in reply, Mr.Singaravelan 
sought to contend that the sub-clause is unconsti- 
tutional. According to him, it violates the provi- 
sions of Arts.14 and 16 of the Constitution of India 
and is contrary to the Directive Principles of State 
Policy contained in Part IV of the Constitution of 


India. It was submitted that the objects and rea- ' 


sons of the Amendment Act 49 of 1984 did not 
reveal any purpose for the insertion of Sub-clause 
(bb). According to him, the sub-clause defeats 
substantial rights made available to the petition- 
ers by Scc.25-H and the other provisions of the 
Industrial Disputes Act. We do not find any sub- 
stance in the arguments advanced. The compe- 
tence of the legislature to amend the definition of 
the expression “retrenchment” is not called in 
question. When the Industrial Disputes Act was 
passed in 1947, there was no definition for the said 
expression in thc Act. Nor did the predecessor Act 
viz., Trade Disputes Act, 1929 contain any defini- 
tion. Clause (00) was inserted by Act 43 of 1953 
with effect from 24.10.1953. In Hariprasad v. 
A.D.Divolkar, A.I.R. 1957 S.C. 121: 1957 S.C.J. 83: 
1957 S.C.R. 121: 1957 $.C.A. 57, the Constitution 
Bench of the Supreme Court held that the defini- 


tion introduced by Clause (00) had no wider meaning ' 


that the ordinary accepted connectiomof the word. 
The relevant passage is as follows: 

"(19). For the reasons given above, we hold, 
contrary to the view expressed by the Bombay 
High Court, that retrenchment as defined in 
Sec.2(00) andas used in Sec.25-F has no wider 
meaning than the ordinary, accepted connota- 
tion of the word: it means the discharge of 
surplus labour or staff by the employer for-any 
reasons whatsoever, otherwise than as a pun- 
ishment inflicted by way of disciplinary action, 
andit has no application where the services of 
all workmen have been terminated by the 
employer'on a real and. bona fide closure of 


`x 


business as in the case of Shri Dinesh Mills , 


Ltd., or where theservices ofall workmen have 
been terminated by the employer on the busi- 
ness or undertaking being taken over by 


another employer in circumstances like those 


of the Railway Company." 


- 
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77. In The State Bank of India v. Sundara Money, 
A.LR. 1976 S.C. 1111, a three Judge Bench of the 
Supreme Court held that as per the definition of 
the term “retrenchment”, terminationoftheserv- . 
ice of workman, whatever be the reason, would 


“amount to retrenchment unless it falls under the 


category of punishment by way of disciplinary 
action or in anyof the excluded clauses (a), (b) and `, 
(c). The Bench did not make any reference to the 
judgment of the five Judge Constitution Bench in 
Hariprasad's case, A.LR. 1957 S C. 121), or the 
accepted connotation of the term. However, the 
view taken in Sundara Money's case, A.I.R. 1976 
S.C. 1111, was accepted by the later Rulings of the 
Supreme Court. ; 

78. In the Statement of Objects and Reasons for 

the Amendment Act 49 of 1984 it is stated that 
"difficulties have arisen in the interpretation of 
the expression “retrenchment” and, therefore, it 
is proposed to exclude from the definition “‘termi- 
nation ofservice" ofa workman asa result of non- 
renewal of contract of employment on its expiry 
and termination of contract in accordance with 

the provisions thereof". Thus, sub-clause (bb) was 
introduced in the definition clause. . 
79. It has been repeatedly held by the apex court 
that the legislature is entitled by exercise of its 
powers within the limits prescribed by the Consti- 
tution to remove the basis of a decision rendered 
by a competent Court, thereby rendering that 
decision iheffective. Vide Municipal Corporation 

of City of Ahmedabad v. The New Shrock Spinning 
and Weaving Company Ltd., A.I. R. 1970 S.C. 1292. 

The distinction between a legislative act and a 
judicial act was brought out in the judgment in 
L.N.Saksena v. State of U.P., ALR. 1976 S.C. 2250, 

in the following passages: 

"21. The distinction between a ‘legislative’ act 
and a ‘judicial’ act is well known, though in 
some specific instances the line which sepa- 
rates one category from the other may not be 
easily discernible. Adjudication ofthe fights of 
the parties according to law enacted by the 
legislature is a judicial function. In the per- 
formance of this function, the court interprets 
and gives effect to the intent and mandaté of 
the legislature as embodied in the statute. On 
the other hand, it is for the legislature to lay 

- down the law, prescribing norms of conduct 
which will govern parties and transactions and 
to require the court to give effect to that law. 
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22. While, in view of this distinction between 
legislative and judicial functions, the legisla- 
' ture cannot by a bare declaration, without 
more, directly overrule, reverse or override a 
judicial decision, it may, at any time in exercise 
ofthe plenary powers conferred on it by Arts.245 
and 246 of the Constitution render a judicial 
' decision ineffective by exactinga validlaw ona 


` topic within its legislative field fundamentally - 
altering or changing with retrospective, cüra- ` 


. tive or neutralising effect thé conditions on 
whichsuch decision is based. As pointed out by 
Ray, C.J. in Indira Gandhi v. Raj Narain, A.LR. 


1975 S.C. 2299: 1975 $.C.C. (Supp.) 1, the 


‘rendering ineffective ofjudgments or orders of 
competent courts and tribunals by changing 

. their basis by legislative enactment is a well 
known pattern of all validating Acts. Such 

, validating legislation which removes the causes 
for ineffectiveness or invalidity of actions or 
proceedings is not an encroachment on judi- 

. cial power. 

. 23. Hari Singh v. Military Estate Officer, A.LR. 
1972 S.C. 2205: (1973)1 S.C.R. 515, a Bench of 
seven learned Judges of this Court laid down 
that the validity of a validating law is to be 


judged by two tests. Firstly, whether the legis-. 


lature: possesses competence over the subject- 
matter, and, secondly, whether by validation 
the legislature has removed the defect which 
the courts had found in the previous law. To 
: these we may add a third. Whether it is consis- 


, tént with the provisions of Part III of the - 


Constitution." 
80. The three tests prescribed i in the above ruling 
are satisfied in the present case. Nothing was 


urged before us to show how the amendment - 


offends the provisions of Part III of the Constitu- 
tion of India. There is no question of the sub- 


clauses being invalid on the ground that it runs 


counter to the provisions of Secs.25-F, 25-G and 
25-H of the Industrial Disputes Act. The expres- 
sion “retrenchment” used in those sections must 
be understood only in the way in which it is defined 
in Sec.2(00) of the Act. We have no hesitation in 
holding that sub-clause-(bb) of Sec.2(00) of the 
Industrial Disputes Act is valid and constitutional. 
81. XI. Are the petitioners retrenched employees?: 
We have already held that the L.I.C. (Staff) Regu- 
lation are valid and applicable to the petitioners. 
We have also referred io the fact that the 


Manager, L.I.C. of India Ltd. (F.B.-Srinivasan, J.) 


603 


petitioner were appointed. temporarily under 
Regn.8. We bave held that the provisions of the 
Industrial Disputes Act are excluded to the extent 
covered by the Regulations. It follows automati- 
cally that the petitioners' who are governed by 
Regn.8 cannot claim to-have been retrenched as 
defined by the Industrial Disputes Act. They can- 
not invoke the provisions relating to retrenched 
employees. Itwas argued that the work for which 
the petitioners were recruited continued to exist 
and the termination ofservice at the expiry of the 
contractual periods was nothing but retrench- 
ment as defined by sec.2(00) of the Industrial 
Disputes Act. Reliance was placed on some deci- 
sions including one of this Court in K Rajandran v. 
Director. P.&. H. Corpn. of India Ltd., New Delhi, 
1992 Lab.I.C. 909, which turned on theinterpreta- 
tion of-Sec.2(cc) after the introduction of sub- 
clause (bb). We do not wish to express our views 
on the correctness of the view taken in these 
rulings. They have no application in this case, as 


the petitioners are governed by Regulation 8 of 


the Life Insurance Corporation óf India (Staff) 
Regulations. Hence, we hold that the peütoners 
are not retrenched employees. 
82. By wey of summing up, our conclusions are as 
follows: . 
(1) The Life Insurance Corporation (Staff) 
Regulations, 1960are valid and they are appl 
cable to the petitioners. 
(2) The provisions of the Industrial Disputes 
Act are not applicable to the petitioners with 
reference to matters covered by Sec.48(2C) of ` 
the L.I.C. Act. 
(3) Itis not proved that L.I.C. is guilty of unfair 
- labour practice. It is open to the petitioners to 
. Taise the plea and prove it before the Central 
Government Industrial Tribunal, New Delhi, 
where a reference is already pending. 
(4). Sec.2(00)(bb) of the Industrial Disputes 
Act is constitutionally valid. 
(5) The petitioners are not retrenched 
employees as they are governed by Regn.8 of 
the L.I.C. of India (Staff) Regulations. 
83. Counsel for the petitioners submitted that as 
an interim measure, orders should be passed by 
this Court enabling the petitioners to continue in 
service till they obtain appropriate interim orders 
from ihe Central Government Industrial Tribu- 
nal, New Delhi. We are not inclined, on the facts 
and circumstances of this case, to pass any such 
; $i 
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order. We have already pointed. outthatthe first of 
these writ.petitions was filed on the very next 
working day after the L.I.C. published an àdver- 
tisementcalling for applications. Atthat time, the 
petitioners therein had not put ina total service of 
_ even 200 days. In fact, only a few of them had been 
in service for over 150 days, but less than 200 „days 
and that too, in different periods and not continu- 
ous. Most of them had worked only for less than 90 
days. The petitioners cannot take advantageof thè 
period during which they had been in service 
pursuant to the interim orders of this‘Court and 


claim that they should be allowed to continue in ` 


service till they move the Industrial Tribunal. 
Even as early as on 29.11.1990, the judgment in 
W.P.No.4907 of 1990 rendered by one of us had 
* pointed out that the remedy of the employees was 
to take appropriate steps under the Industrial 
' Disputes ‘Act. Yet, the employees’ association 
continued to file writ petition after writ petition in 
this Court taking their chances before different 
learned Judges who were in charge of writ peti- 
tions at different times. A reference has been 
made to the Central Government Industriał Tri- 
bunal in March, 1991. Ifthe employees were inter- 
ested, they could have approached the Tribunal 
long back and obtained appropriate directions: 
After the Division Bench heard arguments in detail 
and reserved judgment 0n6.9.1991, a spateof writ 
petitions has been filed and invariably reliance is 
placed upon the fact that the petitioners therein 
had worked for long number of days, over and 
above the requisite period of 240 days. But, obvi- 
ously, they wereable to bein service becauseofthe 
interim orders of this Court. In such a situation, 
wesee no warrant to grant any relief asan interim 
measure, while we have taken the view that the 
merits of the claim made by thg petitioners are to 
' bedecided only by the Industrial Tribunal. Hence, 
we refuse to pass orders as prayed fór by the 
dd 
84. In the result, the writ petitions are dismissed. 
There will be no order as to costs. 
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IN THE HIGH-.COURT OF JUDICATURE AT 
MADRAS. > . 


Present:- Lakshmanan, J. . 


G.S.No.936 of 1989 ` 12th May, 1992. 
rene Dakshinamurthi and others 
Plaintiffs 


v. y ] - 
Board of Trustees, Srinagar Colony, Madras rep- 
resented by its Executive Trustee and others 

il ...Respondents. 


(4) Civil Procedure Code ( vof 1908), O.1, Rule 8 - 
Notice issued by Board of Trustees for allotment of 
plots to different persons - Persons if acquire com- 


, mon interest by virtue.of such notice - If suit in 


representative capacity can be instituted to enforce 
their individual rights. — - 

(B) Specific Relief Act (XLVII of 1963), Sec.39 - 
Notice issued by Board of Trustees for allotment of . 
plots to persons and calling on them to deposit 
necessary amounts - Persons who had acted in 
pursuance of the notice, if can compel specific per- 


. formance of allotment. 
- Held:- O.1, Rule 8, C.P.C. is to benefit the other 


persons who have the same interest as that of the 
plaintiffs in the suit. The Plaintiffs and the other 
applicants have mentioned in the plaint that they 
are having a common interest in the sense all of 
them have interest in the matter of allotment of 
plot pursuant to the notice dated 9.9.1982. They 
acquired common interest by virtue of that notice. 
Hence, the suit is maintainable under O.1, Rule 8, 
C.P.C. [Para 17] 


-In pursuance of the notice dated 9.9.1982 calling 


for application for allotment:of plot and also 
asking the applicants to deposit earnest money of . 
Rs.15,000 per ground initially defendants 1 to 6 
haveniadea representation thatintheeverit of the 


' conditions mentioned in the notice being com- 
` plied with, the defendants should act in accor- 


dancewith the notice e., allotment of the plots in 
the.manner set out in the said notice. Tti is not the 
case of the defendants that the plaintiffs and other, 
applicants have contravened any of the conditions 
and that the defendants cannot be compelled to 
act in accordance with the said notice. It will be 
pertinent to note that even after the said notice, 
the matter was kept pending for nearly six years ~ 


^ 


IT] 
and only in the year 1988 ie. on 26.5.1988, under 


| , Ex P-8the defendants called upon the plaintiffs to 


pay an additional sum of Rs.35,000 for each of the 


applicants to meet the improvement charges. By. 


Ex.P-8, dated 26.5.1988, the defendants sent a 
circularthat on payment ofimprovement charges, 


the Corporationof Madras would be in a position : 


to give sanction and after such payment, the trus- 
tees would be in a position to act in accordance 
with the notice dated 9.9.1982. Having held out 
that the plots will be allotted to the plaintiffs and 
other applicants in the manner contained in the 
said notice and having collected an initial deposit 
of Rs.15,000and further advance of Rs.35,000, it is 
no longer open to defendants 1 to 6 to contend 
that they are not bound to act in accordance with 
the notice dated 9.91982 since that notice was 
issued without any commitment on the part of the 
Board of Trustees. Under Sec.39 of the Specific 
Relief Act, the plaintiffs are entitled to compel 
performance of the act by defendants 1 to 6 by 
reason of the notice dated 9.9.1982 and direct 
them to prevent breach of the obligation on their 
"part. The plaintiffs have acquired legal right with 


reference to the property in the manner set out in , 


-the.notice dated 9.9.1982. In other words, the 
applicants who had acted in pursuance of the 
notice have acquired the legal right by virtue of 
which they reasonably believed that the Board of 
Trustees would conduct an auction or allot plots 
in the manner set out in the notice so that they 
would be in a position to'acquire. The plaintiffs 
havealso suffered a detriment by reason of the fact 
thatin the hope that they would bein a position to 

get plots, the plaintiffs and other applicants have 
not made any efforts to acquire any land elsewhere 
in the City at the same price before the escalation 
of the land price. Under these circumstances on 
the principle of promissory estoppel, defendants 1 
to 6are estopped from contending that they would 


not act in accordance with the circular dated 9.9,1982 - 


and,that the plaintiffs have not acquired any legal 
right. [Paras 19, 20 and 22 
Cases referred to: So 
Sankiah v. Vadakasi, 1980 T.L.N.J. 86; Harris v. 


Nickeson, (1873) L.R. 8. Q.B. 286; The Gujarat - 


State Financial Corporation v. Mis. Lotus Hotels 
(P) Ltd., A.LR. 1983 S.C. 848: (1983)3 S.C.C. 379: 
(1983)2 Com.L.J. 202: (1983)2 S.C. W.R. 144; 


. Tapti Oil Industries v. State of Maharashtra, A:LR. 


1984 Bom. 161 (F.B.). 


‘Madras represented by its Commissioner. 


Dr. Kamala Dakshinamurthi v: Board of Trustees, Srinagar Colony (Lakshmanan, J.) l 605 - 


B.T.Seshadri, for Plaintiffs. j „a 
V.S.Subramanian, for S.Subramanian and 
R.Sashidaran, for Defendant Nos.1 to 6. 

The Cour: délivered the following — : 
JUDGMENT-- Plaintiffs 1 to 3 have filed the 
above suit in a representative capacity after 


obtaining necessary permission from this Court 


under O.1, Rule 8 of the Code of Civil Procedure. 
In Appln. No.2219 of 1989, this Court granted 
permission to the 3rd applicant viz., the 3rd plain- 


_ tiff to prosecute the suit on behalf the applicants | 


and also those applicants who are jointly inter- 
ested in the'relief, whose hàmes have been men- 
tioned in the plaint. The order has been passed on 
3.5.1989 and this Court directed notice by way of 
publication in one issue of Malai Malar. Accord- 
ingly, publication has been effected. Thereafter, 
the plaint has been presented. 

2. The ist defendant is the Board of Trustees of. 
Srinagar Colony represented by its Executive, 
Trustee R.Butchi. Defendants 2 to 6 are the trus- ` 
tees and the 7th defendant is the Corporation of .. 
3. The 1st defendant Board of Trustees is a body 
constituted under a decree dated 18:7.1969 in^ 
C.S.No.10 of 1964 for the purpose of taking over: 
anddealingwith the vacant land in thesaid colony. 
The decree vested the vacant land in the 1st defen- 
dantand authorised the Board tosell the lands and ' 
utilise the sale ‘proceeds for the amenities 
intended for the common benefit of the colony. 


` Among the lands vested, about 20 grounds of land 


described in the schedule to the plaint. The 1st 
defendant already obtained the sanction of the 
lay-out in L.A.No.29 of 1957 and the Commis: 
sioner and Secretary, Housing and Urban Devel-. 
opment Department, by G.O.Ms.No.997, dated ] 
19.11.1981, has allowed the appeal of the Execu- 
tive Trustee of Srinagar Colony for conversion of - 
the portion of the land measuring 20 grounds 615 
sq.ft. in the approved layout No.29 of 1957 in | 
T.S.Nos.92/2C and 92/3 of Venkatapuram village, 
reserved for public purpose under 10% reserva- 
tion, into house sites. In view of the fact that the 
Government have already permitted conversion 
of the land into house-sites, the Board of Trustees 
by their communication dated 9.9.1982 issued notice 
calling for applications from the persons bona fide 
in need of housé site dnd to allot the plots to them. 
It was stated in that communication that the Board 
of Trustees have prepared asketch or layout for 20 
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grounds of plot of land at their disposal into 16 
plots and that it was proposed to allotthem among 
those found eligible by. casting lots or by public 


auction. The Board of Trustees have called for. 


from the applicants Rs.15,000 per ground as 
deposit, which would be adjusted towards the cost 
of plotwhich would be ultimately allotted to them. 
The notice further stated that if itis decided to sell 
in public auction, it may not be necessary to pay 
any price in advance and if any other method is 


decided, the price will be fixed taking into account, 


the market value, ignoring the abnormal value 
collected by the real estate speculators. 

4: Ori ginally, there were about 40 applicants who 
had applied for allotment of plots and aiso paid 
deposit. Subsequently, in view of the delay, many 
of the applicants withdrew their applications and 
only 15 were remaining including the plaintiffs 
herein. In May, 1988, a circular was issued by the 
Ist: defendant by which the applicants were 
informed that the 7th defendant is insisting on 
payment of improvement charges i Le., the cost of 
laying roads, drainage, etc., in advance before 
approving the plan and that the amount has to be 
_ collected from the persons who will be allotted 
plots. [t was stated that it has, therefore, become 
necéssary to finalise the allotment. Subsequently, 
a meeting was held. In that meeting, the applicants 
were requested to contribute Rs.35,000 each to 
. make the sum of Rs.8,00,000 as demanded by the 
7th defendant towards improvement, charges. It 
was also stated that the minimum price per plot 
would be Rs.1.5 lakhs. On this basis, a circular 
dated 26.5.1988 was issued. The plaintiffs and 
other applicants have paid Rs.35,000 each as 
additional advance. The 3rd plaintiff has paid only 
Rs.25,000. Inspite of the fact that additional 
- advance was paid, since nothing further happened, 


. the plaintiffs caused a noticé to be issued to the. 


defendants calling upon .the trustees to act in 
accordance with the circular dated 9.9.1982. The 


- _ Board of Trustees sent a reply stating that there 
* has been no concluded contract and the plots are. 


"offered for sale and not for the purposeofimprov- 
ing the locality but for different consideration and 
that the offer was also subject to the terms and, 
conditions mentioned therein and unless those 
terms and | conditions aré fulfilled, the question of 
sale does ‘not at all arise. It was also stated that 
since the contract is not possible, it was decided to 
return the amount due to the persons who have 
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deposited. The 1st defendant returned the amounts. 
5. The plaintiffs senta rejoinder refusing to accept 
the cheques and they sent back the cheques to the 
1st defendant. Inasmuch as the 1st defendant failed 
to act in accordance with the notice dated 9.9.1982, 


* the suit was filed by the plaintiffs and other appli- 


cants for a mandatory injunction directing defen- 
dants 1 to 6 to take action pussuane to the notice 
dated 9.9.1982 for allotment of plots and also for 
a permanent injunction restraining defendants 1 
to 6 from dealing with the plots in any manner 
whatsoever except in accordance with the circular. 
dated 9.9.1982. 

[Paras 6 to 15 omitted - Ed.} 

16. Issue Nos.1 and 3:- These two issues can be 
taken-up together. It was contended on behalf of 
defendants 1 to 6 that each one of the several 
parties will have his or their own individual rights 
and the transaction in question, as will-be seen 
from the plaint, is based on offer and acceptance, 
ie.,onthebasis of the contract. Insuch asituation, 


. by any stretch of imagination, O.1, Rule 8 of the . 


Code of Civil Procedure cannot apply and in fact, 

on the basis of the alleged contract, an individual 
suit for specific performance can only lie if the 
plaintiffs are so advised. Mr. V.S.Subramaniam, 
learned counsel for the defendants further con- 
tended that an action on the basis of an alleged ` 
offer or proposal cannot be instituted as represen- 

tative one and on this ground alone, this suit will 

have to bedismissed. It was reiterated that atleast ' 
each one of the individual applicants will have his 

or herown causeofaction and the samecannot be 

attempted to beclaimed ina representative capac- 

ity. 

17.1am unable to agree with the contention raised 

by defendants 1 to-6 on these two issues. Under 

O.1, Rule 8 of the Code of Civil Procedure it is 

provided as follows: 

' “One person maysue or defend onbehalf ofall 
in same interest. Where there are numerous 
persons having the same interest in one suit, 
one or more of such persons may, with*the 
permission of the court, sue or be sued, or may 
defend such suit, on behalf of, or for the benefit 
of all persons so interested.” i 

Sub-rule (2) is as follows: 
“The court shall in every case, where. a permis- 
sion or direction is given under sub- rule (1) at . 
. plaintiff's expense, give notice of the institu- 
tion-of the suit to all persons so interested, 


either by personal service, or where, by reason 
of the number of persons or any other cause, 
such service is not reasonably practicable, by 
public advertisement as the court in each case 
may direct.” 
This provision is to benefit the other persons who 
have the same interest as that of the plaintiffs in 
the suit. The plaintiffs and the other applicants 
have mentioned in the plaint that they are having 
a rommon interest, in tlie sense, all of them have 
interest in the matter of allotment of plot pursu- 
ant to the notice dated 9.9.1982. They acquired 
common interest by virtue of that notice. Hence, I 
am of the view, that the suit is maintainable under 
0.1, Rule 8, C.P.C. 
18. In this case, as already stated, permission ofthe 
Court wassought before the institution ofthesuit 
in Application No.2219 of 1989, which was granted 
on 3.5.1989. This Court directed notice by way of 
publication in oneissueof Malai Malar, which has 
already beén made and it has also been filed. 
Under these circumstances, there is nothing wrong 
in the institution of the suit in a representative 


capacity. Since this Court has granted permission, - 


there is no question of the defendants contending 
after the institution of the suit, that the suit is not 
maintainable under O.1, Rule 8 of the Code of 
Civil Procedure. In this connection, the decision 
cited by Mr.B.T.Seshadri, learned counsel for the 


plaintiffs, reported in Sankiah v. Vadakasi, 1980 . 


T.N.L.J. 86, can be usefully referred to. d page90 
it is clearly stated as follows: 
“It is not the concern of the defendants whether 
- the persons whom the plaintiffs seek to repre- 
sent sce eye to eye with the plaintiffs in the 
matter of conduct of the suit.” 
Iam of the view that the defendants have no locus 
standi to say that the plaintiffs are not competent 
to represent the others whom they seek to repre- 
sent. Therefore, the contention of defendants 1 to 
6, based on the ground that the suit is not main- 


tainabte under O.1, Rule 8 of the Code of Civil, 


Procedure since the plaintiffs have no interest in 
common, is notsustainable. Hence, Ianswer Issue 
Nos.1and3 in favour ofthe plaintiffs and hold that 
thesuitas framed is maintainableand that thesuit 
filed in a representative capacity is also maintain- 
able and not as alleged otherwise by defendants 1 
to 6. 

19#Issue Nos.2 and 4:- These two issues can be 
answered together. In pursuance of the notice 
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dated 9.9.1982 calling for applications for allot- 
ment of plot and also asking the applicants to 
deposit earnest money of Rs.15,000 per ground 
initially defendants 1 to 6 have made à representa- 
tion that in the event of the conditions mentioned 
in thé notice being complied with, the defendants 
would act in accordance with the notice ie, allot- 
ment of plots in the manner set out in the said 
notice. It is not the caseof the defendants that the 
plaintiffs and other applicants have contravened 
any of the conditions and that the defendants 
cannot becompelled to act in accordance with the 
said notice. It will be pertinent to note that even 
after the said notice, the matter was kept pending 
for nearly six years and only in the year 1988 ie. on 
26.5.1988, under Ex.P-8, the defendants called 
upon the plaintiffs to pay an additional sum of 
Rs.35,000 for each of the applicants to meet the 
improvement charges. 

20. The notice calling for applications, which is 
sought to be enforced, is marked as Ex.P-2. By 
Ex.P-8, dated. 26.5.1988, the defendants sent a 
circular that on payment of improvement charges, 
the Corporation of Madras would be in a position 
to give sanction and after such payment, the trus- 
tees would be in a position to act in accordance 
with the notice dated 9.9.1982. Having held out 
that the plots will be allotted to the plaintiffs and 
other applicants in the manner contained in the 
said notice and having collected an initial deposit 
of Rs.15,000and further advance of Rs.35,000, itis 
no longer open to defendants 1 to 6 to contend 
that they are not bound to act in-accordance with 
the notice dated 9.9.1982 since that notice was 
issued without any commitment on the part of the 
Board of Trustees. So far, the, 7th defendant has 
not issued sanction of the layout nor did it impose . 
any condition with reference to the sanction 
except payment of improvement charges. The 
Board of Trustees have miserably failed to fulfil 
their obligations in regard to payment ofimprove- 
ment charges and there has been a serious dereli- 
cation of duty on their part. and they cannot take , 
advantage of their own mistake. In fact, by Ex.D- 
9 letter dated 22.8.1988, the 7th defendant 
demanded a sum of Rs.9,65,700 as tentative 
improvement charges and they have given the cal- 
culation. The Board of Trustees had with them on 
the date of Ex.D-9 more than Rs.10 lakhs having 
collected from all the applicants, not only by way 
of initial deposit but also additional deposit. In 
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viewofthis, the Board of Trustees, who have failed 
to discharge the.obligation enjoined on them, 
cannot contend that they are not bound to act in 
accordance with the notice dated 9.9.1982. 

21. It is also false to allege that the 7th defendant 
has demanded an exorbitant amount. In fact, D.W.1 
in his cross-examination has clearly stated that the 
7th defendant has changed the improvement charges 
from Rs.6.3 lakhs to Rs.8.5 lakhs, He has also 
stated that Rs.8.5 lakhs was demanded i in 1986 and 


n 


because of this, Ex.P-8 circular was issued. There- 


fore, itis argued on behalfof the plaintiffs that the 
defendants are estopped from contending that the 
plaintiffs have no right to insist on the defendants 
to act on the basis of the circular dated 9.9.1982. 

The plaintiffs are not asking for the allotment of 
plots straightaway. There is an obligation on the 
part ofdefendants 1.10 6 by reason of the represen- 
tation contained in the notice dated 9.9.1982 and 
to prevent breach of that obligation, it has become 
necessary to compel performance of certain acts 
which the court is capable of enforcing. 

22. Under Sec.39 of the Specific Relief Act, the 
plaintiffs are entiticd to compel performance of 
the. act by defendants 1 to 6 by reason of the notice 
dated 9.9.1982 and direct them to prevent breach 
of the obligation on their part. The Plaintiffs have 
acquired legal right with reference to the property 
in the manner set out in the notice dated 9.9.1982. 
In other words, the applicants who had acted in 


_ pursuance of the notice have acquired the legal 


right by virtue of which they reasonably believed 
that the Board of Trustees would conduct an 
auction or allot plots in the manner set out in the 


notice so that they would be in a position to’ 


acquire. The plaintiffs have also suffered a detri- 
ment by reason of the fact that in the hope that 


- they would be in a position te get plots, the plain- 


tiffs and other applicants have not made any 
efforts to acquire any land elsewhere in the City at 
the same price before the escalation of the land 
price. Under these circumstances, on the prin- 
ciple of promissory estoppel, defendants 1 to 6 are 
estopped from contending that they would not act 


'inaccordance with the circular dated 9.9.1982 and , 


that the plaintiffs have not acquired any legal 

right. 

23. It is contended by Mr. V.S.Subramanian, learned 
ecounsel appearing for defendants 1 to 6, that the 


advertisement of an auction is.merely an intima- , 


tion of intention to sell, and therefore, in the 
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absence of fraud, the intending purchasers who 
attend the auction have no right of auction if the 


. property is not put up for sale. He also contended 


that even when the property is put up, it may be - 


withdrawn before the fall of the hammer. He 
further urged that in this case, no question of any 
fraud had been pleaded or proved and therefore, 
the question of fraud need not be considered and 
theannouncement ofthe sale by auction or by lots 
will at best be only an invitation to offer. He has 
also invited my attention to certain passages from 
Halsbury's Laws of England, IV Edition, Volume 
II, paragraph 233 and Volume IX, paragraph 231. 

He further submits that in this particular case, 
only offers had been invited and it is admitted that 
theoffers given by the plaintiffs or similat persons 
had not been accepted and consequently, no con- 
tract has come into being, which is capable of 


being enforced in any Court of Law. My attention _ 


was also drawn to the decision reported'in Harris 
v. Nickeson, (1873) L.R. 8 Q.B. 286. In that case, 
the defendant, an auctioneer, advertised in the 
London papers and distributed catalogues to the 
effect that certain brewing material plants and 
office furnitures would be sold by him at.Bury St. 
on a certain day. The conditions were the usual 
conditions, the first being, the highest bidder to be 
buyer. The plaintiff therein, a commission broker 
in London, had a commission to purchase at the 
sale of the office furniture advertised to be sold. 
He went to Bury St., St.Edmunds, attended the 
sale and purchased certain lots. Those described 
as Office furniture were not put up for sale but 
withdrawn. The plaintiff brought an action to 
recover 2 pounds 12s 6d for two days loss of time 
andon these facts, the Judgé gave judgment for the 
plaintiff but at the request of the defendants, gave 


him leave to appeal and the appellate Court had . 


categorically held that the trial Judge was wrong 
and that there is no offer and that the plaintiff is 
not entitled to any damages. In the said circum- 


stances, it is submitted, that the notice inviting ' 


Offers cannot be one that could be treated to give 
right to a legal right of offer and acceptance, since 
thesame is merely a notice inviting offers and the 
offer has been given in'this case but that offer had 
admittedly not been accepted. It is well known 
that only the offer is accepted and it would ripen 
into contract. Till it ripens into a contract, there 
cannot beanycauseofaction. On this ground also, 
the plaintiff's clajm cannot succeed. 


Ve 


I] - Dr. Kamala Dakshinamurthi v. Board of Trustees, Srinagar Colony (Lakshmanan, J) 


24. On the question of promissory estoppel, it was 
argucd on behalf of defendants 1 to 6 that the 
qucstion of promissory estoppel cannot arise in 
vicw of the fact that even at the outset there is no’ 
contract that has come into existence. Further, it 
was argucd that the 3rd plaintiff as P.W.1 alone 
has piven evidence and that the other two plain- 
tiffs have not chosen to give evidence about their: 
case pleaded in the plaint. Therefore, it was sub- 
mitted, the question of estoppel, in the circum- 
stances, cannot arise. I am unable to-give my seal 
of ápproval for the contentions raised by the learned 
counsel for defendants 1 tQ6. As stated above, and 
as rightly urged by Mr.B.T.Seshadri, the circular 
dated 26.5.1988 under Ex.P-8 clearly states that on 
payment of the iniprovement charges, the 7th 
defendant would be in a position to give sanction 
and aftersuch payment, the trustees would be in a 
position to act inaccordance with the notice dated 
9.9.1982. Defendants 1 to 6 having held out that 
the plots will be allotted to the plaintiffs and other 
applicants in the manner contained in the said, 
notice and having collected initial deposit of 
Rs.15,000 and further advancé of Rs.35,000 from 
each applicant, it is no longer open to them to 
contend that they arc not bound to act in accor- 
dance with the notice dated 9.9.1982 since that 
notice was issued withoutany commitment on the 
part of the Board of Trustees. In my view, defen- 
dants 1 to6 are estopped from contending that the 
plaintiffs have no right to insist on defendants 1 to 
6 to act on the basis of the circular dated 26.5.1988. 
The plaintiffs are not asking for allotment of plots 
straightaway. But, there is an obligation on the 
part ofdcfendants 1 to6 by reason of the represen- 
tation contained in the notice, and in order to 
prevent breach of that obligation, it has become 
necessary to perform certain acts, which this Court 
is capable of enforcing. The two decisions cited by 
Mr.B.T.Seshadri can very well be noticed in 
appreciating his contention on the'question of 
promissory estoppel. The first decision is reported 
in The Gujarat State Financial Corporation v. M/s. 

Lotus Hotels (P) Ltd.; ALR. 1983 S.C. 848: (1983)3 
SCC, 379: (1983)2 Com.L.J. 202: (1983)2 S.C W.R. 

144 and the second decision is reported in Tapti 
Oil Industries v. State of Maharashtra, A.I.R. 1984 
Bom. 161 (F.B.). 1 

25. The Gujarat State Financial Corporation v. M/ 
s.Lotus Hotels (P.) Ltd., A..R. 1983 S.C. 848: 

(1983)3 S.C.C. 379: (1983)2 Com.L.J. 202: (1983)2 
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S.C.W.R. 144, was a case filed by the Gujarat State 
Financial Corporation against M/s.Lotus Hotels 
Private Limited: The said Corporation, was an 
instrumentality devised to provide medium and 
long term credit to industrial concerns, inter alia, 
Hotel Industry. M/s.Lotus Hotels Private Limited 
is a Private Limited Company incorporated mainly 
to carry on the business of hotcl, restaurant, cafe, , 
etc. The said company proposed to set up a 4-Star 
Hotel under the name and style of Lotus Hotels. 
The promoter, after acquiring land where the 
proposed 4 Star Hotel was to be set up at Baroda, . 
approached the Corporation for a loan of Rs.30 
lakhs. The Corporation sanctioned a loan of Rs.29.93 
lakhs on certain terms and conditions. The com- 
pany wrote a letter to the Corporation accepting 
the terms and conditions on which the Corpora- 
lion agreed to advance the loan. As a part of the 
deal, the company had to create an equitable 
mortgage in favour of the Corporation for secur- 
ing the loan. The trouble erupted when in Octo- 
ber, 1978, two pseudonymous letters purporting 
to have been written by Ramanlal V.Patel and 
Chandrakant Pandya, addressed to the Chief, 
Minister of Gujarat State and Chairman, Indus- 
trial Development Bank of India, - Bombay, 
respectively, were received making serious allega- 
tions against the promoter of the hotel about his 
character and credit worthiness and also pointing 
out that he was facing several prosecutions in 
various Courts on account of his nefarious activi- 


‘ties. Acting on this letter, the I.D.B.I., who was 


approached for refinancing the loan, addressed 
certain enquiries to the office of the Corporation 
and then started an enquiry which led to the delay 
in processing the promiséd loan. Ultimately, by | 
letter dated 13.2.1979, the LD.B.I., informed the 


"Corporation that in view of the pending police 
< enquiry against the promoter of the hotel, the 
application for refinancing is treated as- closed 


leaving an option to the Corporation to resubmit 
the application on receipt of satisfactory report 


' from the concerned authorities in regard to thé 


pending enquiry against the main promoter. By 
that time;the promised equitable mortgage by the 
company was created in favour of the Corpora- 
tion. All other documents required to be executed 
by the company in favour of the Corpdtation 
enabling it to reccive the loan were also executed. 
However, the Corporation did not disburse the 
loan in terms of the agreement entered into 


610 


between the partics.. Ultimately, after protracted 
correspondence, the Board of the Corporation at 
its meeting held on 20.4.1979 resolved not to 
disburse the loan to the company and.the Presi- 


dent conveyed the information of the decision to . 


the company. The company moved a petition under 


Art.226 of the Gonstitution in the High Court of. 


Gujarat at Ahmedabad. A learned single Judge 


issued a mandamus directing the Corporation to - 


‘disburse the promised loan to the company forth- 
with in accordance- with its letter of offer.dated 
24.7.1978, followed by the agreement dated 1.2.1979. 
` The Corporation preferred an appeal. A Division 
Bench of.the Gujarat High Court, after hearing 
the appeal, agreed with the conclusion reached by 
the learned single Judge and dismissed the appeal. 
Then the Corporation filed the present appeal 
before the Supreme Court. Before the Supreme 
Court it was urged on behalf of the Corporation 
that the sanctioning of the loan by the Corpora- 
tion in favour of the company was conditional 
upon the I.D.B.I. undertaking to refinance the 
, loan and as L.D.B. İ. declined to refinance the loan, 
the Corporation cannot be compelled by a manda- 
mus to grant the loan. It was also incidentally 
urged that the dispute raiscd between the parties 
is in thc realm of contract and at best the Corpo- 
ration can be charged with breach of contract for 
which the remedy is by way of damages or any 
other remedy available to the company for breach 
of contract; but, in any case, a writ of mandamus 
cannot be issued compelling the Corporation to 
perform its part of the contract. The Supreme 
. Court rejected both the contentions and held-as 
follows: 
“It is too late in the day to contend that Ahe 
instrumentality, of the State, which would be 
‘other authority’ under Art.12 of the Constitu- 
tion car commit breach ofa solemn undertak- 
ing on which other side has acted and then 
contend that the party suffering by the breach 
; of contract may sue for damages but cannot 
compel specific performance of the contract. It 
was not disputed that the Gujarat State Finan- 
* cial Corporation which is set up under Sec.3 is 
- an instrumentality of the State and would be 
"4: ‘otherauthority’ under Art.12 of the Constitu- 
^. tin. By its letter of.offer and the subsequent 
.^ ' agreement theappcellant Corporation entered 
“into a solemn agreement in performance ofits 
SSiattlory duty to advancé the. loan of Rs.30 
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lakhs to the respondent-company. Acting on 
the solemn undertaking, the respondent pro- 
ceeded to undertakeand execute the project of 
setting up a 4 Star, Hotel. The agreement to 
advance the loan was entered into in perform- 
ance ofthe statutory duty.cast onthe Corpora: 
. tion by the statute under which it was created 
- and set up. On its solenin promise evidenced 
by the aforementioned two. documents, the 
"respondent incurred expenses, suffered liabili- 
ties to sct.up a-hotel. Presumably, if the loan 
was not forthcoming, the respondent may not 
have undertaken such a huge project. Acting - 
on the promise of the appellant evidenced by 
documents, the respondent proceeded to suf- 
fer further liabilities to implement and execute 
the project. In the backdrop of this incontro- 
vertible fact situation, the principle of promis- i 
sory estoppel would come into "play." 
The Supreme Court has also held.that the prin- 
ciple of promissory estoppel would certainly estop 
the Corporation from backing out ofits obligation 
arising from a-solemn promise made by it to the 
company. The Supreme Court further held that 
the company acting upon the solemn. promise 


. made by the Corporation incurred huge expendi- 


ture and if the Corporation is held to its promise, 


. the company. would be put in a very disadvanta- 


geous position and therefore, the principle of 
promissory estoppel can be invoked in this case. 

The Supreme Court has also referred to its earlier 
decisions reported in A.I.R. doi S.C. 621 and 
ALR. 1980.8.C. 1285. 

26. To the same efféct there is another Full Bench, 
decision of the Bombay High Court reported in 
Tapti Oil Industries v. State of Maharashtra, A.LR. 

1984 Bom; 161. Inthat case, reference was made to 
-the judgment of the: Supreme Court, where the . 
meaning of the word “detriment” has been consid- 


„ered. It has been held that in order to invoke the 


doctrine of promissory estoppel, it ‘is-not neces- 
‘sary for the promisce to show that he suffered 
detriment as a result of acting in reliance on the 
promise. But.it was pointed. out that if by ‘detri- 
ment was meant injustice to the promisee, which ' 
would result if the promisor were to recede from 
his promise, then. the detriment vould py 
come in as a necessary ingredient. ^? > | ,. 

27. Applying that: ratio, si caivtesalelyiakenin our 
case that the plaintiffs and other applicants have 
several detrimentand ifthe Board of/Trustees: are 


uteri 
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allowed to recede from their promise, then, defi: 
nitely, injustice would follow to the plaintiffs: and 
other applicants. The plaintiffs and other 'appli- 
cants who have made initíal deposits as early as 


1982 and further advance in 1988, cannot be | 


summarily told that the amountcan be taken back 


withoutinterest. This would, in my view; definitely. 


cause injustice. Therefore; on the’ principle of 
promissory estoppel, defendants 1 to 6 are estop- 
ped from contending that the plaintiffs have no 
right and that defendants 1 to 6 need not-act in 
accordance with the notice dated 9.9. Ios. 3 
[Paras 28 to 30 omitted - Ed.] : - 

31. Defendants 1 to 6-would contend that in the 
notice dated 9.9.1982, mention has béen made 
that the deposit is being’ collected without any 
commitment. This does not mean that the notice 
is issued and the deposit is collected merely for the 
purpose of returning it as and when they Please. 


What'is meant, by “without commitment” in Ex. 


. P-2 is this: 
“There are only 16 plots. There: were 40 appli- 
cants. The notice stated that all the applicants 
“would not be entitled to allotment and such of 
the applicants who get it by lots or in public 


auction alone entitled to allotment. There was . 


no assurance that by payment of deposit, thie 
- applicants would be entitled to the plots.” 
Therefore, none of the contentions of the defen- 
dants, in my view is, „tenable or pus hes by this 
Court. 
[Paras 32 and 33 animua? - Ed.] 
34. To sum up; the position is this: Under Issue 
No.1, I hold that the suit is maintainable. Under 
Issue No.2, I hold that' defendants 1 to 6 are 
estopped from contending that the plaintiffs have 
no right to insist on the defendants enforcing the 
circular dated 9.9.1982. Under Issué No.3 I Hold 
that the suit filed in a representative capacity is 
maintainable. Under Issue No.4, I hold that the 
plaingffs have legal right to enforce the circular as 
contended ‘in para 6 of the writtenstatement and 
para 5 of thé additional written statement. Under 
the Additional Issue, I hold that the plaintiffs are 
entitled to the relief asked for: 
35. In the result, the suit is decreed as prayed for 
and defendants 1 to 6 are directed to remit to the 
7th defendant the amount payable towards better- 
; ‘ment charges from and out of the earnest-money. 
-paid by the plaintiffs and other applicants, ‘and 
conduct an auction so as to enable the-plaintiffs 
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andother registered a pplicants- to bid for the plots 


and to allot the plots to the highest bidderforeach . 


plot: There will also bé a decreé for permanent 
injunction ` restraining the’ 1st defendant from. 
alienating: the vacant land measuring about 20 
grounds iri Stinagar Colony, Saidapei, Madras-15, 
inany manner other than by allotment of plots as 
per the circutar dated 9.9.1982. The suit as against , 
defendants- to 6 is:decreed with costs of the 
plaintiffs payable by the ‘Ist défendant. The suit as 
against the 7th defendant is dismissed without 
costs. 

N 
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Ordered accordingly. 
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S.A.No. 1446 of 1980 26th August, 1991. 


Marisprákasam nd ppellant 
Mara Mathalasal iea) and others ` 
- Respondents 


{A ) Tamil "Nadu District ecole Act ( V of 
1920), Secs.3(3), 3(24) and 197 Reconstruction of 
a butiding’ - Wall of house falling down - Recon- 
struction of wall ifreconstruction of building - Sanc- 
tion of “Municipality for. reconstructing wall, Y 
‘required. 

(B) Interpretation a Stanites - Definitions Api 
-cation of. ^ - 


"The wall on the western sid of the first deleri 


dant's house fell down and the first defendant. had 
taken steps to re-erect the wall. He ‘applied for 


-sanction to the Municipality. The plaintiff filed a 


suit for permanent injunction restraining the first 


‘defendant from putting upany house of construc- 


tion of the suit property. without sanction and 
approval of the site plan from the Nagercoil 
Municipality. . The Municipality; the: second 
defendant iri the suit refused to sanction the plan * 


‘by an order dated 21.7:1978 after the filing of the 


suit. The trial. court-held that Ue first’ defendant 
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was not entitled to reconstruct the wall without 
the sanction of the Municipality. On appeal, the 
conclusion reversed and it was held that there was 
no necessity for the first defendant to obtain the 
sanction of the Municipality for the purport-of 
' reconstructing the wall. In second appeal, i 

Held:- The special definition of the expression 
‘reconstruction of a building’ shall be applied for 
the purpose of Sec.197. If. that. definition is 
applied,:the present building will not fall under 
Sec.197. Clause (a) of Sec.3(24) relates to 
re-erection wholly or partially of a building after 
more than one halfofits cubical contents has been 
taken down or burnt down or has fallen down 
which at one time or not, certainlythe case will not 
be covered by clause (a). Clause (b) relates to any 
_ building of which outer wall has been taken down 
or burnt down or has-fallen down to or within ten 
feet of the ground adjoining the lowest storey of 


the building and of any frame building which has | 
so far been taken down or has fallen down as to |` 
leave only the framework of the lowest storey, - 
Clause (b) will also not be applicable to the pres: ` 


. ent case. Clauses (c) and (d) do not come any- 
where in the picture and it relates to place of 


public worship or any building not originally . 
constructed for human habitation or for public - 
worship, as the case may be, or the conversion into 


more than one dwelling house ofa building origi- 
nally constructed as one dwelling house only or 
the conversion of a dwelling house into a factory. 


The ruling in the Eluru Municipality represented by ` 
the Commissioner v. Gamini Veeramanikyam,. : 


(1954)2 M.L.J. 556, will apply on all fours to the 


present case. The court has no hesitation to reject - 
the contention put forward by learned counsel for , 

` the appellant that a wall abutting a public street 
irrespective or the height would fall within the : ` 
definition of building and that if a personwants to. 


construct or reconstruct a wall abutting a public 
street, he shall obtain prior- sanction of the 
es Authorities under Sec.197. 


When theres is a specific definition of a particular 
expression, that definition should be applied 
- unless there is anything repugnant to the context. 
e [Para 4] 
Cases referred to: 
The Eluru Municipality, represented by the Com- 
missioner v. Gamini Veeramanikyam, (1954)2 M.LJ. 
556; Emperor v. B.H. De Souza, I.L.R. (1911)35 


The Madras Law Journal Reports 
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Bom. 412; Emperor v. Kalekban Saradarkhan, LL.R. 
35 Bom. 236; Bandra. City Municipalty v. 
D.A.D.Monte, A.ILR. 1923 Bom. 407. 
P.Ananthakrishnan Nair, for Appellant. 

K V.Subramaniam, for Respondent Nos.2 to 8. 
The Court delivered the following 
JUDGMENT:- The plaintiffis the appéllant. The 
stit is one for permanent injunction restraining . 
the first defendant from putting up any house-or 
construction of the suit property, without sanc- - 
tion and approval of the site plan from the Nager- 


` coil Municipality. The Municipality was the sec- 


ond defendant in the suit. The plaintiff is the 
owner of the house bearing No.M.M.C.No.26/6A 
(old No.N.M.C.No.26/3). The wallon the western . 
side of the first defendant's house. fell down and ' 
the first defendant had taken | Steps to re-erect the 
wall. He applied for sanction to the Municipality 
on 1.12. 1977. Thesuitwas filed on21.12.1977. The 
Municipality refused to sanction the plan by an 
order dated 21.7.1978 after the filing of the suit. 

2. The trial court held that the first defendant was 
not entitled to reconstruct the wall without the 


- sanction of the Municipality. On appeal, the learned 


„Judge reversed the conclusion of the trial court 


_and held that there was no necessity for the first 


“defendant to.obtain the sanction of the Munici- 

pality for the purpose of reconstructing the wall. It 

‘is the correctness of the judgment that is chal- 

lenged by the respondent. 

3. The question turns on cesión feti of 

Secs.3(3), 3(24) and 197 of the Tamil Nadu Dis- 

trict Municipalities . Act, 1920, (hereinafter 

feferred to as the Act). Learned counsel for the 

áppellant placed reliance on the provisions of. 

Sec.197(1), which reads as follows: 

^. "If any person intends to construct or recon- 
,Structa building other than a hut, he P send 

. to the executive authority." 

Learned counsel submits that-the explanation to 

the section contains a special definition of the | 


- term ‘building’ for the purpose of Sec.197. Ac- ` 
[Paras 4 and 6] : 


cording to him, a wall abutting à public street, 

irrespective of its height would fall within the. 
definition of building and if a person wants to 
construct or reconstruct a wall abutting a public 
street, he shall obtain prior sanction of,thc 
Municipal Authorities under Sec. í97, ; 

4. Inorderto understand the purpose of the expla-| . 
-nation to Sec. 197(1), itis necessary to refer to the 


terms of Sec.3(3), in wach a 'building' is defined 


"o Mariaprakasam v. Maria Mathalasal (died) (Srinivasan, J.) 


as ‘including a house, out-house, stable, latrine, 
|shed, hut, wall (other than a boundary wall not 
exceeding eight feet in'height) and any other such 


structure, Whether of masonry, bricks, wood, mud, : , 


'| metal or any other material whatsoever.” In the 
definition under Sec.3(3) an exception is ‘made 
with reference to the boundary walls not exceed- 
ing 8 feet in height. In order to cover boundary 
walls of lesser height also, explanation to Sec.197(1) 
has been introduced. Under that explanation if 
the wall abuts a-public street, then would fall 
within the definition of building whatever may be 
the height thereof. Sec.197(1) will apply only to 
cases of construction or reconstruction ofa build- 
ing other than a hut. The expression “reconstruc- 
tion of a building” is specifically defined under 
Sec.3(24) of the Act, which is as under: 

“Reconstruction” of a building includes: 
(a) the re-erection wholly or partially of a 
building after more than one-half ofits cubical 
contents has been taken down or burnt down, 
- or has fallen down whether at one time or not; 
(b) the re-erection wholly or partially of any 
~ building of which an outer wall has been taken 
down or burnt down or has fallen down to or 


within ten feet of the ground adjoining the- 
lowest storey of the building, and of any frame . 
building which has so far been taken down or - 
burnt down or ha$ fallen down as to leave und ^ 


the framework of the; lowest storey; 


(c) the conversion into a dwelling-house ora - 


place of public worship of any building not 
originally constructed for human habitation or 
for public worship, as the case may be, or the 


conveision into more than one dwelling house - 
of a building originally constructed as one 


dwelling-house only or the conversion of a 
dwelling house into a factory; 

(d) the re-conversion into a dwelling-house or 
a place of public worship or a factory of any 


building which has been discontinued as, or. ' 


appropriated for any purpose other than, a 


dwelling-house or a place of public worship or: ~ 


factory as the case may be." 
When there is a specific definition of a particular 
expression, that definition should be applied 
unless there is anything repugnant to the context. 
The specific definition of the expression 'recon- 
struction of a building' shall be applied for the 
purpose of Sec.197. If that definition is applied, 
the present building will not fall under Sec.197. 
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Clause (a) of Sec.3(24) relates to re-erection, wholly’ 
or partially of a building after more than one half 
of its cubical contents has been taken down or 
burnt down, or has fallen. down whether at one 
timé or not. Certainly the case will not be covered 
by clause (a). Clause (b) relates to any building of 
which an outer wall has been taken down or burnt 


-down or has fallen down to or within ten feet of the 


ground adjoining the lowest storey of the building, 
and of any frame building which has so far been 
taken down or has fallen down as to leave only the 
framework of the lowest storey. Clause (b) will 
also not be applicable to the present case. Clauses 
(c) and (d) do not come anywhere in the picture 
and it relates to place of public worship or any 
building not originally constructed for human 
habitation or for public worship, as the case may 


_be, at the cpaversion into more than one dwelling 


housé of a building originally constructed as one 
dwelling house only or the conversion of a dwell- 
ing house into a factory. ` 


--5. Sec.3(3) and (24) of the Act havé béen consid: 


ered by a Division Bench of this Court in Eluru 


. Münicipality represented by the Conimissioner v. 


Gamini Veeramanikyam, (1954)2 M.L.J. 556. It is 
worthwhile to extract the relevant observations of 
the Division Bench, which set out ine law very 
‘clearly: - 
“Sec. 3, Clause (24) defines reconstruction as 
‘including the re-erection wholly or. partially of 
abuilding after more than-one- -half ofits cubi- 
`- cal contents has been,taken down or burnt 
down or has fallen down, whether at one timc 
ornot. Theother portions of thedefinition are 
not material for this case. The argument of the 
appellants’ learned counsel was that ‘building’ 
according to the definition includes a ‘wall’ 
.and admittedly there has been a re-erection of 
some of the walls in the building. It is true that 
^ thedefinition of a ‘building’ includes a-‘wall’, 
- but it must not be overlooked that this defini- 
tion is subject to the condition “unless there is 
anything repugnant in the subject or context.” 
It is not as if wherever the work ‘building’ 
occurs, the entire definition can besubstituted 
‘always. In clause 24(b), it is obvious that the 
` word is used as not including a wall, because 
there is a reference to “an Outer wall" of 
the building. It is, therefore "necessary that * 
the: definition should be appropriately 
applied according to the context. In Emperor v. 


2- 


614 


Ü D 


| B.H. De Souza, LL: R (1911)35 Bom. 412,- ‘the 


. - question aroseon the construction ofa similar 


provisionin the District Münicipal Act. Under 


. Sec.96 of that. Act, before beginning to erect 


any building, orto alter externally or add to an 
existing building, or re-construct any project- 


: ing portion of any building, the person intend- 
. ing to build,.alter or,add, should give the 


. Municipality, notice in writing, and if any one 
.' began or made any building or ralteration with- 


. out giving such notice, he was liable to, be 


punished ‘with fine. one of the side walls of a 
house had fallen down and.the owner re-built 
it upon its foundation without getting the 


permission of the Municipality. He was there- . 
. upon charged under the above section for having 


erected a building without the permission of 


,the Municipality. There was a difference of 


;... opinion between Chardavarkar, J..and Hea- 


e 


` 


utt 


a 


ton, J.; on the question whether the accused 
committed any offence, and there was a refer- 
ence toa third Judge, Sir Basil.Scott, C.J. who 
held, agreeingwith Heaton, J., that the accused 


- had'committed no offencé. The contention of 
..the,Municipal Council in the case has.based 


upon,the definition of "building" which 
included "walls". It was held, however by a 


, majority of the learned Judges that re-con- 


. Sstruction ofa small wall in the building did not 
-., constitute the erection ofa building. Scott, C.J. 


observed: “Whether the reconstruction of a 
. wall whatever importance forming part of a 


house necessarily the ‘erection of a building’ 
-depends upon whether the interpretation clause, 
Sec.3(7), is to, be. taken ' as , substituting 
impliedly for the word (‘building’ wherever it 


- occurs in the Act not merely all erections fall- 


Tt 


- ing within the ordinary comprehension of the 


. . term ‘building’ but also all other things 
- „included within the definition. Itis recognised 


in England to bea rule with regard to the effect 
of interpretation-clauses of a comprehensive 
naturesuchas we have here that they are not to 


- be taken as strictly defining what the meaning. 
- ofaword must be under the circumstances, but 
, merely declaring what things may be compre- 
„hended within the term where the circum- > 


stances.require that they should". The learned 


.. Chief Justice distinguished an earlier case of 


the same court in Emperor v. Kalekban.Sara: 
dárkhan, I.L.R. 35 Bom. 236, as being based on 
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the particular facts of that case. “We respect. 
fully agree with the above observations of Scott; 
_CJ. Another Decision of the same ‘court in 


Bandra City Municipality v. D.A.D. Monte, ALR 


1923 Bom. 407, was brought to our notice, but 
it contains no discussion whatever of the points. 
Nor is there any reference i in the judgment to 


the earlier. decision referred. to above. Follow-. 


ing the observations of Scott, C.J. in Emperor v. 
B.H. De Souza, LL.R. (1911)35 Bom. 412, we 
hold agreeing .with Subba Rao, J., that the 


mere.demolition and reconstruction of the, 


wall on new foundation would not amount to 
reconstruction of a building. The reference in 
clause (a) of Sec.3(24) to “one-half of its cubi- 
cal contents” also supports our conclusion," 


6. The above ruling will apply on all fours to the 


present case. The lower appellate court has also 
relied on the Judgment and.has held against the 
plaintiff. I Ihave no hesitation to reject the conten- 
tion put forward by learned counsel for the appel- 
Jani. Learned counsel contends that in the case 


„before the Division- Bench, there was no wall 


abutting the street and the walls were inside the 
house. That fact does not make any difference in 
so far as the principles are concerned. In ‘the case 
beforé the Division Bench, the building could not 
have existed without those walls. Inspite of that, 
the Division Bench held that the re- erection ofthe 
wall would notamoun} to re- erectionof the build- 
ing. Hence; the distinction, sought to be made by 
learned counsel has no.substance and js rejected. 
7. In the result, the second appeal fails and it is 
gismissed, but there will be no order as to cosis. 


BS. 


l .. Ah ppeal dismissed 


^ 
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IN THE HIGH COURT OF JUDICATURE AT ` ‘thesite on which the building is constructed taken 


MADRAS. . 
Present: Srinivasan, J. ' 


C.R.P.Nos.1608, 1625 of 1985 and C.R.P.Nos.478 
and 479 of 1988, C.M.P.No.14705 of 1991 
respectively in 8th April, 1992. 


M.Radhakrishna Rao ...Petitioner 


v. a 
A.B.Ahmed Bashaandanother — ..Respondents. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960 as amended by Act XXIII of 
1973), Sec.4(a) - ‘Market value of site in which 
building is constructed’ - Building having more than 
one storey and more than one tenant in each storey 
- Calculation and apportionment of - Mode of. 

As per the ruling of the Full Bench in Lodha v. 
Senganathan, (1989)1 M.L.J. 213, ın calculating 
the market value of the site in which the building 
is constructed, the plinth area of the building one 
half thereof has to be taken into account. There is 
no difficulty in applying that formula, if it is a case 
of one building and one tenant. Complications 
arises when there is more than one storey 1n the 
building and more than one tcnant in each storey, 
as in the present case. In fact, with regard to the 
sccond question referred to the Full Bench, as to 
the method of apportionment, the Full Bench 
held that the matter should be decided with refer- 
ence to the terms and conditions of the demise in 
each case. It was observed that the test prescribed 
by them should beapplied to the facts of each case. 
The Court is of the view that the market value of 
the site on which the building, is constructed has 
to be ascertained in the first instance on the basis 
of thesection and the proviso as interpreted by the 
Full'Bench. Then, it has to be apportioned among 
thc tenants on the basis of the number of portions 
of tenants into which the building is divided. Sec.2(2) 
of the Act defines a ‘building’ as a building or hut 
or part of a building or hut let or to be let sepa- 
rately. In the case of dividing a building intó sev- 
eral portions and letting them out to different 
tenants, each portion has to be taken as a ‘build- 
ing’as defined by the Act, for the purposes of Sec.4 


ofthe Act ‘building’ is that portion which is occu- ` 


pied by the tenant in question. One tenant cannot 
be mulcted with the liability for market valuc of 


as a whole. Necessarily,.the market valuc-of thc 
site in which the building is constructed has to bc 
distributed and apportioned among the tenants. If 
it is taken floorwise, that will lead to an artificial- 
ity, in the case of there being more tenants in cach 
"floor. If it is taken on the basis of the plinth area ol 
each of the portions, that will also lead to an 
attificiality in the case of morestoreys than one. In 
both cases, undye advantage will be gained by the 
landlord. He cannot be entitled to charge cach 
tenant occupying only asmall portion of the build- 
ing with fair rent calculated on the basis of the 
marketvalue of the plinth areaof te entire build- 
ing + one half thereof. The most equitable way of 
construing the section and applying the formula. 
evolved by thc Full Bench is to distribute or appor- 
tion the value of the site occupied by the building 
as a whole one half thercof equally among thc 
tenants. [Para 20] 
Cases referred to: » 

A.C.Charities v. Aushadhalaya, (1968)2 M.L.J. 406; 
Rainbow Electricity Supply Corporation vV. 
Chenchuranuah, (1972)2 M.L.J. 446; Bombay Tyres 
International Ltd. v. Express Newspapers (P) Ltd., 
(1987)2M LJ. 191 ; LA.Emberumanar v. Raghava, 
1987 T.L.N.J. 307; Savant Transports (P) Ltd. v. ` 
RJamal Mohammed, (1989)1 L.W. 172; Lodha v. 
Ranganathan, (1989)1 M.L.J. 213; K. Venkataranuah 
v. Seetharama Reddy, (1964)] S.C.J. 37: ALR. 
1963 S.C. 1526; Samant Singh v. Janki Singh, A. I. R. 
19675.C. 341; Nagindass v. Balpatram, A.I.R. 1974 
S.C. 471. + 

Petitions under Sec.25 of the Tamil Nadu Build- 
ings Lease and Rent Control Act 18 Of 1960 as 
amended by Act 23. of 1973, praying the High 
Court to revise the orders of the VII Judge, Court 
of Small Causes, Madras (appellate authority), 
dated 19.11:1984 and passed in R.C.A.Nos.1213 
of 1983; 1214 0f 1983, 56 of 1984 and 1213 of 1983 
respectively etc. i \ 
S.Raghavan, for Petitioner. ~ 
P.L.Narayanan for P.M.Jummakhan, M.M.Abdul 
Razack and Prem Nazirkhan, for Respondents. 
The Court made the following 

ORDER: These matters arise out of two petitions 
filed by-the landlord, who is the petitioner in 
C.R.P:Nos.1608 and 1625 of 1985, for fixing of fair 
,rent under Sec.4 of the Tamil Nadu Buildings 
(Lease and Rent Control) Act 18 of 1960 as amended e 
by Act XXIII of 1973. One of the petitions, viz., 


- o4 
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R.C.O.P.No.3115 of 1982 relates to the two flats in 
the ground floor of Door No.631, Thiruvottiyür 
High Road, Tondiarpet, Madras, occupied by 
A.B.Ahmed Basha, who is the respondent in 
C.R.P.No.1608 of 1985 and petitioner in 
C.R.P:No.478 and 479 of 1988. The other petition, 
viz., R.C.O:P.No.3116 of 1982 relates to two flats 
in the first floor ofthe same building occupied by 
Manoharlal Sablok, respondent in C.R.P.No.1625 
of 1985: C.R.P.No.1608 of 1985, 478 of 1988 and 
479 of 1988 form one group as they pertain to one 
tenant viz., Ahmed Basha, occupying two flats in 
the ground: floor. C.R.P.No.1625 of 1985 and 
C.M.P.No.14705 of 1991 go together and they will 
be dealt with as a separate proupr 

2. Ahmed Basha was paying a rent of Rs.265 per 


mensem under the contract of tenancy. In the ` 
petition for fixation of fair rent, the landlord claimed . 


Rs.1,931 per mensem. The Rent Controller fixed 


Rs.635 per mensem as fair rent by order dated - 


26.3.1983. There were two appeals, one by the 
landlord and another by the ténant, numbered as 
R.C.A.Nos.1213 of 1983 and 56 of 1984 respec- 
tively. They were disposed of by order dated 
19.11.1984 by the appellate authority, who fixed 
the fair rent at Rs.890 per mensem. 

3. Manoharlal Sablok was paying a rent of Rs.235 
per mensem under the contract of tenancy and the 
landlord claimed Rs.1,488 per mensem as fair 
rent. The Rent Controller fixed Rs.556 pe: mensem. 
There were two appeals, R.C.A.Nos.1214 of 1983 
and 55 of 1984 by the landlord and tenant respec- 
tively. The Appellate Authority fixed Rs.820 as 
the fair rent. 

4. These four revision petitions were filed, two by 
the landlord and two by the ground floor tenant, 
Ahmed Basha. The first floor tcnant has not filed 
any revision petition, though hc has now filed a 
petition for admission of certain documents as 
additional evidence in order to challenge one of 
the findings given by the Courts below against 
him. Though all the revision petitions had been 
presented in this Court in April, 1985, the revision 
petitions filed by the landlord were numbered and 


taken on file in April, 1985 itself, while the revi- - 


sion petitions filed by the tenant were not num- 
bered till February, 1988. They were taken on file 
only oft 15.2.1988. But, even before that, the revi- 
sion pctitions filed by the landlord came up for 
hearing before Sivasubramariiam, J. The learned 
Judge found it impossible to decide the question 


( 
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of fixation of fair rerit solely on the-basis of P.W.D. 
rates in view of the peculiar facts of the casc. Both 
counsel conceded before him that the matter had 
to be decided afresh by the appellate authority or 
the Rent Controller as additional evidence might 


„be required: Both counsels agreed that a finding 


could be called for from the appellate authority 
regarding the, cost of construction. Accordingly, 
the learned J udge passed an order on 11.9.1987 
calling for findings from the appellate authority. 
The relevant passage in his order reads thus: 
-— Both the learned counsels ágrée that a - 
finding may be called for from the appellatc 
authority regarding the cost of construction of 
the petition building after" comparing the 
nature of the building for which P.W.D. has 
prescribed the rates and specifications avail- 
able for such building with the P. W.D. and the 
type of construction in so far as the petition- 
building is concerned. Thercfore, thé appel- 
late authority is directed to consider the ques- 
tion of cost of construction of the petition 
building afresh taking note of the rates pre- 
scribed by P.W.D., the nature and type of 
'construction relating to which P.W.D. rates 
have been prescribed, the nature and type of 
the petition building with. special reference to 
the thickness of the walls, height of the walls, 
wihdows etc., aftercomparingthenatureófthe 
building involved in the specifications of thc 
P.W.D. and the petition building, the appel- ` 
lateauthority can decide as to the quantum of 
fair rent which can be fixed for the petition- 
building. It is open to the parties to adducc 
evidence, oral and documentary, if necessary. 
Theappellateauthority is directed to finish the. ` 
` equi ane submit a report to this Court 
within a month from the date of receipt of a 
copy of this order. if it is found necessary, it is 
open to the. appellate authority to call for 
further particulars from the Public Works 
Department to enable him to fix the faig rent." 
5. Thercafter, the appellate authority recorded 
evidence and heard arguments. He has submitted. 
his findings, according to which, the fair rent.for 
the ground floor portion occupied by Ahmed Basha 
is Rs.1,140 per mensem and the fair rent for the ' 
first floor portion occupied by Manoharlal Sablok 
is Rs.985 per mensem. The landlord examined a 
Junior Engineer of P.W.D. as his witness P.W.2. 
The tenants examined a private Consulting 


T 


Wooo‘ Radhakrishna Raov. "Ahmed Basha (Srinivasan, J. o 


Engineer asR. W.3. The reportof P:W.2is marked: 


as Ex.P-10 and the-réport of R.W.3 is markéd as J 
Ex.R-8. After the submission of the findings to 


this Court, the matters-were posted before me and 
counsel on both sides argued at length. 


ase 


residential building shall-be nine ‘per cent gross 


return per annum ón the total cost of such'build:- 


ing". In this case, there is no dispute that the 


‘building is a residential one. Undér sub-sec. (4y 
thereof, the total cost of the building shall consist 
of (a) market value of the site in which the building * 
is constructed, as on the date of'application for : 


fixation of fair rent, (b) the cost of construction of 
'the building as on the date of application for 
fixation offair rent, and (c) thecost of provision of 
any one or more of the amenities specified in 


‘Schedule 1, as or the daté of application for fixa- ^ 


tionoffair rent. There aretwo provisos to the sub- 


section. According to the first proviso, while cal- . 
culating the market value of the site in which thé” 

building is constructéd, the Controller shall take.” 
into account only that portion of the site on which’ . 


„the buildingi is constructed and ofa portion up to 


fifty per cent thereof of the vacant land, if ainy, ` 


„appurtenant to such building. The excess portion 


of the vacant land shall be- treated as amenity.. 
Uridér the second proviso, the cost of provisión of 


amenities specified in Schedule 1 shall not exceed, 
in the case of any residential building, fifteen per 


‘cent of the cost of the site in which the building is^ 
constructed and the cost of construction ‘of the ` 


. building as determined under the ‘section. Süb- 
‘sec.(5)(a) provides that the cost ofconstruction of 
‘the building including cost of internal water- -sup- 


ply, sanitary and electrical installations shall be - 


determined with due regard to ‘the rates adopted 


‘forthe purpose ofestimation by the Public Works ` 
Department of the Government for thé area con- : 


cerned; and in appropriate cases, the Controller 
may allow or disallow án amount notexceeding 30 


per cent of the cost of construction ; having regard. 

to the nature of construction of the‘building. Sub- : 
scc.(5)(b) provides for deduction Of depreciation | : - 
from thecost of construction at thc rates specified - 
in Schedule 2 to the Act. Schedule 1 to the Act. 


contains a list of amenities referred to in sub- 
sec.(4). Schedule 2 to the Act prescribes” the rates 
of depreciation per annum for different types of 
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buildings ^ : : 

7. The: section has*been the subject of judicial 
interpretation in this Court, In A.C.Charities v. 
Mjs.S.Aushadhalaya, (1968)2 2 M.L.J. 406, Rama- 


a prasada Rao, J” considered the meaning of the 
6. Sec.4 of the Tamil Nadu Buildings (Lease and *- 
Rent. Control) Act « provides for fixation of. fair `> 
rent. Under ‘sub-sec.(2),’ “the: fair rent for. any 


word "site" with reference to a, building having 
more than one floor. He held-that iñ the case of. 
such buildings, the principle ought to be one of 


i apportionment in accordance with the number of 


storeys. In so far as the ground floor isconcerned, 


`. he interpreted. the word 'site' as it is ordinarily 


understood as: that on which tHe ground ‘floor 
stands. With réference to the first ‘floor, second 
floor or the nth floors; he held that it would mean 
thát portion of the building'on which the respec- 


_ tive flat or storey was built upon or imposed. But, 


the learned: Judge. proceeded. to observe as 
follows: 
"Having thus far considered as the meaning of 
~" the word ‘site’, the question still remains as to 
"how best to implement the express words of 
the statute provided for in Sec.4(2)(b)(ii) or 
Sec.A(3)(b)(ii) of the Act. The Act makes, it 
- Obligatory that to arrive at-the total cost, the 
market value of-that portion of the'site on 
which the residential or non-residential build- 
ing is constructed, has to be taken into consid- 
' eration. Therefore, if a- building consists of 
- more than one storey, how is the market value > 
of that portion of the site in. each casc to be 
evaluated? i a an 


^ -In Namasivaya Chettiar ». Appiiswamy. Iyer, 


C.R.P.No. 486 of 1964, Anantanardyanan, J. in 
i- he then was) observed as follows: v 
“But since, for the purpose of: the Act, the 
"actual plinth? ‘Grea upon which the construction 
+t concerned stands, has to be taken into account 
and a-strict interpretation" of this will. mean 
that the plinth area for the first floor, as distin- 
. guished from the gróund floor, must be’as- ~ 
_ sessed as ‘nil’ value, it appearsto methatsome | 
such éxpediency as that acci adopted in the 
_ case is inevitable.” 
: “The expediency: referred to by the learned 
- Judge is the formula adopted-by the Court 
below which is to the following effect; the fair 
-rent is sought to be fixed with referencg to the 
` first floor of the building, and for purpose of 
computation ofsuch fair rent, the court below 
_ has adopted a formula of taking’ the plinth area 
"of the first floor as half thé actual area upon: 
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which the construction was erected. In Vasan-.. 


tha Watch Co. v. Saraswathi Time Equipment, 
C.RP.No.583 of 1964, the same rule was adopted 


by the learned Judge. In this case also, the > 


following observations are apposite: 


“I-am unable to hold-that the courts below: 


were in error in taking the area of the floor for 
computation purposes as half of the ‘plinth. 
area; otherwise, andifthe letter oftherules has 
to be adhered to, there.would be no floor area 
atall for the simple reason that this is the first 
floor of the building, and-not the ground floor.” 


“I respectfully agree with the principles adopted, .. 
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^ 
draw an adverse inference, unless an acceptablc 
explanation was given for non-production of the 


, same, or unless proper acceptable evidence was 


adduced with regard to matters which would have 
been proved by the production ofsuch documents.. 
10. In Savani Transports (P); Ltd. v. R-Jamal 
Mohammed, (1989)1 L.W. 172, Naindar Sundaram, 
J. held that the determination of cost of construc- 


. tion shall be done with due regard to the rates, 


` by the learned Judge. I am also of the view that __ 


in the case of buildings having more than one 
floor the principle ought to be one of appor- 
tionment in. accordance-with the number of 
storeys. If there are two storeys, the market 
value of the land for the first floor will be half. 
If there are more than two storeys, it will be 
proportionately distributed in accordance with- 
the number of storeys in the building." 
8. In Rainbow Electric Supply.Corpóration v. Ch- 
enchuramiah, (1972)2 M.L.J. 446, it was held that 
thesite value in the case ofa building having more 
than one floor must be proportionately distrib- 
uted in accordance with the number of storcys in 
the building. Reliance was placed on the judgment 
of Ramaprasada Rao J. in A.C:Charities’ case, 
(1968)2 M.L.J. 406. l 
9. In Bombay Tyres International Ltd. v. Express 
Newspapers (P) Ltd; (1987)2.M.LJ. 191, Chan- 


- durkar, C.J. held that in the case of fixation of fair 


rent, judicial notice must be taken of the fact that 
cost of construction and cost of materials which- 
have to be used for construction of a. building 
including the fittings for water supply, sanitary 
fittings as well as for making electrical installa- 
tions have always been escalating and are consid- 
crably high and there has to bea realisticapproach 
in the matter of estimating the cost of construc- 
tion and the cost of making amenities available. 
The same learned Judge in J.A. Emberumanar v. 
Raghava, 1987 T.L.N.J. 307, held that if the land- 
lord failed to give positive evidence of the cost of 


. providing amenities, the Rent Controller-would : 


bc justified in ignoring the cost of such amenities. 
The learned J udge observed that if material docu- 
ments such as plans, measurements and notes 
prepared by thc Engineers were not produced 
before Court, the Rent Controller was entitled to 


adopted: for the. purpose of estimation by. the 
Public Works Department and when the statute 
prescribes the manner in which ithad to be done, 
the Court was bound to do itin that manner.Jt was 
held in that case that merely because the fair rent 
to be determined in accordance with the prin- 
ciples contained in the statute would exceed the 
estimation of fair rent done by the landlord i in his 
petition, the Authorities should not shirk their 
statutory obligations to fix the fair rent as per the | 
said principles. It was also held that proportionate 
enhancement had to be made taking note of the . 
passage of time. 

11. There was a conflict of opinions with regard to 
“the extent of the site” to be taken into account for 
calculating the market valuc of the site in which 
the building is constructed for the purpose of the 
Section. The matter was referred to a Full Bench 
in Lodha v. Ranganathan, (1989)1 M.L.J. 213. Mt 
was held that an extent upto 50% of the site on 
which the building was constructed had to be 
served out of thevacant land ifany, appurtenant to 
such building.and the market value of that 50% 
must be added on to the market value of that 
portion of the site on which the building was 


constructed and the rest of the portion of the, 


vacant land had to be treated as amenity. With 


-Teference to the question of apportionment, where 


the building is occupied by different tenants floor-. 
. wise, the Full Bench answered it by saying that the 
scope of terms and conditions of Jetting had to be 
found out in each case. It was observed thus: __ 
* The real test would be how onee party 
intended to give and how the other party 
. intended to take the demise and the subject. 
`. matter of the demise. If there isa demise of any 
land appurtenant to building, certáinly the’ 
test, as countenanced by us, while answering’ 
the first question, will have to be-apphod. If 
there is no demise of any land, appurtenant to 


building, then there is no question of applying E 


the test." 


$ 


1 


12. In.Raitan Private Ltd.-v. L:Krishnamoortky, 
. C.R.P.Nós.708, 709 and 2698 to 2791 .of 1985, 


V.Ramaswami, J. took into actount ;the :basic ` 


amenities while fixing the cost of construction-of 
the building and’ refuséd.to'make a -furthér provi- 
sion additionally for such amenilies., On the ‘facts, 
he found that the P.W:D. rate was Rs-:79 ) per sq.ft. 
and taking into account the basic ‘amenities, he 
fixed the cost of construction at the rate of Rs: ‘160 
per: Sq. ft. When ‘it was ‘contended -that certain 
percentage ‘should be added after the iótal cost of 
construction was arrived: at for the cost of ameni- 
ties like water supply, electricity and drainage, he 
rejected the said contention. — " "x 
13. Bearing in: mind the provisions ofthe Act: and 
‘the principles setiléd in the above rulings, I shall 
consider the facts in these cases. The contentions 
raised by both the tenants are the same excepting 
that the tenant of the first floor viz., Manoharlal 
Sablok raises an additional contention that he is in 
occupation of only one portion in the first floor as 
a tenant and he is not a tenant with reference to 
another portion. It is to substantiate that conten- 
tion, he filed C.M.P.No.14705 of 1991 for admis- 
sion of certain documents as additional evidence. 
I will first advert-to the question whether 
Mahoharlal Sablok is a tenant with reference to 


two flats in the first floor or only one flat. The 


authorities have concurrently negatived this con- 
, tention and upheld the claim of the landlord. In 
paragraph 2 of the counter statement in 
R.C.O.P.No.3116 of 1982, the piel is raised in the 
following terms: e 


“The respondent submits that the application” 


_ is filed in respect: ofthe two portions when the 


respondent is in occupation Of only one por- ` 


- tion. The other portion is occupied by his 

- daughter and.not by the respondent. There- 
fore the respondent is a tenant only in respect 
of one portion in the property for which a 

: monthly rent of Rs.135 is now being paid. 


' eHence'the present petition filed by the peti- - 


tioner for fixing of fair rent for.two portions is 

notat all maintainable in law and itis liable to. 

be dismissed in this short ground alone." 
The tenant gave evidence,as R.W:2. He admitted 
` having filed thé suit W.P.No.4281 of 1981 alóng 
with Ahmed Basha and another against the ven- 
dor - of the: present landlord for injunction 
.. restraining him from cutting off electricity supply 
to the ground floor and first floor’ He admitted 
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that he had not mentioned in-the'said plaint that 
he was a tenant of only one portion and his daugh- 
- terwas a tenant of another portion. Theré was also 
a petition, by the-tenant under Sec.9 of the Act 
against ‚his previous landlord -and ,the present 


- landlord: for deposit of ient- viz., H.R.C.4054 of 


1981. Admittedly, the-tenant-averred-in that peti- 
tion that hewasa tenant of two portions in the first 
‘floor: The previous: ‘landlord filed H.R.C.No.1499 
.Of:1981 for'evictión of the tenant from the two 
portions in the first floor specifically stating-that 
“he was a tenant of both the portions. The present 
"landlord was impléaded in that petition'as second 
petitioner later after his purchase. The petition 
for eviction was dismissed by order dated 9.2.1982 
on the ground that there was ho wilful default in 
payment of rent..The order of dismissal is marked 
1 as Ex.P- 6i in thepresent proceedings. The conten- 
-tion of ihe tenant that he was a tenant of only one 
portion of the first floor and the petition for 
evictión was not maintainable, was rejected. The 
"Controller found that he was a tenant of both the 
petitions relying upon his statements in the earlier 
suit - O.S.No:4281.0f 1980 and the petition — 
H.R.C.N6.4054 of 1981. There is no explanation 
by the tenant of the admissions made by him in the 
two earlier proceedings. The Rent Controller held 


“that the plea was clearly an after ‘thought and 


rejected the contention of the tenant. On appeal 
- that was affirmed by the appellate authority. In the 
appeal before the appellate authority, the finding 
of the Rent Controller was not canvassed átall: In 
paragraph 11 of the order of theappelbnte author: 


: ity it is stated thus: 


“The said finding is not canvassed im- “this 
" appéal, and as it has become final.” '* - 

Thére is no revision petition by Manoharlal 
Sablok in this Court. Hence, it is not open to him 
to raise the question ín these revision petitions. 
The application for filing documents as additional 
evidence is, therefore, not maintainable at all. 
Evenassuming that it isopen to him to canvass the 
“same, there is no explanation at all by-him as to 
why he did not produce these documents either 
beforé the Rent Controller or before the appel 
late authority. There is no explanation also as to 
‘why he failed to canvass thé question before the 
‘appellate authority: A vague avermenj is made in 
the affidavit that the documents-were'not readily 
available before hini when the matter was befhg «. 
heard by the Rent Controller. as they had been 
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mislaid. It is added that “at that time he was facing 
untold.domestic hardship.” No details are fur- 
nished and even at present, theso called domestic 
hardship remains untold in the sense that the 
tenant has not chosen to explain what it is. 
. 14. Learned counsel for the tenant relied on the 
judgment of the Supreme Court in K Venkataramiah 
v. Seetharama Reddy, (1964)1 S.C.J. 32; ALR. 


1963 S.C. 1526. It was held in that case: ‘that the © 


appellate Court -has: power to allow additional 
evidence not only if it requires such evidence to 
“enable it pronounce judgment but also for- any 
other substantial cause. The. Apex Court was only 
.Jaying down the principles to be borne in mind 
under O.41, Rule 27 of the Code of Civil Proce- 


dure. On the facts of this case, it has notbeen made ' 


` out by the tenant that additional evidence should 


be allowed to be adduced. Learned counsel also . 


cited Basant Singh v. Janki-Singh, A.I.R.-1967 S.C. 
341,'and Nagindas v. Balpatram, A.I.R. 1974 S.C. 
471, for the proposition that admissions made by 
a party can be explained and the party can show 
them to be not true. When the tenant has not even 


chosen to,challenge the finding before the appel- f 


late authority or filed a revision petition in this 
Court, questioning the correctness of the.orders 
of the courts below on that aspect of the matter, 
there is no question of his seeking to explain the 
admissions made by him earlier. The matter is no 
longer in issue and the rulings of the Supreme 
Court are of no avail to him in this case. In the 
circumstances, I have no hesitation whatever to 
reject the application filed by.the tenant for 
admission of documents as additional evidence. 
C.M.P.No.14705 of 1991 is dismissed. 

15.1. Type of building: Schédule II to the Act, which 
' prescribes rates of depreciation, classifies build- 
ings into four. The first type relates to buildings 
built in lime mortar and in which teak has been 
used throughout. Itis in evidence that the building 


is constructed with cement mortar and teak wood - 


had been used. The case of the tenants is that teak 
wood has not been used and country wood alone 
has been used. R.W.3nhasin the chief-examination 
deposed to that effect. But, in the cross-examina- 
tion he has categorically stated that teak wood has 
been used and he has tested the wood by makingan 
opening. It is contended by learned counsel forthe 
- tenants that.there is a wrong recording of the 
¢epositionand there was no admission on thépart 


of R.W.3 that teak wood has been used. R.W3is 
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an educated nian. He is a qualified Civil Engineer 
and he has 38 years' experience, according to his 
report, in the construction field. He has signed the 


: deposition recorded by the court. If there was any 


mistake in therecording, he ought.to have, pointed : 
it out to the court and got the deposition.cor- : 


Tected. That not having t been done, it is not open 
. to counsel to raise a plea in the revisional Court 


that there was wrong recording of the deposition. 


. -Counsel should have gone through the deposi- 
"tions before arguingthe matter in the lower appel- 


latecourtand he could have easily pointed out the 


mistáke if there was any to- the authority who 
- recorded the evidence. On the other hand, the 
appellate authority in his report has placed reli- 


anceon the said deposition of R.W. 3 and held that 
the building is type 1. - 

16. IT. Age of the building:-There is.no dispute as to 
theage of the building, either before the appellate 
authority or before me. It-has been fixed as.21- 
years. 

17.1. Depreciation: As the building is iype 1, the 
rate of depreciation is 1% under Schedule II and 
the formula prescribed in Schedule II should be. 
applied. 

18. IV. Cost of construction inclusive of basic ameni- 
ties: After this Court called for findings, the land- ` 


. lord has examined a Junior Engineer of P. W.D. as 


P.W.3 and marked his report as Ex.P-10. The 
tenants have examined a private consulting engi- 
neer as R.W.3 and marked his report as Ex. R-8. 
The appellate authority has found that tlie rates 
fixed by P.W.D. are Rs.57 per sq.ft. for ground 


floor, Rs.52.50 per sq.ft. for first floor terraced 


portions and Rs.37.50 per sq.ft. for AC. sheet 
portions, though wrongly mentioned as, Rs.42.50 
persq.ft. in another place. The Authority has fixed 
the cost of construction at Rs.80, Rs.70 and Rs.50 


per sq.ft. respectively for ground floor, first floor 
~“ terraced portion and first floor A.C. sheet portion. 


The Authority has Observed that it has taken into 
account the height and ‘thickness of the wallsand 


. Windows in the petition: mentioned building. . 


Excepting the thickness of the wall; there is no 
difference betwcena building taken by the P.W.D. 


. for fixing the rates-for construction and the peti- . . 


tion building. P:W.3 deposes that normally the 


„load bearing wall in a model building willbeof9" ' 


thickness. In fact, he, has added that it may.vary 
from 9 inches toT’ - 1 1/2. The petition building is 


. having 1’ -3% thick walls. The height of the wails . 
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is the same as in a P.W.D. building-ie. 10°. No 
Speciality in windows or any other part “of the 
Structure has been brought oüt in evidence. In the 
. absence of specific evidence by the landlord as to 
the cost of materials used for the’ "building the 
` P.W.D. rates based on control prices of cement, 
steel etc., Should be adópted. There is no basis for 
accepting the contention of counsel for the land- 
lord that cement andsteel were purchased i inopen 
market and the rates prevailing i in open market 
should have been adopted: it is in evidence that 
there was control for cement and steel from 1961 
to 1990. Hence, there is no warrant for assuming 
that the building was constructed with cement and 
steel purchased at higher rates in open market. 
- The landlord ought to have examined his vendor 
to prove the cost of construction but he has failed 
to do so. There is also no evidence as to the cost of 
internal water supply, sanitary and electrical 
installations. Learned counsel for the landlord 
submits that the- building is situated about 100 
feet" away from the main road and the length of 
' electric wires, drainage pipes and water pipes should 
. be borne in mind. The landlord has not let in any 
positive evidence regarding the same. In thecircum- 
stances, I apply the method adopted by 
V.Ramaswami, J. in C.R.P.Nos.708, 709 and 2698 
to,2701 of 1985 (referred to earlier) ànd fix the 
consolidated rates of Rs.80, Rs.70 and Rs.50 per 
sq.ft. for ground floor, 1st floor terraced portion 
and ist floor A.C. Sheet portion respectively 


inclusive of cost of basic amenities. Hence, there |- 
: petition premises and when there is a document 


cannot be a separate or additional allowance of 
10% for basic amenities as has been done by, the 
appellate authority. Reliance. is placed by the 
landlord on Ex.P-9, a notice issued by one of the 
tenants on 7.8.1984 that the buildings on the land 
were worth Rs.4,00,000. The averment in the notice 
‘cannot be torn out of context and treated as proof 


of the cost of construction. It has been Tightly 


ignored by the authorities below. 
19. V. Land value: The landlord has claimed at the 
rate of Rs.1,00,000 per ground. On the other hand, 


' the tenants contend that it’ should be worked out 


at Rs.15,000 per ground. The landlord relied on 
Ex.P-5, a sale deed relating to ‘another property. 
Situated at a distancé of half a furlong : away from. 


the petition premises. The Rent Controller relied 


onEx.R-1, the sale deed under which the landlord 


purchased the petition property o on 1.7.1981 from. i 
-its previous: owner. The. total: consideration is | ‘is 


we 
TU 
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found to be Rs.2,50,000. The subject majter of 
‘conveyance ‘comprises a total area of 4’ grounds 


-and 1,862 sq.ft. of land and’as per the document 
, the building area is 1,655 sq.ft. Taking. into 


account the value of the building at the ráte-pro- 
vided by R.W.1 in EX R-2,tlié Rent Controller 


` fixed thevalueofthelandat Rs.25,000 per ground. 
'On appeal, the appellate authority increased it to 


Rs.50 ,000 per ground relying on a sentence in the 


i deposition of R.W.Tthat he ascertained the'value 
‘ of the land inthe area to be Rs.60,000 per ground. 


In the present report containing the findings the 


-_ appellate authority has stated that the valueof the 


tc 


land fixed at Rs.60,000 was not disputed before _ 


him in the course of arguments. This Court called 
for findings with reference to the cost of construc- 
tion, having regard to the nature and type of 
construction and the P. W:D. rates. With regard to 
the value of the land, this Court did not direct the 
appellate authority to consider the question, though 


one of thé directions given is to decide the quan- - 


tum of fair rent. That will not, however, prevent 
the parties agitáting the questión of value of the 


land before me. In fact, “counsel on both sides . 


argued the question. According to learned coun- 


sel for the landlord, the value should be fixed on i 


the basis of Ex.P-5, dated 1.4.1982. He submits 
that the petitions for fair rent were filed on 7.4.1982 


. and the said document ought not to havé been 


rejected by the Courts below. On the other hand, 
itis argued by learned counsel for the tenants that 
Ex.P-5 relates to land situated far away from the 


proving the value of the petition premises itself, 
no reliance can be placed on other documents. It 
is also argued that the expression used in the 
section is “market value of the site in which the 
building is constructed”. According to learned 
counsel, if direct evidence is available to prove the 


market value of the said site, no resort can be-had . 


to documents. pertaining to other sites and draw- 
ing an inference therefrom. No doubt, there is 
considerable force in the contention of learned 
counsel for the tenants. But judicial notice has to 
be taken of the fact that prices have.been increas- 


.ingat. ‘galloping rates since 1980. The petitions for 
-fixation of fair rent were filed one year after the 


purchase of the property by the landlord. Even if 


tlie value of the land at the time of his purchase 


‘should be taken to bé Rs. 25,000 per ground, there 
is TE wrong in 1 holding ihar 2 was Rs. 60, 000 
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‘per ground on the dateof applications. Moreover, 
the evidence of R.W.1 is very clear that he made 
enquiries and ascertained the value to be Rs.60, 000 
‘per ground. Hence, I do not find any justification 
to interfere with that finding. 

20. VI. Market value of the site in which the building 
:]is constructed: As per the ruling of the.Full Bench 
‘in Lodha v. Senganathan, (1989)1 M. LJ. 213, for 
calculating the market value of the site in which 
the building is constructed, the plinth area of the 
‘building one half thereof:has to be taken into 
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rent calculated on the basis ofthe market value of 
the plinth area of the éntire building + one half 
thereof. In my opinion, the most equitable way of 


i construing the section and applying the, formula 


evolved by the Full Benchis to distribute or appor- 


‘tion the value of the site occupied by the building 


as a whole one half thereof equally among thé 


! tenements. 


21.Inthe > present case, it is not in dispute that each 


‘floor consists of three flats. In the petitions for 


account. There is no difficùlty in applying that 2 


formula, if it is a case of one building and one 
tenant. Complications arise when there is more 


than one storey in the building and more than one. 


tenant in each storey, as in the present case. In fact, 
with regard to the second question referred to the 
Full Bench, as to the method of apportionment, 
the Full Bench held that the matter should be 
decided with reference to the terms and condi- 
tions of the demise in each case. It was-obseryed 
;]that to test prescribed by them should be applied 

to the facts of each case. I am of tlie view that the 

market value of the site on which the building is 
{constructed has to be ascertained in the first 


‘instance on the basis of the section and the proviso , 


as interpreted by the Full Bench. Then it has to be 
apportioned among the tenants on thebasis ofthe 
number of portions of tenements into which the 
building is divided. Sec.2(2) of the Act defines a 
*building' as abuilding or hut or part ofa building 
or hut let or to be let separately. In the case of 
à dividing a building into several portions and let- 
ting them out to different tenants, each portion 
. |has to be taken as a ‘building’ as defined by the Act. 
4For the purposes of Sec.4 of the Act ‘building’ is 
that portion which is occupied by the tenant in 
question. One tenant cannotbe mulcted with the 
liability for market value of the site on which the 
‘| building is constructed taken as a whole. Neces- 
sarily, the market value of the site in which the 
` | building is. constructed has to be distributed and 
.Japportioned among the tenants. If it is taken 
floorwise, that will lead to an artificiality, in the 


case of there being more tenants ineach floor. If it - 
is taken on the basis;of the plinth: area of each of . 


the portions; that will also lead to an artificiality in 
. the case of more storeys than one. In both cases, 
undue advantage will be gained by the landlord. 
He cannot be, entitled to charge each’ tenant occu- 
pying onlya small portion of the building with fair 


a 


fixation of fair rent, the landlord described. the 
premises occupied by the tenants as two flats in 
ground floor and two flats in first floor respec- 
tively, It is also not in dispute that the third flat in 
each floor is under thecontrol of the landlord and 


- it is also being let out to tenants by him: Thus, 


there are six flats in the building. The area of the 


_ site on which the building is actually constructed 
` is roughly 2,300 sq.ft: This fact is culled out from 
` the plan filed by the landlord and marked as Ex. 
_ P-7and the plan attachéd to the decree in S.A.No.453 


of 1983., marked as: Ex.P-8. One half thereof is 


1,150sq. ft. makinga total of 3,450 sq.ft. as the area 


. of ‘the site in which the building i is constructed’. 


* 


The market value of the said extent of 3,450 sq.ft. 
is, Rs.86,250 at the.rate of Rs.60,000 per, ground. 


This has to be apportioned and distributed among 


the six flats. The tenant in the ground floor is 


; occupying two flats and the tenant in the first floor 


is occupying two flats. Hence, 1/3rd of the above 


; value (2/6th) should be taken into account for 


` calculating the market value of the site on which 


the building óf each of them is constructed. It is 
shown in Ex.P-7 that the total area of the land is 
5,000 sq.ft. Deducting the area of the sitein which 
the building is constructed as worked out above, 
the balance is 1,550 sq.ft. That has to be treated as 


‘amenity under Schedule I. Hence, it is held that 


the value of the site in which the building for each 
tenant is constructed is Rs.28,750. The finding 
under this heading. by the Authorities below is 
erroneous. The authorities, who decided the matter 
earlier, did not have the advantage of the judg- 


`, mentofthe Full Bench. They calculated the ares of 


the Site. in-which the building i is constructed in a 
peculiar manner which is wholly unacceptable. 
Unfortunately, ‘the appellate authority who has 


.now returned a finding.as directed by this Court 


has simply adopted the basis found in the earlier 
orders. He has not applied the test prescribed by 
the Full Bench and calculated the market value of 
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the site in which the ‘building i is constructed. 

22. VII. Schedule I amenity: The appellate author- 
` ity has awarded 5% on the footing that there is an 
over-head tank, electrie motor and pumpset and 
vacant space. They will fall under items 10, 11 and 
15. In so far as items 10 and 11 are concerned, it is 
in evidence that the well has been closed and no 
water is lifted to the overhead tank. Hence ihe 
.. landlord cannot claim any allowance for the value 
ofthe two items. As regards item 15, I have found 
the excess extent of the.vacant land to be 1,550 


sq.ft. That has to be apportioned and distributed : 


among the six flats. Each tenant occupying two 


flatsin thc ground floorand first floor respectively : 


will be Jiable for 1/3rd of the said extent. That 
comes to 517 sq.ft. as rounded off. 

25. The contention of learned counsel for the 
landlordis that the Appellant Authority is inerror 
in fixingthevalueofthe aménities under Schedule 
lona percentage basis. It is rightly pointed out by 


him that the section requirés the cost.of provision 


of any one or more of the amenities specified in 
Schedule 1 as on.the date of application for fixing 
of fair rent to be ascertained and the proviso fixes 


Ground floor tenant: 


Cost of site in which the building is constructed 
Cost of construction Rs.79,457.55 Rounded off to 


2 Total 
15% thereof 


As the value of Schedule I amenity as worked out earlier is less than 
15% of cost of site + cost of construction, the actual value should be 
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only a ‘ceiling rof 15% on the cost of site + cost of 


“construction as determined under the section. 
. Hence the proper method will be to work oul the 


cost of the provisions of such.of the Schedule 1 


-amenities as are available to the tenantand if.the 


cost is equal to or exceeds 15% of the cost of site 
and cost of construction, thc max ,.um amount 


` that can be taken into account for calculation of 


the fair rentis thesaid 15%: Ifitis less than the said 


‘15%, then the actual cost should be taken into 


account. In the present case, the only Schedule I 
amenity that is available to the.tenants is the 
excess vacant land referred to in sub-sec.(4), the 


‘extent thereof being 517 sq.ft. for cach of the 


tenants herein. The value of the said extent has to 
be calculated at the rate of Rs.60,000 per ground, 
as Ihavealready fixed the market valuc of thc land. 
Thus, the value of 517 sq.ft. will bc Rs.12,925 with 

respect to each tenant. If this amount exceeds 15%. 
of the cost of site + cost of construction with Ţ 
respect to each of the tenants, what is to be taken 
into account is only the said 15%. The cost of site 
+ cost of construction in ue present case will be 
as follows: z 


Rs. 28,750 
Rs. 79,458. 


Rs.1,08,208 
Rs. 16,231.20 


taken into account viz. Rs. 12,925 
First floor tenant: i 
Costofsite , : - Rs. 28,750 
Cost of construction : Rs.62, 895. 87 - 
Rounded off to Rs. 62,896 
"Total : . Rs. 91,645 
15% thereof . ae : Rs. 13,746.90 
* Again, the actual cost of Schedule I amenity is less than 15%. a e 
Hence, the actual value should be taken into account viz. Rs. 12,925 `. 
24. Tn the result, the fair rent for the ground floor tenant is worked out as follows: . * ne ES 
A. Cost of Construction: : at 8$ 
(i) Plinth area : 1239 sq.ft. ORE. 


(ii) Rate per sq.ft. Rs.80 cost 
Less 


Depreciation at the rate of 1% per annum for 21 years 


Rs. 99,120.00» 


Rs. 19,662.45 
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Final value of the building f 2:7. Rs 79,457.55 
Rounded off to ' a a = : ^. Rs. 79,458 
5. Cost of the land — ,  ., ` EE Rs. 28,750 
ro i l _- Total  : e Rs.1,08,208 , . 
C. Cost of Schedule amenities - Ae s ^Rs. 12,925; 
| Total C B . Rs.1,21,133 ” i 
AS iti isa residential building annual rent at.9% of Rs.1 2L 133 , : ^ Rs. 10,901.97 ` 
Money rent: (rounded off). : me E Rs. | 908.50 


DEN É EN 75 7. Rs 909.00 
. 25. The fair rent for the first floor tenant is worked Out as follows: . 
- A. Cost of construction: : 

(i) Plinth area : 1048.sq. ft of terraced poris 


cost at the rate of Rs.70 per sq.ft. ; E . ^ Rs. 73360 


.' (ii) 102 sq.ft. of A.C. Sheet roof portion: È ; 
'. Cost at the rate of Rs.50 per sq.ft. : : Rs. 5,100 
NET e = e E : ^ Rs. 78,460.00 
- ore ae Coo oe ye id EE : 
‘Depreciation at me raté of 195 per annum for 21 years: 2o - Rs. 15,564.13 . 
Finalvalue of the building - UT 25. : ap Rs. 62,895.87... 
B. Cost of land : NE -. +, =- Rs. 28,750.00 à 
Total , > : © Rs. 91,645.87 
C. Cost of Schedule I amenities m 073 ^0 Rs. 12,925.00 
oe Total ` 25107000 Rs.1,04,570.87 
As it is a residential building, DOM NEL EN ] yo“ 
arinual rent at 9% of Rs;1, 04, 570. 87 ` Dose Rs. 9,1138 
Monthly Rent ` f C50 3: c Rs. 784.28 , 


Rounded off to . E f $ >° Rs. 784 es 


26. The fair rent with reference to each tenant is fixed as above and the revision petitions are ordered 
accordingly. C.M.P.No.14705 of 1991 is dismissed. The parties will bear their respective costs. 


BS. D ---- Revision petition ordered, miscellaneous petition dismissed. 


S 
- 


-£ 


Ij] Sriramulu Naidu v. Yusuf Sahib (Belle, J.) 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bellie, J. 


S.A.No.537 of 1987 


25th February, 1992. 
Sriramulu Naidu and others . Appellants 
v. 
Yusuf Sahib and others ... Respondents. 


(A) Civil Procedure Code (V of 1908), Sec.100 - 
Concurrent findings of fact - Interference in second 
appeal. 
The trial court has considered elaborately the 
evidence let in and then it has come to the conclu- 
sion that thc agrcement to reconvey must be true. 
This finding has been concurred with by the appel- 
latc court. Thus both the courts below have given 
aconcurrent finding and that findingis a finding of 
fact and that cannot be interfered with in the 
second appeal. [Para 4] 
(B) Limitation Act (XXXVI of 1963), Sch.f, Art.54 
- Agreement to reconvey pioperty after 1.9.1975 - 
Right of plamtiff purchaser anses only from 2.9.1975 
- No outer date fixed for reconveyance - Limitation 
- When starts. 
Taking thc casc ofan agreement of particular date 
whercin the seller agrecs to sell his property but 
no datc is fixed, plainly the second part of column 
(3) in Art.54 only applies. i.e. the time for limita- 
tion runs only from the date of notice that per- 
formance is refused. When thc defendants in this 
casc have stated in thc agreement that they would 
reconvey after 1.9.1975, the right of the plainuff - 
purchasers ariscs after that date i.e. from 2.9.1975 
and no outer date having been fixed for perform- 
ance, here too, the second part of col.3 only would 
apply. So limitation runs from the date when the 
plaintiff has notice that performance is refused. 


[Para 12] 
Cases referred to: 
Ramzan v. Mrs.Hussaini, A.LR. 1990 S.C. 529, 
Muniswami Gounder v. B.M Shanmugha Gounder, 
ALR. 1950 Mad. 820; Utchegowda v. H.M.Basaviar, 
A.LR. 1954 Mys. 29; Jut Ram v. Jagainath Ram, 
A.LR. 1956 Pat.489. 
K Chandramoutt, Senior Counsel, for Appellants. 
V. Srinivasan, for Respondents. 
The Court delivered the following 
JUDGMENT: The defendants against whom the 
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suit has been decreed for specific performance of 
an agreement to sell are the appellants. 

2. The plainuffs' cose is that they are the heirs of 
one Abdul Razaak. He owned the suit properties 
and on 1.9.1958 he sold the same for a sum of 
Rs.2,000-to the two defendants whoare father and 
son. They on the same day ie., on 1.9.1958 cxe- 
cuted an agrecment to re-convcy the property to 
Abdul Razaak after 1.9.1975. Abdul Razaak died. 
His heirs-plaintiffs, on 19.6.1979 issued a notice to 
the defendants calling upon them to execute asale 
deed but they sent a reply raising false conten- 
tions. The plaintiffs have been always rcady and 
willing to perform their part of the contract, but 
the defendants evaded. Therefore the suit. 

3. The defendants in their written statcment 
denied that they executed anyagrecment to recon- 
vey the property to Abdul Razaak. They further 
contended that the suit 15 barred by limitation. 
4.The trial court on considcrauon of the evidence} ' 
believed the casc of the plainulls that the defen- 
dants executed Ex.A-1 agreement to reconvey. It 
also held that the plaintiffs were ready and wiling 
to perform their part of the contract. It further 
held that the suit is not barred by limitation as 
contended by the defendants. On these findings 
the trial court decreed the suit as prayed for. 

5. Now the defendants appeal and the appellate 
court concurred with the findings of the trial court 
and dismissed the appeal. 

6. Now in the second appcal Mr.K.Chandramouli, 
learned counsel for the appellants/dcfendants 
contends that the findings of the courts below that 
Ex.A-1 was executed by the defendants and 11.19 
true and valid is erroneous He further contends 
that clearly the suit is barred by limitation, but the 
courts below wrongly held to the contrary. 

7. As regards the first point raiscd by the learned 
counsel a reading of the judgments shows that the 
trial] court has considered elaborately the cvi- 
dence let in in this regard and then it has come to 
theconclusion that Ex A-1 agreement to reconvey 
must be true. This finding has been concurred with 
by the appellate court. Thus both the courts below 
have given a concurrent finding and that finding is 
a finding of fact and that cannot be interfered with 
in the second appeal. The learned counsel would 
however submit that the first appellaje couft has 
simply stated the finding of the appellate court 
and there is absolutely no application of its mind. 
Ido not agree. The first appellate court Ias stated 


626 


that on comparison of the admitted signatures of 
the defendants in other documents with the signa- 


E Ex. A-1 clearly above that the signatures in 


.A-1 must be that of the defendants. It has 
further stated that the person who has written 
Ex.B-1 only has written Ex.A-1 also. Therefore, 
there is no substance in the submission of the 
learned counsel for the appellants defendants that 


there was no application of mind by the appellate_ 


court on the point in question. Hence there is no 
merit in the first submission raised by the learned 
counsel. 


_ 8.As to the point of limitation, the reconveyance - 


agreement Ex.A-1 is dated 1.9.1958. A reading of 
the agreement shows that the property was sold by 
Abdul Razaak for a sum of Rs.2,000. This prop- 
erty was under mortgage to one Alamelu Ammal 
for a sum of Rs.1,400. The agreement reads that 
the defendants should redeem the mortgage by 
payment of the said sum of Rs.1,400 and take 
possession of the land and from that date they 
would enjoy the same till 1.9.1975, and thereafter 
if Abdul Razaak would pay the defendants Rs.2,000 
and bring a draft sale deed they would without 
hesitation come before the Registrar and execute 
asale deed. Therefore it was agreed that the defen- 
~ dants shall be in possession and enjoyment of the 
property till 1.9.1975 and thereafter on payment 
of Rs.2,000 to them they would execute a sale 
deed. 

9. Itis not in dispute that the relevant Article that 
applies to this case in the Limitation Act is Art.54, 
according to which the period of limitation for suit 
for specific performance ofcontract in three years 
and it begins from the date fixed for the perform- 
ance or, if no such date is fixed, when the plaintiff 
had notice that performance is refused. According 
to Mr.Chandramouli, learned counsel for the 
appellants-defendants, in this case the date is fixed 
for performance and therefore the limitation shall 
be computed from that date. But according to the 
Courts below no date is fixed and therefore the ` 
time will begin to run only from the date when the 
plaintiff has notice-that performance is refused, 
and the plaintiff has notice of refusal of perform- 
ance only on 27.6.1979 when the defendants sent 


a reply to the notice of the plaintiffs repudiating _ 


the plaintiff's claim. 

10. Now a reading of the agreement would show 
that no specific date has been fixed for perform- 
ance. Mt.Chandramouli would however contend 
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that nospecificdate by calendar need be fixed, and 


it would be sufficient if a definite date can be 


arrived at as the date of performance of the agree- 
ment with reference to the other particulars in the 


. agreement and on the events that are to take place 


as per the agreement. In this connection the learned 


. counsel cited a number of decisions. | agree with 


this submission. 

11. The learned counsel then proceeds that as per 
the agreement the defendants agreed to execute a 
sale deed after 1.9.1975 and they arebound by that 
and therefore 2.9.1975 must be taken to be the 
date of performance of the agreement. I find it 
difficult to agree. When the defendants agree to 
execute a sale deed after 1.9.1975 it cannot be 


` taken to mean by any stretch of reasoning that - 


2.9.1975 must be held to be the date fixed for 
Performance of it within the meaning of Art.54. 


: No particular date as any outer date for perform- 


ance by the defendants is stated. It is simply stated 
to the effect thatsubsequent to 1.9.1975 thedefen- 
dants should execute the sale deed. The right of 
the plaintiffs-purchasers for reconvcyance arises 
only after 1.9.1975. 

12. Now take the case ofan agrcement ofa particu- 
lar date wherein the seller agrees to sell his prop- 
erty but no date is fixed, In such a case plainly the 


- second part of column.3 in Art.54only applies. i.e. 


the time for limitation runs only from thc date of| 
notice that performance is refused. When thc 
defendants in this case have stated in the agrec- 
ment that they would reconvey after 1.9.1975, the 
right of the plaintiff-purchasers arises after that 
date i.e. from 2.9.1975 and no other date having 
been fixed for performance, here too, the second 
part of Col.3 only would apply. 

13. Mr.Chandramouli would in support of his 
contention, rely as Ramzan v. Mrs. Hussaini, A. I. R. 
1990 S.C. 529. In that case the defendant-seller 


: under the contract agreed to execute a decd of sale 


on the day the purchaser redeemed a mortgage to 
which the property was subjected to. It ifheld that 
the Limitation had started to run from the date 
whenthe mortgage was redeemed and the case was 
covered by the first part of coln.3 of Art.54 and not 
the second part. There is no difficulty to say that in 
that case a definite date was fixed i.e., the date of 
redemption of the mortgage. Hence that decision 
will not be of any help to the appellants-defen- 
dants. 

14. The learned counsel relied on the decision of 
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the Madras High Court in Muniswami Gounder 
(Died) and another v. B.M.Shanmugha Goundar 
andothers, A.I.R. 1950 Mad. 820, inwhich case the 
relevant portion of the suit agreement reads as 
follows: 
“As regards the balance of Rs.2,400sincea suit 
has been pending concerning the same prop- 
erty, [shall receive it before the Sub-Registrar 
upon executing a sale deed the moment the 
suit is disposed of." ` 
It-was held that the parties contemplated a date 
which may be ascertained with relevance to an 
event certain to happen and. therefore part 15 of 
coln.3 of Art.54 would apply. This decision also, I 
do not think, will be of assistance to the appel- 
lants-defendants. 
15. Yet another decision cited by Mr.Chandramouli 
is by a single Judge of Mysore High Court in 
Utchegowda v. H.M.Basaviar, A.I.R. 1954 Mys. 29. 
In that case according to the agreement the sale 
had to be executed after the ‘Saguvali chit’ was 
given to the defendant. The defendant got the 
Saguvali chit and got possession of the property 
more than three years prior to the date on which 
the suit was filed. It was held that the suit was 
barred by time and the first part of Art.113 would 
apply. Here clearly the parties for specific per- 
formance agreed to the happening of a certain 
event, and rightly that event having happened it 
was held that suit filed beyond three years from the 
period was barred by limitation. 
16. In a decision of Patna High Court in Jiut Ram 
and others v. Jagannath Ram and another, A.LR. 
1956 Pat.489, cited by Mr.V.Srinivasan, learned 
counsel appearing for the respondents-plaintiffs, 
as per the terms of a moshdanama deed executed 
on 30.7.1929 the executant agreed to reconvey 
property to the plaintiffs on payment of a certain 
sum after expiry of 12 years but within 18 years 
from the date of execution. The suit was filed on 
30.7.1947 for specific performance. The trial court 
held tha& the suit was premature meaning that the 
suit had been filed one day before 18 years. The 
High Court held'that; ' 
“The word ‘within’ used in the document showed 
that on refusal to accept the money by the exe- 
cutant after the expiry of 12 years but within 6 
years from the expiry thereof, the claimants, 
the plaintiffs in the suit for specific perform- 
ance, had the right to pay off and on refusal to 
accept the -payment the cause of action 


l accorded to the plaintiffs.” 

From the above discussions of the matter it 
appears to me that in the present case the limita- 
tion runs from the date when the plaintiff has 
notice that performance is refused. Hence the 
findings of the trial court on the point of limita- 
tion is correct. 

17. In the result, I find no merit in the second 
appeal. Accordingly it is dismissed with costs. 


B.S. -> ---- 


_ 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- Swamidurai, J. 


. W.P.No.4550f1991 and W.M.P.No.16127 of 1991 


3rd February, 1992. 


P.Subbaraj and others ... Petitioners 

v. 

State of Tamil Nadu represented by Commis- 

sioner and Secretary to Government Housing & 

Urban Development Department and others 
„Respondents. 


Land Acquisition Act (Tof 1894), Sec.4( 1) - Notifi- 
cation under - Vague - Publication of substance of 
notification not made in locality immediately - 
Declaration under Sec.6 not passed within one year 
of notification - Effect - Acquisition proceedings if 
vitiated. 
Even the files do not show that there is any clarity 
in the notification. In view of the ratio of the 
Supreme Court followed by. this Court in Thiruvale- 
eswarar Temple, Nerkundram v. The State of Tamil 
Nadu, (1990)1 M.L.J. 149, the notification under 
Sec.4(1) of the Act is not in accordance with law. 
The publication of the substance of the notifica- 
tion was not published in the locality immediately. 
` The declaration under Sec.6 of the Act was passed 
within the period as laid down under the Act. 
Therefore the respondents have not passed the 
declaration under Sec.6 of the Act till now even 
though the notification under Sec. 4(1) was pub- 
lished on 11.6.1975. In this view, the impugned 
Government order -of the first respgndent, is 
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therefore, quashed. 
Cases referred to: ; 
Thiruvaleeswarar Temple, Nerkundram v. The State 
of Tamil Nadu, (1990)1-M.L.J. 142; State of Tamil 
Nadu v.A.Mohammed Yousuf, (1991)3 S.C.C. 347; 
Gokak Patel Volkart Ltd. v. Collector of Central 
Excise, Belgaum, A.LR. 1987 S.C. 1161; Sree Vengees- 
warar Alagar Perumal Devasthanam v. State of 
Tamil Nadu, (1984)2 M.LJ. 427; The Special Deputy 
Collector (L.A.) v. Kuppa-Gounder, 1985 W.L.R. 
694; Thiruvaleeswarar Temple, Nerkundram v. The 
State of Tamil Nadu, (1990)1 M.L.J. 149. 

Petition under Art.226 of the Constitution of 
India,.praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 


[Para 7] 


High -Court will be pleased to issue a writ of : 


certiorarified calling for the records in 
G.O.Rt.No.124, Housing Department, dated 
8.5.1975, published i in the Tamil Nadu Govern- 
ment Gazette on 11.6.1975 on the file of the first 
respondent herein and quash the notification 
issued under Sec.4(1) ofthe Land Acquisition Act 
in respect of the land of the petitioners herein 
bearingsurvey Nos.94, part 95,96/28, 96/213, 98/1, 
98/2, 103/1, 103/2 and 105 measuring in all 5.57 
acres in Nerkundram Village, P Pet Talak, 
Chèngalpet District, etc. 


„David Thiyagaraj, for Petitioners. 


Mrs. Kalaiselvi, Government Advocate, for - 
Respondents. 

The Court made the following : 

ORDER: This writ petition is filed for issue e of a 
writ of certiorari to quash the Government Order 


Rt. No.124, Housing Department, dated 8.5.1975, - 


published in the Tamil Nadu Government 
Gazette on 11.6.1975, of the file of the first 
respondent andalso the Notification issued under 
Sec.4(1) of the Land Acquisition Act in respect of 
the land of the petitioners bearing survey Nos.94, 
part 95, 96/2A, 96/2B, 98/1, 92/2, 103/1, 103/2 and 
105 measuring in all 5.57 acres in Nerkundram 
Village, Saidapet Taluk, Chengalpet District etc. 
2. The petitioners have raised the following grounds: 
(i) The Notification under Sec.4(1) of the. Land 
Acquisition Act, hereinafter referred to as the 
Act, was.published in the Tamil.Nadu Govern- 
ment Gazette on 11.6.1975 and the substance of 
the gotification published in the Tamil Nadu 
Government Gazette was not published in the 


village-Panchayat office and other convenient places. 


Accordigg to Rule 1 of the rules framed under 
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Sec.55(1) of the Act, the substance ofthe notifica- 
tion published in the Government Gazette should 
have been published in the village and the village 
panchayat etc. immediately after publication of 
the notification in the official gazette. The peti- 
tioners are deprived of the fundamental right to - 
put forth their objections within the statutory 
time limit laid down in sub-sec.(1) of Sec.5-A of 
the Act and under Rule 1 of the rules framed 
under Sec.55(1) of the Act and the failure on the 


. part ofthe respondents to comply with the abovesaid 


provisions of the rules and the Act is fatal and 
consequently, the acquisition proceedings are 
ilegal and this point has been decided in 
W.A.Nos.987 of 1984, 1065 and 1066 of 1984 and 
also reported in Thiruvaleeswarar Temple, Nerkun- 
dram v. The State of Tamil, Nadu. and another, 
(1990)1 M.L.J. 142. - 

(ii) In W.P:No.2734 of 1983 filed by the late father 
of the petitioners herein, this Court has granted 
interim stay on 25.3.1983 upto 18.4.1983. There 
was no stay subsequently of the Land Acquisition 
proceedings. Ultimately the stay petition was dis- 
missed on 12.2.1987 and the writ petition was 
allowed on 21.1.1988 leaving Sec.4(1) Notifica- 
tion of thé Act intact. As per the amended Act 68 
of 1984 in Sec.11(1) the Award should have been 
passed within two years from the date of Sec.6 
declaration and the declaration under Sec.6 was 
published prior to 24.9.1984. The award should 
have been passed by the respondents on or before 
23.9.1985. But the Award has not been passed 
within two years. It has been well decided in 7988 
L.A.C.C. 711, Gokak-Patel Volkart Ltd. v. Collector 
of Central Excise, Belgaum, A.LR: 1987 S.C. 1161 
and (19&9)2 All India Law Reporter 276. 


^ (iii) If the fresh declaration is now issued after the 


stipulated period as contemplated under the 
Amended Act in the year 1990 and the Award is 
passed in the year 1991; the petitioners will be 
given compensation only with the reference to 
market value as in 1975 which would be considera- 
bly low and meagre. In Sree Vengeeswarar Alagar: 
Perumal Devasthanam v. State of, Tamil, Nadu, 


. (1984)2 M.L.J. 427, this Court has held that an. 


award purported to be passed after a period: of 20 
years-from the notification under Sec. 4(1) of the 
Act will be mockery of the rights of the, citizen 
because the valuation would be very meagre as 
such as the value of the land itself has gone down 


-heavily and that there. is `a- continuous ‘and 
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exorbitant uptrend in the value ọf the landed 
property. The notification under Sec.4(1) of the 
Act was kept pending from 11.6.1975-onwards. 
(iv) There is violation of Rule 3(b) of the rules. On 
the date of enquiry on 9.11.1990, the second 
respondent was not present during enquiry. The 
enquiry was. fixed on 16.5.1990 under Rule 3(B) 
and the petitioners had submitted their objec- - 
tions. The remarks of the requisition department 
have not been communicated to the: ‘petitioners 
and the enquiry was not a detailed enquiry and so, 
the enquiry is against the principles laid down 
under Ruie 3(b) and (c) of the Rules. 

(v) Further enquiry cannot be held by the second. 
respondent since he becomes functus officio as the 
declaration under Sec.6 has not been made within 
one year as per the amended Act and hence the 
notification under Sec.4(1) is invalid. 

(vi) The acquisition for independent Corporation 
though owned by the Government, should be by 
invoking Part VILofthe Land Acquisition Actand . 
in this case, the acquisition proceedings resorted 
to under Part II of the Act is unsustainable. This 
` Court quashed the declaration under Sec.6 of the 


Act on 21.1.1988. Despite that till now they have - 


not taken any action pursuant to the notification 
under Sec. 4(1) of the Act and there was ‘no 
detailed enquiry under Sec. 5(a) of the Act. It is 
more than 14 years since Notification under Sec.4(1) 
of the Act was passed for the alleged purpose of 
housing scheme. A Division Bench of this Court 
has held in The Special Deputy Collector (L.A.) v. 
Kuppa Gounder, 1985 W.L.R. 694, as follows: ` 
"The award enquiry was sought to be held 
more than fourteen years after the notification. - 
under Sec.4(1). The delay is inordinate and it © 
will be wholly unjust to the first respondent in 
each appeal to receive the compensation at 
rates passed to the market condition prevail- 
ing in 1964.” 
The same view has also been expressed in 1990 
L.AC.C. 613. 
(vii) The notification issued under Sec.4(1) of the 
Act in respect of the lands situaté in Koyambedu 
and Nerkundram Village published in the official 
gazette on, 1.11:1975 was for the purpose of the 


- Kalaignar Karunanidhi Nagar Extension Scheme * 


and.the declaration and, direction made under 
Scc.6ofthe Act published in the official gazette on 
29.9.1978 and 9.6.1978 was for the purpose stated 
in the notification under Sec.4(1) of the Act. gine 
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declaration under Sec.6 of thc Act evidences that 
the land is needed for a. public purpose. The 
Gavernment approved in G.O.Ms.No.125 Hous- 
ing Department date 20.1.1978, acquisition of the 
lands in Koyambedu and, Nerkundram Village 
and and Secs:3(c) and 7 Notification of the Act 
published in the Goverment Gazette on 28.11.1979 
for Block Nos.III to IX: of Nérkundram Village 
was at the instance of the Madras Metropolitan 
Development Authority as it has réquired the 
lands for their textile market etc., which lands had 
earlier been notified and declared as required for: 
the Tamil. Nadu Housing : ‘Board on 1.9.1975, 
11.6.1975, 29.9.1978 and 9.6. 1978. Hence, the order 
of the Government directing the proposed acqui- 
sition in favour of the Madras Metropolitan 
Development Authority for a different purpose 
and for the use of different requisitioning body, is 
improper. - 
(viii) The petitioners filed W.P.No. 16127 of 1991 
for leave to raise additional grounds to the writ 
petition which runs as follows: 
"The petitioner states that in the Gazette 
notification published in 4(1) Notification and 
Sec.6 declaration relating to the petitioner S 
land does not clearly mention what is the public 
_ purpose and whose purpose of the land is 
required has not been stated. It has been stated 
clear in Thiruvaleeswarar Temple, Nerkundram 
v. The State of Tamil Nadu, (1990)1 M.L.J. 149, 
, that the 4(1) Notification is vague in nature 
, andnot descriptive. 4(1) notification has to be 
quashed." 
After hearing.the learned Government Pleader, 
this writ miscellaneous petition is allowed. 
4. The respondents have.not filed any counter 
affidavit to this writ petition and the files were 
produced by the learned Government Pleader at 
the time of hearing and the files were perused. 
5. Learned counsel for the petitioners submitted 
that the Notification under Sec.4(1) ofthe Act was 


, published in the Official Gazette on 11.6:1975 


that the declaration under Sec.6 of the Act was - 
published on 9.6.1978 and that the declaration 
under Sec.6 of the Act was quashed on 21. 1.1988 in 
respect of the lands in question in W.P.Nos.2733, 

2734 and 2735 of 1983. According to the petition- 
ers, the publication of the substance of ghe notifi- 
cation itself is very vague and it does not reveal the 
actual purpose and according to the Housing Boar 

Act, the scheme has not bcen formulated as 


S 
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reported in State of Tamil Nadu and another v. 
A.Mohammed Yousuf and others, (1991)3 S.C. 347, 
(S.L.P:No.3790 of 1991). The other ground raised 
by the learned counsel for the petitioners is that 
Notification under Sec.4(1) of the Act was pub- 
lished on 11.6.1975 and the declaration under 
Sec.6 of the Act was published on 9.6.1978 and 
that the declaration under Sec.6 of the Act was 
quashed in W.P.No.2734 of 1983 on 21.1.1988. 
Construing the period of three years from Sec.4(1) 
notification ie. from 11.6.1975, the declaration 


„under Sec.6 of the Act ought to have been passed 


from the date of quashing Sec:6 declaration i.e. 
from 21.1.1988. On 23.1.1988 Sec.6 Declaration 
had to be published as reported in.A.S.Naidu and 
others v. State of Tamil Nadu, S.L.P.No.11353/55 
of 1988. 

6. Learned counsel for the petitioners relied 
upon the judgment of this Court dated 8.10.1991 
in W.P.No.3693 of 1985 etc. batch. The learned 
Judge (Govindasamy, J.) has considered all the 
grounds which are similarly raised in this writ 


* petition and ultimately held that the notification 


- 


BS. 


under Sec.4(1) of the Act suffers from the vices of 
vagueness, lack of particulars etc. In that view, the 
abovesaid batch of.writ petitions were allowed. 
7. Learned Government Pleader could not sup- 
port the Notification under Sec.4(1) of the Act 
issued bythe respondents in respect of thelands in 
question and even the files do not show that there 
is anyclarity in the notification inview of theratio 
of the Supreme Court followed by this Court in 
the abovesaid batch of writ petitions. In this view, 
I find that the notification under Sec.4(1) of the 
Actis notin accordance with'law, that the publica- 
tion of the substance of the notification was not 
published in the locality immediately, and that the 
declaration under Sec.6 of the Act was not passed 
within the period as laid down under the Act. 
Therefore, the respondents have not passed the 
declaration under Sec.6 of the Act till now even 
though the notification under Sec.4(1) of the Act 
was published on 11.6.1975. In this view, the 
impugned Government order of the first respon- 
dent is therefore, quashed and the writ petition is 
allowed. In the circumstances, there is no order as 


to costs. 
e 
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IN THE HIGH COURTOF JUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J. > 


` CR.P.No.1442 of 1988. 6th April, 1992. 
id KP. Sethupathy Chettiar ... Petitioner 
A.Chinna Veeran and another — ...Respondents. 


(A) Civil Yratedure Code (V of 1908), Sec.64 and 
O.21, Rule 98(2) - Property attached in execution 
proceedings - Tenant of judgment-debtor after 
attachment - If can resist auction purchaser's claim 
for delivery of possession. — 

(B) Civil Procedure Code (V of 1908), Sec.64 and ` 
O.21, Rules 95, 98 and 103 - Petition for delivery of 
possession and for removal of obstruction - Com- + 
mon order passed by trial court - Revision petition 

against, if will lie. 

The auction purchaser filed an application 

E.A.No.576 of 1985 for delivery of possession 

under O.21, Rule 95, C.P.C. There was obstruc- ` 
tion at the instance of the second respondent and 

hence he filed E.A.No.23 of 1986 for removal of 


- obstruction. The executing Court disposed of both 


the petitions by a common order. Though there 
was no evidence, it held that the second respon- 
dent was a tenant under the judgment-debtor ` 
from about December, 1984 and that he was 


` entitled /to continue in possession as such. The 
‘petitions were dismissed. In a revision petition 
‘filed against the common order; 


Held:- Even assuming that the second respondent, 
entered the premises as a tenant sometime in 
November, 1984, that will not help him to obstruct 
the proceedings for delivery at the instance of the 
auction purchaser. There are two provisions in the 
Code of Civil Procedure which negative the claim 
of the second respondent. Sec.64 of the Code of 


_ Civil Procedure is to the effect that when an 


attachment is made, any private transfer or deliv- ' 
ery of property attached or of any interest therein 
and any payment to the judgment-debtors of any 
debt etc. contrary to such attachment shall be void 
as against all claims enforceable against the 
attachment. The section would cover not merely 
transfer of title but also delivery of possession 
subsequent to the attachment. In the present case 
assuming that the second respondent became a 
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tenant in November, 1984, that is undoubtedly 
after theattachment in theexecution proceedings 
and the auction-purchaser's claim and the auc- 
tion. Purchaser's claim which is enforceáble under 
the attachment cannot be resisted by the second 
respondent. [Para 6] 


The other provision is found. in O.21, R.98, C.P.C. ` 


In.the present case, admittedly, the ‘second 
respondent became a transferee in the sense that 
he became a lessee of the petition property during 
- the pendency of the execution proceedings. Hence 
he cannot resist the delivery of possession at the 
instance of the auction purchaser. It has been held 
in several cases that provisions of O.21, Rule 98 
are independent of Sec.52 of the Transfer of Prop- 
erty Act and if the terms of the rule are fulfilled, 
there can be noanswer to a petition for delivery of 
possession at the instance of a transferee pending 
suit or pending the execution proceedings. Hence 
the second respondent cannot resist the petition 
for delivery of possession at the instance of the 
auction purchaser. [Para 6 and 7] 
No doubt, Rule 103 of O.21 provides that any 
“ adjudication under Rule 98 or Rule 100 shall have 
the same force and be subject to the same condi- 
tions as to an appeal or otherwise as if it was a 
decree. It is true that the order made in E.A.No.23 
of 1986 is an appealable one and the appeal would 
lieto the District Court and not to this Court. But 
that will not enable the second respondent to 
defeat this revision petition under Sec.115, C.P.C. 
This revision petition is against the common 
order made by the executing court not only in the 
application for removal of obstruction but also in 
the application filed by the auction purchaser for 
delivery of possession. In fact; thecertified copy of 
the decretal order filed along with the memoran- 
dum of grounds shows that it is the order made in 
E.A.No.576 of 1985 dismissing the petition for 
delivery of possession filed by the aüction pur- 
chaser. This revision petition is, therefore, main- 
tainable under Sec.115, C.P.C. as there is no pro- 
vision for appeal against the order on an applica- 
tion for delivery of possession under O.21, Rule 
95, C.P.C. The application in E.A.No.23 of 1986 is 
only for removal of obstruction. That is a part of 
the proceedings in E.A.No.576 of 1985 for deliv- 
ery of possession. It is like an interlocutory appli- 
cation in a suit or other proceeding. An order 
passed in an interlocutory application can be 
challenged ina proceeding against the order in the 
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main proceeding. Just like that, in this casc, the 
order in the main proceeding is in E.A.No.576 of 
1985 dismissing the application for delivery of 
possession. In this revision petition the order in 
E.A.No.23 of 1986 can very well be challenged by 
the revision petitioner. Even otherwise, this Court 
is entitled under Sec:115, C.P.C. to exercise its 
power of revision against an order found to be 
unjust and without jurisdiction. The court below 
has passed an unjust order without taking note of 
the provisions of Sec.64, C.P.C. and O.21, Rule 98, 
C.P.C. It can be said that thc order of the Curt 
below is per incuriam. Since the executing court 
has passed an invalid order, this Court can exer- ` 
cise its suo moru power under Sec.115, C.P.C. and 
declare the said order as invalid besides setting 
aside the same for record .purposes. Hence this 
revision is allowed. [Paras 8, 10 and 11] 
Petition under Sec.115 of Act V of 1908 praying 
thé High Court to revise the order of the Court of 
the Subordinate Judge, Periyakulam, dated 2.9.1987 
and made in E.A.No.23 of 1986 in E.A.No.576 of 
1985 in E.P.No.154 of 1984 in O.S.No.181 of 1983. 
P.Kulandaivadivelu, for Petitioner 
R.Subramaniam, for Respondents. 

The Court made the following 

ORDER: This revision petition is filed by the 
Court auction purchaser, who was obstructed when 
he tried to take delivery of possession pursuant to 
his purchase. The execution petition in W.P.No.154 
of 1984 was filed by the decree-holder. The peti- 
tioner herein filed E.A.No.576 of 1985 for delivery 


. of possession under O.21, Rule 95, C.P.C. There 


was obstruction at the instance’ of the second 
respondent and E.A.No.23 of 1986 was filed for 
removal of obstruction by the petitioner herein. 
The executing Court disposed of the petitions for 
delivery of possession and removal of obstruction 
together bya common order. Taking the view that 
thesecond respondent herein is a tenant under the 
judgment-debtor from about December, 1984 and 
that he is entitled to continue in possession as 
such, the court dismissed the petitions filed by the 
auction purchaser. Aggrieved by thesaid order the 
auction purchaser has preferred this revision peti- 


- tion. In the preamble of the memorandum of 


grounds it is stated'as follows: - 
“On enquiry the executing court, nåmely the 
Subordinate Judge, Periakulam dismissed the 
petition and the petition for delivery of posses- 
sion in F.A.No.576 of 1985 by a cbmmon order. 
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dated2.9.1987. The learned Judge has no juris- 
` diction in law to dismiss those petitions and 
questioning the correctness of the said order, 
‘the present revision petition is filed-on the 
following among other grounds.” 
Thus, the auction purchaser purported to file this- 
revision-petition against both the orders passed by 
the Subordinate Judge. Periakulam. 
2. An objection is taken by the second respondent 


that the revision petitionis not maintainable inas- . 


much as an appeal lies against the order dismiss- 
ing the application. ‘for removal of obstruction. 
According to learned counsel, appeal would lie 
only in the District Court and not in this Court. It 
is also contended that there cannot be one revi- 
sion against two orders and the present revision 
petition is not maintainable. It is further argued 
that as there is no appeal against the order dis- 


missing the application for removal ofobstruction , 
it is not open to the auction purchaser to seek an 


order for delivery of possession in this revision 


. petition and, therefore; it is not sustainable. 


3. Before considering the technical objections raised 
by learned counsel for the second respondent it is 
necessary to refer to the following facts: The auc- 


. üon sale was held on 18.2.1985. The petitioner 


purchased the property for a sum of Rs.20,010. It 
‘was confirmed on 17.10.1985. He filed the petition 
for delivery of possession on 5.12.1985. The exe- 


` cuting court passéd an order on that day directing 


delivery by: 20.12.1985. It was obstructed by the 
second respondent. He filed an' objection even on 
20.12.1985. Thereafter the petitioner filed an’ 
application for-removal of obstruction on 22.1.1986. 

4. The second respondent has given evidence in 
this proceeding. In his chief-examination he has 


stated that he has been residing.as tenant of the _ 


petition premises for about 1 1/2 years. The depo- 
sition was given.on 4.4.1986. Calculating. back- 
wards it may take him to November, 1984. He has 
produced certain electricity bills to show that he 
had been paying the consumption. charges as ten- 
ant of the premises. They are marked as Ex.B-6 


series. He has admitted that the receipts stand in : 


the name of the judgment-debtor's father, who 


died twenty years previously. The receipts bear the 


dates 15.5.1985, 16.9.1985, 16.11.1985 and: 
RU 12.1985. Though he has denied the suggestion 
“that hé has obtained the receipts from the judg- 
" ment-debtor and produced them, it is quite obvi- 
ous that he did not make the ie payments himself. 
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Ex.B-8 is a receipt for payment of housc-tax. 1t 
~ bears the date 8.2.1986 i.e., after the filing of the 
obstruction petition. That will not help him. Ex., 
B-7 is a letter purported to have-been written by 
one Arunachalam Chettiar to the petition prem- 
ises addressed to the second respondent hercin- 
The letter bears the date 16.12.1985. Even assum- 
ing it it be genuine, that will not help the second ` 


` respondent in any manner as it will only show that 


he was in the premises in December, 1985. "That 
‘will not prove his tenancy from November, 1984. 
He has not produced any document of tenancy. It 
` is in evidence that he was occupying another prem- 
ises in the same street and it was later attached by 
: a creditor. That order was passed on 20.9.1985. 
. Thereis nothing on record toshow that he entercd 
' the premises in November, 1984 as claimed by 
him. 
; 5. The court below has taken the view that he was 
in the petition premises for about 11/2 years prior 
'to the obstruction. There is not justification for 
that finding. The finding is clearly perverse as 
thereis no acceptable evidence on record to prove 
` the same." As pointed out already, there is no 
document to show his occupation of the premises 
prior to December, 1985: 
6 Even assuming that the second respondent entered 
the premises as a tenant sometime in November, 
1984, that will not help him to obstruct the pro- 
ceedings for delivery at the instance of the auction 
purchaser. 'There are two provisions in the Code 
, of Civil Procedure which negative the claim of the 
‘second respondent. Sec.64 of the Code of Civil 
Procedure isto the effect that when an attachment 
is made, any private transfer or delivery of prop-| ' 
erty attached or of any interest therein and any 
payment to the judgment-debtor of any debt etc., 
contrary to such attachment shall be void as against |. 
all claims enforceable under the attachment. The 


` -section would cover not merely transféroftitlebut 


also delivery cf possession subsequent to the 


. attachment. In the present case assuming that the| 


second respondent becamea tenant in November, 
1984, that is undoubtedly after the attachment in| ° 
the execution proceedings and the auction-pur- 

‘chaser’s claim which is enforceable under the 

' attachment cannot be resisted by the second 
respondent. Hecannotclaim any better right to be | 
in possession as againstthe auction purchaser. His 
claim is void as against the auction purchaser. - 
7. The other provision is found in O.21, Rule 98, 


II] 
C.P.C. sub-rule (2) provides that if the court is 
satisfied that the resistance or obstruction was 
occasioned without any just cause by the judg- 
ment-debtor or by some other persón àt his insti- 
gation or onhis behalf, or byany transferee, where 
such transfer was made during the pendency: ofthe 


suit oF execution proceeding, it shall direct that : 


the applicant be put into possession of the prop- 
erty. In the present case, admittedly, the second 
respondent became a transferee in the sense-that 
he becamea lessee of the petition property during 
the pendency of the execution proceedings. Hence 
he cannot resist the delivery of possession at the 
instance of theauction purchaser. It has been held 
in several cases that provisions of O.21, Rule 98 


areindependent of Sec.52 of the Transfer of Prop- , 


erty Act and if thé terms of the rule are fulfilled, 
there can be no answer to a petition for delivery of 
possession at the instance ofa transferee pending 
suit or pending the execution proceedings. Hence 
the second respondent cannot resist the petition 
for delivery of possession at the instance of the 
auction purchaser. ' 

8. Now, I will consider the technical objections 
raised by learned counsel for the second respon- 
dent. No doubt, Rule 103 of 0.21 provides that 
any adjudication under Rulé 98 or Rule 100 shall 
have the same force and be subject to the same 
conditions as to an appeal or otherwise as if itwere 
a decree. Learned counsel for the second respon- 
dent is correct in submitting that the order made 
in E.A.No.23 of 1986 is an appealable one and the 
appeal would lie to the District Court and not to 
this Court. But, that will not enable the second 
respondent to defeat this revision petition under 
Sec.115, C.P.C. As pointed out earlier this revi- 
sion petition is againsi the common order madeby 
the executing court not only in the application for 


removal of obstruction but also in the application. 


filed by the auction purchaser for delivery of pos- 
session. In fact, the certified copy of the decretal 
order filed along with the memorandum of grounds 
shows that it is the order máde in E.A.No.576 of 
1985 dismissing the petition for delivery of posses- 
sion filed by the auction purchaser. This revision 
petition is, therefore, maintainable, under Sec.115, 
C.P.C. as there is no provision for appeal against 
theorderon an application for delivery of f posses- 
sion under O.21, Rule 95, C.P.C. 

9. There is nosubstance in the contention that this 
revision is not maintainable, because, itis directed 
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against two orders. Even assuming that there should 
have been a separate appeal against the order 


-under O.21, Rule 98, C.P.C., the revision petition 


as against E.A.No.576 of 1985 is still maintain- 
able. As pointed out, the certified copy of the 
order produced along with the revision petition is 
only the order in E.A.No.576 of 1985 and though 
in the preamble the petitioner has mentioned 
both the orders, he has produced only the certified 
copy of the order in E.A.No.576 of 1985. Hence 
this revision petition is maintainable in law. 


_10. The next contention that the order under O.21, 


Rule 98, C.P.C., having become final, it is net open 
to the revision petitioner to seek delivery of*pos- 
session is without substance. The application in 
E.A, No.23 of 1986 is only for removal of obstruc- 
tion. That is a part of the proceedings in E.A.No.576 
of 1985 for delivery of possession. It is like an 
interlocutory application in a suit or other pro- 
ceeding. An order passed in an interlocutory 
application can be challenged in a proceeding 
against the order in the main proceeding. Just like 
that, in this case, the order in the main proceeding 
is in E.A.No.576 of 1985 dismissing the applica- 
tion for delivery of possession. In this revision 
petition the order in E.A.No.23 of 1986 can very 
wellbe challenged by the revision petitioner. That 
he has done, in the memorandum of grounds and 
therefore, there is no bar to the hearing of the’ 
revision petition. 

11. Even otherwise, this Court is entitled under 
Sec.115, C.P.C. to exercise its power of revision 
against an order found io be unjust and without 
jurisdiction. The court below has passed an unjust 
order without taking note of the provisions of 
Sec.64, C.P.C. and O.21, Rule 98, C.P.C. It can be 
said that the order of the Court below is per 
incuriam. Since the executing court has passed an 
invalid order, this Court can exercise its suo motu 
power under Sec.115, C.P.C. and declare the said 
order as invalid besides setting aside the same for 
record purposes. Hence this revision is allowed. 
The order made by the Subordinate Judge, 
Periakulam in E.A.No.23 of 1986 is set aside. The 
said application is allowed. The order made in in 
E.A.No.576 of 1985 is set aside and that applica- 
tion is also allowed. The executing court is 
directed to deliver possession after removing 
obstruction caused by the second respondent. 
Delivery of possession shall be effected on of 
before 30.6.1992. The parties will bear their 

ro,t K 2 e. 
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cadi costs, in this revision petition. 


£4 


B.S.. -— Petition allowed. . 
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IN THE HIGH COURT OF JUDICATURE AT 


Present: Parner J. 


Appin. Nos. 348 of 1989 and 2240f1989 __ 
12th May, 1992. 


Partners of Satjanarayana & compen. 
The Official Assignee, High Court, Madras and 
others. „Respondents. 


(A ) Tamil Nadu Buildings (Lease and. Rent Con- 


trol) Act (XVIII of 1960) - Lease deed entered into ` 


for four years from 1.1.1987 - Clause in deed em- 
powering landlord to take proceedings to evict ten- 
ant on stated grounds during currency of the lease - 
Landlord determining tenancy from 1.2.1989 - Tenancy 


df contractual or statutory on and from 1.2.1 989. 


_Appellanis 
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Tanul Nadu Buildings (Lease and Rent, Control) 

Act, if property - If vests in Official Assignee on the 

tenant being adjudicated insolvent. ; 

A statutory tenancy under the Tamil, Nadu Build- 

ings (Lease and Rent Control) Actis not property à 
within the meaning of Sec.17 of the Presidency: 


* Towns Insolvency Act so as to vest in the Official 


Assignee. There is no scope for bringing in the: 
Official Assignee within the ambit of the defini- 
tion. of a tenant. Therefore, the Official Assignee 
on whom the properties of the insolvents would 
vest under Sec.17 of the Presidency Towns Insol- 


.vency Act cannot become a tenant as defined in 


Sec.2(8) of the Tamil Nadu Act XVIII of 1960 as 
amended. The insolvent's right of occupation iş 


` only statutory under the provisions of Rent Con- 


. trol Act and is not property which can vest in the 


Official Assignee. 
Cases referred to: à 
Sutton v. Dorf, (1932)2 K.B. 304; Mohana Rang- 


. [Para 9] 


"hidh Chetty v. Official Assignee, Madras, (1965)1 


M.L.J. 221; Viswanatha Chettiar v. 
Assignee, Madras, 89 L.W. 557. 
R.Krishnaswamy, for Applicant. 
T.P.Parameswaran, Official Assignee, for Respon- 


Official 


- dent No.1. ze 


Admittedly under the lease deed entered into on - 


18.3.1987 the lease is for a period of four years ` 


from 1.1.1987 to 31.12.1990. The lease is subject to 
Clause 17 which empowered the landlord to take 


T.Ramakrishna, for Respondent Nos.3 and 4. 

P.K Sivasubramaniam, for the Present Tenant, 
The Court made the following |. 

ORDER: Application No.348 of 1989 was filed by 


_ the petitioners in Insolvency Petition No.9 of, 


proceedings for evicting the tenant on the hap- .. 


pening ofthe events set out in thesaid clause even 
during the currency of the lease. It is also not in 
dispute that the landlord determined the tenancy 
in effect from 31.1.1989 and called upon the 
insolvents\tenants to surrender vacant possession 
on 1.2.1989. It is thereafter that the landlord had 
filed an eviction petition before the Court of Smali 
Causes at Madras under Sec.10(2) (iii) « of the Act 
XVIII of 1960. Therefore the landlord has exer- 
cised his powers under Clause 17 of the registered 


- leasedeed dated 18.3.1987 and has called upon the 
insolvents to surrender vacant possession. Thus. 


on and from 1.2.1989 the tenancy has to be a 
contractual one and the insolvents have become a 
statutorptenant entitled to the protection of Tamil 
Nadu Act (XVIII of 1960). 
(B) Presidency Towns Insolvency Act (IIFof 1909), 
Sec.17 - ‘Property’ under - Statutory tenancy under 


[Para 8] . 


1989, who were adjudicated as insolvents on their 
own petition to direct the Official Assignee to 
deliver the key of the shop to them so as to enable 
them to resume their business in No.30/2, Godown 
Street, Madras-1. 

2. Application No. 224 of 1989 was filed by 
B.Vedachalam who is.the owner of'the premises 
'No.30/2, Godown Street, Madras to direct the 
Official Assignee toremove the movables that are 


available in the premises and deliver vacant pos- 


session of the above premises occupied by tHe first 
and second respondents (insolvents/tenants) the 
applicants in Application No.224 of.1989. The 


` short facts are: 


Mr.B.Vedachalam is the owner of the premises 
No.30/2, Godown Street, Madras-1, The petition- 
ers in Application. No.348 of 1989 and in Insol- 


. yency Petition No.9 of 1989 are the partners of . 


Mis. Sdtyanarayana and Company. They were car- 
rying on the business in the above premises. They 


r 
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were adjudicated as insolvents on their own peti- 
tion by an order of this Court dated 3.2. 1989. They 
. are brothers. They were carryin E: on wholesale 
business in ‘textile goods. Their case is that as they 


have been adjudicated. as irisolvents their teriancy ` 
will not cease and that therefore, they, areentitled . 
to possession. of the shop and the „key swith: the 


Official Assignee be delivered to them. The land- 
Jord Vedachalam has filed: a petition for. eviction 


against them in R.C.O.P.No.326 of 1989. ) On, the ~ 
C Ássignée. Abdul Hadi, J. has said that it was a 


file of Small Causes Court, Madras: e 

3. Mr.R. Krishnaswamy, | learned counsel; -appear- 
ing for the insolvents/tenants submits that the 
landlord Vedachalam gave noticeaccordin g to the 
termsofthea greement under which the léase ‘had 
to exist for a period of ten years from 1. 1, 1981 to 
31.12.1990 and had already taken action in accor- 
dance with.the provisions of Tamil Nadu Build- 
ings (Leaseand Rent Control) Act, which fact has 
` not been disputed by the learned counsel for the 
landlord. But according to him, ‘notwithstanding 
tlie notice or the institution of the action in the 
Court of the Rent,Controller for eviction Of the 
appellants/tenants, the tenancy is still continued 
under the agreement as a fixed term tenancy and 
thus a,contractual tenancy. 

4. As stated above, B. Vedachalam, the landlord 
filed Application No. 224 of 1989 for delivery of 
possession of the said premises back to him, while 
the tenants filed Application No. 348 of 1989 for 
directing the Official Assignee to deliver the key 
of the premises to enable them to résume stheir 
business. 

5. Abdul Hadi, i however, passed an order on 
10.11.1989, rejecting theapplication : taken out by 


the tenants on the ground that on the determiría- s 


tion of insolvency in the main Insolvency I Petition 
No.9 of 1989 by order dated 3. 2.1989, thé proper- 


ties belonging to them including their leasehold © 


vested with the Official Assignee. ‘Learned Single 


Judge accordingly rejected Appln. No.348 of 1989.. . 


In Appla. No.224 of 1989, however, he 100K note 
of the stand of the Official Assignee ‘thataccrual of 


unnecessary rental liability would be avoided if- ~ 


the premises could be haridéd.over to thélandlord 


and allowed the said Application, directing the . 


Official Assignee | to hand over “possession « of the 


_ abovesaid premises to the landlord’ Vedachalam. . 


Both the two applications were disposed of by 
Abdul Hadi, J. by a common order. Only one 
Appeal had, been preferred under Sec: 15 of the 


Letteis Patent against the order of the learned 
single Ji udge: ‘Learned Judges of the Division Bench- 


l ‘overruled t the Objections that. have been raised on 


behalfof thé i fespondents ir im ©. S.A.No:361 of 1989 
and permitted th the appellant t to prosecuté the appeal 
before. thein filed ‘against the common order. The 
question ; that’ was raised before the Division Bench 

of this Coit, Was "whether the’ leasehold was a 
property’ thato Of adjudication of the petitioners in 
the Insolvency. Petition vested ‘with the Official 


: property ti that Vested with the Official Assignee, a 

finding | “which had been seriously challenged 

before the Division Bench. The Division Bench , 
aftér hearing | both parties, has however felt that 

“there, ‘has-been a serious error in the judgment 
because after noticing the fact that the tenancy 

had ‘already ‘been determitied by a notice and 
„action io évict "the tenant had already been 
initiated, there weré circumstances to bring the 
case of. the. ‘appellants within the ambit of the 
principles í of law as Stated in the judgment of the 
learned single Judge. The Division Bench feltthat 
. this particular: aspect of the case was never brought 
“to the notice of tle learned single Judge. Any 
detérmination of t his will primarily be a determi: 
nation of an issue, of fact amd that its consequence 
“will be substantial: as in the case of a contractual 


“tenancy, “the ap pellants/tenants may not be 


“allowed to plead. that there is no property right in 
‘the leasehold | that could vest with the Official 
-Assig neéin the case.of the tenancy already deter- 
" mined as plieged and action brought in the court, 
“it wo; uld be mecessary ito find out whether the 
Appell lants had become statutory tenants and that 
‘if they had become statutory tenants, whether the 
Official Assignee could take possession of the 
jeasehi 31d right. Holding:so, the Division Berch 
"allowet the appeal and set aside the Judgment ‘of 


. the lear ned single Judge and remitted back the 


above tO applications forrehearingand disposal 


dn accordance with law. The Division Bench has 


also held that it will be requiréd in any event to be 
‘examined whether any restitution can be granted 
toa tenant against the landlord. After remand, the 
matter came up before me and I have heard the 


"arguments" of -Mr.R.Krishnaswamy the learned 


‘counsel appearing on behalf of the tenants and 
"MET: Ramákrishna, learriéd counsel appearing for ° 
the legal representatives of the landlord and the" 
‘learned Official “Assignee. . : ae 
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6. The only point; that arises for determination i in 
the above two applications is ‘whether the peti- 
tioners (insolvents) in the main Insolvency Peti- 
tion (viz., A.Pandurangan and A.Hari, pariners of 
M/s.Satyanarayana and Company). had becomé 
the statutory tenants and ifso whether the Official 
Assignee can take possession of the’ leasehold 
- right. Before I proceed to deal with the matter on 
merits, it is useful to refer certain clauses in the 
lease deed that has been entered into between the 
landlord Vedachalam and the tenants A.Pandu- 
tangan and A.Hari, partners of MÁ.Satyanarayana" 
and Company. The lease deed was entered into at 
~ "Mádras on 18.3.1987. The lease deed was regis- 
tered as document No.153 of 1987 on 193. 1987 
before the Sub Registrar, Madras. The lessees 
were carrying on "business under the.name and 
style of M/s. Satyanarayana and Company. They 
requested the léssor to ‘extend the lease for a 
further period of four years from 1.1.1987- to 
31.12.1990 and the lessor-hasalso agreed to grant 
the lease of the portions mentioned.in the sched- 
‘ule to the ‘lessees ‘subject to cértain terms and 
conditions. The salient features of the terms arid” 
- conditions which are relevarit for the purpose of 
this case are 1. The portion ‘Was let out for non- 
residential purpose, 2. The ténancy i is-a monthly 
one calculated according to English calendarmonth, 
` 4. The monthly rent for the said portion is at the 
rate of Rs.500 per month. 5. The rent is due and 
payable on or before the 5th day bf the succeeding 
English Calendar month for which the rent has 
become due and payable arid 5. The Ieáselis fora 
period of four years with effect from 1.1.1987 i.e., 
'from 1.1.1987 to 31.12.1990. Clause 17 of the 
Agreement provides that if the tenants fail to 
surrender vacant possession ‘at the expify of the 
period mentioned therein or if ‘they | fail and 
neglect to pay rents for the three consecutive 
months or if they contravene the covenants con- 
tained in Clauses 9 to 13 the lessor is: entitled to 
take necessary proceedings to evict the lessees 
without any notice and recover the ‘costs ‘and 
expenses from the lessee. 
7. Prior'to the institution of the eviction | poceed- 
ings in R.C.O.P.No.326 0f 1989, before the Small 
Causes Court, Madras Mr.P. Murugaiyan Advo- 
cate for the landlord issued a notice on 4. 12. 1988 
to the tenants viz., 1. A.Pandurangan and 2. Sri 
A. Hari, partners of M/s. Satvanarayana and Com- 
pany. In paragraph 2 of the said noticé it is stated 


; The Madras Law Journal Reports 


8: Before the Rent Controllet, 


i [1952 
as under: 

r2 „The ténancy isa monthly one calculated ac- 

cording to the English calendar month.” 

It is further stated in the said notice: 

“Even though the. sáid lease deed fréscribed a 
‘period of lease for four years ending with 
31.12.1990 my client for the foregoing reasons 

` terminate your tenancy ending with 31.1.1989 . 
an cali upon you to surrender vacant pose 
- sion on 1.2.1989." 
Madras 
R.C.O:P.No.326 of 1989 under Sec.10(2)(iii) of 
the Act 18 of 1960 as amended by Act 23 of 1973 
was filed against the tenants. In paragraphs 3 and 
6, it is stated as follows: 
"The petitioner states that the respondent above- 
named aré tenants under him in respect of a 
shop portion in ground floor of premises bear- 
ing Door No. 30/2, Godown Street, George 
Town, Madras-1, as ; partnership { firm under the " 
name and stylé of Sri Satyanarayana and 
‘Company, on'a monthly rént of Rs.500 elec- ` 
tricity charges extra. The 1 tenaricy is a monthly 
one calculated according to the English Calen- 
‘dar month.” 
..The petitioner further submits.that on 
account of the cause of waste committed by the 
respondents as aforesaid the petitioner has no: 
other option to terminate the tenancy of the 
respondents ending. with 31.1.1989 and call 
upon them to surrender vacant possession on 
1.2.1989, by his Advocate’s notice dated 
4.12.1988: 
It is seen from the lease deed, notice issued prior 
to the filing of R.C.O.P. and the petition filéd by 
the landlord for eviction that even though the 


‘lease period was extended fora period of favour 


years from 1.2.1987 to 31.12.1990, the tenancy was 
treated as a monthly one calculated according to 
English Calendar month. Henceitis for this Court 
to see whether the tenancy in question is a con- 
tractual tenancy for a fixed term or & monthly 
tenancyas has been understood by the landlord. It 
is an admitted fact that the landlord has initiated . 
proccedings before the Rent Controller against 
the tenànts treating him as a statutory tenant for, 
eviction. on the grounds mentioned therein. Even 
before the institution of the Rent Control Pro- 
ceedings, the landlord had given notice according 
to the térms of the agreement under which the 
“lease period had to exist for a petiod of ten years 


A 
^ 


J 


E 
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from 1.111981 io 31.12:1990' and already taken "Or dáüghter; or the legal representative of a 
action in accordance with the provisions öf the deceased tenant who had been living with the 
Tamil Nadu Buildings (Lease and Rent Control) tenant in the building as:a member: of ‘the 
Act which fact has also not been disputed by the ' tenànt's family up to thé death of the tenant 
learned counsel for the landlord. But taccording to anda person continuingin possession. after the 
him, notwithstanding the notice of the institution `- termination of the tenancy in his favour, but 

: of the action in the Court of thé Rent Coniroller — . "does notincludea person placed in occupation 
for eviction of the tenants, the teriancy is still ofa building by its tenant or a person to whom 
continued under the agreemerit:as a fixed term "the collection of rents or fees in a public mar- 
tenancy and thus a contractual tenancy. It is also ket, cart stand orslaughter house or of rents 
for this Court to decidewhether the leaseholdwas > for shops has been farmed out or léased by a 
a property and that on adjudication of the tenants ‘Municipal Council for District Board or the 
jas insolvents vested with the Official Assignee. Corporation of Madras." 


Admittedly under the lease deed'entered intoon There is no scope for bringing in the Official 
18.3.1987 which was registered as Document No.153 Assignee within the ambit of the definition of a 
of 1987 on 19.3.1987 the lease is for a period of ‘tenant’. Therefore, the Official Assignee on whom 
four years from 1.1.1987 to 31.12.1990. The lease - thé properties of the insolvents would vest-under 
is subject to Clause 17 which empowered the* Sec.17 of the Presidency Towns Insolvency Act 
landlord to take proceedings for evicting the ten- — cannot become a tenant; as defined in Act 18 of 
ant on the: happening of the events set out in the — 1960 as amended. 

said clause, even during the currency of the lease. 10. Thé insolvent’s right of occupation is only 
It is also not in dispute that the landlord deter- statutory under the provisions of Rent Control], 
mined the tenancy with effect from 31.1.1989 and ^ Act and is not property which can vest in the 
called upon ‘the insolvents-tenants to surrender Official Assignee, 

vacant possession on 1.2.1989. It is thereafter the 11. Inthis’ connection, itis necessary to reier tothe 
landlord had filed R.C.O.P.No.3260f1989 before — dictumin Sutton v. Dorf, (1932)2 K.B. 304, wherein 
the Court of Small Causes at Madras under it. has been held that where the insolvent is in 
Sec.10(2) (iii) of theAct XVIII of 1960. Therefore; possession understatutory tenancy that right does 
the landlord has exercised his powers under Clause’ - not vest in the Official Assignee. The above propo- 
17ofthe registered lease deed dated 18.3. 1987and sition of law is also referred to and adopted by 
hascalled upon the insolvents to surrender vacant Williams on Bankruptcy 19th Edition, page 389, 
possession. Thus on and from 1.2.1989 the insocl- — where he states: 


vents/tenants tenancy has ceased to be a contrac- “Statutory tenancy under the Rent Restriction 
tual one and the insoivents have becóme a statu- | Act. was held not to be the property of the - 
tory.tenant entitled to the proxenom of Tamil statutóry tenantwithin the meaning of Sec.167 
Nadu Act 180f 1960. , . ` and therefore did not pass to his trustee and 
9. In the light of the above facts it has to be could not be disclaimed." 


"determined whether the right ofoccupation ofthe Similarly in Halsbury's Law of England, IV Edi- 
insolvent is propér or not within the meaning of „tion, paragraph 591 at page 474 it is stated as 
. Sec.17 of the Presidency Towns Insolvency Act, © follows: 


1909. After bestowing my serious attention ónthis “Astatutory tenant has no interest to assign or — 
question it is my firm view thata statutory tenancy transmit by Will or to his trustee in bank- 
under the Tamil Nadu Leasé and Rent Control ruptcy." 


Actis not propertywithin the meaningofSec.17of Likewise Woodfall ó on "landlord and tenant 27th 
the Presidency Towns Insolvency Act so as to vest Edition, page 1560, para 2762, it is stated as fol-. 
in the Official Assignee. The expréssion‘tenant’is — lows: 

found in Sec, 2(8) ofthe TRU Nadi p {Sof 1960 . “A statutory tenancy cannot be disposed ofby 


and it runs thus: . Will and does not vest in the tenarits personal 
` "Tenant: means any jera by oni or on . representatives nor-in his trustee" in Bank- 
. whose account rent is payáble for a building , -7 ruptcy. The fact of bankruptcy will not there- ` 


and includes the surviving spouse, ór any son, fore affect the bats ah 8 eo right to 
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continue living i in the pore as statutory. ten- 
ant" ^ 

12. I can also usefully meter to the decision of this 

Court in the case of Mohana Ranghiah. Chetty v. 

Official Assignee, Madras; (1965 )1-M.EJ. 221; which 

was quotéd with approval in the case of Viswanatha 

Chettiar v. Official Assignee, Madras, 89 L.W. 557, 

by a Division Bench of this Court consisting of 

Veeraswamy, C.J., and’ Neale J. as. a they then 

were. 


13: Therefore, Iam of the: view: that the possession 


ofthe premises must be restored to the insolvents 

, by the Official Assignee forthwith. However, it 
will be open to the landlord to take proceedings 
, under the Rent Control Act for eviction of the 
insolvents/tenants in accordance with. law. ~. 


14. A5 a necessary corollary it has to be.held that ' 


Thangavelu who was inducted into possession : 
: during the pendency of O.S:A.No.361 of 1989 on 
"the file of this Court and who was heard by me 

through his counsel Mr.P.K:Sivasubramaniam who 
: also filéd an affidavit, dated 30.3:1992 after receipt 
-of ‘notice from counsel for insolvents in these 

petitions should forthwith surrender possession 


to the Official Assignee who in turn.shall-hand : 


over possession of the premises forthwith to the 
insolvents. Tf the insolvents desire to carry on the 
business in the premises in question they shall do 
so in accordance with SO One ofthe Pres 
dency Towns Insolvency Act. - 
15. Inthe result, Appin. No. 348 of 1989 filed by the 
insolvents is allowed and Appln. No.224 of 1989 
` filed by the original landlord and continued by his 
legal representatives ‘Shall stand. dismissed. No 
costs in both the nei M 
, Aplications disposed a 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS: 8a P 


Present: -Srinivasan 1. "AME i 


S.A.No. 2177. ‘of 1981- and Meno of Cross 


Objections . 4^ -Ist Tone 1991. 
Duraiswami and others ~-Appellanis 
Moss ^j ve 12 

Munisamiand others: | , s Respondents 


(A) Civil Procedure-Code (V of 1908), O. 22 Rule 4. 

- Suit for declaration of title of, Plaintiffs andrecovery ` 
of possession-- Plaintiffs praying for single decree 
against all the defendants - Lower appellate court 
dismissing suit in toto - One respondent dying. and 
his legal representatives not brought on record - 
Appeal against that respondent abated - Appeal 
whether abates as against the other respondents 
also.. E 

The first ornant died about five. years back. 
His legal representatives are not brought on rec- 
ord. The other respondents are not his legal rep- 
resentatives. Consequently, the appeal has abated 
as against the first respondent. The suit is one for 
declarationoftitle of the plaintiffs and recovery of 
possession. The plaintiffs prayed for a single 
` decree against all the defendants. ‘While the trial 
court declared the title of the plaintiffs, the lower 
appellate court dismissed the suit in toto. As the 
appeal has abated as against the first respondent, 
it has necessarily to abate as against the other 
` respondents also as there cannot be a decree for 
dismissal of thesuit as against the first respondent 
and a conflicting decree declaring the title of the 
plaintiffs as against the other respondents. Hence, 
. the.appeal could not be proceeded with and the 


[Para 2] 
(B): "Civil Procedure Code (V of 1908), Sec.11 -> 
Transfer of Property Act (IV of 1882), Sec.53 -A-, 
Trial court passing decree declaring that r plaintiffs 
were in possession of suit property in part perform- . 
ances of agreement - No appeal filed decree - Decree, 
. operates asres judicata in any suit » defendant for 

' recovery of possession... | 

Once the court declares the possession of one 
. party and grants permanent injunction restrain- 
.ing the other party from interfering with such 
possession on the ground that the party was 


ily : 
entitled to be in‘possession under Sec.53-A of the 


Transfer of Property: Act, it is not open to the 
"defendant in-that suit to file'a epe suit and > 


‘claim recovery ‘of j possession: UI ont b el : 
T.V.Ramanujam, for Appellants. 4c 
Ms.S.Mala, for Respondents. - x CREE 


The Court delivered the following ‘ 
JUDGMENT:- This appeal has to be dismissed on 
two grounds. The first is that the first respondent, 
who was the first defendant in the suit, is dead and 
the appeal has abated not only against him but 
also against the other respondents. Serondb mue 
is no merit in the appeal. 

2. According-to the learned counsel for the second 
‘respondent, the first respondent died about five 
years back. His-legal representatives are not brought 
on record. The other respondents are not his legal 
representatives. Consequently,’ the appeal. has 


abated as against the first respondent. The suit is- 


one for declaration of title of the plaintiffs. and 


recovery of possession. The plaintiffs prayed fora ' 


singlé decree against all the defendants. While the 
` |trial court declared the title ofthe plaintiffs, the 
lower appellate court dismissed the suit in toto. As 
the appeal has abated as against the first respon- 


'|dent, it has necessarily to abate as against the- 


other respondents also as there cannot bea decree 


for dismissal ofthe suit as against the first respon-' 


dent and a conflicting decree declaring the title of 
the plaintiffs-as against the other: respondents. 
Hence the appeal could not be proceeded with and 
the entire appeal has to be dismissed as abated. 
3. Learned counsel for the appellants points out 
that information about the death of the first 
respondent was given to him by the second 
respondent's courisel only yesterday and he is not 
"ina position to say anything about the correctness 
of the information. Hence, I proceed to dispose of 
the appeal on merits also. 
4. Admittedly, there was a suit bythe respondents 


in O.S:No.348 of 1972 on the file of the, District : 


Munsif; Chengalpattu against the appellants with 


regard to the same property. That was a suit for- 


specific performance ofa contract dated.5.9: 1956. 
The District Munsif held that the relief of Specific 
performance could not be granted to the plaintiffs 
therein as it was barred by limitation. However, he 
held that the plaintiffs therein were in possession 
in part performance of the agreement under Sec.53-_ , 
Aof the Transfer of Property Act and such posses- 
sion was ‘entitled’ to be protected by court. 
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-Uitimately,.he. gave-a, decree that the plaintiffs 
therein, were -entitled to, a declaration of their ` 
' possession of the suit properties and their posses- 
sion had to be protected. He gave also consequen- 
iál;permanent, injunction as prayed for. by the 
plaintiffs therein. The plaintiffs herein did not file 


euo, any: appeal and challenge the: decree i in O.S.No.349 
` of 1972. ; TT er 


5. In the present suit, the plaintiffs have chosen t to 
ignore the effect of the decree in O;S.No.348 of 
1972 and prayed for declaration of their title and 
for recovery-of possession. The trial court, while . 
declaring their title, negatived the other prayers 
made by the plaintiffs. On appeal, the lower appel- 
late court has rightly dismissed the entire suit. __ 
. 6. There can be no doubt whatever that the decree 
in O.S.N0.348 of 1982 bars the present suit on the 
' principle of res judicata. Once the court declares 
the possession of one party and grants permanent 
injunction restraining the other party from inter- 
fering with such possession on the ground that the 
party was entitled to be in possession under Sec.53- 
, Aofthe Transfer of Property Act, it is not open to 
the defendant in that suit to filea separate suitand 
claim recovery of possession. 
“7. Learned counsel for thé plaintiffs-vehemently 
contended that in the earlier proceedingSec.53-A 
of the Transfer of Property Act was not properly 
- construed and the decree therein was not valid. 
“Such a contention is not available to thé plaintiffs 
‘in the present proceeding. Even if the decree in 
-the earlier suit is erroneous in law, itis still binding 
on the plaintiffs herein. It will undoubtedly be res 
judicaiai in the present proceedings. The plaintiffs, 
having failed to filean appeal against the decree in, 
O.S:No.348 of 1972 and allowed it tó become 
_ final, are not entitled to maintain the present suit 
for declaration of their title and for recovery of 
_ possession. The lower appellate court is perfectly 
` justified indismissing the suit. There is no-ground 
whatever to interfere with the judgment and. 
decree.of the court below. -~ 
8. The defendants have ‘filed a memorandum of 
_ Cross objections. The courts below have negatived 
` the claim of prescriptions of title by adverse pos- 
session made by the defendants. The earlier suit, 
- O.S. No. 348 of 1972 was disposed of on 4. 4. 1974. 
The present suit-was filed on 31.8; 1974. Hence, 
there is no question ofthe defendants prescribing 
` title by adverse possession. If a period of twelve 
2o had «elapsed after he decree in e eaflier 


oe 
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suit, it might have beem possible for the defen- 
"dants to contend that they had. prescribed title by 


adverse possession after the dismissal of the ear- ' 


lier suit. But that is not the case here. The courts 
beloware right it in Aegauvm gt the claim of prescrip 
tive title. ` ' 

9. In the result, both the ‘second. appeal and the 
memorandum of Cross- -objections fail and: are 
dismissed. Both parties will bear their Hepete 
costs. : 
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objections dismissed. 


IN THE HIGH COURT 9r JUDICATURE AT. ` 


MADRAS. 
Present:- Mishra and Swamidurai, JJ. 


O.S.A.No.200 of 1991 18th February, 1992. 


D.Nityanandam and another , ` .-Appellants 


M.D.S.Habeen Aysha and others. .. Respondents. 


(A) Civil Procedure Code (V of 1908), O.16, Rule 
19, Proviso - Scope and object of. 

Whenever courts have found that the evidence of 
a particular witness is material for the determina- 
tion of a question of fact and his atteudance in 
court cannot be enforced because of the restric- 
tion imposed by the provisions of O. 16, Rule 19, 

'C.P.C, the courts have invariably ordered for 
- examination of such a witness on commission. 

Thereis a proviso added to Rule 19 of O.16 which 
empowers the court to direct any person to attend 
the court as a witness even though such a witness 
resides beyond the local limits of the court, pro- 
vided the transport by air is available between the 
places, that is to say the placé where the court 
house is situate and the place where the witness 


resides and the witness is paid a fair by air. The, 


object of the proviso to Rule 19 of 0.16 is that ifa 
witness is residing at a place which is connected 
with the place of court house by air, the court may, 
instéad of issuing a commission direct in appro- 
` priate cases that summons -be issued for atten- 
dance of the witness in person on his being paid 
fare by Sir. However, such an order cannot be 
passed mechanically in each and every case and 
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able expense. 
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before resorting to this provision, t the court must 
makesure that the applicant is affluent enough to 
afford payment. of fare by air. Otherwise it may 
result in undue hardship ánd even miscarriage of 
justice in many a case.. - [Para 8] 


. (B) Civil Procedure Code (V. of 1 908 ), 0.16, Rule 19° 


and O.26, Rule 4,- Examination of y witness by. com- 
mission - When can be ordered - Considerations for.: 
The generalı ruleis and this should not be lost sight 
of or blurred that the evidence of a witness is an 
action, be he or she a party or not should be given 
in-public court and.tested by cross-examination. 
Inability to attend courton grounds of sickness, or 
infirmity or detriment to the public service would 
justify theissue ofa commission. The court has got 
a discretion to relax the rule ofattendancein court 
‘whether the person sought to be examined as 
witness resides beyond the local limits of the juris- 
diction of the court. This discretion may be exer- 
cised even if a person happens to be no other than 
the defendant. There can, of course, be no rule of 
law demarcating the boundaries and the areas of . 
the discretion to be exercised in these matters. 
What can, however, be stated js that the court of 
nisi prices must act judicially having regard to all 
the circumstances of the case, the desirability of 
the. physical presence of the witness in court to 
enable it to observe his or her demeanour and the 


“not unusual fact that convenience and economy of 


expenses for the application may involve his 
opponent.in great inconvenience and consider- 
^ [Para 11] 
Cases referred to: FUN 2 

Filmstan Private Ltd. v. Bhagwandas Santprakash, 
AIR. 1971 S.C. 61; M.A.H.Farook v. Kalikirsh- 
naraju, (1974)2 M.L.J. 46; Subramaniam Chettiar, 
Inve, (1954)1 M.L.J. 449; A.R.Lakshmana Chet- 


_tiar v. Vadivelu Ambalam, (1967)1 M.L.J. 252: 80 


L.W. 148; Viswantha Chetty v. Somasundaram Chetty 
alias Nagappa Chetty, 46 M.L.J. 131; Amina Bivi v. 
K.M.Raja Mohammed, 91 L.W. 629; Lakshmana 
Chettiar v. Vadivelu Ambalam, 80 LW. 1 48; 
Ramakrishna Julvani v. Hardcastle and Company, _ 
(1962)2 M.LJ. 490: ALR. 1963 Mad. 103; Mrs.Sunita 
Jagmohan Verma v. Jagmohan Verma, A.LR. 1 985 
Delhi 1; Jagannath Sastry v. Sarathambal Ammal, 


ALR. 1923 Mad. 321; Orugunati Ranganayáki- 
- amma v. Madhuri Lakshminarasamma; A. IR 1979 


A.P. 8. S ^ 
Appeal: ‘under Clause 15 of the Letters Patent 


` against the order of Lakshmanan, .J., dated 3.11.1991 


iy] - ^ Nityandandam v. Habeen Aysha (Mishra, J.) 


and made in thé exercise of the Original Civil 
Jurisdiction of the High Court in A.No: 2486 of 
1991 in C:S.No.500 of 1988. ` ' 
K Venkataraman, for Appellant. 
S.A.Rajan, for Respondent Nos.1 to 3.’ | 
The Judgment of the Court was delivered by 
P.S.Mishra, J.:- The defendants 1 and 2 in C.S.No.500 
of 1988, who were resporidents in Application 
No.2386 of 1991, have preferred this appeal against 
an order, appointing Advocate Commissioner to 
record the oral evidence of one Balasubramaniam, 
the husband of the 3rd defendant, in the suit and 
the third defendant herself. It is notin dispute that 
the 1st defendant/appellant is the husband of the 
2nd defendant/appellant and the 3rd defendant/ 
respondent is: the sister of the 2nd respondent. 
The3rd defendantsold the property bearing No.3, 
Sixth St., Gopalapuram, Madras to the plaintiff/ 
respondents 1to3herein, undera registered deed. 
According to the plaintiffs/respondents, the 3rd 
defendant delivered vacant possession of the upstairs 
portion of the house property, at the time of 
purchase and when they (plaintiffs/respondents) 
demanded vacant possession from the respon- 
. dents 1 and 2, of the portion in their occupation, 
they stated that they would vacate the same but 
they did not comply. Without going into other 
details, however, it seems that the 1st appellant 
herein filed O.S.No.3454 of 1988 on the file of the 
12th Assistant Judge, City Civil Court, Madras, 
seeking a reliefof permanent injunction, restrain- 
ing the plaintiffs/respondents f from disturbing their 
possession. The ‘plaintiffs/respondents, however, 
filed a suit for declaration and recovery of posses- 
sion. In the suit filed on behalf of the plaintiff/ 


respondents the 3rd defendant/respondent filed a 


written statement, saying that she had no defence 
to the suit and no objection for the relief asked for 
bythe plaintiffs/respondents and that the Suit may 
be decreed as prayed for, by the plaintiffs/respon- 
dents. The written statement has been signed and 
verified at Sirigapore on.7.1991. 
2. It is not necessary for the purpose iof this appeal 
to refer to the controversy and issues in the suit 
and the respective stand of the parties. All that is 
necessary, however, is to take notice of the fact 
, that the plaintiffs/respondents decided to call for 
the 3rd defendant/respondent and her husband, as 
witnesses, to depose on their behalf and since 
according to "them, the 3rd defendant/respondent 
` and her husband lived in Singapore, they applied 
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for a commission tó issue to record their deposi- 
tion, The grounds on which the commission was 
sought for are set forth`in the affidavit filed in the 


‘trial: It isto the effect that-- 


(1) Thé 3rd defendani/respondent has not chal- 
lenged the plaintifis/respondents’ right to the 
property; 
(2) The firstand second defendants/appellants 
are squatting, on the property by putting forth 
prevaricating defences; 
(3) The appellants herein have challenged the 
execution of the sale deed. Thus ifis necessary 
to prove the due execution of the sale deed. 
(4) The sale deed was attested by one 
- K.R.Prakash, son of K.R.Balan who was resid- 
ing upstairs of the suit property. He has va- 
cated and gone away. He is thus not available 
' to depose. 
(5) The husband ofthe 3rd defendant/respon- 
dent Balasubramaniam is the other attesting 
witness. His evidence is necessary. 
Aftér saying as above, it is said on behalf of the 
plaintiffs/respondents that when contacted on 
telephone on two occasions, both the 3rd defen- 
dant/respondent and her husband Balas- 


‘ubramaniam, expressed their willingnéss to de- 


pose on behalf of the plaintiffs/respondents, but 
they represented that while the 3rd defendant was 
unable to move about, suffering with arthiritis, the’ 
husband of the third defendant Balasubramaniam, 
was suffering with acute blood pressure and both 
of them were under constant medical attendance, 
and therefore, they-desired, that if their evidence 
was required, they should be examined on ap- 
pointment of a commissioner by this Court. 

3. Weshall advertto the principles and provisions 
oflawa little later. At this stage we may notice that 
the appellants contested the appointment of an - 
advocate commissioner for the purpose of record- 
ing the deposition of the 3rd defendant/respon- 


-~ dent as well as her husband Balasubramaniam and 
- tated that the plaintiffs/respondents had not fur- 


nished any information with regard to the tele- 
phone talk and that they had not produced any 
medical certificate to support their allegations, 

that both the 3rd defendant/respondent as well as 
her husband Balasubramaniam were suffering from 
ailment as alleged. The i main objection, tfowever, 

was on the ground that the implication of exami- 
nation of the 3rd defendant in thesuit was a matter 
of grave concern arid this Court shoutd not allow 


` 
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‘a party to take advantage of a course, which ordi- 
narily should be avoided list, and the demeanour 
of the witnesses has to be observed by the court. 
The learned trial Judge has further recorded that 
itis not in dispute that the 3rd defendant/respon- 
dent and her husband are relevant witnesses.and 
they are residing outside the jurisdiction of this 
Court, beyond the territory of the country. He has 
on that basis proceeded to examine the conten- 
tions, to say as follows: . 
“Itis wellsettled that the plaintiffs having fi filed 
the suit in a forum of his choice or in a forum 
where the suit had necessarily to be instituted 
cannot except in circumstances of bodily infir- 
mity or other disabling factors, avoid giving 
evidence in court. A defendant however, is in a: 
slightly better position. If he is a resident in a 
far off place, quite a long way from the juris- 
-diction of the court, he can pray for the issue of 


a commission to examine him as witness. In . 


this case, the defendants are the residents out 
of the jurisdiction of this Court. To compel 
them to come over here at great expense to 
attend the trial, or give up their case, would be 
oppressive and unfair and in my opinion it 
would be wrong to apply to the case ofa defen- 


-dant, the principles that are applicable to the- 
case of a plaintiff asking for a commission to . 


examine himself. In my opinion, the peti- 
tioners have made out a'case for the issue of 
commission. It is said that by examining the 
third defendant and her husband at Singapore 
the'opportunity for cross examining the wit- 
ness before this Court is lost and that no preju- 
dice would be caused to the third defendant 
and her husband Balasubramaniam by coming 
to India and give evidence before this Court, 
which will also give an opportunity.to watch 
the demeanour of the witnesses. It is also stated 
that the medical certificates have not been 
produced.by the parties who are to be exam- 
ined in commission. I do not feel any doubt 
about the acceptance of the statement made by 
the plaintiffs when they say that the third 
defendant is unable to move about, suffering 


from Arthiritis and that the husband of the ` 


third defendant, viz., Balasubramaniam, is 


that they have no objection for them to be 
examined on appointment of a commission by 
this Court. It is also stated in unequivocal term 
that they are ready to bear theentirecost ofthe 
commission as itis necessary for them to prove 


, the due execution of the document through the 


evidence of the attesting | witness 
Mr.Balasubramaniam and about the execu- 
tion of the sale deed by the third defendant. In 
reply to the arguments of learned counsel. for. - 
the defendants 1 and 2, Mr.S. A. Rajan, learned 
counsel for the applicants submitted that his ` 
clients are willing to bear the expenses of the 
counsel for the respondents 1 and 2 also who 
can Cross examine the witnesses at Singapore. 
Itis further represented by the petitioners that 


‘since the defendants 1 to2 have challenged the 


execution of the sale deed, it has become néc- 
essary for them to prove the due execution of 
the sale deed and as per the provisions of the 
Evidence Act. The sale deed was attested by 
Mr.P.Prakash, who was residing in the upstairs 
portion of the suit property. He was unable to 


` be examined as one of the attesting witnesses 


since his where-abouts are not known. Hence, 
the petitioners have filed the present applica- 
tion to examine the third defendant and her 
husband on commission." i 


“Having stated as above, the learned trial J udge has 
ordered as follows: 


. “Hence I have no hesitation in exercising my 


. judicial discretion in favour of the petitioners. 


Though the general rule is that the evidence of 
a witness should.be given in a open court and 
decided by cross examination, the court has got 
every discrétion to relax the Rule in the circum- 


. Slances specified in the affidavit. The nature of 


sickness and infirmity has been alleged in the 
affidavit filed in support of the present appli- 
cation. Taking into account of the character 
and gravity of the sickness and the risk, I order 
issue of commission. The opposite party is 
entitled to cross examine the witnesses, while . 
the third defendant and her - husband 
Mr.Balasubramaniam are being examined on 


~~- commission at Singapore at the expenses of ' 


the peuuoncrs/plainti£/.  ——. ~ 


suffering from acute blood pressure, that they 


+ aré unable to move about and that they are 


underconstant medicalattendance. Therefore 


A jj; both o. them havereprese iid tothe :plaingifts 


4. Certain developments that followed the im- . 


pugned order make a disturbing reading of the 
mind of the parties in dispute. The impugned 


, order was p panan pi 31401221 8nd à copy ofthe 


"ELI 


a 


B 


order was made ready on 4.12.1991. In the mean- 
while however, a warrant had been given to the 
- learned advocate-commissioner.to: proceed with 
the commission work. The learned Advocatc- 
commissioner moved the trial court for the exten-, 
sion of time to file the report (the original time 
fixed by the court being 2.12.1991). The commis- 
sioner sént a letter on 28.11.1991 to the counsel 


for the appellants which the latter received On’ . 


29.11.1991 and in that letter only he informed the 
learned counsel for the appellants that he had 
fixed 4th to 6th December, 1991, as date for the 


examination of two witnesses. It appears from the ` 


facts stated in one of the counter affidavit on 
record that when the learned counsel for. the 
appellants wanted to contact the advocate-com- 
missioner on 4.12.1991 he learnt that the latter 
had already left for Singapore. i 
5. It is further stated in the counter affidavit as 
follows: re tae! Gen? 
* After receiving the certified copy of the order 
an Application No.2386 of 1991 on 5.12.1991 
and the counsel prepared thc grounds of ap- 
peal on 5.12.1991 for the purpose of lodging 
the same into the Hon'blé Court, My couriscl 


received a telegram on 6.12.1991 at about 10.30 , 
AM. from the. Commissioner at Singapore ` 


stating that he will be waiting at Singapore till 


Sth December, 1991, for cross examination of . 


“the witness by my counsel. Immediately my 
, counsel sent a cable to the commissioner stat- 
ing that I had not received the passport to 
proceed to Singapore and also stated that I 
have filed an appealagainst the order passed in 
Application No.2386 of 1991 and requested 
the Commissioner to adjourn the proceedings 
- at Singapore. My counsel prayed in the Hon'ble 
Court for granting urgent Lunch Motion to 
move the appeal on 9.12.1991: On 10,12:1991 


the appeal was posted and stay was granted by , 
- the Hon’ble Court in C.M.P.No. 16360 of 1991. - 
The appeal could'not bé moved On 9.12.1991 . 


‘since there was no Division Bench sitting on 


that date to hear the appéal. Immediately after. ` 


the stay was granted by the Hon'ble Court I 
sent a telegram to the commissioner ‘to his 
Singapore address where he wasstaying ds per 
his letter dated 28.11.1991- ` -- ^ — 


I state that the Commissioner had already com: - 


pleted the examination of the witness without 
giving any opportunity to my counsel to cross 
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examine the witnesses and thereby the examina- 
tion of witness was only a formality.” = - '.. 

It appears from the material papers available on -~ 
record with regard to this appeal that the learned 
advocate-commissioner sent a cable addressed to 
the learned Couiisel for the appellant that he had 
expected the learned counsel's arrival in Singapore 
on 4.12.1991 and that he himself would be in 


Singapore till 8.12.1991 and that the learned counsel” | ` 


for the appellants could come to Singapore and 

cross examine the witnesses: This was réplied to as 

follows: — ' D . 
“Your-cable unable to proceed to Singapore 
Eight December, 1991. Party not received 


passportto accompany me. Filed appeal thc 


appointment of Commissioner-Pray adjourn- ^ 


ment" - . 
It is said that the advocate commissiorier's tcle- 


. gram was received by the learned, counsel forthe ~ 


appellants on 6.12.1991 and on the same day a 
reply telegram was sent. The instant ‘appeal was 
however posted lor admission on 10.12.1991. It 
seems that the appeal was filed before this Court 
on 6.12:1991 and listed for admission on 10.12.1991 
on which date it was admitted and,this Court in 


` C:M.P.No.16360 of 1991 ordered as follows: 


^]. That notice do issuc to the respondents 
.hereiri to show cause why this petition should 
not be complied with;and —— ^ 
2. That the operation of the order passed in 
Application No.2386 of 1991 in C.S.No.500 of 
1988 dated 31.10.1991 on thc file of Original 
Side, High Court, Madras be and hereby is 
stayed pending lurther orders on.this peti- 
tion."' . "Ur 
6. The Advocatc-Commissioner has submitted a 
report on 17.12.1991 and stated as follows: 

^| got the warrant and order copy only on 
25.11.1991, dn mentioning in the presence of 
both the advocates His Lordship Mr.Justicc 

- Lakshmanan extended the period till 31.12.1991 ' 
by hisorder dated 26.11.1991, On 26th Novem- 
‘ber, | made a requést to the Assistant Regis- 
trar, Original Side, High Court, Madras to 
. handover certain documents in the suit which 
| took possession for use and return after uic 
commission work is completed. On the day i.e. 
26.11.1991, | gave intimation to the coynsel for 
plaintiffs as well as defendants informing them , 
that the witnesses will be examined for 4th 

' December, 1991 at 9.00a.m. to 6th December, 
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1991 requesting their co-operation. At the 
‘instance.of the counsel for defendant, I post-, 
poned the commencement from 4th to Sth 
. December, 1991. 
Ileft Madras on 4th December and reached Sin- 
gaporeon the 5th day of December. I was present 
atthe press No.25, Peach Garden, Singapore 1543 
at 9.00 a.m. the place where the examination was 
to be. conducted. The plaintiffs’ 
Mr.S.A:Rajan and Mr.N.D. Sathak Ansari, plain- 
urs (1st nusoand also reached there to take part 
in the proceeding, counsel for defendants 1 and 2 
Mr.K.Venkataraman did not turn up, nor his clients. 
I caused a telegram to be given to 
Mr.K.Venkataraman, counsel for defendants 1 
and2on 5th December, 1991 informing him ofmy 
arrival at Singapore and asking him to go over to 
Singapore to send interrogation so that I can put 
them to the witnesses and get the answers. I have 
not got any reply. After waiting for an hour I 
started the commission works. Administration of 
Oath was done by me and then I started recording 
evidence of the 3rd defendant Mrs.B.Saraswathi. 
The recording was continued on 6th also. After 
completion ofher evidence in chief, I obtained her 
Singapore on each page and I signed in the last 
page. Third defendant’s husband 


Mr.R.Balasubramaniam was also examined on. 


6th. After the formalities were over, I recorded his 
evidence in my hand-writing and I signed in the 
last page after obtaining his signature on cach 
page.” 

7. An innocent act of a party in moving the, court 
in a given situation to appoint an advocate-com- 
missioner to record deposition of a witness or 
even a party can never be viewed as an act interfer- 
ing with the due course of justice and if the discre- 
tion is exercised by the Court of Law, to order for 
examination of a witness on commission, possibly 
no exception can be taken. The Code of Civil 
Procédure has envisaged a scheme under O.16 for 
summoning of a witness and the attendance of 
such witness. The court may depart from the pro- 


cedure prescribed therein under the situation as - 


noticed in Rule 16, O.16, C.P.C. Rule 19 thereof 
-further: proceeds to state that-- 


"Nooneshallbe ordered to attend in personto , 


give evidence unless he resides-- . 

(a) Within the local limits of the court's 
nary original jurisdiction; Or, 

(b) without such limits but at a place less that 


 ordi- 
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one hundred or (where there is railway, or 
steamer communication or other established 
public conveyance for five-sixths of the dis- 
tance Eetween the place where he resides and 
., place where. the court is situate less than 9 (5 
hundred kilometres) distance from thc court 
house: : i 
Provided that where transport by air is available 
between the two places mentioned inthis rulcand ' 
the witness is paid the fare by air, he may. bc 
ordered to attend in person." 
Coming however as io parties own evidence in a. 
proceeding, Rules 20 and 21 of O.16, arë ‘relevant; 
They read as follows: 
*20.Coasequence of refusal of par y to give evi- 
dence when called on by court: Where any party 
„to a suit present in court refuses, without law- 
ful excuse, when required by the court, to give 
evidence or to produce any document then and 
there in his possession or power the court may 
pronounce judgment against him or make such 
order in relation to the suit as it thinks fit. 
21. Rule as to witnesses to apply to parties sum- 
moned: Where any party toa suit is required to 
give evidence or to produce a document the 
provisions as to witness shall apply to him so 
far as they are applicable.” 
21. Rules in case of parties appearing as wit- 
nesses:- (Madras Amendment). . 
When a party to a suit is required by any other 
party thercto to give evidence or to produce- - 
document, the provisions as to witnesses shall 
apply tc him as applicable. 
21.(2) When a party to a suit gives evidence on 
his own behalf the court may, in its discretion . 
permit him to include as costs in the suit a sum 
of money equal to the amount-payable for 
travelling and other.expenses to other wit- - 
nesses in the case of similar standing.” 
Froim the above we shall presently notice that it 
enabled the plairitiffs/respondents to suggest that 
the 3rd defendant/respondent although a pgrty, is 
summoned as a witness of another partyand those 
rules that are applied to witnesses have to be - 
applied anc not the rules which are applicd-to a - 
party to a suit when such a party decides or de- 
clines to de2osc as a witness, O.26 of the Code of 
Civil Procedurc dcals with cases in which court 
may issue commission to examine witness; O. 26, 
Rule 1, C.P C. rcads.as follows: 
ZAny coart may in any suit issue a commission’ 
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for the examination on interrogatories or 
otherwisé of any person resident within the 
local limits of its jurisdiction who is exempted 
under this, Code from attending t the court or 


who is from. sickness of infirmity unable to. 


attend it; i ; 

Provided that a commission for ‘examination 
on interrogatories shall not be issued unless 
the court, for reasons to be recorded, thinks it 
necessary so to do. 

Explanation: The court may for the purpose of 
this rule, accept a certificate’ purporting to be 
signed by a registered medical practitioner as 
evidence of the sickness or infirmity of any 
person without calling the medical practitio- 
ner as a witness.” 


Weare not concerned with the question whether 


the court has got power to issue a commission for 
the examination of a person, who resides within 
the local limits and the-jurisdiction of the court, 
Rule 4 of 0.26, C.P.C., however enumerates per- 
sons for whose examination, commission may is- 
sue: Rule 4 of 0.26, C.P.C. reads as follows: 

“4. Persons for whose examination commussion 

may issue: (1) Any court may in any suit issue a 


commission for the examination or interroga- 
tories or otherwise of-(a) any person resident , 


beyond the local limits of its jurisdiction; 
(b)any person who is about to leave such limits 
"before the date on which he is required to be 
examined in court; and 

(c) any person in the service of the Govern- 
ment who cannot, in the opinion of the court, 
-attend without detriment to the publicservice: 
Provided that where, under-Rule 19'0f O.16, a 
person cannot be ordered to attend a court in 
person, a commission shall be issue for his ex- 
amination if his evidence is considered neces- 
sary in the interest of justice; 


Provided further that a commission for exami-. 


nation of such person on interrogatories shall 
not be issued unless the court, for reasons to be 
recorded, thinks it necessary so to do. © 
(2) Such commission may be issued to any 
. court, not being a High Court, within the local 
limits of whose jurisdiction such person re- 
sides, or to any pleader or other person whom 
the court issuing thé Commission may ap- 
point. 
(3) Thecourton issuingany commissiori under 
this rule shall direct whether the commission 
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shall be returned to itself orto any subordinate . 
court. = 
The twò orders noticed byu us, as above, fall ander 


_incidental proceedings as indicated in Part HI of! 


the Code of Civil Procedure, particularly Sec.75.° 
Sec.75, C.P.C. states that subject to'such condi- 
tions and limitations as may be ‘prescribed the 
court may issue a commission to examine any 
person; to make a local investigation; to examinc 
or adjust accounts or to make a partition; to hold 
a scientific, technical or expert investigation... 
This power, as appearing front the language in 
Sec.75, C.P.C. and the various rules in O.16 and 
O.26 of the Code, is discretionary. ` 
In Filmstan Private Ltd., Bombay v. Bhagwandas 
Santprakash, A. LR. 1971 S.C. 61, the Supreme 
Court has observed as.follows: — 
“Admittedly the witnesses sought to be,exam- 
ined at Kabul are relevant witnesses. AIL of 
them are living outside the jurisdiction of the 
- court and.hence they are-not amenable to the 
process ofthe court. It was said on behalfofthe 
appellant that one of the witnesses sought to 
be examined is an agent of the 1st defendant 
and therefore that defendant could have pro- 
duced him in court for examination. As regards 
the other witnesses, it was said that the facts 
that they were expected to depose could have 
been established by other evidence. We havé 
rio doubt that these facts must have been con- 
- sidered by the learned single Judge. The order 
‘under appeal is essentially a discretionary order. 
We do not think that a case is made out for 
interfering with the discretion of the learned 
trial Judge. The fact that the witnesses exam- 
ined on commission cannot be effectively cross- 
examined or their examination will entail heavy 
costs are not sufficient circumstances to inter- 
fere with the discretion of the learned trial 
Judge.” | 
The discretion as envisaged in this behalf is indu- 
bitably a judicial discretion. The exercise of judi- 
cial discretion is always guided by well settled 
principles oflaw. The learned trial judge has taken 
notice of such principles and'has rightly stated as 
noticed by us earlier that the court has to exercise 
its discretion judiciously and “there is a difference 
between party witness and third party | witness 
although in the Code of Civil Procedure, *there is 
no distinction drawn as.regards this point, ° 


between the plaintiff, the defendant ane athe 
D .. 
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witness yet asa arule of prudence this rulehas been 
applied. Normally a party would not be allowed to 
be examined on ‘commission. It would not be 
unusual privilege to exempt the party from atten- 
dance in court merely because he was living be- 
yond the limits of jurisdiction and permiltin ghim 
or her to be examined on commission.’ 


We need not labour to locate the precedents in 


this behalf but it will be useful to refer to a few of 
the pronouncements of the courts. In M.A. H. Farook 
v. Kalikirshnaraju, (1974)2 M.L.J. 46, a learned 


single Judge of this Court déalt with a case in | 


which the defendant made an application to exam- 


ine himself on commission before the District ` 


Munsif. The District Munsif declined to accept his 
case that there would be any danger to the person 


of himself and that of his advocate if they visited ' 


Pondicherry in connection with the examination 
ofthe petitioner on commission. Nevertheless, he 
expressed the view that having regard to the status 
ofthe petitioner, the respondent's advocate might 
not be quite free to cross-examine the petitioner 
at Pondicherry as well as he could do in the court 
at-Ramanathapuram. Relying upon the decision 
of this- Court in Subramaniam Chettiar, In re., 
(1954)1 M.LJ.. 449 and A.R.Lakshmana Chettiar 
v. Vadivelu Ambalam, (1967)1 M.L J. 252, the 
learned District Munsif rejected the argument 
advanced on behalfof the petitioner that demean- 
our of the witness is not of much importance. He 
expressed the view ‘that the petitioner could not 
claim the exemption under Sec.133 of the C.P.C., 
except in cases in which he is sued in his official 
capacity for anything done in discharge of his 
duties as the Chief Minister of Pondicherry and 
~ has observed in his order that the inconvenience 
and expenses that the respondent would t be put to, 
if the petitioner had to be examined on cómmis- 
sion at Pondicherry could not be overlook. J. The 
learned single Judge, upon that has said-- 
“The petitioneris the fourth defendant in the 
. suit and as such he could not have chosen the 
, jurisdiction of the lower court. The court should 
deal with an application of a defendant to 
examine himselfasa witness on commission as 
distinguished from an application bythe plain- 
tiff vide Viswantha Chetty v. Somasundaram 
Chetty alias Nagappa Chetty, 46 M.L.J. 131. The 
. defendant's application should be treated dif- 
ferently and not like an application by the 
"plaintif$ who could choose the forum for the 


action unlike the defendant. O-26, Rule 4(1)(a) 
Says .. 

, Any court may in any suit issue a commission 
for the examination of any person resident 
beyond the local limits of its jurisdiction." 
Panchapakesa Ayyar, J. in Subramaniam Chet- 
uar, In re, (1954) M.L.J. 449, repelled the 
contention that a commission should not have 
been issued to examine a party and a defendant 


and has observed that a commission can be ` 


issued under the Code of Civil Procedure for 
the examination of “any person" including a 
defendant. Therefore, the petitioner could claim, 
under the provisions of O.26, Rule 4(1)(a) to 
be examined on commission having regard to 
the distance. Dealing with the contention that 


it was necessary to examine the person in court 


so that the court might observe the demean- 
our, Panchapakesa Ayyar, J. has observed in 
that decision. 

I cannot agree that this mould exclude the ju- 
risdiction of the cuurt for issuing the commis- 
sion. In all cascs where a commission is issued 
the court cannot observe the demeanour of a 
witness. The value of demeanour” has been 
too much. emphasized; demeanour.is one of 
those subtle things which are important only 
when the cvidence is evenly balanced. It also 


.gives no opportunity for either side to cross 


examine the Judge who observes that the 
demcanour of the witness and acts on it. So it 
is one of those medieval reliefs, which, though 
they have some value, are not so important as 
to take away the rights under the C.P.C., to 
issue a commission in deserving cases like this." 

Even in Viswantha Cherty v. Somasundaram 
Ghetiy alias Nagappa Chetty, 46 M.L.J. 131, 
referred to above, where the defendant had 
been a resident of Rangoon with his family for 
many years, it has been observed by Krishnan, 


* J. that the derendantshould havé been allowed 


to be examined on commission at Rangoon 
and that the watching of his demeanour which 
the lower court had referred to in Supportofits 
order was not a sufficiently strong ground for 
dragging the defendant all the way from Ran- 
goon to Ramnad. Therefore, the fact that the 


` 


petitioner is adefendant and that thecourt will | 


not have the opportunity to observe his de- 


'meanour if hé is examined on commission, is 


not a sufficient reason for disaliowing the pe- 


<i 
PIBT Lae 


d , 
titioner "sapplication for examination o on com- 
"mission." 

In Amina Bivi-v. KM. Raja. Mohammed, 91°L.W. 

629, Nainar’ Sundaram, J. ‘had the occasion to 

examine the case Of 2 a witness, y who was ordered to 

be examined on commission on behalf ‘of the 

plaintiff. In the said decision, ithas been Observed ; 

as follows: 
*.....He is not only outside the jurisdiction of 
the court below, but he is at a place not within 
India and hence, the provisions of O.26, Rule 
5, C.P.C.are attracted. It is true that theorder, 
subject: -mattér of this revision, is essentially a 
discretionary order. But the court has to excr- 
cise its discretion judicially as to granting or 
not granting a commission and this Court would 
be very unwilling to interfere with the exercise 

‘of that discretion (sic.). If this Court saw that 

the discretion has been wrongly exercised, if it 
‘saw that the case inall jts bearings was not laid 
before the court below;-if it saw that the court 
below misapprehended an important part of 
the case, this could would interfere. The ques- 
tion is whether the facts of the- present case. 
come within the above dictum.” `- i 

This is in.so far as the interference in exercise of 

_ discretion by the trial court is concerned. On the 

principles that the courts must follow with regard 

to issue of commissions, it is further observed in 
the said decision as follows! i 

^ — *Certain principles have been laid down by 

courts with regard to issue of commission to 

examine witnesses. There is a difference bc- 
tweena partywitness anda third party witness. 


Although in the C.P.C., there is no (sic. ) dis- - 


tinctión drawn as regards this point, between 


the plaintiff, the defendant and (sic.) the wit- , 


"ness, yetas arule ofprudence this rule has been 
applied. Normally, a party would not be al- 
" Jowed ‘to be examined’ on commission. In 
/ Lakshmana Chettiar v. Vadivelu Ambalam, 80 
LW. 148, Ananthanarayanan, C.J. Observed . 
that it would be an unusual privilege to except 
. the party from attendance in court. merely 
because he was living beyond the limits of, 
jurisdiction and permitting him to be exam- 
ined on corimission. It would be relévant ‘in 
the context to extract (sic.) thé observations of 
Jagadcesan, J. in Ramakrishna Julvani v. Hard- 
castle and Company, (1962)2 M.L.J. 490: ALR. 
1963 Mad. 100, which runs as follows: © -` 
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Nityandandem, v. Habeen Aysha (Mishra, J,) ` 


."The witness who is a third party to the action . 
"cannot be compelled to attend court to give 
` evidence if he.is a resident‘at a place beyond 
: 200milés from the court house; a party toasuit 
‘or proceeding has nó such. unqualificd right. 
The plaintiff having filed the suit ina forum of 
‘his choice or in a forum‘where the suit had 
necessarily to be instituted; cannot, except in 


thé circumstances of-bodily infirmity or other ` 


disabling factors, avoid giving cvidence in court, 
- A defendant: however is im a slightly better 
position. If he is a resident ira far off placo, 
quic a long way from the jurisdiction of the 
court hecan pray for the issue ofa commission 
to.examine him as a witness... The general is, 
and this.should not be lost sight of or blurred 
- that the evidence of.a witness in an actión, bc 
he or she a-party or not, should be given in 
public court and tested by cross- -examination. 
- Inability to attend court on grounds of sick- 
ness, or infirmity or detriment to the public 
‘service, would justify the issue of a commis- 
sion. The court has gota discretion to relax the 
rule of attendance in court where the person 
sought to be cxamined as witness ‘resides be- 
„yond the local limits of the jurisdiction. of the 
court. This discretion may be exercised even if 
„the person happens to be no other than the 
delendant (Sce: Subramaniam Chettiar; In re;, 
(1954)1 M.L.J. 449. There cari of course bc no 


Tuleoflawdemarcating the boundaries and thc. 


area of the discretion to be exercised in these 


matters. What can however bestatedisthatthe ' 


court of nisi prins must act judicially having 
regard to á the circumstances of the case, the 
_ desirability of the physical presence of the 
‘ witness in court to enable it to observe his ór 
her demeanour and not the unusual fact that 
‘convenience and economy of expenses for the 


, applicant may involve his opponent in grcat_ 


inconvenience and consideration expense.” 
The principles as stated in the judgment of this 
Court in:Ramakrishna Kulveni Rái.v. Hardcastle 
and Company, (1962)2 M.L.J. 490 and extracted in 
the judgmentof this Court-in-Amina Beevi v. Raja 


' Mohammed, 91 L.W. 629, as referred to supra, 


have, stood the test of time although there are 


` various principles of lawthatare all laid og the fact 


of a: particular case, by the courts in India, in, 
substance, there has never been à departure to the 


Ssaidrule. - ^o | NES - 
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8. The Rule under O. 16 of Rule 19, C.P. e which 
is applied to a witness is also applicable to a party 
or parties in a suit or a proceeding. Whenever 
courts have found that the evidence ofa particular 
witness is material for the determination of à 
question of fact and his attendance in court cannot 
be enforced-because of the restriction imposed by 
the provisions of O.16, Rule 19, C.P.C., the courts 
have invariably ordered for examination of such a 
witness on commission. There is a proviso added 
to-Rule 19 of O.16 which enipowers the court to 
direct any person to attend the court as a witness 
even though such a Witness resides beyond the 
` [local limits of the court, provided the transport by 
airis available between the places, that is to say the 
place where the court house is situate and the 
place where the witness resides and the witness is 
paida fare byair. The object of the Proviso to Rule 


19 of O.16 is that if a witness is residing at a place 


which is connected with the place of court house 
by. air, the court may, instead of issuing a commis- 
. |sion, direct in appropriate cases that summons be 

Jissued for attendance of the witness in person on 


his being paid fare by air. However, such an order : 


cannot be passed mechanically in each and every 
case and before resorting to this provision, the 
court must makesurethat the applicanti isaffluent 
enough to afford payment of fare by air otherwise 
it may result in undue-hardship.and even miscar- 
riage of justice in many a case. 

9. We are benefited by the judgment of the Delhi 
High Court in Mrs.Sunita Jagmohan Verma v. 


Jagmohan Verma, ALR. 1985 Delhi 1, in which’ 


beginning from the case of Jagannath Sastry v. 
Sarathambal-Ammal, A.LR. 1923 Mad. 321, and 
upto the judgment delivered by the Andhra Pradesh 
High Court in’ Orugunati Ranganayakamma v. 
Madhuri-Lakshminarasamma, A.I. R. 1979 A.P. 8, 


- are looked intó and the principles stated in Jagan- - 
. and herhusbandare-the 3rd defendant is suffering 


nath Sastry v. Sarathambal Ammal, A.LR. 1923 
Mad. 321, reiterated to the following effect: 


_ “Ordinarily in the case of a witness not under: 


thecontrol of the party asking for the commis- 
` sion, who resides beyond the limit fixed under 


O.16, Rule 19(b), C.P.C.,a commission should ` 


issue as a matter of right unless the court is 


satjsfied that a party is merely abusing its-au- ` 
thority to issue process, and that itis not forthe ` 


court to decide whether the party will be bene- 


= fited thereby or not; thatisa matter entirely for. 


the party." 
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"The plea that observing the demeanour of 

_ witness by the judge istiota strong or sufficient 
ground for refusing i issue of commission for ex- 
amination of a defendant residing beyond the 
local. limits of the jurisdiction of the court 
‘cannot be accepted. Issue of commission being 
a matter Of discretion each case has .to*be 
judged on its particular facts and ends of 

, justice must undoubtedly be.a paramount 
consideration." 


. The Delhi. High Court has further recorded ts ` 


reasoning to the effect that a party has a statutory 
right to an order to have the evidence on commis- 
sion and on such an application, as pointed out 
supra, the courthas to consider not only the claim 
of the party who is desirous of taking a commis- 


„sion, but the rights of opposite party is being 


deprived of in cross-examining the witness before 
the judge, who has to determine the suit, and that 
in the case of an unreliable. witness it is a very 
valuable privilege. 

10. Thus, we know the limitations under which thé 
court has to exercised its judicial discretion, while 
orderin gexamination ofa witness on commission. 


, When we advert to the facts of this case, we cannot 


less sight of one glaring.thing here. One of the 
witnesses sought to be examined on behalf of the 
plaintiffs is the third defendant and the other is 
her husband. Both are said to have been living in 


-Singapore and both are said to be unwell and thus 


unable to undertake a journey from Singapore to 
Madras. This third defendant is the vendor of the 
property, of which, the plaintiffs/respondents are 
the vendee. The 3rd defendant has entered 
appearance in thesuit and has fileda written state- 
ment supporting the.case of the plaintiffs. She, the 


. 3rd defendant, thus is not a plaintiff in the name 


butstands for and by the plaintiffs in thesuit. The 
ailments whicharcattributed to the 3rd defendant 


from.arthiritis aad her husband is suffering from 
acute blood pressure, as described in the affidavit 


filed in support of the application, for appoint- 


ment óf a commissioner, before the trial court. 
This the plaintiffs claim to have learnt from the 


` (the 3rd defendant and her husband), whó, it is 
. said, talked tosomeoneon theirsideon telephonc 


(The deponent of the affidavit is the 2nd plaintiff, 


‘who -has claimed that he had spoken on tele- 


phone).. An affidavit on the original side of this 
Court in a suit is to conform to the requirements 


if 


A] 


of O.19, C.P.C. The matters to which affidavit has 
to confine arestated in Rule 3 of O.19, C.P.C. only 
such facts can be stated therein which the depo- 
nent is able of his own knowledge to. prove, except 
On interlocutory applications, on which statements 
of his belief may;be admitted provided that the 
grounds | thereof are stated. The advantage of see- 
ing a-copy of the affidavit shows that there is 
~othing to showin that affidavit that the deponent 
was able of his own to prove or that he believed the 
information, that he received from the so-called 
witness. There i is no evidence of any kind to pos 
the alleged ailments: 

11. It is not disputed: and we do not pro pose to go 
into the question that the 3rd defendant and her 


husband are relevant witnesses. It is also not in , 


dispute that they are residing outside the jurisdic- 


` tion of this Court. Thus, if situations warrant the ' 


court can order for their examination as witnesses 
oncommission. The rule,however which has to be 


applied, to the husband of the 3rd defendant, who , 


is soüght to be examined as a witness by thc 
plaintiff, cannot be extended to the 3rd defendant 
herself. The learned counsel for-the respondents/ 
plaintiffs} has said that itis soon record that the 3rd 
defendant i is sought’ to be examined as a witness by 
the plaintiffs. While so her character will not 
change and she would still be the third defendant. 

Her written statement so far has committed that 
she stands by the plaintiffs. She (the third defen- 


dant), thus, is. not a plaintiff in name as we have ` 


observed earlier but nonetheless a defendant tak- 
ing the side of the plaintiffs. As observed above, 1f 
the ruleor principle is that the court shall ordinar- 
ily not accept the request of the plaintiff to exam- 
ine himself as a witness.on commission and the 


rule is almost the same for the defendant but not — 


as strict as that applied to the plaintiffs, in the 
instant case the court would have to give a serious 
consideration as to the prejudice that the defen- 
, dants in the suit are likely to suffer in case they did 
not geét,full and adequate opportunity- -tO Cross- 
examine her (3rd defendant) in court since the 
other witness is her husband. If he (3rd defen- 
dant’s husband) was not able to move about at a 
particular point of time, can he not be found out 
now and brought before the court for.éxamina- 


tion. He isa willing witness and it is said that he is 
prevented on account of ailment. If the ailment is - 


not genuine, the excuse must be refused. We are 
_ only reiterating what this Court has followed all 
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thought. The general ruleis, and thisshould not be 


- lost sight of or blurred, that the evidence of a 


witness in an action, be he or she a party OI not, 
should be given in public court and tested by cross-| 
examination. Inability to attend court on grounds 
ofsickness, or infirmity or detriment to the public 


: Service, would justify the issue of a Commission. 


The court has got a discretion to.relax the rule of 
attendance in court whether the person sought to 
be examined as witness resides beyond the local 
limits of the jurisdiction of the court. This discre- 
tion may be exercised even if a person happens to 


- be no other.than the defendant. There can,-of 


course, be no rule of law demarcating the bounda- 
ries and theareas of the discretion to be exercised 


. in these matters. What.can, however, be stated is 


that the court of nisi prus must act judicially 
having regard to all the circumstances of the case, 
the desirability of the physical presence of the 
witness in court to enable it to observe his or her 
demcanour and the not unusual fact that conven- 
ienceand economyof expenses for theapplication 
may involve his opponent in great inconvenience 
and considerable expense. 


- 12. The facts we haye noticed in this case, have + 
- alarmedusalittle. Itis on record how the advocate 
` commissioner proceeded to Singapore.and how 


without-waiting for the arrival of the contesting 
defendants 1 and 2 and their counsel,:he pro-~ 
ceeded to examine the witnesses. There.is infor- 
mation that he had the advantage of the hospital- 
ityoftheplaintiffand this isa matterof record. We 
do not propose to say much about it. He has 
submitted his report and returned the evidence of 
defendant No.3 and her husband recorded by him 
to court. If we do not take notice of the prejudice 
that has occurred to the defendants in this behalf, 
we shall shut our eyes to injustice. 

13. For the reasons asstated above, weare inclined 
to set aside the impugned order. Accordingly we 
set aside the.impugned order. The application for 


-appointment of an advocate-commissioner for 


examining the 3rd defendant and her husband as 
witnesses on behalf of the plaintiffs shall be con- 
sidered in accordance with law. The report of the 
Advocate-Commissioner, submiited during the 
period of the pendency of this appeal, shall be 
treated as non-est. ` ° 

14. Before parting with the judgment, we would 
like to observe that in our country, in particular, 
there is a need to be always aware of theeconomit 


S 
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disparity between the parties and the uneveri match 


that is brought/before the courts, particularly by 


wealthy against poor and strong against weak. 

While it may not appear difficult for a millionaire 
or multi national to travel as and when he likes 
from one place in India to any other distination in 
the world;-for another it may be impossible. We 
are aware of the provisions of Rule 15 of O.26, 
C.P.C. which says before issuing any commission 
under this order, thecourt may order such sum (if 
any) as it thinks reasonable for the expenses of the 
commission to be, within a time to be fixed paid 
into court by the party at whose instance or for 
whose benefit the commission is issued. Accord- 
ing to Madras Amendment as per Rule 15(1) of 
0.26, C.P.C., before executing and returning any 
commissions issued by foreign courts under the 
provisions of Sec.78, the court of the Commis- 
sioner required to execute the commission may 
levy such fees as the High Court may from time to 
time prescribe in this behalf in addition to the fees 
prescribed for the issue of summons to witnesses 
and for expenses ofsuch witnesses under Rule 2 of 
O.16. . 

15. We are also aware thatsome courts have taken 
a view that while making order for the cost of 
commission the courts cannot invoke its inherent 
jurisdiction to order for the cost of the parties 
contesting the case. But we do not find any inhibi- 


tion upon the jurisdiction of the court under any - 


provisions of the Code of Civil Procedure or any 
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other law thai has beeti brought to our notice that 
while making an-order for examination of a wit- 
ness: on commission, the court cannot take into 
account the position and status of the parties, the 
uneven match at which they stand'and "the eco- 
nomic harassment that the party may suffer if the 
court will not make an order forthe cost to be paid 
by the party asking for the commission.’ We are - 
making these observations fot after institiiting a 
suit or being called upon to answer certain allega- 
tions ina suit, a party may decide thus to go abroad 
to avoid summons on the one hand and on ‘the 
other to insist that he/she should be examined on 
commission, and the party not able to manage 
necessary expenses, thus, will be deprived of a 
valuable right to cross examine such a person. 
This, in our opinion, shall be grave injustice. On 
the facts of the instance case, thus we hope’ and. 
trust that the trial court shall keep this aspect also 
in mind before making ahy. order; if at all to 
examinc the witness or witnesses on’ commission, 
is necessary thal, adequate expenses are to be 
made available to the contesting défendants. " 

16. For the reasons aforesaid, the appeal is al- 
lowed and the impugned orders are set aside. The 
case is remitted to the trial court for rehearing of 
the application in accordance with’ law. In the 
circumstances of the case, hearing, fee i is fixed at 
Rs.3,000. 


B.S. d -— Appeal allowed. 


[End of Volume (1992)II M.L.J. (Reports)] 
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IN THE SUPREME COURT OF INDIA. : 
Present:- T.K Thommen and R.M.Sahai, JJ. — 


20th September, 1991. 


C.A.No.3698 of 1991 
"Bam Pestonji Gariwala Appellant 
Union Bank of India and others. Respondents. 


, Civil Procedure Code (V of 1908), O.23, Rule 3 (as 
amended by Act CIV of 1976) - Words 'in writingand 
; signed by the parties' - Whether exclude counsel from 
signing the compromise - Counsel whether compe- 
tent to sign the compromise - Counsel, if can act 
: upon implied authority - Compromise decree whether 
creates estoppel. - 
There is no reason to assume that the Legislature 


intended to curtail the implied authority of coun- 


sel, engaged in the thick of proceedings in Court to 
'cómpromise or afree on matters relating to the ' 
parties even if such matters exceed’ the subject 
` matter ofthe suit. The relationship of counsel and 
his party or the recognised agent and his principal 
isa matter of contract; and with the freedom of 


contract generally, the legislature does not inter- 


fere except when warranted by public policy and 
the legislative intent is expressly made manifest. 
So long as the system of judicial administration in 
India continues unaltered and so long as Parlia- - 
." ment has not evinced an intention to change its 
: basic character, there is no reason to assume that 
Parliament has, though ‘not ‘expressly; but 
impliedly reduced counsel’s role or capacity: to 
représent his client as effectively as in the past. 
. On a matter of such vital- importance, it is most 


. unlikely that Parliament would have résortéd to, 


+ implied legislative alteration of counsel’s capacity 
or status or effectiveness. The Court. may, how- 
ever, ‘hasten to add that it will be prudent for 
counsel not to act ‘on implied; “authority except 
when warranted by the exigency of circumstances 
demanding immediate adjustment of suit by. ~ 


agreement or compromise and the signature of 


the party cannot be obtained without undue delay. ' 


In these days of easier and quicker communica- 
tion, such contingency may seldom arise. A wise 
‘and careful counsel will no doubt arm himself in 
advance with the necessary authority expressed in 
writing to meet all such contingencies in order 
that neither his authority nor integrity is ever 
doubted. This essential precaution will safeguard 
the personal reputation of counsel as well as uphold 
the prestige and dignity of the legal profession. 
Considering the traditionally recognised-role of 
counsel in the common iaw system and the evil 
sought to be remedied by Parliament by the C.P.C. 
(Amendment) Act, 1976, namely attainment of 
certainty and expedious disposal] of cases by reduc- 
ing the terms of compromise to writing signed by 


the parties allowing the compromise decree to: 


comprehend even, matters falling outside the 
„subject-matter of the suit but relating to the 
parties, the legislature canriot, in the absence of 
'express words to such effect, be presumed to have 
disallówed the parties to enter into a compromise 
by counsel in their cause or by their duly author- 
ised agents. Any such presumption would be 
inconsistent with the legislative object of attain- 
ing quick reduction of arrears in court by elimina- 
tion of uncertainties and enlargement of thescope 
of compromise. To insist upon the party himself 
personally signing the agreement or compromise 
' would often cause undue delay, loss and inconven- 
ience especially. in the case of non-resident per- 
sons. Jt has always been universally understood 
~ that a party can always act by his duly authorised 
representative, If a power-of-attorney holder can 
enter intoan agreement or compromise on behaif 
of his principal, so can counsel, possessed 'of the 
requisite authorisation by vakalatnama, act on 
behalf ofhis client. Not to recognise such capacity 
is not only to cause much inconvenience and loss 
.to the parties personally but also to gelay the 
progress of proceedings in court. If the legislature 
had intended to makesucha fundamental change, 


-— 
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` Hemanta - Kumari Debi v. Midnapur Zamindari ` 


2 "TEN. The Madras Law Journal NE (Supreme Court) vt [1992 


even at the risk of delay, i iriconvenience and need- 
less expenditure, it would have expressly so stated. 


Accordingly, : it must be held that the words ‘in 


Writing and signed by the-parties’ inserted by the 


-- CPC. (Amendment) Act, 1976 must- necessarily - 


méàn, to borrow the language of O.3, Rule 1, 

C.P.C. any appearance, application or act in or to-. 
any court required or authorised by law to be made. - 
or done by a party in such court; may except where 
otherwise expressly providéd. by any law for thè: 
time, bein, g in force, be made or done by the party 
in ‘person, Or by his recognised: ‘agent or by a 
pleader, appearing or acting asthe case may be, on' 
his behalf: Provided that any such appearance . 


Shall, if the Court so directs, be made by the party | 


in person. A judgment by consent.is intended to -. 
stop litigation between the parties justas much às 
a judgment resulting from a decision of thé Court 


. Attheendofalongdrawnoutfight. Acompromise f 
AES decree creates an estoppel by judgment. 


[Paras 30, 35, 37, 38, 39,.40 and 8] 
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` Dr.Narasipalle Vasundára, AIR. 1983 A.P. 32: 
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. Arun Jaitéy, Senidr Advocate (RF. Kanmani 
_R.Karanjawala, Ms.M. Karanjawala, .Ms.Nandini 
Gore and- Ms.Aditi Choudhary, Advocates with 


- him), for Appellant. 


V.A.Bobde,- . Senior - Advocate WA. Rao and 
B.R.Agarwala, Advocates with Dm for Respon- 
: dents. |... 

The Judgment of the Cora was delivered by. 
Thommen, J.:- Leave granted.. 

2. The appellant who is the defendant is Suit: i 
” No.309 of: 1972 challenges the judgment of the `` 


: Bombay High Court in Chamber Summons No. 838 | 
*- of 1990 in Execution Application No-242:0f 1989: ` 


wherebythe High Court held that the decree made 
against the defendant in terms ofa compromise in 
writing and signed by counsel representing the 
parties, but not signed by the parties in person, - 


‘was valid and binding on the parties, and in.the ' 


absence of any challenge against the order made 


+ under O.XXI, Rule 23, C:P.C. allowing execution - 
' of the decree, the -deféndant -was - no longer 


entitled to resist execution by recourse to chamber 
summons. The High Court found that the decree 


- was valid and i in accordance with the provisions of 


0.23, Rule 3, as aménded by' the ds 5 C: an 
ment) Act, 1976. - 
3. The only question which arises ie considera- - 


. tion isas regards the construction of 0.23, Rüle 3, ` 


C.P.C. Weshall read this ; provision, as amended by - 
the C.P.C. (Amendment) Act, 1976, prackenng <. 


` the.newly added words: 


“0.23; Rule3. Compromise of suit:- Wherei itis 


ES . - ; i po 
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proved to the satisfaction of the court that a 
suit has been adjusted wholly or in part by any 
lawful agreement or compromise, [in writing 
and signed by the parties] or where the defen- 
dant satisfies the plaintiff in respect of the 
whole or any part of the subject matter of the 
suit, the court shall order such agreement. 
compromise or satisfaction to be recorded. 
andshall passa decree in accordance therewith 
[so far as it relates to the parties to the suit. 
whether or not the subject matterof theagree- 
ment, compromise or satisfaction is the same 
as the subject matter of the suit:] 
[Provided that where it is alleged by one party 
and denied by the other that an adjustment or 
satisfaction had been arrived at, the court shail 
decide the question; but no adjournment shal: 
be granted for the purpose of deciding the 
question, unless the court, for reasons to be 
recorded, thinks fit to grant such adjourn- 
ment.) 
[Explanation:- An agreement or compromise 
which is void or voidable under the Indian 
Contract‘Act, 1872, shall not be deemed to be 
lawful within the meaning of this rule.]” 
4. Mr.Arun Jaitley, appearing for the appellant, 
says that the High Court was wrong in holding 
that, notwithstanding the amendment of 1976 
inserting the words ‘in writing and signed by the 
parties’, it was still sufficient if the terms of com- 
promise were reduced to writing and signed by 
counsel representing the parties, and not neces- 
sarily by the parties in person. Any such construc- 
tion would do violence to the provision as amended 
in 1976. He says that the object of the amendment 
was to provide that no agreement or compromise 
adjusting wholly or in part a pending suit was valid 
unless such compromise was evidenced in writing 
and signed by the parties in person. The expres- 
sion ‘parties’, he contends, means only parties and 
none else. To read ‘counsel’ into that expression, 
as done by the High Court, is to presume that the 
legislhture failed to say what it intended to say and 
to attempt to supply the omussion by correcting 
the deficiency. ‘This cannot be done. The legisla- 
ture, on the other hand, made its intention explicit 
by providing that an agreement or compromise 
would form the basis ofa decree only ifthe consen- 
sus was reduced to writing and signed by the 
parties. Neither an agent nora pleader could act as 
a substitute for a party to sign the agreement or 


compromise. A decree based on a compromise 
nor signed by the parties in person is a nullity and 
is incapable of execution. 

5. Mr.Jaitley submits that if the legislature had 
intended to authorise counsel independently to 
sign the memorandum containing the terms of 
settlement, and allow a decree to be passed in 
terms thereof, the legislature would have said so 
by further adding the words *or their counsel". In 
the absence of any such expression, it cannot be 


presumed that the legislature intended more than 


what it said and that ‘party’ included counsel. This 
argument, Mr.Jaitley says, is fortified by the fact 
that for the first time the legislature has allowed a 
decree to be passed on the basis of compromise 
relating to matters concerning the parties, but 
extending beyond the subject matter of the suit. 
Such a wide power to compromise was most 
unlikely to be left in the hands ofcounsel, and it is, 
therefore, necessary to read the provision nar- 
rówly so as to read it as it now stands by adopting 
a strictly literal construction. 
6. Mr.V.A.Bobde appearing for the respondents, 
on the other hand, submits that it was always 
understood that the expression ‘party’ included _ 
his pleader in matters relating to appearance in 
court, and his counsel in the cause, therefore, has 
express or implied authority, unless specifically 
withdrawn or limited by the party, to represent 
him in court ahd do whatever is necessary in 
connection with the conduct of his suit including 
adjustment of the suit by agreement or compro- 
mise. In the absence of any such limitation or 
restriction of his authority, counsel appearing for 
a party is fully competent to put his signature to 
the terms of any compromise upon which a decree 
can be passed in proper compliance with the pro- 
visions of O.23, Rule 3 as it now stands. Any such 
decree, he says, is perfectly valid. 
7.Mr.Bobdesubmits that in theabsence of express 
words to the contrary, 'party', in the context of 
proceedings in court, must necessarily include his 
recognised agent or pleader. This construction is 
warranted by the provisions of O.3, C.P.C. That 
this has been the consistent view adopted by courts 
in the construction of the expression ‘party’ in the 
context of proceedings in court is clear from the 
decisions of courts, and it is most unlikely that 
the legislature would have, by the amendment of 
1976, limited the scope of ‘party’ so as to exclude 
the traditional role of the recognised agent or 
e 


bj 
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counsel. The-legislative draftsmen are presumed 
to know the law of the land asit stood then, and, if 
they had intended to deviate therefrom, they would 
have explicitly stated so rather than leave it to 
future judicial construction. The Statement of 
Objects and Reasons for the amendment, he says, 
does not support the view canvassed by the appel- 
lant. - ; i 

8. Sub-clause (iii) of clause 77 of the Statement of 


Objects and Reasons concerning the C.P.C. 


(Amendment) Act, 1976 states; , : 
"jt is provided that an agreement or compro- 
mise under Rule 3 should be in writing and 

. signed by the. parties. This is with a view to 
„avoiding the setting up of oral agreements or 
compromises to delay the progress of the suit. 
k OR OK 
In view of the words ‘so far as it relates to the 
‘suit’ in Rule 3, a question arises whether a 
decree which refers to the terms of a compro- 
mise in respect of matters beyond the scope of 
the suit is executable or whether the terms of 
the decree relating to the matters outside the 
suit can be enforced only by a separate suit. 
The amendment seeks to clarify the position.” 
The Statement of Objects and Reasons indicates 
that the amendment is intended to clarify thata 
compromise-has to be in writing signed by the 
parties to avoid delay which might arise from the 
uncertainties oforalagreements. Theamendment_ 
has also clarified that the terms of compromise are 
permitted to include all matters relating to, the 
parties to the suit even ifsuch matters fall outside 


the subject matter of the suit. The legislature has , 


„thus sought to attain certainty and clarity and 
widen the scope of compromise. The fundamental 
question is, tt the absence of any contrary indica- 
tionin theStatement of Objects and Reasons, can 
it be: stated that the legislature has intended to 
exclude a pleader or a recognised agent from the 

xexpression ‘party’ when it has always been under- 

* stood, as explicitly stated in O.3 Rule 1, that 
appearance ofa party in court may be in person or 
by his recognised agent or pleader. In the absence 
of any provision to the contrary, can it be stated 
that the legislature, when using the expression 


' ‘parties’ in Rule 3 of O.23, limited it to parties in l 


person and, excluded their duly recognised agents 

or counsel? BE 

& The role of counsel in court in England is 

* described in Halsbury's Laws of England, (4th edn. 
=D : e. c v 


è 
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vol.3, para 1181) as follows: i ^ 
*1181. Counsel's authority: At the trial of an 
action, counsel's authority extends, when it is 
not expressly limited, to the action and al! 
matters incidental to it and to the conduct of 
~ the trial, such as withdrawing the record, chal- 
lengingajuror, calling or not calling witnesses, 
- cross-examining or not cross-examining wit- 
nesses, consenting to a reference to arbitra- 
tion, a compromise, or a verdict, undertaking 
to appear, or, on the hearing of a motion for a 
new trial, consenting to a reduction of dam- 
ages. : 07 
The client's consent is not needed for a matter 
which is within the ordinary authority of coun- 
sel: thus if, in court, in the absence ofthe client, 
a compromise or settlement is entered into by 
counsel whose authority has not been expressly 
limited, the client is bound. If an action is 
' settled in court in the presence of the client,his 
‘consent will be inferred, and he will not be ` 
heard to say that he did not understand what 
was going’On......” f 
10. The implied authority of counsel in England is, 
however, confined to matters falling within the 
subject matter of thesuit. In the absence of express 
authority, counsel cannot enter into compromise 
oncoilateral matters: Halsbury’s Laws of England, 
(4th edn. vol.3, para 1181) | 
“The authority of counsel to compromise is 
limited to the issues in the action: a compro- 
mise by counsel affecting collateral matters 
will not bind the client, unless he expressly 
assents; and it may be that a barrister has no 
authority to reach a binding settlement or 
. compromise out of Court.” ; 
11. Acompromise is, however, not binding and is 
liable to beset aside in circumstances which would ' 
invalidate agreements between the parties: Halsbury, 
id., para 1183, l 
“A compromise by counsel will not bind the 
client, if counsel is not apprised of facts the 
knowledge of which is essential in referehce to 
the question on which he has to exercise his 
discretion; for example that the terms accepted. 
had already been rejected by the client. Where 
_ counsel énters into a compromise in intended 
pursuance of terms agreed upon between-the | 
clients, and, owing to a misunderstanding, the 
compromise fails to carry out the intentions of 
one side, the compromise does not bind the 


x 
~ 


n] 
client, and the court will allow the consent to 
be withdrawn Where, acting upon instructions 
to compromise, counsel consents under a 


misunderstanding to certain terms which do , 


-not carry into effect the intentions of counsel 
and the terms are thought by one. party to be- 
more extensive than the other party intends 
them to be, there is no agreement on, the sub- 


ject-matter of the compromise, and the court - 


will set it aside. But a person: who has con- 
sented to a compromise will not be allowed to 
withdraw his consent because he subsequently 
discovers that he has a good ground of 
defence." 

"12. .Counsel!'s consent in certain circumstances 


such as duress or mistake may not bind the client: ` 


' Halsbury, ibid. 


“If counsel’s consent is'given under duress, the ' 


client will not be bound, as when counsel, 
acting for a client alleged to be of unsound 
mind but believing him to be of sound mind, 
consented to certain terms for the withdrawal 
of Court of Protection proceedings against the 
client because of his fear of the inconvenience 
and ill-health likely to arise to the client from 
confinement. 

. A compromise or order made by consent by 
counsel for a minor or other person under 
disability is not binding on the client, unless it 
is sanctioned by the court as being for the 
benefit of the client. The court.cannot, how- 
ever, enforcea compromiseon a minor a ig 
the opinion of his counsel.” 

13. One of the early English authorities on 
this point is Patience Swinfen v. Lord Chelmsford, 


(1860)5 H.& N. 890, 922: S.C. 29 L.J. (Ex.) 382.° 


Delivering the judgment of the Court, Pollock, 
"CB. stated: 

— We are of opinion, that although a coun- 

sel has complete authority over the suit, the 

mode of conducting it, and all that is incident 


to it-such as withdrawing the record, with- ` 


drawinga juror, calling no witnesses, or seleci- 


ingsuchas, in his discretion, he thinks ought to | 


be called, and other matters which properly 
belong to the suit and the management and 
conduct of the trial-we think he has not, by 
virtue of his retainer in the suit, any power over 
matters that are collateral to it... 

M. In Matthews v Munster, (1887)20 Q.B. 144: 57 


L.J.Q.B. 49, Lord Esher M.R. stated: (Q.B. p.144) 
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eere The instances that are given show that 
one of the things that counsel may do, so long 
as the request of the client to him to act as 
'advocate.is in force, is to assent to a verdict 
'for a particular amount and, upon certain 
conditions and terms; and the consent of the 
advocate to a verdict against his client and the . 
withdrawing of imputations is a matter within 
the expression ‘conduct of the cause and all 
that is incidental to it’.-If the client is in court 
atid desires that the case should go on and 
counsel refuses, if after that‘he does not with- 
draw his authority to counsel to act for him, 
and acquaint the other side with this, he must 
be taken to have agreed to the course pro- 
posed. This case is a still stronger one, for the 
client was not present, and it is not pretended , 
- that he ever withdrew his authority to counsel, 
but he now comes forward and asks that 
because he does not like what has been done it 
should be set aside as between himself and his 
opponent. This the Court will not do, and this 
appeal must be dismissed.” 
See also Rondel v. Worsley, (1967)1 Q.B. 443, 502: 
(1966)1 AILE.R. 467; per Lord Denning MAR. ` 
15. If this is the position of counsel in England, 


D 


Scotland and Ireland, is his position the same in ` : 


India in the conduct of cases in court? That the 
answer is atime, there is high judicial author- 
ity. 


‘16. In (Babu) Sheonandan Prasad Singh v. Hakim 


Abdul Fateh. Mohammed Reza, A.LR. 1 935 P.C. 
119, 121: 62 LA. 196: 156 LC. 694: 37 Bóm.L.R. 
845, Lord Atkin, speaking for the Board, states: 


(ALR. p.121) 


— As was laid down by this Board in Souren- 

. dra Nath Mitra v. Tarubala Dasi, A.ILR. 1930 
P.C. 158: 68 M.LJ. 651: 57 LA. 133: 32 Bom.L.R. 
645, counsel in India have the same implied 
authority to compromise an action as have 
counsel in the English courts. But if such 


authority is invoked to support an agreement  - 


of compromise the circumstances must be 
carefully examined. In the first instance the 


authority is an actual authority implied from .' 


the employmentas counsel. It may however be 
withdrawn or limited by the client: in such a 
case the actual authority is destroyed or 
restricted; and the other party if in ignorance 
of the limítation could only rely upon osten, 


sible authority. In this-particular class of *" 


s 


- 
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contract however the possibility of success- 
fully alleging ostensible authority has been 


much restricted by the authorities as Neale v. . 


Gordon Lennox (Lady) 1902 A.C. 465 and 
Shepherd v. Robinson, (1919)1 K.B. 474: 88 ÈJ. 
K.B. 873, which make it plain that if in fact 
counsel has had his authority withdrawn or 
restricted the courts will not feel. bound to 
enforcea compromise made by him contrary to 
the restriction even though the lack of actual 
authority is not known to the other party." 
17. Lord Atkin 'emphasises the need to rely on 
express authority, rather than implied authority, 
particularly because of easier and quicker com- 
munication with the client. Hesays: [A.LR. p.121] 
iens Intheir Lordships' experience bothin this 
country and in India it constantly happens, 
indeed it may be said that it more often 


happens, that counsel do not take upon them- . 


selves to compromise a case without receiving 
express authority from their clients for the 
particular terms; and that this position in each 
particular case is mutually known between the 
parties. 

Insuch cases the parties are relying noton implied 

but on an express authority given ad hoc by the 

client." 

18. However, collateral matters were understood 

to be beyond the scope of compromise. Lord 

Atkin said: [A.LR. p.122] : 
“If the facts are as their Lordships assume, the 
matter compromised was in their opinion col- 
lateral to the suit and not only would it not be 
binding on the parties, but it would in any case 
be a matter in respect of which the court in 
pursuance of 0.23, Rule 3, should not mer a 
decree.” 

19. Referring to the roie of counsel in India and 

comparing him with his counterpart in Britain, 

Lord Atkin in Sourendra Nath Mitra v. Tarubala 


Dasi, A.I.R. 1930 P.C. 158: 68 M.L.J. 651: 57 LA. ; 
`- 133: 32 Bom.L.R. 645, says: [A.I.R. p.161] 


e 


deles Their Lordships regard the power to com- 


promise a suit as inherent in the position ofan ` 


advocate in India. The considerations which 
have led to this implied power being estab- 
lished in the advocates of England, Scotland 
and Ireland, apply in equal measure to India. It 
- isa p8wer deemed to exist because its existence 
. *  isnecessary to effectuate the relations between 


advocate’ and client, to make possible the 
=> 
e 
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duties imposed upon íhe advocate by his 
acceptance of the cause of his client." 


. 20. Counsel's power to compromise is vital to the 


defence of his party while engaged on his behalf in 
the thick of a legal battle in court. Lord Atkin 
observes Sourendra Nath Mitra v. Tarubala Dasi, 
ALR. 1930 P.C. 158: 68 M.L.J. 651: 57 LA. 133: 32 
Bom.L.R. 645: [A.LR. p.161]. d 
"The advocate is to conduct the cause of his 
clientto theutinost of hisskilland understand- 
ing. He must in the interests of his client be i ín. 
the position, hour by hour, almost minute by 
minute, to advancethis argument, to withdraw 
that; he must make the final decision whether 
evidence is to be given or not on any question 
of fact; skill in advocacy is largely the result of 
discrimination. These powers in themselves , 
almost amount to powers of compromise: one 
point is given up that another may prevail. But 
in addition to these duties, there is from time 
to time thrown upon the advocate, the respon- 
*sible task of deciding whether in the course of 
a case he shall accept an offer made to him, or 
on his part shall make an offer on his client's 
behalf to receive or pay something less than 
the full claim or the full possible liability. Often 
the decision must be made at once." 
21. Emphasising the apparent authority of coun- 
sel, and the raison d'erre of such authority being 
the paramount interest of his client, and not an 
appendage ofoffice, Lord Atkinstates: Sourendra 
Nath Mitra v. Tarubala Dasi, A.I.R. 1930 P.C. 158: 
68 M.L.J. 651: 57 LA. 133: 32 Bom.L:R. 645, [A.LR. 
p.161]. 
"The apparent authority is, derived from the 
known existence of the implied authority... 
....First, the implied authority of counsel is not 
an appen Jage of office, a dignity added by the . 
courts to the status of barrister or advocate at 
law. Itis implied in the interests of the client, to 
give the fullest beneficial effect to his employ- 
ment of the advocate. Secondly, the implied 
authority can always be countermanded by the 
` express directioris of the client. No advocate 
has actual authority to settle a case against the 
express instructions of his client. If he consid- 
ers such express instructions contrary to the 
interests of his client, his remedy is tÓ return 
his brief. - ^ 
Their Lordships at are unable to see why the 
above considerations should not apply to an 


BUE Us : 
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advocate i in India, wliose duties to his client in 
:. the conduct of a suit in no wise differ from - 
those of advocates: in England, ‘Scotland and 


Ireland...” . ^ >. Pte 


22. Counsel’s role in entering into a compromise ` 
, has been traditionally understood to be confined . 
to matters within the scope of the suit. However, 
a.compromise decree may incorporate not only 
matters falling within the subject matter of the . 


suit, but also other matters which are collateral to 


it. The position before the amendment in 1976 was 
that, in respect of the former, the decree was 
executable, but.in respect of the latter, it was not 


- executable, though admissibleas judicial evidence 


' "may be enforced as a contract by a repent 
.". Laxmidas Ranchhoddas v Savitabi. Hargovindas 
Shah, A.ER.:1956 Bom. 54: 37 Bom.L:R. 988: 


, B-In 


of its contents. `- 
23.- Referring to Sec:375. ‘of. the. ‘Code of Civil 


: Procedure (Act 140f 1882), (similar to O. 23, Rule - 


3, C.P.C. as it stood prior to the amendment of 


- 1976), Lord Buckmaster, in Hemanta Kumari Debi _ 


‘v. Midnapur Zamindari Company Limited, A.LR. 
‘1919 P.C. 79: 461.A. 240: 2^ HUE R. 448, states: 
JATE DSI E E 

baes In the first place, i it is plain that the agree- 
ment orcompromise;in whole and not in part, 

is to-be, recorded, and the decree i$ then to 

^. confine its operation to so much of the subject 
matter of the suit as is dealt. with byt tke 

' agreement.:....Although the operative part of 
the decree would be properly confined to the 

-~ actual subject matterof thethen existinglitiga- . 
tion the decree taken as a whole would include . 
the agreement.-This in fact is what the decree 
did in the present case. It may be that a$'a 
decree it was iricapable of being executed out- 


" side the-lands of the suit, but that does not., 


prevent.its being. received in evidence of its 
contents." 
24. In Ram Juwan v. Devendra Nath Gupta, Al. R. 
' 1960 M.P. 280: 1960 Jab. LJ. 269: 1960 MELJ. . 
' 642, the High Court states: [A.LR. p.282] 
“Where a consent decree contains terms that ` 
do not relate to the: suit,.....such:terms cannot 
beénforced in execution ofthe decree but they 


suit." SG 
See also Vishnu. Sitaram | nicht v. Ranbhandra 
Govind Joshi, A.I.R. 1932 Bom: 466: 34 B.L.R. 849: 
139 LC. 830 and Jasimuddin Biswas v. Bhuban 
Jelini, LL.R. 34 Cal. 456 - ` F 


ALR. 1927 Pat 271: 102 I.C. 449, the High Court 


i 
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. points-out that a ‘consent decree does not stand 
on a higher footing than a contract between the 


-parties. The Court always h has the ‘jurisdiction to. 


- Set aside‘ a` consent. decree- upon ;any: ground 
-which wilt invalidate an agreement between the 
;parties: In the absence of any such. ground, thé 
consent decree.is binding on the parties. . 

26. Courts in India have consistently recognised 
the traditional role of lawyers and the extent and 


-nature of their implied authority to act on behalf. ` 
of their clients. Speaking for a Full Bench of the | 


Kerala High Court in Chengan Souri Nayakam v. 
A.N.Menon, A.I.R. 1968 Ker. 213: 1968 KCL.T. 1: 


. 1968 Ker.L.J. 62 (F.B.), K.K. Mathew, J. (as hetten, 


was) observed: [A.LR. p.215] - 
“The construction of.a document appointing 
- an agentis different from the construction ofa 
 vakalat appointing counsel. In the case of an 
agent the docunient would be construed strictly 


- and the agent would have only.such powers as . 


—are conferred expressly or by necessary impli- 
` cation. In thé case of counsel the rule is other- 
_. Wise because there we are dealing with a pro- 

. fession where well known rules have crystal- 


~~ liséd through usage. It is on a par with a trade - i 


where the usage becomes an additional term of 


thecontract, if notcontrary to the general law. 


or excluded by express agreement.” 
' About the special position of the advocate, the 
learned Judge stated: [A.I. R. p: 216]. - 
— Counsel has a tripartite relationship; one 
with the public another with the court, and the 


third with his client. That is a unique feature: - ` 


Other professions or callings may include one 
~or iwo of these relationships. but no'other has 
- the triple duty. Counsel's duty to-the public is 


: - uniqueinthathehasto acceptallwork fromall ' 


. Clients in courts in which he holds himself out 


; as practising, however Anatrace the case or 


< 


the client.” 


See also Jiwibai. v. Ram Kumar Shrinivas Muni: : 


Agarwala, A.I.R.. 1947. Nag. 17: 1947 N.L.J. 1: 229 
1.C-402 (F.B.), ‘Govindammal v. Marimuthu Mais- 


try, (1958)2 M.LJ. 34: A.LR.- 1959 Mad. 7 and 2" 


LL.R. 1955 Bom. 955. 
- 27. These principles:were affirmed by- this: ‘Court 
inJamilabai Abdul Kadar v. Shankarlal Gul&bchand, 


SOR (Supp: di 336 aedis to a EE of 


ed 


Singh v. ‘Rámeshwar Sil Bahadur ALLR. 1975 S.C. 2202: (1975)2 S.C.C. 609: 1975 * ` 


S 


N 
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decisions on the point, V. R.Krishna Iyer, J. observes: 
[S. Cc p.619, para 16]. 

es Those who know how courts and counsel 

function will need no education on the juris- 


‘ prudence of lawyer’s position and powers. Of 


course, he hasten to enter a caveat. It is per- 
fectly open toa party, like any other principal; 
to mark out in the vakalat or by particular 
instructions forbidden areas or expressly with- 


hold the right to act in sensitive matters, the’ 


. choice being his, as the master. If the lawyer 
regards these fetters as inconsistent with his 
position, he may refuse or return the brief. But 


absent speaking instructions to the contrary, - 


the power to act takes in its wings the right and 
duty to save a client by settling the suit if and 


- _ onlyif he does so bona fide in the interests and 


for the advantage of his client.” 
original), 
See also Manoharbahal Colliery Calcutta. v. 
K N.Mishra, A.I.R. 1975 S.C. 1632: 1975 Lab.I.C. 
1082: (1975)2 S.C.C. 244. 


(emphasis in 


28. After the amendment of 1976, a consent decree, 


as seen above, is executable in terms thereof even 
ifit comprehends matters.falling outside the sub- 
ject matter of the suit, but concerning the parties. 

The argument of the appellant’s counsel is that 


the legislature has intended that the agreement or . 


‘compromise should be signed by the parties in 


ing the suit, including matters falling outside its 
subject matter, should be borne by none but the 
parties themselves. If this contention is valid, the 


question arises why the legislature has, presuma-: 


bly being well aware of the consistently followed 
prácticeof the British and Indian courts, suddenly 
interfered with the time honoyred role of lawyers 
in the conduct of cases without: specifically so 
stating, but by implication? Can the legislature be 
presumed to have fundamentally altered the posi- 
tion of counselor a‘recognised agent, as tradition- 
ally understood in the system of law and practice 


followed in India and other ‘common law coun-. 


tries’ without expressly and directly so stating? 
There is no indication ın preparatory worksuch as 
the 54th report of the Law Commission dated 


February 6, 1973 or in the Statement of Objects - 


and Reasons or in rhe words employed by the 
, legislathire that the concept of ‘agents and plead- 
* ers’ of 0.3, C.P.C. was in any manner altered. 
' Thgre is no Warrant for any such presumption. 


Bi 


` 


29. It is a-rule of legal policy that law should be 
altered deliberately rather than casually. Legisla- 
ture does not make radical changes in law ‘by a 
sidewind, but only by measured and considered 
provisions’. (Francis Bennion’s Statutory Interpre- 
tation, Butterworths, 1984, para 133.) As stated by 
Lord Devlin in National Assistant Board v. Wilkin- 
son, (1952)2 Q.B. 648: (1 952)2 AILE. R. 255: (Q.B. 
p.661) 
“Tt is a well established principle of construc- 
tion that astatuteis not to be taken as effecting 
a fundamental alteration in the general law 
unless it uses words that point pan. to 
that conclusion:” 
Statutes relatingto remedies and procedure must 
receive a liberal construction ‘especially so as to 
secure a more effective, a speedier, a simpler, and 
a less expensive administration of law'. See 
Crawford's Statutory Construction, para 254. The 
object of the amendment -was to provide an 
appropriate remedy to expedite proceedings 


in court. That object must be borne in mind by ` 


adopting a purposive construction of the 
amended provisions. The legislative intention 
being the speedy disposal of cases with a view to 
relieving the litigants and the courts alike of the 
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burden of mounting arrears, the word ‘parties’ 
must be so construed as to yield a beneficent . 


, Tesult,'so as to eliminate the mischief the legisla- 
person, because the responsibility forccmpromis- _ 


ture had in mind. . ; 
30. There is no reason to assume that the legisla- 
ture intended to curtail the implied authority of 


counsel, engaged in the thick of proceedings in 


court, to compromise or agree on matters relating 
to the parties, even if such matters exceed the 
subject. matter of the suit. The relationship of 
counsel and his party or the recognised agent and 
his principal i is a matter of contract; and with the 
freedom of contract generally, the legislature does 
not interfere except when warranted by public 
policy and the legislative intent is expressly made 
manifest. There is nosuch declaration of policy or 
indication of intent in the present case. THe legis- 
lature has not evinced any intention to change the 
well recognised and universally acclaimed com- 


t 


mon law tradition of an ever alert, independent] , 


and active bar with freedom to manoeuore with 
force and drive for quick action in a battle of wits 


typical of the adversarial system of oral hearing| 


which: is in'sharp contrast to the inquisitorial 


traditions of the ‘civil Jaw’ of France and other 


x = 
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European and Latin American countries where - ` 


written submissions have the pride of place and 
oralarguments are considered relatively insignifi- 
cant. (See Rene David, English Law and Frenck 
Law-Tagore Law Lectures, 1980). ‘Thecivil law’ is 
. | indeed equally efficacious and even older, but it is 


the product of a different tradition, culture and . 


language; and there is no indication, whatever, 
that Parliament was addressing itself to the task of 
assimilating or incorporating the rules and prac- 
tices of that system into our own system of cet 
`- administration. 

31. The Indian legai system is the product of 
history. It is rooted in our soil; nurtured and 
nourished by our culture, languages and tradi- 
tions; fostered and sharpend by our genius and 
quest for-social justice, reinforced by history and 
heritage; it is not a: mera copy of the English 
common law; though inspired and strengthened, 
guided and enriched by concepts and precepts 


of justice, equity and good conscience which. 


are indeed the ‘hallmark of the common law: In 
the words of M.C.Setalvad: The Common Law in 
India, 1960-The Hamlyn Lectures, Twelfth Series, 

. Pp.l-4. 
un the common law of England with its statu- 
tory modificatións and the doctrines of the : 


English courts of equity has deeply coloured ` 


and influenced the laws and the system of 
judicial administration of a whole sub-conti- 
nent inhabited bv nearly four hundred million 
people. The law and jurisprudence of this vast 
. community and its pattern of judicial admini- 
stration are in many miatters different from 
those of England in which they had their roots 
and from which they were nurtured. Yet they 
bear the uninistakable impress of their origin. 
The massive structure of Indian law and juris- - 
prudence resembles the height, the symmetry 
and the grandeur of thé common and statute 
‘law of England. In it one sees English Law in 
the distant perspective of a new mosphere 
and strange clime.” 
Speaking of the common law in the wider „seige, 
the earned author continues: à 
` “a But the English brought into India not; 
only the mass of legal rules strictly known as 
thecommon law but also their traditions, outlook 
and techniques in establishing, maintaining 
and developing the judicial system. When, 
- therefore, [speak of the common law in India 
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Byram Pestonji Gariwala v. Union Bank of India (Thommen, J.) - 9 


1 have in view comprehensively all that is of 
` English origin in our system of law. In that 
wide meaning the expression will include not 


P 


only what in England i is known strictly as the ` 


. common law but also its traditions, some of the 
principles underlying the English statute law, 
the equitable principles developed in England 
in order to mitigate the rigours of the common 
law and even the attitudes and methods per- 
vading the British system of the administration 
of justice.” ~ 

32. Afier the attainment of independence and the 
adoption of -the Constitution of India, judicial 


administration and the constitution of the law ` 


courts remained’ fundamentally unchanged, 

except in matters such as the abolition of appeals 

to the Privy Council, the constitution of the 

Supreme Court of India as the apex court, the con- 

ferment of writ jurisdiction on all the High Courts, 
etc. The concept, structure and organisation of 
courts, the substantive and procedural laws, the 

adversarial system of trial and other proceedings 

and the function of judges and lawyers remained ' 
basically unaltered and rooted in the common law 

traditions in\contradistinction to those prevailing 

in the civil law or other systems of law. 

33.In our own system of judicial administration, if 
strains have developed and cracks have appeared 


by the stresses and pressures of the time; ifaberra- ` 


tions have become too obvious to be ignored or 
too deep rooted to be corrected by an internal 
mechanism; if the traditional role of the legal 
profession requires urgent legislative scrutiny 
with aview.to remedying the defects and strength- 
ening and safeguarding the system; it is a matter 
exclusively for Parliament to consider; but the 
amendment in quesuon is not adaressed: to that 
purpose. 


' 34. Aberrations there always have been in every 


system of administration; but whether they are 
merely peripheral or transient in character-mere 
ripples ona placid pool-or symptomatic of deeper 
malady requiring structural modification by prompt 
legislative intervention is a matter of grave signifi- 

cance for the jurists, sociologists and political 

scientists to ponder over. 

35.So longas the system of judicial administration] 
in India continues unaltered, and so long 35 Parlia- 

ment has not evinced an intention’ to change its 

basic character, there is no reason to assume 
that Parliament has, though not expresslysseut 


P4 110 7 zm 5 


~ 


impliedly reduced counsel’s role or capacity to 


` į represent his cliént as effectively as-in the past. 


On a matter of such vital importance, it is most 
unlikely that Parliament would have resorted tc 
implied legislative alteration of counsel's capacity 
or status or effectiveness. In this respect, the words 
of Lord Atkin in Sourendra Nath Mitrav. Tarubala 
Dasi A.LR. 1930P.C-158: 68 MLI. 651: 57 LA. . 
133: 32 Bom. L.R. 645, comiparing the Indian advo- 
cate with the advocate in England, Scotland and 
Ireland, åre significant: (A.I.R. p: 161) SN 
' “There are no local conditions which make it ` 
7" Jess-desirable for the client to have the full . 
benefit of an advocate’s experience and judg- 
. ment. One reason, indeed, for refusing to imply 
'' sucha power would be a Jack of confidence in 
the integrity or judgmént of the Indian advo- - 
. cate: No such'consideratións have been or 
g „indeed could. be advanced, and their Lordships 
` mention them but to dismiss them.” 
36. Similar is the view éxpressed by the Rajasthan 
‘High Court in Mohan Baiv. Jai Kishan, A:I.R. 1983 
Raj. 240: 1983 Raj. LR. 365: 1983 Raj.L.W. 289, 
Mohan Bai v. Smt. Jai Kishan, A.LR. 1988 Raj: 22 - 


_and by the Gujarat High Court in Nadirsha Hirji 


' |nication, such contingency may seldom arise. A> - 


Baria x. Niranjankumar @ Nireshkumar -Dhar- 
amchand Shah, (1983)1 G.L.R. 774. A contrary. 
view has been expressed by the Andhra Pradesh 
High Courtin Kesarla Raghuram v.Dr.Narasipalle 
Vasundara, A.I.R. 1983 A.P. 32:1982 Hind:L.R. 
609: (1983)1 Ren.L.R. 144, and it does not com- 
mend itself to us. ` 

‘37. We may, however, hasten to add that it will be 
prudent for counsel not to act on implied author- . 
ity except when warranted by the exigency of cir- ` 
cumstances demanding immediate adjustment of 


A 1 
suit by agreement or compromise and the signa- 


ture of the party cannot be obtained without undue 
delay. In these days of easier and quicker commu- 


wise and’ careful ‘counsel, will no’ doubt ‘arm 
himself in advance with the‘necessary authority 
expressed in writing to'meet all such contingen- 


` "lies in order that neither his authority nor integ- 


.".|profession. ' 


rity is ever doubted: This essential precaution will 
safeguard the personal reputation of counsel as 
well as uphold ihe prestige and dignity: ofthe legal - 
38. Considering | the traditionally Somba rolé 
of counsel in the common law system; and the evil 


; sought to he Seedien ty a the E P. C. 


- 
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(Amendment) Act, 1976, namely, attainment of] 
‘certainty and expeditious disposal. of cases by 
reducing the terris of compromise to writing signed 
by the parties, and allowing the -compromise 
decree to comiprehend even matters falling out- 


-Side the subject matter of the suit; >but relating to} ^ 


_the parties, the legislature cannot, in the absence | 
“of express words to such effect, be presumed to 
have-disallowed thé parties to'enter into a com- 
promise by counsel in their cause or by their duly. 


` 


DUM 


' authorised agents. ‘Any such presumption would | . 


“be inconsistent with the legislative object of 


attaining quick reduction of arrears in court by! ` 


elimination of uncertainties and enlargement of 
the scope of compromise. 


_ 39. To insist upon the.party himself personally f 


` signing the agreement Or compromise would of- 
ten cáuse undue delay, loss and inconvenience, 
‘especially in the case of non-resident persons. It | 
has always been. universally understood that a 
party can always act by his duly-authorised repre- 


sentative. If a power-of-attorney holder can enter | ' 


into an agreemeni or compromise on behalfof his 


principal, so can counsel, possessed'of the requi- | ' 
site authorisation by vakalatnama, act on behalf | `. 


of his client. Not to recognise such capacity is 
not only to cause much inconvenience and loss 
to the parties personally,-but also to: delay the 


progress of proceedings in court. If the legislature |- 
"had intended to make: such a fundamental] - 


change, even at the risk of delay, inconvénience 
and needless expenditure, it ould have expressly 
. So Stated. 


40. Accordingly, we are of the view, that the words ` 


“in writing-and signed by the parties’, inserted by 
“the C.P.C. (Amendment) Act, 1976, must neces- 
sarily mean, to borrow the language of ©: 3, Rule 
1, C.P.C-- 

“anyappearance, application or actinor toany }- 


` made or done by a party in such court, may 
- except wliere otherwise expressly provided by 


* any law for the time being in force, be made or | ` 


. doneby the party in person, orby his recognized 


` agent, or by a pleader, appearing, applying C Or] 


'- acting as the case may be,on his behalf: - 
- Provided that any such appearance shall, ifi the ` 
- +* court so directs, be made by the Party in per-. 
- - son." (emphasis supplied). » 
` 4i. In the present case, the notice issued under. - 


‘O.XX1, Rule 22 was aang served on the ' 


d 3 


court, required or authorized by law te be|. 
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defendant, but "he did not appear or. show ‘cause © was vitiated by fraud o or mnisrepresentation or r his 
why the decree should not be exécuted. The notice “counsel lacked authority to‘enter intoa compro- 
was accordingly: ;made absolutely by order. dated. miseon. his behalf. ‘Nevertheless, after six years he ` 
January 23,:1990. and leave was granted to-the -. -questioned i its validity.by means of chamber sum- 
` plaintiff to execute the decree. The decree passed : mons. This: was an: unsuccessful challenge by rea- . 
bythe High: Court on June 18, 1984 in terms ofthe `: “son. of delay, ‘estoppel or res judicata, and’ was 
compromise was a valid decree-and it constituted | rightly so held by the High Court. - 3^ 
res judicàta. As stated by this Court in Shankar 45. Accordingly, we see no merit in this.appeal. It. 
_ Sitaram Sontakkew. Balkrishna Sitaram Soniakke; is dismissed. However, im the circumstances of the, - 
AL R. 1954 S. c. 352: (1955 Du S, c R 9:. (AL R- case, we donot mäke any, order as to. conis: 
E vs x : ~ ae a 
Jf is well setiled that. a consent detiei is ás ` BS. PES — ~ -ppe dismissed: 
BS binding upon the parties thereto asadecree , yo 557 7 7. ives’ f 
passed by invitum. -The compromise having 8x3 Se o ue eqs E v mds 
. A - been found not to be vitiated by fraud, misrép- E a uc E 
‘> resentation misunderstanding or mistake, the- '  -." . 7^ = padi: ote OX 
. decree passed; thereon] has the ‘binding force of - IN-THE SUPREME COURT OF INDIA. 
: ‘res judicata’. 
: 4A S.R.Das, C.J., in Sailendra Narayan y. Bhanja- ‘Present:- P. B. Sawarit and B P-Jeevan Ready Ji 
Deo v. State.of Orissa, A.LR. 1956 S. C: 346: 1956- 4 E ! 
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. SCR ‘72, states: (A.TR.p.351) - 15 7a lee, CANos. 1946 and 1947 of 1980 23 
R a judgment by consent or default isas effec- wate 1 5. 28 Noveniber, 1991. 
s; tive an estoppel, between the- parties | ás a E G Bag A (eas 
, judgment whereby the court é: crises its mind VE Ranger. e. x = ww “Appellant - 
on a contested case..." ' se 


.. 43. A judgment by consent is intended 10. ‘stop : | VB Gopalakrishnan and others: -Respondents 
_ litigation. between the parties just as much.as‘a- - 

. judgment. resulting froma decision of the court at - Companies Act (Lof 1956), Secs. 3 ( iii; 26, 28, 31,. 
/the end ofa long drawn out fight..A compromise : 36; 39, 40 and 82 - Articles of Association of Com- 
decree creates an estoppel by judgment. Asstated pany,- ` Binding nature of - „Shares - If movable. | 
by Spencer-Bower and. Turner in Res duaicatd, property- -Transferofsharės - Ifregulated by Articles 7 
(2nd edn., page 37): - SRE NE San UR -- Restrictions on transfer of-shares - If can be im- | _ 
- “Any judgment. ‘or, order. wH ich | ‘in othe “ posed- - Restrictions not stipulatedin Articles- Valid- 

respects answers to the description of a res ity. É 

. judicata is nonetheless so because it was made- The family. consistingóf B and: G who: were. broth- 

` . in pursuance of the consent and agreement c of. ` ers owned 13 shares in.the defendant 2 Private 
the parties...... Accordingly, judgments, orders, ~ Company whose total shareholding was 5Oshares. . 

, and awards by consertt-have always been held . In course af time, the family acquired the remain- 
no less efficacious as estoppels than other judg-- ing 37 shares: also. and became the, Sole share- - 

ments, orders, or decisions, though doubts have- . - holder óf the Company. B and G owned.25 shares 

-been occasionally. expressed. whether strictly, - each. Thé. plaintiff, defendants 1 and 2 and one S 

the foundation of the estoppel in such cases is- - -are the sons of B arid defendants 4 to 6are thesons 

‘not representation by conti rather. than res of G. B died on February 5, 1963 and G died on 


judicata. ; m d I it January- 10, 1970. -The plaintiffs alleged that in 

( y FEE s o lY 271. 195E there wasan oral agreement between B-and 
See also Mohanlal Goenka. y. Benoy Kishna '"Mukher- - . G that each of the branches of the family would `. 

jee, A.LR. 1953 $.C.65: 1953 S.C: 377. + "always continue to hold 25 shares and that‘if any’ 


‘44. The consent decree made on’ June 18, 1984 “member in eithér of the branches wished Ipsell his - 
remained unchallenged. None questioned it. The . - Share/shares, he would. give the first option: of, 
appellant never raised any doubt as to its validity purchase ‘to the members of that branch and only” $ 
or genuineness. He had no case that the: decree - if the offer- -SO made was: “not accepts the Shases- 
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` would be sold to others. The articles of Associa- 
- tion of the Company were not amended to bring 
them in conformity with the agreement. Art.13 of - 


‘the Articles of Association of the Company pro- 
vided that-no new member should be ‘admitted 
except with the consent of the majority of the 


members, that on the death.of any member, his ' 


heir or heirs or nominee should be admitted as a 
member and that if such heir or r heirs or Rominee 
“was or were unwilling to become a member, such 
` share capital should'be distributed at par among 


the members equally or transferred to any new : 


member with the consent of the majority of thé 
members. Contrary to the agreement, defendant 1 


sold the shares to defendants 4 to 6. Hence the~ 
plaintiff sons filed a suit for a declaration thatthe . 


said sale was void and not binding on the plaintiff 
and defendant: 2, for an order directing defendants 


1 and 4 to 6 to transfer the said.shares to the ` 


plaintiffs arid defendant 2.and for a permanent 


injunction restraining defendants 4 ‘to 6 from ` 


applying for registering the said shares in their 
names. The trial Court decreed the suit. The appeals 
filed by defendants 1 and 4 to 6 were dismissed. In 
second appeals, the High Court modified the decree 
' by directing the substitution of the pee as 
shareholder in place of defendants 4 to 6 : In 
appeals,- 

Held:- Secs.3(iii), 26, 28, 31; 36, 39, 40 and 82 ofthe 
Companies Act make it clear that the Articles of 
Association are the regulations of the Company 
binding on the company and its shareholders and 


thatshares are movable property and that transfer . 


is regulated by the Articles of Association of the 
Company. Whether under the Companies Act or 
Transfer of Property Act, the shares are, there- 
fore, transferable like any other movable prop- 
erty. The only.restriction:on the transfer of the 


shares of the company ‘is as laid down in the - 


Articles, ifany. Arestriction which is not specified 
in the Articles is, therefore, not binding either on’ 
the Company or on its shareholders. The vendee 


- of the shares cannot be denied the registration of . 


the shares purchased by him on a ground other 
than that stated in the Articles. The private agree- 
ment which is relied upon by the plaintiff where- 
under there is a restriction on a livin g member to 
Transfer his shareholding only to the branch of 
~ family te which he belongs in terms imposeü two 
erestrictions which are not stipulated in Art.13. 
Firstly, it imposes a restriction Ona living member 
T e - À f 
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to transfer the shares only to the existing members 
and secondly, the transfer has to be only to a 
member belonging to the same branch of family. 
The agreement obviously; therefore, imposes 


additional restrictions on the member's right to — 


transfer his shares which are contrary to the pro- 


visions of the Art.13. They are, therefore, not . 
binding either on the shareholders or. on the 


Cómpany. 

Cases referred to: - 
S.PJain v. Kalinga Tubes Lid, AI. R 1965 S. C 
1535: (1965)2 S. CR; 720: 35 Com. Case 351; 
Swaledale Cleaners Ltd., Re, (1968)1 AIL E. RH 32: 


[Paras 7, 8 dnd 18] 


- (1968)1 W.L.R. 432; Tett v. Phoenix Property and . 


Investment Company Ltd., [9 986)2 B.C.C. 99. 
The Judgment of the Court was delivered by 
Sawant, J.:- These two appeals, C.A.No.1946 of 
1980 filed by deferidant 1 and C.A.No.1947 of 1980 


filed by defendants 4 to 6, are against the decision ` 


dated February 8, 1980 of the Madras High Court. 
Thé main question that falis for consideration in 
both the appeals is whether the Shareholders can 
among themselves enter into an agreement which 
is contrary to or inconsistent with the Articles of 
Association of the Company. ` 

2. Defendant2, isa private limited company which 
all along had a total shareholding of 50. Before the 


. joint family of the plaintiffs and defendants came 


to hold all the 5Oshares of the company, the family 
was a minority shareholder holding 13 shares, the 
rest 37 shares being held by outsiders: In course of 
time, the family acquired the rest 37 shares and 
-became the sole shareholder of the company. The 
family consisted of Baluswamy Naidu and Guru- 
viah Naidu who were brothers, and each of the 
brothers held 25 shares in the company. The plain- 
‘tiffs and defendants 1 and.2 and one Selvaraj are 
the sons.of Baluswamy Naidu and defendants 4 to 
6 are the sons of Guruviah Naidu. Baluswamy 
Naidu diéd on February 5, 1963 and Guruviah 
‘Naidu died on January 10, 1970. The plaintiffs 
alleged that in 1951 there was an oral agreement 
between Baluswamy Naidu and Gurüviah Naidu 
that each of the bránclies of the family would 
always continue to hold equal number of shares, . 


, viz., 25 and that if any member in either of the 


branches wished to sell his share/shares; he would 
givethe firstoption of purchase to thémembers of 
that branch and only if the offer so made was not - 
accepted, the shares would be-sold to others. 


- Although on behalf of defendants it was disputed 


r 


me 


that there was any such agreement ‘entered into 


—-a 


- 


between the two brothers, the findin g recorded by 
all the courts below is against the defendanits..It is 
not dispute that the Articles of Association of the 
company were not amended to bring them in 


‘ conformity with the said agreement. - 


. defendants 4 to:6 who are the sons of Guruviah ’ 


3. Contrary-to the said agreement, defendant 1, 
i.e., son of Baluswamy Naidu sold the shares to 


Naidu. Hence the plaintiffs who are Baluswamy's 
sons filed the present suit for (i) a declaration that 


the said sale was void and not binding.upon the © 


plaintiffs and defendant 2 (who is also the son of 


Baluswamy Naidu but was joined as'a pro forma ` 


defendant) and for (ii) an order directing: defen- 
dants 1 and 4 to 6to transfer the said shares to the 


' plaintiffs and defendant 2 and for (iii) a perfa- 


, nentinjunction restraining defendants 4to 6from 
applying for registering the said sharés in their 
, names and from acting adversely to the interests of 

;the plaintiffs and defendant 2 on the basis of tlic 
‘ transfer of the said shares. 

' 4. The trial court decreed the suit by holding that 

i the sale of the said shares was. invalid and not 
' binding on the plaintiffs and defendant 2, and 

; directed both defendant 1 and defendants 4 to 6to 

i transfer the said shares to the plaintiffs, and granted 

| permanent injunction as prayed for. The appeals 
filed by defendant.T and defendants 4 to 6 were 

'dismissed. In the second appeals filed by thein the 
High Court held that the courts below had pro- 

ceeded on a wrong basis. According to the High 
‘Court the suit was in effect onè to.enforce the 

| agreement providing for pre-emption and the Court 
iwas entitled to mould the reliefs on the facts 
proved in the case and accordingly the High Court 
modified the decree by directing substitution of 


‘the plaintiffs as.shareholders in place.of defen- 


:dants 4 to 6. In other words, the High Court in 
iterms held that (1) the sale ofthe shares by defen- 
¡dant 1 in favour of defendants 4 to 6 was invalid 
land hence the plaintiffs and defendant 2 became 
ientitledto purchase the said shares, (ii) the agree- 
jment was binding on the company, and (iii) the 
company was bound in law to register the said 
shares in the plaintiffs' names. 
5. Shri Parasaran appearing for defendants 4 io 6 


in C.A.No.1946 of 1980 contended that the agree- ` 
ment in effect imposed an additional restriction . 
on the right to transfer the shares. The restriction 
was not envisaged by any of the Articles of 
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‘Association: Hence it was not binding on any, 
.sharehoider or a vendee of the shares from the 
shareholders. It was also unenforceàble át law 
and, therefore; not binding on the company. Hence - 
.thesaleof theshares by defcndant 1 to defendants 
4 to 6 was not invalid and the High Court was 
wrong in directing the transfer of shares in favour 
of the plaintiffs. Shri Bhatt appearing for defen- 
dant 1 (appellant in C.A.No.1946 of 1980) con- 
tended that assuming that the sale of sbares by 
defendant 1 to defendants 4 to 6was invalid in view 
of the agreement, the High Court could only have : - 
declared that thessale was invalid and it could not 
have further.directed the transfer of shares in 
favour of plaintifís. Defendant-1 could not be 
forced to seil the shares to the plaintiffs. Shri 


- Krishnamurthy, on the other hand, contended 


that (i) theshareholders were bound by the agree- 
ment of 1951; (ii) the agreement was entered into 
to maintain the ownership of the company in the, 
family and to ensure that the two branches of the 
family had an equal share in the management and 


` profits and losses of the company, (iii) there was 


nothing in the Articles of Association which pro- — . 
hibited such agreement and (iv) the two branches . ' 
of the family being party to the agreement, it was: 
cnforceable against them, and the courts have 


done nothing more than to enforce the b adl Ki 


ment. 
.6. The basis of the judgment and decree of thé 
High Court and-of the judgments and decrees of 
-the courts belowis the alleged invalidity of thesale 
. of the shares. It is, therefore, nécessary to under- 
stand the true position of law in this behalf. Sec3 (ii) 
-of the Companies Act (hereinafter referred to as 
‘the Act) defines private company to mean a 
company which by its Articles, restricts the right to 
transfer its shares, if any, and limits the number of 
its shares to 50 -(excepting employees and - 
;ex-employees who were and are members of the 
' Company) and prohibits any invitation to the 
, publictosubscribe for any shares in, or debentures 
' of, the company. Sec.26 of the Act provides that in 
‘fhe case of 2 private company limited by shares, 
such as the defendant-3 company, there shall be 
registered with the Memorandum, Articles of 
Association signed by the subscribers of the 
Memorandum prescribing regulations for the 
company. Sec.28 provides that the Articles of 


' Association of a company limited by shares may 


adopt all or any of the regulations contained in. ; 
a ac. ` " ° 
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14 
` Table A in “Schedule lof the Act. Sec.31 provides 
for alteration of the Articles by a special resolu- 
tion of the company. Sec.36 states that when the 
- memorandum and Articles of Association are, 
registered, they bind the company and-the mem- 
bers thereof. .Sec.39 provides for supply of the 
copies of Memorandum and Articles of Associa- 
tion to à member. Sec.40 makes it mandatory to” 
incorporate any changes in the Articles of Asso- 
ciation in every copy of the Articles of Associa- 
tion. Sec.82defines the natureofshares and states 
 thattheshares orotheri intérests ofany member in 
` acompanyshall be movable property transferable 
in the manner provided by the Articles of Associa- 
tion of the comipany. i 

T. These provisións of the ‘Act make it clear that 
the Articles of Association are the regulations of 
the company binding on the company and its 
shareholders and that the shares are a ‘movable 
property and their transfer is regulated by the 
Articles of Association of the company. 

8. Whether underthe Companies Act or Transfer 
of Property Act, the shares are, therefore, trans- 


-|ferable like any other movable property. Theonly - 


restriction on the transfer of the shares of a com- 
pany is as laid: down in its Articles; if any. A 
restriction which is not specified in the Articles is, 
therefore, not binding éither‘on the company or 
on the shareholders. The vendee of the shares 
cannot be denied the registration. of the shares 
purchased by him on a prouna, other, than that 
stated in the Articles, T 
9. We may-refer to certain authorities whicti rein- 
force the above proposition. ` - 
10. In S.P.Jain v. Kalinga Tubes Lid, AL R 1965 ` 
$.C: 1535: (1965)2 S.C.R. 720: 35 Com.Case 351, it © 
was also.a case.of a battle between two groups of 
- shareholders | led by P and Las théy were named in 
the decision. In July, 1954 these:two groups who - 
held an equal number of shares of the value of: 
Rs.21 lakhs, out of-a total share capital of Rs.25 | 
lakhs, in the company ‘which-was then a private 


' company, entered'into an agreement with the 


appellant who was a third party'and certain terms - 


`. were agreed to, Various resolutions were passed 


by the company to implement the agreement. 
However, neither the Articles of Association were 
chanfed to embody the-terms of the agreement 
nor the resolutions passed referred to the agree- 
` ment. In 1956-57, the company desired to raise a 
"ani frorft the Industrial Finance COrporanon and ` 
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as per the requirement of the Corporation, in, 
January 1957 thé company was converted into a 


_ public company and appropriate amendments for 


the purpose were made in the Articles. However,: 


` -even on this occasion, the agreément of July. 1954 - 


was not incorporated into the Articles. Disputes . 
_ having arisen, the matter reached the Court. The 
appellant claimed the benefit of thea greement of 
July, 1954. It was held by this Court that the said 


` agreement was not binding even on the private 


company and much less so on the public company 
when ‘it came into existence in 1957. It wasan - 
agreement. between a non-mermiber. and two - 
members of the company and although for some 
time the agréement was in the main carried out, 
some of its terms could not be put in the Articles 
of Association of the public company. As the 
‘company was not bound by the agreement it was , 
not enforceable. , - 

11.1n Swaledale Cleaners. Lid, Re, (1968)1 ALLE. R 
1132: (1968)1 W.L.R. 432, it was held that: itis well 


-established that a Share ina company is an item of- 


property freelyalienable in theabsenceofexpress : 
restrictions under the Articles. This view is reiter- 


` ated in Tett v. Phoenix Property and Investment 


Company Lid., (1986)2 B.C.C. 99, 140. . 

12. in Chapter 16 of Gore-Browne on Companies 
(43rd edn.) while dealing with transfer of shares it 
isstatedthat subjectt to certain limited restrictions 
imposed by law, à shareholder has prima facie the 

_ right to transfer his shares when and to whom he~ 
pleases. This freedom to transfer may, however, be 


significantly curtailed by provisions in the 


Articles. In determining the extent of any restric- 
tion on transfer contained in the Articles, a strict 
construction is adopted. The restriction must be 
setout expressly or must arise by necessary impli- 
cation and any ambiguous provision is construed 


“in favour oË the shareholder-wishing to transfer. 


13. In Palmer s Company Law (24th edn.) dealing 
with the ‘transfer of-shares’ it is stated at pages 
608-09 that it is well settled that unless.the - 
Articles otherwise provide the shareholder has a 
free right to transfer.to whom he will. It-is not < 
necessary to seek in the Articles for a power to . 
transfer, for the- Act (the English Act of 1980) 
itself gives such a power. It is only necessary. to 
look tó the Articles to ascertain the restrictions, if 
any, upon it. Thus a member has a right to transfer 
his share/shares: to another person unless this .. 
right is clearly taken Laway by the Articles. 


il] 
14. In Halsbury’s Laws of England (4th edn.) 
Vol.7, para 359 dealing with ‘attributes of shares’ 
it is stated that “a share is a right to a specified 
amount ofthe share capital ofa company carrying 


with it certain rights and liabilities while the company ` 
isa goingconcern and in its winding up. Theshares 


or other interest of any member in a company are 
personal estate transferable in the manner pro- 
vided by its articles and are notof the natureof real 
estate.” : 
15. Dealing with ‘restrictions on transferofshares" 
in Penington's Company Law (6th edn.) at page 
753 it is stated that shares are presumed to be 
freely transferable and restrictions on their trans- 
fer areconstrued strictly and so when a restriction 
is capable of two meanings, the less restrictive 
interpretation will be adopted by the Court. It is 
also made clear that these restrictions have to be 
embodied in the Articles of Association. 
16. Against the background of the aforesaid legal 
position, we may now examine the Articles of 
Association of the defendant 3 - company. It is not 
disputed before us that the only article of the 
Articles of Association of the company which 
places restriction on the transfer of shares is Art.13. 
The article reads as follows: 
“13. No new membersshall be admitted except 
with the consent of the majority'of the mem- 
bers. On the death of any member his heir or 
heirs or nominee, shall be admitted as mem- 
ber. Ifsuch heir, heirs or nomineeis/are unwill- 
ing to become a member, such share capital 
shall be distributed at par among the members 
equally or transferred to any new member with 
the consent of the majority of the members.” 
17. The aforesaid article in effect consists of three 
parts. The first part states that no new member 
shall be admitted except with the consent of the 
majority of the members. The second part states 
that on the death of any member, his heir or heirs 
or nominecj/s shall be admitted as member/s. The 
third part states that if such heir or heirs or nomi- 
nee/s is fare unwilling to become member/s, the 
share capital of the deceased member shall be 
distributed among the existing members equally 
or transferred to any new member with the con- 
sent of the majority of the members. It is, there- 
fore, clear that even a new member can be admit- 
ted provided the majority of the members are 
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nominate evena third party to succeed to him asa 
member on his death. Further the restriction on 
transfer by way ofa right of pre-emption which is 
incorporated in the third pàrt of the article is only 
in respect of the shareholding of the deceased 
member and not ofa living member. Whereas the 
heirs/nominees are as a matter of right entitled to 







are to be transferred to any 
bedone so with the conse 
existing members. It mg 
restriction, that firstly there 


new member, it will have to be approved by the 
majority of the members. The transfer may be to 
anyexisting memberwhether he belongs to one or 
the other branch of the family and in such case 
there is no need ofa consent of the majority of the 
members. The article in fact envisages the distri- 
bution of the shareholding of the deceased mem- 
ber (and not ofthe living member) equally among 
the members of both branches of the family and 
not of any one of the branches only. Even the 
shares ofthe deceased member can be transferred 
to any new member when his heirs/nominees are 
notwilling to become members. However, thiscan 
be done only with the consent of the majority of 
the members. 
-18: Hence, the private agreement which is relied 
, upon by the plaintiffs whereunder there is a 
restriction on a living member: to transfer his 
shareholding only to the branch of family to which 
he belongs in terms imposes two restrictions which 
are not stipulated in the article. Firstly, it imposes 
a restriction on a living member to transfer the 
shares only to the existing members and secondly 
the transfer has to beonly to a member belonging 
to the same branch of family. The agreement 
obviously, therefore, imposes additional restric- 
tions on the member's right to transfer his shares 
which arecontrary to the provisions of the Art.13. 
They are, therefore, not binding either on the 


agreeable to do so. It also appears from the word shareholders or on the company. In view of this « 
“nominee” that a living member has a right to legal position, the finding recorded by the courts, 
' e 


T 
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below that the sale by defendant 1 of his shares to Manifest injustice caused to workmen by award - E 
defendants 4 to 6is invalid as itis in breach ofthe Award can be interfered with. — , 
agreement, is erroneous in law. In view of our The Tribunal. and the High Court in this case, has 
above-finding, it is unnecessary to go into the - acted-in total oblivion of the legal position as 
question whether the High Court was justified in propounded by the Supreme Court in various : 
directing the transfer of shares by defendants 4to judgments. Manifest injustice has been caused to 
6 to the plaintiffs even if its finding that thesale the workmen by the award under appeal. The 
invalid was correct. In the circumstances, the Court sees no force in the contention that so long 
5 allowed, the decree ofthe High Court as there is some basis, some material to validate 
‘he plaintiffs’ suitis dismissedwith the award the jurisdiction under Art.136 stands 
h ` ES ;  repelled. , E [Para 35] 
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and one at Madras. The Madras factory, with 
which we are concerned, was set up in the year 
1959. The Company on its own provided, slab 
system of dearness allowance (DA) which means 
the DA paid to the workmen was linked to cost of 

'Iiving-index as well as the basic-wage. The said 
double-linked DAschemewas included in various 
settléments between the Company and the work- 
man and.remained operative for about thirty years. 
The question for our consideration is whether the 
Companyisentitled to restructurethe DA scheme 

: by abolishing the slab system and substituting the 
same.by-the scheme-prejudicial to-the workmen- 

-on the ground that the slab system has resulted in 
over-neutralisation thereby landing the workmen 

-in the high-wage island. 

: 3. The first settlement between the Company and 
the workmen was entered intoon August 11, 1964. 

, While accepting the double-linked DA it further 


provided variable DA limited to the cost of living — 


‘index upto 5.41-5.50. Further relief was given to 
the workmen in the settlement dated July 18, 1969 

: when the limit on the variable DA was removed. 
The Company revised the rates of DA on August 


. 1, 1971. Thereafter, two more settlements were - 


entered into on July 4,1974 and January 4, 1979, 
- respectively. Slab system with variable DA contin- 

ued to be the basic constituent of the wage struc- 
. ture in the Company from its inception. 

4. The position which emefges is that in the year 
, 1959 the Company on its own introduced slab 

system of DA. In 1964 in addition, variable DA to 
. the limited extent was introduced but the said 
: limitwasremovedin the 1969settlement. Thesaid 
` DAschemewas reiterated in the 1979 settlement. 
: It is thus obvious that the slab system of DA 
. introduced by the Company in the year 1959 and 
. its progressive modifications by various settle- 

ments over à period of almost thirty years, has 

been consciously accepted by the parties and it has 


becomea basicfeature of the wagestructureinthe ` 


Company. 


5. The workmen raiséd. several demands in the 


year 1983 which were referred for adjudication to 
the Industrial Tribunal, Madras. The Company in 
turn made counter demands which were also 
referred to the said Tribunal. One of the issues 
before the Tribunal was as under: PEN 


* Whether the demand of the management for . 
restructuring of the dearness allowance scheme . 


is justified, if so, to frame a scheme?" 
SC3 


The Tribunal decided’ the above issue in tavour of f 
the Company and by its award dated October í 14, 


1987 abolished the existing slab system of = Sä and 
directed ‘that in future dearness allowance in the 
Company, b be linked only to the cost ofliving index 
at 33 paise per point over 100 points of the Madras ,, 
City Cost of Living Index 1936 base: The Ty y 
disposed of the two references by a co hers. The 
The Company as well as the Wor ent the shares 


rate writ petitions before the?” 


/ oe first distributed 
challenging the award of t s equally and if they 


two writ peti tions were per ewm émb er, it woul d 


joint memorandum date - : of the majority of the 
the High Court in the fo) be noticed from this | 


l “In view of the settle? ^ n 
entered into between menta Um of 
. which is enclosed, both; tin 3 are not 
pressing their respective wn. wien i d 238 except 
with regard to the isse relating t 1) restructur- 
ing of dearness allowance.” 
6. The learned single Judge of the High Court 
upheld the findings of the Tribunal on the sole 
surviving issue and dismissed the writ petition of 
the workmen. JThe writ appeal filed by the work- 
men was also dismissed by the High Court by its 
judgment dáted September 14, 1989. The present 
appeal by special leave is against the award of the _ 
Tribunal as upheld by the High Court. 
7. Mr.M.K.Ramamurthi, learned counsel for the 
appellants has raised the following points for our 


rae 


' consideration: 


*(i) The Tribunal and the High Court grossly 
erred in taking Rs.26 as a pre-war wage of a 
worker in Madras region and, on that arithme- 
tic, reaching a conclusion that the rate of neu- 
tralisationon thebasis of cost ofliving index in 
December, 1984 was 192 per cent. © 

(ii) Even if it is assumed that there was over- 
neutralisation-unless the pay structure of the 
workmen is within the concept of a ‘living 
wage’ and in addition it is proved that finan- 


^ . cially the Company is unable to bear the bur- 


den-the. existing pay structure/DA scheme 
cannot berevised to the prejudice ofthe work- 
men. 
(iii) In any case the DA scheme-which was vol- 
untarily introduced by the Company and reit- 
eratedinvarioussettlements cannot bealtered | 
to the detriment of the workmen." 
8. Before the points are dealt with, we may havea 
fresh look into various concepts of wage structure 
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in the industry. Broadly, the wage structurecanbe _ 


divided into three categories-the basic “minimum 
wage” which provides bare subsistence and is at 
poverty line level, a little above is the “fair wage” 
and finally the “living wage” which comes at a 
_ comfort level. It is not possible to demarcate these 
levels of wage Structure with any precision. There 
_ are, however, well accepted norms which broadly 
distinguish one category of pay structure from 
another. The Fair Wages Committee in its report 
published by the Government of India, Ministry of 
Labour, in 1949, defined the “living wage” as 
under: . 
“He living wa ge should enable the male earner to 
. provide for himself and his family not merely the 
: bare essentials of food, clothing and shelter but a 
measure of frugal comfort includingeducation fof 
the children, protection against ill-health, require- 
ments of essential social needs, and a measure of 
insurance against the more important misfortunes 
: including old age." 
9. The Committee’s-view regarding “minimum 
wage” was as under: . : 
' *the minimum wage must provide not merely 
for the bare sustenance of life but for the 


preservation of the efficiency of the worker. ` 


For this purpose the minimum wage must also 
provide for some measure of education, medi- 
cal requiréments and amenities." : 
The Fair Wages Committee's Report has been 
broadly approved by the Court in Express Newspa- 
pers (P.) Ltd. v. Union. of India, A.I.R. 1958 S.C. 
578: 1959 S.C.R. 12: (1961)1 L.L.J. 339 and Stan-. 
dard, Vacuum Refining Company of India v. Its 
Workmen, A.LR. 1961 S.C. 895: (1961)3 S.C.R. 
536: (1961)2 L.L.J. 227. : 
10. The Tripartite Committee of the Indian 
Labour Conference held in New Delhi in 1957 
declaredthe wage policy which was to be followed 
during the Second Five Year Plan. The Commit- 
tee accepted the following five norms for the 
fixation of ‘minimum wage’: 
*(i) In calculating the minimum wage, the stan- 
dard working class family should be taken to 
consist'of 3 consumption units for one earner; 
the earnings of women, children and adoles- 
cents should be disregarded. 
(it&Minimum food requirement should be cal- 
culated on the basis of a net intake of-calories 
as recommended by Dr.Aykroyd for an aver- 
*age Indian adult of moderate activity. 
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(iii) Clothing requirements should be estimated 
at per capita consumption of 18 yards per 
annumwhich would give for the average work- 
ers’ family of four, a total of 72 yards. 
: (iv) Ir respect ofhousing, therent correspond- : 
ing tc the minimum area provided for under 
Government's Industrial Housing Scheme : 
Should be taken into consideration in fixing 
the minimum wage. 
(v) Fael, lighting and other ‘miscellaneous’ 
items of expenditure should constitute 20 per 
cent of the total minimum wage.” 
11. This Court in Standard Vacuum Refining 
Company of India v. Its Workmen, A.LR. 1961 S.C. 
895: (1961)3 S.C.R. 536: (1961)2 L.L.J. 227, has 
referred to the above norms with approval. 
12. The concept of ‘minimum wage’ is no longer 


` the same as it was in 1936. Even 1957 is way 


behind. A worker's wage is no longer a contract 
between an employer and an employee. It has the 
force of collective bargaining under the labour 
laws. Each category ofthe wage structure has to be 
tested at the anvil ofsocial justice which is the live- 
fibre of our society today. Keeping in view the 
socio-economic aspect of the wage structure, we 


-are of the view that. it is necessary to add the 


following additional component as a guide for 
fixing the minimum wage in the industry: 
“(vi) children's education, medical require- 
ment minimum recreation including festivals/ 
ceremonies and provision for old age mar- 
riages etc. should further constitute 25 per 
cent of the total minimum wage." ` 
13. The wage structure which approximately 
answers the above six components is nothing more . 
than a minimum wage at subsistence level. The 
employees are entitled to the minimum wages at 
all times and under all circumstances. An 
employer who cannot pay the minimum wage has 
no right :o engage labour and no justification to 
run the industry. - 
14. A living wage has been donka to the work- 
ers under the Constitution. A ‘socialist’ frame- 
work to enable the working people a decent stan- 
dard of life, has further been promised by the 42nd 
Amendment. The workers are hopefully looking 
forward to achieve the said ideal. The promises are 
piling up but the day.of fulfilment is nowhere in 
sight. Industrial wage-looked at as a whole-has not 
yet risen higher than the level of minimum wage. 
15. Adverting to the first point raised by 


| 


m) 
Mr.Ramamürthi, it would be convenient to quote- 
from the award-the conténtions of the company 
and the findings reached by the Tribunal. The 
Company's case as noticed by the Tribunal is as 
under: ' | 

“It is stated that the pre-war wage of a worker 
in thé Madras Region was Rs.26. It is evi- 
denced by the decision of the Labour Appel- 
late Tribunal reported in Buckingham and 


Carnatic Mills Ltd. v. Their Workmen, (1951)2 . 


L.L.J. 314 (LAT-Cal) and Good Pastor Press v. 
Their Workers, (1951)2L.L.J. 718 (IT-Mad.). lt 


is contended that taking the pre-war minimum . 
wage of worker at Madras being Rs.26 per - 


month equivalent to 100 per cent neutralisa- 
tion the rate of dearness allowance at 26 paise 
for every point above 100 points of cost of 
living index would work out to 100 per cent 
neutralisation. On the above basis at 2780 
points of cost of living index in December 
1984, the 100 per cent neutralised wage should 
be Rs.722.80 (basic wage of Rs.26 plus dear- 
ness allowance of Rs.696.80). As against the 
above wage a workman/Of lower grade in the 


petitioner-Company in’ December 1984 was - 


getting a total wage of Rs.1394 comprising 


basic plus dearness allowance plus house rent. 


allowance and the rate of neutralisation of 
dearness allowance correspondingly works out 
to 192 per cent.” 
16. The Tribunal accepted the above contentions 
of the Company. The évidence produced by the 
Company, regarding prevailing DA: schemes in 
the comparable industries in the region, was also 
taken into consideration. The Tribunal finally 
decided as under: — « | 
“Taking an overall view oftherate of dearness 


allowance paid by these comparable concerns 


- inthe region and the higher total emoluments, : 


received by the workmen in this establishment, 
the glab system of dearness allowance now in 


- existence shall stand-abolished and in future, . 


dearness allowance ialthe petitioner manage- 
ment would be linked only to the cost of living 
index at 33 paise per point over 100 points of 
the Madras City Cost of Living Index 1936 base 
and it shall be effective from the month in 
which, the award is published in the Tamil 
Nadu Gazette.” 

17. The learned Single Judge of the High Court 

upheld the above findings of the Tribunal. The 


| l : 
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Division Bench of the High Court, in writ appeal, 
approved the award and the judgment of the learned 
single Judge in the following words: 
"The learned Judge has observed that the counsel 
for the management had taken him through all 
the relevant materials which were filed in the 


form of exhibits before the Tribunal in order to ` 


show that the matter of overneutralisation 
cannot be in dispute. Thus the learned Judge 
proceeded on the basis that there is overneu- 
tralisation which called for devising a scheme 
for restructuring the wage scale. This finding 
cannot be interfered with as no materials have 
been placed before us by the learned counsel 
for the appellant to show that the exhibits 
which were perused by the learned Judge do 
not support his conclusion. Hence, we hold 
that the contention that there are no compel- 
ling circumstances in this case to revise the 
pattern of dearness allowance is unsustain- 
able.” 

18. According to the Company the only purpose of 

DA is to enable a worker-in the event of a rise in 


cost of living-to purchase the same amount of 


goods of basic necessity as before. In other words 
the DA is to neutralise the rise in prices. The said 


-purpose can be achieved by providing maximum 


of 100 per cent neutralisation. Accepting the cal- 


‘culations of the Company based on Rs.26 being 


the pre-war (1936) minimum wage in Madras 
region to Tribunal came to the finding that there 
was 192 per cent neutralisation. 

19. The Tribunal accepted Rs.26 as the pre-war 
minimum wage in Madras region.on the basis of 
the decisions of Labour Appellate Tribunal of 
India in Buckingham and Carnatic Mills Lid. v. 

Their Workmen, (1951)2 L.L.J. 314, and Good 
Pastor Press v. Their Workers, (1951)2 L.L.J.-718. 

20. In Buckingham and Carnatic Mills Ltd. v. Their 
Workmen, (1951)2 L.L.J. 314, the Appellate Tri- 
bunal came to the conclusion that the basic wage 
ofthe lowest category of operatives on the cost of 
living index of the year 1936 was Rs.28. The said 
wage included Rs.16 1/2 as expenses on diet. The 
workers relied upon the Textile Enquiry Commit- 
tee's report to. claim 25 per cent addition to the 
diet expenses. The Appellate Tribunal rejected 
the report on the ground that the recomfnenda- 


tions in the said report were for the purpose of: g 


attaining the standard of “living wage" and nof of 
‘minimum ge The Appellate Tribùnal stated 


p^ di 


a 
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as under: 

'. “The Union, ies contends that Dr. Aykroyd 
revised his opinion when: submitting a spe- 
cially prepared note to assist the Textile 
Enquiry Committee, Bombay of which 
Mr.Justice Divatia was the Chairman, where 
he is said to have stated that 25 per cent more 
will have to be added for obtaining a balanced 
diet fora minimum wage earner. The report of 
thát Enquiry Committee, which was published 

~ in 1940, however, shows that Dr.Aykroyd added 
25 per cent as the costs of the extra items to his 
standard menu such as sugar etc., for the pur- 
‘pose of attaining the standard menu of ‘living 
. wages' (Final Report of the Textile Labour 
Enquiry Committee 1940, Vol.II, pages 70 to 


71). Therefore, for the purpose of fixing ‘mini- : 


‘mum wages’ that 25 per cent is not to be 
added." 
- 21. The question as to whether the recommenda- 
tions of Textile Enquiry Committee were in rela- 
tion to ‘living wages’ or ‘minimum wage’ came for 
consideration before this Court in Standard Vac- 
uum Refining Company of India v. Its Workmen, 
ALR. 1961 S.C. 895: (1961)3 S.C.R. 536: (1961)2 
L.L.J. 227. This Court held as under: 
“It is obvious that the Committee was really 
thinking of what is today described as.-the 


minimum need-based wage, and it found that - 


judged by the said standard the current wages 
were deficient. In its report the Committee has 
used the word ‘minimum’ iri regard to sonie of 
the constituents of the concept of living wage, 
and its calculations show that it did not pro- 
ceed beyond the minimum leyel in respect of 
any of thesaid constituents. Therefore, though 


. the expression ‘living wage standard" has been- 


used by the Committee in its report we are 
satisfied that Rs.50 to Rs.55 cannot be 
regarded -as anything higher than the need- 

. basedminimum wageat the time. Ifthatbethe 
true position the whole basis adopted by the 
appellant in making its calculations turns out 
to be illusory." 

22. This Court, therefore, in Standard Vacuum 


Refining Company of India v. Its Workmen, A.LR. . 


1961 S.C. 895: (1961)3 S.C.R. 536: (1961)2 L.L.J. 
227, came to the conclusion that the Textile La- 
bour Committee Report in the year 1940 in its 
calculations did not proceed beyond the minimum 
devel of the wage structure. It was further held that 


^ 
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Rs.50to Rs.55 was the need-based minimum wage 
in the year 1940. 

23. The Appellate Tribunal in Buckingham and 
Carnatic -Mills Ltd. v. Their-Workmen, (1951)2 
L.L.J. 314, therefore, misread the Textile Com- 
mittee Report and was not justified in rejecting 


“the same on the ground that it related 19 the 


category of ‘living wage’. ? 
2A. We are of the view that it would not be safe to 


'accept the findings of the Appellate Tribunal in 


Bückingham and Carnatic Mills Lid. v: Their Work- 
men, (1951)2 L.L.J. 314, as the basis for fixing the 
wage structure to the prejudice of the workmen. 
This court in Standard Vacuum Refining Company 
of India-v. Its Workmen, A.I.R. 1961 S.C. 895: 
(1961)3 S.C-R. 536: (1961)2 L.L.J. 227,has further ` 
held that in Bombay the minimum wage in the year 
1940 was Rs.50 to Rs.55. On that finding it is not 


' possible to accept that the minimum wage in the 


year 1936 in Madras region was Rs.26/28. So faras > 
the Good Pastor Press v. Their Workers, (1951)2 
L.L-J. 718, is concerned the question of determin- 

ing the minimum wage in pre-war 1936 was not 
before the Appellate Tribunal. It only mentioned 
the fact that Rs.26 was held to beso by some of the 
subordinate tribunals. There was no discussion at 
all on this point. The Tribunal's reliance on this 


', case was wholly misplaced. 


25. In any case we are of the opinion that purchas- 
ing power of today’s wage cannot be judged by 
making calculations which are solely based on 30/ 
40 years old wage structure. The only reasonable 
way to determine the category of wage structure is . 
to evaluate each component of the category con- — 
cerned in the light of the prevailing Prices. There 
has been ‘sky-rocketing rise in the prices and the 
inflation charti is going up so fast that the only way 
to do justice to the labour is.to determine the 
money value of various components of the mini- 
mum wage-in the context of today.. 

26. We may now move on the second and third 
pointraised by Mr.Ramamurthi. We takeup these 


‘points together. Mr.F.S.Nariman, learned coun- 


sel appearing for the Company, contended that 
the existing DA scheme can be revised even to the 


prejudice ofthe workmen and for that proposition 


he relied upon the judgment of this Court in 
Crown Aluminium Works v. Their Workmen, A.LR. 
1958 S.C. 30: 1958 S:C.R. 651: (1958)1 L.L.J. 1. 
Mr.Ramamurthi has however, argued that even if 
the contention of Mr.Nariman is accepted in 
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principle, the Company has not been able to make 
outa case forsucharevision. In Crown Aluminium 
Works v: Their Workmen, A.L R. 1958 S.C. 30: 1958 
S.C:R. 651: (1958)1 L.L.J. 1, this Court speaking 
through Gajendra packer, J. (as he then was) held 
as under: 


“The question posed before us by Mr.Sen is: ` 


Can the wage structure fixed ina given industry 
be never revised to the prejudice of its work- 
men? Considered as a general question in the 
abstract it must be answered in favour of Mr.Sen. 
We do not think it would be correct to say that 
in no conceivable circumstances can the wage 
structure be revised to the prejudice of work- 
men. When we make this observation, we must 
add that even theoretically no wage structure 
can or should be revised to the prejudice of 
workmen if the structure in question falls in 
the category of the bare subsistence or the 
minimum wage. If the wage structure in ques- 
tion falls in a higher category, then it would be 
open to the employer to claim its revision even 
to the prejudice of the workmen provided a 
case forsuch revision is made out on the merits 
to the satisfaction of tlie tribunal. In dealing 
witha claim for such revision, the tribunal may 
have to consider, as in the present casewhether 
the employer's financial difficulties could not 
beadequately met by retrenchment in person- 
nel already effected by the employer and sanc- 
tioned by the tribunal. The tribunal may also 
enquire whether the financial difficulties fac- 
ing the employer are likely to be of a short 
duration or are going to face the employer for 
a fairlylong time. Itis not necessary, and would 
indeed be very difficult, to state exhaustively 
all considerations which may be relevant in a 
given:case. It would, however, be enough to 
observe that, after considering all the relevant 
facts, if the tribunal is satisfied that a case for 


réduction in the wagestructure has been estab- ` 


ljshed then it would be open to the tribunal to 
accede to the request of the employer to make 
appropriate reduction in the wage structure, 
subject to such conditions as to time or other- 
wise that the tribunal may deem fit or expedi- 
ent to impose." 


27. The above dicta was reiterated by this Court in 


Ahmedabad Mills Owners’ Association v. Textile 
Labour Association, A.I.R. 1966 S.C. 497: (1966)1 
S.C.R. 382: (1966)1 L.L.J. 1, wherein-this Court 


through Gajendragadkar, C.J. laid down as under: 
"The other aspect of the matter which cannot 
: beignored is that ifa fair wa gestructure is con- 
structed by industrial adjudication, and in course © 
of time, experience shóws that the employer 
cannot bear the burden ofsuch wage structure, 
` industria] adjudication can, and in a proper 
case should revise the wage structure, though 
such revision may resultin the reduction of the 
wages paid to the employees if it appears that 
the employer cannot really bear the burden of 
the increasing wage bill, industrial adjudica- ` 
tion, on principle, cannot refuse to examine 
the employer's case and should not hesitate to 
give him relief if it is satisfied that if such relief 
is not given, the employer may have to close 
down his business... 
This principle, however, does not apply to 
cases where the wages paid to the employees 
are no better than the basic minimum wage. If, 
whattheemployer pays to his employees is just 
the basic subsistence wage, then it would not 
beopen to the employer to contend that even 
such a wage is beyond his paying capacity.” 
28. The ratio which emerges from the judgments 
ofthis court is that the management can revise the 
wage Structure to the prejudice of the workmen iri 
acase where due to financial stringency it is unable 
to bear the burden of the existing wage.-But in an 
industry oremployment where the wage structure 
is at the level of minimum wage, no such revision 
at all,is permissible not even on the ground of 
financial stringency. It is, therefore, for the man- 


-agement which is seeking restructuring of DA 


scheme.to the disadvantage of the workmen to 
prove to the satisfaction of the tribunal that the 
wage structure in the industry concerned is well 
above minimum level and the management is 
financially not in-a position to bear the burden of 
the existing wage structure. 

29. Mr.Ramamurthi further relied upon this Court's 
judgment in Monthly Rated Workmen at the Wa- 
dala Factory of the Indian Hume Pipe Company 
Limited v. Indian Hume Pipe Company Limited, 
Bombay, A.I.R. 1986 S.C. 1794: 1986 Lab.I.C. 1644: 
(1986)1 Lab.L.J. 520: (1986)2 S.C.J. 340: 1986 
S.C.C. (Supp.) 79: (1986)2 S.C.R. 484: 19868.C.C. 
(L&S) 278, and contended that an employer can- * 
not be permitted to abolish the DA scheme which : 
has worked smoothly for almost thirty years onte, - 
plea that the said scheme is more benes cial that” 


22 


the DAscheme adopted by other industries in the 
region, In the Monthly Rated Workmen at the Wadala 
Factory ofthe Indian Hume Pipe Company Limited 
v. Indian Hume Pipe Company Limited, Bombay, 
A.LR. 1986 S.C. 1794: 1986 Lab.LC. 1644: (1986)1 
Lab.L.J. 520: (1986)2 S.C.J. 340: 1986S.C.C. (Supp.) 
79: (1986)2S.C.R. 484: 19865.C. C. (E&S) 278, the 


: management pleaded that thie dearness allowance s 


enjoyed by the workmen was so high in certain 
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cases that neutralisation was at rates much higher . 


than 100 per cent. It was further contended that 
the management did not have the capacity to pay 
the slab system of DA and in the event of a claim 


for similar DA by other workmen the manage- : 


ment might have to close down the factories. 
Khalid, J. spoke for the Court as under: 
*We thought it necessary to refer to the vari- 
ous awards read by Mr.Pai only for the com- 
pleteness of the judgment. It has to bebornein 
mind that in most of these cases, awards were 


passed at the instance of the employees when. 


demands were made for raising the dearness 
allowance paid to them. Here, we have the case 
_ of the employer trying to get over a system of 
dearness allowance which had worked smoothly 
for 18 years, on the specious plea that at the 
time the slab system was introduced, it was not 
- in the expectation of anyone that the cost of 
‚price index would spiral up so much as to make 
itimpossible for the company to pay according 
to this scheme. From the materials available 
we do not find that this plea can be accepted. 
The records produced show that despite this 
system of dearness allowance the company has 
been making profits and has been improving 
its position year by year. a 
We do not think it necessary to deal at length 
about the evolution of the: ‘concept of dearness 
allowance. Suffice it to say that this Court has, 
often times, emphasised the need for a living 
wage to workmen instead of a subsisting wage. 
~-It is indeed a matter of concern and mortifica- 
tion that even today the aspirations ofa living 
wage for workmen remain a mirage and a 
distant dream. Nothing short of a living wage 
can bé a fair wage. It should be the combined 


effort of all concerned including the courts to * 


extefid to workmen a helping hand so that they 
' get a living wage which would keep them to 
e Someextentat least free from want. Itis against 


„_ this us bocfgrouid that a claim by employers to 
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change the conditions of service of: workmen 
to their detriment has to be considered and it 
is against this background that we have consid- 

- ered the award review. We afe not satisfied 
thatacase has been made out on the facts avail- 
able, fora change. 

The question is often asked as to whether it ' 
would be advisable for tribunals and courts to 
revise the wage structure of workmen to their 

- prejudice when a dispute arises. Normally the 
answer would bein thenegative. Tribunals and 

' courts can take judicial notice of one fact; and : 
that is that the wages of workmen, except in 
exceptionally rare cases, fall within the cate- 
gory of mere “subsisting wages”. That being so, 

"it would be inadvisable to tinker with the wage 
structure of workmen except under compel- 

-Hng circumstances." 

30. we agree with Mr. Ramamurthi that the DA 
schemé - which had stood the test of time for 
almost thirty years and had been approved by 
varioussettlements between the parties - has been 
unjustifiably abolished by the courts below and as 
such the award ofthe tribunal and the High Court 
judgments are unsustairiable. 

31. Mr.Nariman hasalso relied on the judgment of 

this Court in Killick Nixon Ltd. v. Killick and Allied 

Companies Employees’ Union, (1975)2S8.C.C. 260: 


. 1975 S.C.C. (L&S)316: (1975) S.C.R. (Supp.) 453, 


to support the findings of the tribunal and the 
High Court. The said case does not lay down that 
in all cases the slab system of DA should be abol- 
ished to the prejudice of the workers. In the said 
case this Court on the facts of the case came to the 
conclusion that the employer had made out a case 
for putting. a ceiling on the dearness allowance. 
The ratio of that case cannot be extended to inter- 
fere with the existing DA schemes in every case 
where such schemes are beneficial.to the work- 
men. 
32. Mr.Nariman has invited our attention to para 
20 of the award wherein the tribunal has Held as 
under: 

“These figures as detailed in Ex.M-13 would 

“establish that the company is notin a financial 

position to bear the additional burden on 

account of increased wages.” 
33. From ihe, above finding it was sought to be 
shown that the.Company has proved to the satis- 
faction of the Tribunal that financially it was not in 


a position to bear the burden of the existing DA 


E 
"scheme. We do not agree with the learned counsel. 
The Tribunal gave the above finding in the refer- 
ence made on behalf of the workmen asking for 
bonus increase and various other monetary bene- 
fits. While rejecting the demands ofthe workmen 
the Tribunal gave the above finding which related 
to the additional burden accruing in the event of 
acceptance of the workers' demands. The tribunal 
nowhere considered the financial position of the 


Company vis-a-vis the existing DA scheme. The ` 


Company neither pleaded nor argued before the 


tribunal that its financial position had so much | 


deteriorated that it was not possible for it to bear 


the burden of the slab system of DA. The tribunal | 


has not dealt with this aspect of the matter while 
considering the demand of the Company for 
restructuring the DA scheme. 

34. It has been pleaded by the Company that its 
workmen are in a high wage island and as such the 
revision of DA scheme was justified. The Com- 
pany also produced evidence before the Tribunal 
to show that comparable concerns in the region 
were paying lesser DA to its workmen. On the 
basis of the material produced before the tribunal 
ali that the company has been able to show is that 
the DA paid by the Company is somewhat higher 
than what is being paid by the other similar indus- 
tries in the region. There is, however, no material 
on the record to show that what is being paid by the 
Company is higher than what would be required 
by the concept of need based minimum wage. In 
any case there is a very long way between the need 
based wage and the living wage. , 

35. Mr.Nariman reminded us of the limits on our 
jurisdiction under Art.136 of the Constitution o of 


India and relying upon Shaw Wallace and Com. 


pany Lid. v. Workmen, ALR. 1978 S.C. 977: (1978)2 
S.C.C. 45: 1978 S.C.C. (L&S) 145, and Statesman 
Lid. v. Workmen, A.I.R. 1976 S.C.. 758; (1976)3 
S.C.R. 228: (1976)2S.C.C. 223: 19765.C. C. (L&S) 
218, contended thatsolongas there i$ $*some basis, 
some,material to validate the award" the “juris- 
diction under Art.136stands repelled”. The tribú- 
nal and the High Court, in this case, has acted in 
totaloblivion ofthe legal position as propounded 
by this court in various judgments referred to by 
us. Manifest injustice has been caused to the 
workmen by the award under appeal. We see no 
force in the contention of the learned counsel. 

36. In view of the above discussion we are of the 
view that the tribunal was not justified in 
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abolishing the slab system of DA which was oper- 
ating in the company for almost thirty years. We 
allow the appeal and set aside the award of the 
tribunal and the judgment of the learned Single ` 
Judge in the writ petition and of the Division 
Bench in the wtit appeal. The reference of the 

- Company on the issue of restructuring of the . 
dearness allowance is declined and rejected. The 
appellant-workmenshall be entitled to their costs 
throughout which we assess at Rs.25,000. i 

- y 


BS. Appeal allowed. 


` 


IN THE SUPREME CÒURT OF INDIA. 


Present: Ranganath Mishra, C.J. and 


T.K Thommen, J. 
C.ANo.4447 of 1991 12th November, 1991. 
D.C.Oswal . ...Appellant 
v. K Subbiah and others ... Respondents. ,. 


Landlord and tenant - Tamil Nadu Buildings (Lease `- 
and Rent Control) Act (XVIII of 1960), Sec.10(2) -+~ 
Wilful default in payment of rent - Landlord con- 
` senting to collect rent for two to three months at a 
time - Non-payment of rent for three months if 
constitutes ‘wilful default’. 
. In the several statutes operating in the different 
States regulating the law relatingto landlord and ` 
tenant ‘wilful default’, has been made the ground 
of eviction while default is not. A situation where 
the landlord has consented to collect rent for two 
tothree months ata time, non-payment of rent for 
three months at the time of filing of the case, the 
court is prepared on the basis of the evidence on 
record that it was not a case of ‘wilful default’. - 
[Para 7] 
Cases referred to: ` i 
S.Sundaram Pillai v. V.R.Pattabhiraman, (1985)1 
S.C.C. 591; Premchand Ranka v. A.Vasantharaj 
Khatod, (1992)1 S.C.C. 369. 
E.S.Agarwala, for Appellant. 
Ms.Jayashree Ahmed, for Respondents.* 
The Judgment of the Court was delivered by 
Ranganath Mishra, C.J.: Special leave granted, 


r 
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2. Appellant is the tenant of a premises located in 
Sivakasi within the State of Tamil Nadu to which 
the provisions of the Tamil Nadu BUildings (Lease 
and Rent Control) Act apply. The rental of the 
premises is Rs.275 per month. Respondents initi- ' 
ated action for eviction on the plea that there was 


was residential but it had been used partly for 
commercial activity. 

3. The appellant took the stand that rent was not 
being collected every month since the respon- 
dents resided away from the place where the prop- 
erty is situated and every two to three months they 
used to come and collect rent at landlords’ con- 
venience. Two receipts were produced to support 
this stand. Rent was collected in one case for three 
months and in the other for two months at a time. 
Admittedly at the time of filing of the petition for- 
eviction three months’ rent had fallen due. So far 


` as the change Of user was concerned it was denied : 


_ by pleading that mixed use was the basis of the 


tenancy. : 

4. The original authority dismissed the petition 
but that has been reversed in appeal and the 
reversal has been upheld by the High Court. 

5. Two contentions were raised before us: (7) there 
is no case of ‘wilful default’ particularly when the 
two receipts showed acceptance of rent for peri- 
ods as pleaded by the tenant without demur and 
(ii) that the premises had been rented out also for 
business use and at any rate admittedly from 1973 
there has been-this change. i 

6. Counsel for the respondents does not dispute 
that from 1973 there has been change of use. The 
petition for eviction is of 1980. It follows that for 
seven years no objection was raised for change of 
use and for the first time when eviction was sought, . 
conversion was made the second ground. In these 
circumstances, we are prepared to accept the 
submission advanced on v.ualf of the appellant 
that the landlords accepted the user to be also 
other than residential. TM 
7.Both parties relied upona decision ofthis Court 
in the case of S.Sundaram Pillai v. 


ML Pattabhiraman, (1985)1 S.C.C. 591, where 


uk and ‘wilful default’ were distinctly treated. 
everal statutes operating in the different 
lating the law relating to landlord and 

. ul default’ has been made the ground 

"le default is not. We may also refer 


S 
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to a short but suggestive order dated March 27, . 
1991, of this Court in Premchand. Ranka v. 
A.Vasantharaj Khatod,.(1992)1 S.C.C. 369, to 
support our conclusion. A situation where the 
landlord had consented to collect rent for two to 


three months at a time non-payment of rent for” `- 
“wilful default” in the matter of payment of rent- three months 
. andchange ofuser. It was contended that the lease 


cannot copstitute wilful default. 
Since in the present case default was of three 
months at the time of filing of the case, we are 
prepared on the basis of the evidence on record 
- that it was not'a case of ‘wilful default’. Accord- 
ingly, the conclusion reached in appeal and 
upheld by the High Court would not be sustain- 
able. ` 
8. We allcw the appeal and reverse the judgment 
of the High Court and dismiss the petition for 
eviction. We would, however, like to add that 
judicial notice can be taken of the fact that rental 
has escalated everywhere and appropriate rent in 
the preseat case should be raised to Rs.400 per 
month from January 1, 1982. The tenant should 
have a direction to pay the rent in advance from 
-month to month as stated by him in the courts 
below and it should be by the end of every month. 
There will be no order as to costs.. ~ 


BS. aes 


Appeal allowed. 
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IN THE SUPREME COURT OF INDIA. 
Present:-M.M.Punchhi and B.P.Jeevan Reddy, JJ. 


C.A.No.2173 0f 1981 6th December, 1991. 
Smt.Ambalika Padhiandanother — ...Appellants 
v. 2 a 

Radhakrishna Padhiandothers — Respondents. 


Civil Procedure Code (V of 1908), O.22, Rule 1 - 
` Subject-maiter of suit being right to property - Plain- 
tiff dying - Legal representatives, not natural heirs 
- but claiming on basis of settlement and will - Wish- ` 
ing to continue suit as originally framed - If can be 
permittea. - 
Held:- This Courtis of the considered opinion that 
the High Court was wrong in allowing the appeals 
and dismissing the suit on the so called ‘prelimi- 
nary objection’ without going into the merits of 
the appeals. The trial court has found both the 
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settlement and will in favour of the present plain- 
tiffs true and valid. The present plaintiffs are 
claiming under the original plaintiff and are con- 
tinuing the same suit. They have not amended the 
basis of the suit or the reliefs asked for. The court 
is unable to see how their cause of action is differ- 
ent from the cause of action of the original plain- 
tiff merely because they are claiming to be legal 
representatives under a settlement and a Will 
The Division Bench considers that had the pres- 
ent plaintiffs been natural heirs, they would have 
been entitled to continue the suit but they say, 
since the present plaintiffs are claiming on the 
basisofadeedofsettlement anda will, they cannot 
do so. With respect, this Court is unable to under- 
stand this reasoning. The present plaintiffs were 
indeed seeking to continue the suit as filed by the 
original plaintiff and for the same reliefs as wer. 
claimed by her. They were not claiming any other 
or different right. Indeed, the settlement and will 
executed in their favour were in issue in the suit 
filed by the original plaintiff herself and findings 
were recorded affirming both the deeds. The right 
claimed by the original plaintiffwas nota personal 
right. It was right to property which she settled 
upon and bequeathed to the present plaintiffs. In 
such circumstances, the ‘preliminary objection’ 
raised by the appellants in their appeals which 
theydid not raise in thesuitought not to have been 
entertained-much less accepted. It would be evi- 
dent that none of the decisions relied upon by the 
High Court support the proposition that even 
where the subject matter of the suit is right to 
property and the legal representatives wish to 
continue the suit as originally framed, they cannot 
be permitted to do so if they are not natural heirs 
orif they claim on the basis ofa deed ofsettlement 
and/or will. [Paras 13 and 22] 
Cases referred to: 

Mohinder Singh v. Chander Singh, A.LR. 1963 Pat. 
390; Om Parkash v. Union of India, A.LR. 1978 P.& 
H. 272: 1978 Rev.L.R. 513; Kanwar Singh v. Om 
Karu, ALR. 1978 J.& K 22: 1978 Ren.C.R. 568: 
1978 Kash.L.J. 67; Vanammatai Thevar v. Naray- 
ana Pillai, (1968)2 M.L.J. 622; Darappa Alagouda 
v. Mallappa Shivalingappa, A.I.R. 1947 Bom. 307; 
Ram Ugrah Ojha v. Ganesh Singh, A.LR. 1940 AIL 
99: 1940 AILL_J. 32: 186 I.€. 542. 

The judgment of the Court was delivered by 
B.P-Jeevan Reddy, J.:- This civil appeal is preferred 
by the plaintiffs against the judgment and decrees 


of the Orissa High Court made in three appeals 
viz, F.A.No.145 of 1971, F.A.No.9 of 1972 and 
F.A.No.15 of 1972. 

2. Thesuit wasinstituted by Smt.Urmila Padhi for 
declaration of her title to plaint B Schedule lands 
and confirmation of her possession thereon. The 
basis of her claim was the partition effected on 
June22, 1968. Alternatively, she prayed for a fresh 
partition. (Certain other minor reliefs were sought 
for which need not be set out here). According to 
her, Judhishter (D-1) and Srinivas were brothers. 
Deferdants 2 and 3 are the sons of defendant 1. 
Srinivas had a son, Khalli who died long prior to 
the institution of thé suit. Plaintiff is his widow. 
Defendant 1was the kartha of the joint family and 
was managing its affairs. In the year 1967, there 
was a partition wherein plaintiff was given six 
annas' share while 10 annas' share was kept by 
defendant 1and his family. Adeed of partition was 
executed on June 22, 1968 and registered on June 
27, 1968. Since then, parties are in separate pos- 
sessicn and enjoyment ofthe lands falling to their 
respective shares. Plaintiff was afflicted by cancer. 
D-4 is her sister. She appointed the husband of 
defendant 4 as her power of attorney holder to 
manage her properties. On October 31, 1968, she 
executed a deed ofsettlement in respect ofsome of 
her properties (mentioned in plaint D schedule) 
in favour of defendant 4 and simultaneously can- 
celled the power of attorney in favour of her 
husband. On January 24, 1969, she executed a will 
in favour of her brother's son in respect of her 
remaining properties. While she was at Cuttack, 
defendants 1, 2 and 3 did not allow her or her 
representatives/apents to harvest the paddy or 
collect the usufruct from her lands. Hence thesuit. 
3. Plaintiff Urmila died pending the suit. Her 
brother'sson Bhajakrishna Panda came on record 
as her legal representative on the basis of the will 
dated January 24, 1969. Defendant 4 supported 
the p'aintiff's case and later transposed as plaintiff 
2. : 

4. Defendant 1 too died after institution of the 
suit. His daughter Mahalakshmi was brought on 
record as his legal representative along with 
defendants 2 and 3. Son of Mahalakshmi was 
impleaded as defendant 5. The case of Mahala- 
kshmi and D-5 was that defendant 5 was taken in 
adoption by plaintiff on April 17, 1968 afièr per- 
forming the necessary rites, which is evidenced by ° 
a registered deed of adoption. They sdmitedjhe, ` 
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story of partition set up by the plaintiff. They 
denied the validity of the will dated January 24, 
1969. According to them, plaintiff Urmila died on 
April 20, 1967 at Cuttack while undergoing treat- 
ment for cancer. On the date ofalleged will (e. on 
January 24, 1969) she was not in a fit state of mind 
or did she have any independent advice available 
to her. Defendant 4 took advantage of her situ- 
ation and obtained the said will from her, they 
stated. 

5. D-2 along with his wife D-6 filed'a separate 
written statement. They did not seriously contest 
the case except trying to safeguard the partition 
between the plaintiff and Judhishter. They put 
forward an inter se parunon between D-2 and 
defendant 3. 

6. Defendant 3 also filed a separate written state- 
ment wherein he denied the story of partition. 
According to him, defendant 2 is the culprit 
behind the whole gameand it is he who, with a view 
to secure a major portion of the property, created 
several documents with the help of defendant 4's 
husband. According to him, a partition had taken 
place between defendants 1, 2 and 3 in the year 


1952 and, therefore, there was no occasion for 


another partition in the year-1968. 

“7. On the above pleadings the trial court framed 
appropriate issues‘and decreed the suit with the 
following findings: 


*(a) the plea of partition in the year 1952 pic 


forward by defendant 3 is not established; 
(b) there was a partition in 1968 as alleged by 
the plaintiff and it was also acted upon; 
(c) the claim of adoption of defendant 5 by 
plaintiff, Urmila, is not established; and 
(d) the deed of settlement and the will exe- 
cuted by plaintiff áre valid." 

8. Accordingly, a declaration of title over the 


disputed property was granted in favour of the 


plaintiffs and the defendants were restrained from 
interfering with the plaintiffs possession. The 
claim for mesne profits was, however, negatived. 

9. Threeappeals were preferred in the Orissa High 


. Court F.A.No.145 of 1971 by defendant 3, F.A No.9- 
` of1972by defendant 1(C) (Mahalakshmi) and her 
son, defendant 5 and F.A.No.15 of 1972 by defen- - 


dant 2 and his wife, defendant 6. All the three 
appealg were heard together by a Division Bench: 


' « Before the Division Bench a “preliminary objec- 


tion” was raised by the appellants/defendants that 


' athe suit gs it stands is not maintainable and 


The Madras Law Journal Reports- (Supreme Court) 


[1922 
plaintiffs 1 and 2 who have been substituted in 


- 


` place of Urmila-after her death during the pendency 
.of thesuit cannot proceed on with thesuit and they 


are also not entitled to the reliefs which were 
claimed by Urmila". It was contended by the 
defendants/appellants that the legal representa- 
tives of the deceased plaintiff, Urmila, are not 
members ofthe family; that they arestrangers and 


' that “they cannot prosecute the suit as if the 


original plaintiff is not dead". They relied upon 
certain decisions in support of their contentions. 
The Division Bench referred to those decisions, to 
the word:ng of reliefs sought for in the plaint and 
observed: 
“Thus, it would appear that the contention of 
Urmila in the plaint was that she was in posses- 
sion cf the properties, especially schedule ‘B’ 
propesties, and she prayed for i injunction against 
defendants 1 to 3 for restraining them from 
interfering with her possession in respect of 
the said properties. Ambalika (plaintiff 2) is a 
settlee. If Ambalika now claims possession by 
virtue of the deed of settlement, then it would 
becontrary to the claim of Urmila made in the 
plaintand.would go against the interest claimed 
by Urmila. Plaintiff 1 claims on the strength of 
awill. Ofcourse, probate is not necessary in the 
district of which the properties belong. But for 
claim of title on the strength of will,.all the 
requitements orthe genuineness ofthe willare 
to be goneinto. But from the nature of the suit 
set up by Urmila which is being’continued by 
both the plaintiffs, these questions cannot be 
gone into. Therefore, title to beset up by both . 
the plairitiffs relates on the deeds of assign- 
mentsand testamentary document in favour of 
the respective plaintiffs. They- have to claim 
title and either for confirmation of possession 
or for recovery of possession. This cannot be 
- the prayér of Urmila. The claims of both the 
plaintiffs are based on their own: individual 
rights, but not as representatives o of Urmila to 
continue thé suit. for the reliefs claimed in the 
.suit." 
10. TheDivision Bench then proceeded to observe 
that the present. plaintiff's (brought on record as 
legal representatives of original plaintiff, Urmila) 
cannot agitaté their rights based' upon the deed of. 


“settlement or deed ofwilli in this suit and that they i 


can do sc oniy.i in a ‘separate suit. The Division 


Bench observed furthier:- - 


“othe right of partition or the right as prayed 
for was personal to the original plaintiff namely 
Urmila and the present plaintiffs not being the 
natural heirs cannot continue the suit for par- 
tition unless they establish their right by devo- 
lution under settlement and will.” . 
11. The Division Bench was of the opinion that the 
cause of action for both the present plaintiff's 
(who have been substituted and ‘transposed) is 
entirely different from the cause of action which 
was available to the plaintiff. While one claims 


under a settlement, the other claims under a will. . 


The deed of settlement also does not say that the 
possession has been delivered to plaintiff 2. There- 
fore, they are also not entitled to the injunction. 
Another observation made by the Bench is to the 
following effect: 
“There is no prayer for declaration of title or 
for recovery of possession. The present plain- 
tiffs are not entitled to injunction inasmuch as 
they are not in possession. There cannot be any 
injunction against the defendants in respect of 
the entire joint family properties when admit- 
tedly they are co-sharers. In view of this posses- 
sion, the decree as described above is wrong.” 
12. Finally, the Division Bench reiterated its view, 
stated earlier, that since the present plaintiffs are 
claiming On the basis of settlement and will, their 
cause of action is different from that of the origi- 
nal plaintiff and therefore, they cannot continue 
the suit. Accordingly, the bench vacated all the 
findings of the trial court with the observation that 
the legal representatives of the original plaintiff 
should be left to work out their own rights in 
independent suits. All the three appeals were 
allowed and thesuit filed by Urmilawas dismissed. 
13. We have heard counsel for the parties and are 
ofthe considered opinion that the High Courtwas 
wrong in allowing the appeals and dismissing the 
suiton the so-called ‘preliminary objection’ with- 
out going into the merits of the appeals. The trial 
court has found both the settlement and will in 
favour of the present plaintiffs true and valid. The 
present plaintiffs are claiming under the original 
plaintiff and are continuing the same suit. They 
have not amended the basis of the suit or the 


reliefs asked for. We are unable to see how their ~ 


cause ofaction is different from the cause ofaction 
of the original plaintiff, merely because they are 
claiming to be legal representatives undera settle- 
ment and a will. The Division Bench considers 
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that had the present plaintiffs been natural heirs 
they would have been entitled to continue the suit 
but, they say, since the present plaintiffs are claim- 
ing on the basis of a deed of settlement and a will, 
they cannot do so. With respect, we are unable to 


` understand this reasoning. The present plaintiffs 
‘were indeed seeking to continue thesuit as filed by 


the original plaintiff and for the same reliefs as 
were claimed by her. They were not claiming any 
other or different right. Indeed, the settlement 
and will executed in their favour were in issue in 
the suit filed by the original plaintiff herself and 
findings were recorded affirming both the deeds. 

The right claimed by the original plaintiff was not 
a personal right. It was right to property which she 
settled upon and bequeathed to the present plain- 


tiffs. In such circumstances, the ‘preliminary 


objection’ raised by the appellants in their appeals 
which they did not raise in the suit ought not to 
have been entertained-much less accepted. 

14. We may now briefly refer to the decisions 
relied-upon by the High Court in support of its 
proposition. 

15. The first decision cited is in Mohinder Singh v. 


Chander Singh, A.I.R. 1963 Pat. 390. The reference. 


of this decision is not given in the -body of the 
judgment and, therefore, it is not possible to deal 
with the principle of the said judgment. However, 
two paragraphs from this judgment are quoted in 
the judgment under appeal which merely reiterate 
the well established principle that a legal repre- 
sentative can only prosecute the cause of action as 
originally framed in the suit and that if it becomes 
apparent that the original cause of action is being 
substituted by another cause of action the matter 
musi be directed to be agitated byway of aseparate 
suit. 

16. The next decision is in Dukh Haran Tewary v. 
Dulhin Bihasa Kuer, A.I.R. 1963 Pat. 390. This 
decision merely holds that an order impleading 


‘certain persons as legal representatives of a 
deceased party does not confer upon them any . 


title as such and that. such order does not bar a 
regularsuit regarding the question as to who is the 
real heir to the deceased party. 

17. The next décision cited is in Om Parkash v. 
Union of India, ALR. 1978 P.& H. 272: 1978 Rev.L.R. 
513. A learned Single Judge held that in personal 


actions, the cause of action comes to an end with 


the death of the plaintiff. In that case the plaintiff 


was retired from service on hisattaining the aft of 


- 


A 
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superannuation taking his date of birth as Decem- 
ber 1, 1913. He filed a suit fora declaration that his 
retirement on the said basis is illegal. He also 
questioned certain punishment imposed upon‘him 
for producing false certificate. During the pendency 
of the appeal, he died. Tn those ` circumstances, it 
was held that since the claim made by him was 
personal i in nàture, the cause of action does not 
survive. 

18. Kanwar Singh v. Om Kant, ALR. 19781. &K. 22: 


1978 Ren.C.R. 568: 1978 Kash.L.J. 67, is a decision 


' [12 


allowed herewith. The judgment and decree ofthe 
Orissa High Court in the three first appeals men- 
tioned hereinabove are set aside. The High Court - 
shall now hear and dispose of the said appeals on ' 
merits, in accordance with law. The appellants/ ` 
defendants are entitled to costs in this appeal and 
costs of the appeals in the High Court from the. 


. detenidas. 


BS. 


Appeals allowed. _ 


of a learned single Judge of Jammu and Kashmir | © 


High Court. The landlord sued for ‘eviction of the 


‘tenant on the ground of personal necessity. Pend- 1 


ing the appeal; the landlord died. It was held that 
since the right claimed was personal i in riature, it 
does not survive the plaintiff: 


19. The next decision is in Vanammalài 1 Thevar v. k 


Narayana Pillai, (1968)2 M.L.J. 622. That was a 
case where the ‘plaintiff had only a life interest 
conferred upon him under a deed of settlement. 
He instituted a'suit to recover possession from 
alienee/defendaiits: Pónding the appeal, the plain- 
tiffdied. Itwas held that since his interest was only 
a life-interest, the relief claimed by him i in.the suit 
cannot be granted i in favour of his legal represen: 
tatives. 

20. Dareppa Alágouda. v. Mallappa Shivalingappa, 
A.LR. 1947 Bom: 307, is again a'case where. it was 
. - feiterated that ‘the’ _ legal representative ' of a 
deceased defendant cánnot assert hisown individ- 


. ual or hostile title in the svit. and that. he must . 


^. "abide by and continue the defence taken by the 
, deceased defendant: . . < 

- 21. The last décision cited is in Ram Ugrah Ojha v. 
.. Ganesh Singh, A; LR. 1940 All 99: 1940 AILL.J. 32: 
:1861C. 542, a decision ofa: ‘Full Bench of Allahabad 
E “High Court.: dn: this” case too,’ the pririciple 
-x _ affirmed is that a'légala representative brought on 
à "record in placé- -of -mortgagor -cannot ‘raise a 
n “defence i in the final decree: proceedings that the 


: EE Mortgage. being without ‘egal meets} is mot binding 


Y. ep 


„on them. 


7. (22. It would be’ evident ‘that none, of the décisions 


support the proposition t ‘that even where the sub- 
ject matter Of thé.suit is right to | propertyand the 
legal representatives: wish to. continue the: suit as 
originally framed, they« cannot be permittéd. to do 
so if they are not. natural heirs. or if they, claim on 
the basis of a deed of settlement and/or will. - 

23N he citil appeal, accordingly, succeeds and is 


IN THE SUPREME COURT OF INDIA. 


E Present:- M.M.Punchhi and.B.P.Jeevan Reddy, JJ. 


Spl. Leave Petition (Civil) Nos.5514 to 5517 of 


1990- E 17th December, 1991. 
xa Paparan and others | Petitionérs a 
State of Kerala andothers — «Respondents 


i Land Acquisition Act (I of 1894), See. 23 (1 -A ) (as 


introduced by Land Acquisition (Amendment) Act .. 
(LXVIII of 1984) - Retrospectivity - Extent of = '- 
Notification under Sec.3(1) of Kerala Land Acqui-.. 
sition Act corresponding to Sec.4(1) of Land Acqui- 

sition Act made on 15.5.1979 - Collector making ` 
award on 30.12.1980 - Civil Court giving its decision ~ 


-on reference under Sec.18 on 28.2.1985 - Claimants .. 


if entitled to benefit of Sec. 23(1-A) - Decision in . 
Union of India v. Zora Singh, (1992)1 S.C.C. 673; ~, 
giving another dimension to retrospectivity of Sec. 23(1- 
A), heldrequired reconsideration - RITTE , 
a larger Bench. ; 
The notification under Sec.3(1) of the. Kerala E 
Land Acquisition Act corresponding. to-Sec. A) 


of the Land Acquisition Act, 1894 was issued t on: 


May 15, 1979. The Collector made: an award: on: 


December 30, 1980. The claimants were riot satis^"; . 


fied with the award: A reference undér Sec.18 was E 
asked forand made. The Court gave its decision on” 
February 28, 1985 enhancing the compensation. *, 


‘Thus the award in the case was made prior to April - ee 
-30, 1982 on which.date the amendment Bill „Was, 
introduced in Parliament, and the Court's déci: į,” 
. Sion. was subsequent to- September 24, 1984 on 


which date the Act came into force. The Counsel `. 


$e 
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for the claimants supported the reasoning in 
Union of India v. Zora Singh, (1992)1 S.C.C. 673, 
and asked for the enhanced compensation under 
Sec.23(1-A). The Bench which heard the appeals 
was of the view that the decision required recon- 
sideration and made a reference, holdíng that the 
role of the Collector towards determination of 
compensation ends by making an award under 
Sec.11 and that award under Sec.12 is final and 
conclusive evidence ds between the Collector and 
the persons interested. Yet Sec.15 enjoins on the 
Collector that in determining the amount of 
compensation heshall be guided by the provisions 
contained in Secs.23 and 24, providing matters 10 
be considered or neglected in determining consid- 
eration. Thus it would be seen that between the 
Collector and the reference court, whose powers if 
invoked under Sec.18, the do's and don’ts which 
regulate their respective roles are set out in Secs.23 
and 24 ofthe Act and Sec.23(1-A) is a part of these 
provisions. So what the court is required at a later 
stage to do under sub-sec.(1-A) of Sec.23, the 
Collector is required beforehand to do under Sec.11 
read with Sec.15. Having in the first place deter- 
mined theamount of compensation to be awarded 
both as required to further award an additional 
amount calculated at the rate of 12 per cent per 
annum on such market value, as found to be 
existingon thedateof notification underSec.4,for 
the period following commencing from the date of 
publication under sub-sec.(1) of Sec.4, in respect 
ofsuch land, to the date of award of the Collector, 
or the date of taking possession of the land, which- 
ever is earlier. It is thus evident that the governing 
point for determining the amount of coripensa- 
tion to be awarded for land acquired under the Act 
is the date of notification under Sec.4 of the Act. 
That the provisions aforesaid are substantive 
provisions and as amended would apply prospec- 
tively is also the dictum in Union of India v. Zora 
Singh, (1992)1 S.C.C. 673. On that basis Sec.23(1- 
A) can be visualized as if a superstructure on the 
structuring of Sec.23(1), which in turn rests on the 
twin pillars of Secs. 11 and 15 which in turnrestson 
the notification under Sec.4(1) of the Act as its 
foundation, thedate of publication of which is the 
foundation stone. The Legislature having designed 
the horizontal growth in such manner, th= collec- 
tive scheme which has been made operational 
prospectively on September 4, 1984 and onwards 
becomes plain because that is the date cn which 


the amendment comes into effect. When this 
understanding is imported to the scheme of things, 
itbecomes evident thatacourt when applying sub- 
sec.(1-A) of Sec.23 would do so only if it has in 
hand an acquisition based upon a notification 
under Sec.4 of the Act issued on September 24, 
1984 or thereafter and not toanysuch notification 
issued earlier to that date. Same would be the role 
of the Collector at his end when employing Sec.15 
and making an award under Sec.11 of the Act. 
Sec.30 of the Amendment Act, however, provid- 
ing for transitional provisions 1s an exception 
giving a limited retrospectivity as to the applica- 
bility Of sub-sec.(1-A) of Sec.23 so as to apply to 
some acquisitions commenced prior to Septem- 
ber 24, 1984. The extended applicability is plain 
from the employment of the word “also” in the 
opening part. The Principal Act having brought in 
sub-sec.(1-A) of Sec.23 to the scheme of things 
was also ordained to apply and was deemed to 
have applied to two kinds of acquisition proceed- 
ings which were covered under sub-clauses (a) and 
(b) of sub-sec.(1) of Sec.30 of the Amendment 
Act. Both the clauses are not applicable to the 
instant fact situation, the award herein having 
been made prior to April 30, 1982 and was final 
under Sec.11, having related back to Sec.4 notifi- 
cation of March 21, 1978. The limited retrospec- 
tion is meant to cover acquisitions regarding which 
notifications under Sec.4 of the Act were opera- 
tive on April 30, 1982, the day when the Bill was 
introduced in The House of the People and in 
which no award had been made by the Collector 
before that date as also to notifications issued 
after April 30, 1982 regarding which award had or 
had not been made by the Collector before the 
date of commencement of the Act, i.e., September 
24, 1984. To these limited situations is the Court 
empowered to award under sub-sec.(1-A) of Sec.23 
an additional amount in the case of acquisition 
covered under sub-clauses (a) and (b) of sub- 
sec.(1) of Sec.30 of the Amendment Act in rela- 
tion to notifications under Sec.4 of the Land 
Acquisition Act issued prior to September 24, 
1984. Viewed in this light, the use ofsub-sec.(1-A) 
of Sec.22 is not available to the Court in presenti 
toeach and every acquisition, atall and every time, 
whenever determining compensation under Sec.18 
of the Act ignoring the date of the notification 
under Sec.4 and its implications. Union of India V. 
Zora Singh, (1992)1 S.C.C. 673, appeagf'to*have 
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conferred on the Court a power which it did not 
‘have excepting of course if the acquisition fell 
within the provision of Sec.30, sub-sec.(1) of the 
Amendment Act. The ratio appears to be too wide 
having serious ramifications and thus would 
require reconsideration. Further, the use of the 
word ‘Court’ in sub-sec.(1-A) of Sec.23 is of no 
significance in the context. For that maiter, each 
of the sub-sections in Sec.23 use the said expres- 
sion. The expression ‘Court’ in the context refers 
not only to civil court (on reference under Sec.18) 


but also to High Court and Supreme Court on - 


appeal. Suppose in a given case, solatium is not 
awarded or is awarded at a lesser rate, the High 
Court on appeal can award the same. Similarly the 
principles enumerated in sub-sec.(1) are of equal 
application to the High Court and Supreme Court 
onappeal. Ifso, logically it should follow-applying 
the principles of the said decision-that even the 
High Court/Supreme Court can also award the 
said benefit, if they decide the matter on or after 


_September 24, 1984. Indeed Sec.23 is of equal’ 


application to Collector. It cannot certainly be 
contended that the principles contained in and the 
benefits conferred by Sec.23 are not applicable to 
and cannot be awarded by the Collector. The fact 
that Sec.23 occurs in part III (Reference to Court 
and Procedure thereof), is ofno significance. Now 
coming to the word ‘award’ occurring in sub- 
sec.(1-A), the said word is used not as a noun but 
as a verb. The expression ‘award’ is not defined in 
the Act. It is true that the decision of the civil court 
on a reference under Sec.18 (whether relating to 
' quantum of compensation or to apportionment 
: thereof) is called an award by sub-sec.(1) of Sec.26, 
butat thesame time sub-sec.(2) of Sec.23 says that 
every such award shall be deemed to be a decree 
and the statement of the grounds of every such 
award.a judgment within the meaning of Sec.2(2) 
and Sec.2(a) respectively of the ‘Code of Civil 
. Procedure, 1908'. Be that as it may, it may be 
reiterated that thesaid expression is usedas a verb 
in the sub-section and not asa noun. Can it besaid 
that the word ‘award*cannot be used, or is inap- 
propriate, in thecascofa'High Court awarding the 
compensation or any other benefit under the Act? 
The Court thinks, not. The expression ‘award’ is 
used in the sense of ‘give’ or ‘giving’ and not in any 
tgchnical sense, as something distinct in character 


< from judgment and/or decree. The effect of the ` 


dgsisiqgn in Ugion of India v. Zora Singh, (1992)1 
epi IQR in Uy 5 


[1992 


S.C.C. 673, is this: apart from the retrospective 
operation given by sub-sec.(1) of Sec.30 of the 


- Amendment Act, another dimension of retro- 


spectivity is found in the language of sub-section 
itself. According to it, the only relevant test is 
whether the civil court (tinder Sec. 18) is rendering 
its decision (award) on or after the commence- 
ment of the Amendment Act-no other circum- 


: stances need be noticed. Even if the acquisition 


proceedings have begun and award of the Collec- 
tor made prior to April 30, 1982, this benefit is 
available so long as the civil court (on a reference 


-under Sec.18) renders its decision on or after 


September 24, 1984. It is well to remember that 
the said provision [sub-sec.(1-A) of Sec.23] is a 
provision in the realm of substantive law. This is 
also the view expressed in Union of India v. Zora 
Singh, (1992)1 S.C.C. 673; it says so expressly. In 
the case of substantive provisions, retrospective 
operationis not presumed unless the Act provides 
therefor either expressly or by necessary intend- 
ment. Ordinarily, therefore, the amended provi- 
Sion would not apply to pending proceedings. 
Suppose, the amendment had taken away or cur- 
tailed an existing benefit, what would be the posi- 
tion? The principle.cannot be different, merely 
because the amendment either confers new bene- 
fits or enhances the existing benefits. The Parlia- 
ment, by. enacting Sec.30(1) of the Amendment 
Act has made its intention clear, as to what extent 
the said provision shall have retrospective opera- 
tion. The court cannot add to it. Sec.30(1) only 
must be looked to determine the ambit and reach. 


` of the retrospectivity of Sec:23(1-A). The lan- 


guage of sub-sec.(1-A) is not sufficient to, (nor. 
does it warrant) infer another dimension of retro- 

spectivity to it. [Paras 9, 10, 11 and 12] 

Cases referred to: 

Union of India v. Zora Singh, (1992)1 S.C.C. 673; 


_ Union of India v. Raghubir Singh, (1989)2 S.C.C. 


754; Union of India v. Filip Tiago De Gama of 
Vedem Vasco De Gama, (1990) S.C.C.*277; 
Kanthimathy Plantation Pvt. Lise. State of Kerala, 
(1989)4 $.C.C. 650. ` 

P.S.Pori, T.S.K.Iyer and G.Visvanatha Iyer, Senior 
Advocates (V.B.Saharya, S.Balakrishnan, 
K.R.Nambiar and George, Advocates, with them), 
for the appearing parties. 

The Order of the Court was delivered by 
M.M.Punchhiand B.P.Jeevan Reddy, JJ.:- Retroac- 
tivity of some of the provisions of [and 
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Acquisition Act, 1894, as amended by Land 
Acquisition Amendment Act 68 of 1984, has been 
a source of good amount of conflict of opinion in 
this Court as well as among the High Courts in the 
country. We are not happy in adding to it but we 
find it inescapable, convinced as we are, that the 
view taken bya three Judge bench of this Court in 
Union of India v. Zora Singh, (1992)1 S.C.C. 673, 
requires reconsidcration. We shall first state the 
facts in S.L.P.No.5514 of 1990 to indicate how the 
question arises. 

2. The notification under Sec.3(1) of the Kerala 
Land Acquisition Act (corresponding to Sec.4(1) 


of the Land Acquisition Act, 1894) was issued on ~ 


March 21, 1978. Declaration under Sec.6 was made 
on May 15, 1979. The Land Acquisition Officer 
(Collector) passed the award on December 30, 
1980 and possession of acquired lands taken some 
time in 1981. The claimants were not satisfied with 
the award. They asked fora reference under Sec.18 
which was made. The civil court gave its decision 
of February 28, 1985, enhancing the compensa- 
tion. 


3. Land Acquisition Amendment Bill, which was ^ 


later enacted into Amendment Act 68 of 1984, was 
introduced in Parliament on April 30, 1982. The 
Amendment Act came into force with effect from 
September 24, 1984, For the present purpose it is 
sufficient to notice ónly two provisions of the 
Amendment Act. By Sec. 15 of the Amendment 
Act, sub-sec.(1- -A) was introduced in Sec.23. It 
reads: 
"23(1-A): In addition io the market-value of 
the land, as above provided, the Court shall in 
every case award an amount calculated at the 
rate of twelve per centum per annum on such 
-market-value for the. period: commencing on 


and from the-date of the publication of the 
sub-sec.(1); in - 


notification. under Sec.4, 
respect of such land tothe date ofthe award of 


the Collector or the date of taking possession | 


of the land, whichever.is earlier. . 

Explanation:- ‘In computing the period referred 
to in this sub-section, any, period or periods 
during which the proceedings for the acquisi- 
tion of the land were held up on account of any 


stay or injunction by-the order of any, Court : 


shall be excluded.” 
4. By Sec.15 of Amendment Act. sub-sec.(2) of 
Sec.23. was also amended. In placeof the words “15 
per centum”, the words 530 per. centum" were 


substituted. Secs.28 and 34, relating to interest ' 
were also amended, raising the rate of interest, 
vide Secs.18 and 20 of the Amendment Act. 


: 5. Though the Amendment Act came into force 


with effect from September 24, 1984, some of its 
provisions were given retrospective effect, namely, 
the newly introduced sub-sec.(1-A) of Sec.23 and 
theamended sub-sec.(2) of Sec.23 and Secs.28 and 
34. This was done by Sec.30 of the Amendment 
Act which reads thus: ` 

*30. Transitional provisions:- (1) The provi- 
sions of sub-sec.(1-A) of Sec.23 of the princi- 
pal Act, as inserted by clause (a) of Sec.15 of 
this Act, shall apply, and shall be deemed to 
have applied, also to, and in relation to,-- 

(a) every proceeding for the acquisition of any 
land under the principal Act pending on the 
30th day of April, 1982 [the date of introduc- 
tion of the Land Acquisition (Amendment) , 
Bill, 1982, in the House of.the People], in ` 
which no award has been made by the Collec- 
tor before that date; 

(b)every proceeding for the acquisition ofany, 
land under the principal Act commenced after ~- 
that date, whether or not an award has been ' 
made by the Collector before the commence- 
ment of this Act. ae 
(2) The provisions of sub-sec.(2) of Sec.23 and 
Sec.28 of the principal Act, as amended- by ` 
clause (b) of Sec.15 and Sec.18 of this Act , 
respectively, shall apply, and shall be deemed ~ ` 
to have applied, also to, and in relation to,any . 
award madeby the Collector or Court orto any 


order passed by the High Court or Supreme ` De 


Court in appeal against any such award under, 


the provisions of the principal Act after-the.- : 


30th day of April, 1982 [the date of introduc- | 
tion of the Land Acquisition (Amendment) -> 
Bill, 1982, in the House of the People] and ` 
before the commencement of this Act. . 
(3) The provisions of Sec.34 of the principal | 
Act, as amended by Sec.20 of this Act, shall - 
apply, and shall be deemed to. have apphed,.: 

: also to and in relation to,-- 
(a) every case in which possession of any land : 
acquired under the principal Act had been. . 
taken before the 30th day of April, 1982 [the . 
date of introductión of the Land Acquisition ^ 
(Amendment) Bill, 1982, in the House of thes- 
People}, and the amount of compensation for." 
SEC acquisition had not been pajft-óm 


32 


deposited under Sec.31 of the principal Act 
' until such date, with effect on and from that 

date; and 

(b) every case in which such possession has 


been taken on or after that date but before the. 


commencement of this Act without the amount 
of compensation having been paid or depos- 
ited under the said Sec.31, with effect on and 
from the date of taking such possession.” 

6. The question that arises in this batch of S.L.Ps. 


. iswhether the claimants are entitled to the benefit 


of Sec.23(1-A)? It is relevant to recall that the 
award of the Collcctor in this case was made on 
December 30, 1980, i.e., prior to April30, 1982 and 


the decision of the civil court on reference under ` 


Sec.18 is dated February 28, 1985, i.e., subsequent 
to the coming into force of the Act. 
7. Sub-sec.(1) of Sec.30 of the Amendment Act 
gives a limited retrospective. effect to sub-sec. 
(1-A) of Sec.23. The said sub-section applies also 
to and in relation to two situations: 
(i)acasewhere the proceedings for acquisition 
ofland are pending under the principal Acton 
April 30, 1982, but wherein no award is made 
by the Collector before the said date and; 
(ii) a case where the proceedings for acquisi- 
tion of land are commenced after- April 30, 
1982. In such a case, it is immaterial whether 
the award by the Collector is made before 
September 24, 1984 or subsequent thereto. 
8. It is evident that the case before us does not fall 
in either of the two situations contemplated by 
sub-sec.(1) of Sec.30 of the Amendment Act. In 
this case, not only the proceedings of land acqui- 
sition are initiated prior to April 30, 1982, the 
award of the Collector is also made prior to the 
said date. If so it should follow that the benefit of 
sub-sec.(1-A) of Sec.23 is not available to the 
claimants here. Mr.Poti, the learned counsel for 
the claimants, however, relies upon the aforesaid 
decision of a three Judge bench of this Court in 
support of his contention that even in a case like 
the present one, the said benefit is available. The 
facts of that case are practically similar to the facts 
ofthecase beforeus. The notification under Sec.4 
was issued in 1979, the declaration in 1981 and the 
awardofthe Collector madc on March 31, 1981. A. 
reference was made to the civil court under Sec.18 
evhich was decided in the year 1985 (in some cases, 
in*1986). The question considered therein was 
MN in sych a case benefit of Sec. 23 (1-A) can 
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be given to the claimants-landholders. The bench 
took the view particularly on the basis of the 
language employedi in Sec.23(1-A), that the bene- 
fit thereunder is available to all cases wheré the 
civil court makes its award on or after the coming 


‘ into force of the Amendment Act. Kania, J. speak- 


ing for the Division Bench laid particular stress 
upon the words “court” and “award” occurring in 
the said sub-section. The opinion expressed is that 
the expression “court” as defined in the Act means _ 
a civil court and that the word “award” is appli- 
cable only to the decision or determination of the 
Collector and civil court, but not to the decision/ 
detérmination by the High Court, or Supreme 
Court on appeal. Accordingly it.is held that.the 
civil court (on reference under Sec.18) can award 
the amount provided by the said sub- section in 
every case decided by it, after the coming into force 
of the said sub-section, irrespective of any other 
circumstance. In other words, whether the pro- 
ceedings for acquisition have begun before or 
after April 30, 1982 and whether the award of the 
Collector is made before or after April 30, 1982, ` 
the civil court (on reference under Sec.18) can 
award the said benefit so long as its decision is 
rendered afier the commencement of the Amend- 
ment Act (September 24, 1984). Thesaid decision 
is thus based upon the language of Sec.23(1-A) 
` itselfand is unrelated to and is independent of the 
limited retrospectivity given to the said Sub-sec- 
tion by sub-sec.(1) of Sec.30 of the Amendment 
‘Act. The correctness of this reasoning is ques- 
tioned by Shri T.S.Krishnamurthy lyer, the learned - 
counsel for the State of Kerala. Shri Poti, learned ' . 


^ counsel for the claimants-landholders however. 


supported its reasoning. We have heard both the 
counsel at some length and are of the respectful 
opinion that the view expressed by the bench does 
not appear to be in accordance with the language 
-and intention of the Amendment Act. 

9. Now, one can hit straight in the bull's eye. 
Sec.23(1) enjoins the Court to take into consid- 
eration six factors, as enumerated therein, in 
determining the amount of compensation to be 
awarded for the land acquired under the Act. The 
first factor, jurisdictional in nature, is to deter- 
mine the market value of the land at the date of the 
publication of the notification under Sec. AQ). 
Sec.24 enumerates eight factors which the court is 
forbidden from taking into consideration. The 
court obliged for the purpose is the Principal Civil. . 


I] 


Court of Original Jurisdiction, unless otherwise 
provided, as per sub-sec.(d) of Sec.3 of the Act. 
That such is the court has also been spelled out in 
Union of India v. Raghubir Singh, (1989)2 S.C.C. 
754, but in a different context. The role of the 
Collector towards determination of compensa- 




















that award under Sec.12 is final and conclusive 
evidenceas between the Collector and the persons 
interested. Yet Sec.15 enjoins on the Collector 
that in determining the amount of compensation 
he shall be guided by the provisions contained in 
Secs.23 and 24, providing matters to beconsidered 


would be seen that between the Collector and the 
Reference Court, whose powers if invoked under 
Sec.18, the do’s-and don'ts which regulate their 
respective roles areset out in Secs.23and 24 ofthe 
Act and Sec.23(1-A) isa part of those provisions. 


required beforehand to do under Sec.11 read with 


amount of compensation to be awarded for land, - 


per annum on such market value, as found to be 


the period following commencing from the date of 
ublication under sub-sec. (1) of Sec.4, in respect of 
such land, to the date of award of the Collector, or 
the date of taking possession of the land, whichever 
is earlier. [emphasis laid]. It is thus evident that the- 
governing point for determining the amount of 


under the Act is the date of notification under 
Sec.4 of the Act. That the provisions aforesaid are 


turn rests on the notification under Sec.4 of the 
Act as its foundation, the date of publication of 
which is the foundation stone: The legislature 
having designed the horizontal growth in such 
manner, the collective scheme which has been 
made operational prospectively on September 24, 
1984 and onwards becomes plain because that is 
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tion ends by making an award under Sec.11 and - 


or neglected in determining consideration. Thus it ` 
^ bility of sub-sec.(1-A) of Sec.23 so as to apply to 


So what the Court is required at a later stage to do- 
under sub-sec.(1-A) af Sec.23, the Collector is : 


Sec.15. Having in the first place determined the - 


as required by Sec.23(1), both in their. respective ' 
spheres, are required to further award an addi- : 
tional amount calculated at the rate of 12 percent ` 


existing on the date of notification under Sec.4, for ' 


compensation to be awarded for land acquired . 


substantive provisions and as amended would apply ` 
prospectively is also the dictum in Union of India . 
v. Zora Singh, (1992)1 S.C.C. 673. On that basis - 
Sec.23(1-A) can be visualized as if a superstruc- TU 
ture of the structuring of Scc.23(1); which in turn ` 
rests on the twin pillars of Sccs.11 and 15 which in ` 


33 
the date on which the amendment comes into 
effect. When we import this understanding to the 
scheme of things it becomes evident that a Court 
when applying sub-sec.(1-A) of Sec.23 would do 
so only ifit has in hand an acquisition based upon 
a notification under Sec.4 of the Act issued on 
September 24, 1984 or thereafter and not to any 
such notification issued earlier to that date. Same 
would be the role ofthe Collector at his end when 
employing Sec.15 and making àn award under 
Sec.11 óf the Act. 

10. Sec.30 of the Amendment Act however pro- 
viding for transitional provisions is an exception 
giving a limited retrospectivity as to the applica- 




























some acquisitions commenced prior to Septem- 
ber 24, 1984. The extended applicability is plain 
from the employment of the word “also” in the 
_ opening part. The principal Act having brought in 
Sub-sec.(1-A) of Sec.23 to the scheme of things 
-was also ordained to apply and was deemed to 
„have applied to two kinds of acquisition proceed- 
ings which were covered under sub-clauses (a) and 
'. (b).of sub-sec.(1) of Sec.30 of the Amendment 
Act. As has been spelled out in this order earlier 
both the clauses are not applicable on the instant 
. fact situation, the award herein having been made 
prior to April 30, 1982 and was final under Sec.11,| 


having related back to Sec.4 notification of March] ` 


21, 1978. The limited retrospection is meant to 
cover acquisitions regarding which notifications 
under Sec.4 of the Act were operative on April 30, 
1982, the day when the Bill was introduced in the 
House of the People and in which no award had 
' been made by the Collector before that date [vide: 
clause (a)] as also to notifications issued after 
April 30; 1982 regarding which award had or had 
“ not been made by the Collector before the date of 
commencement of the Act, ie., September 24, 
1984 [vide: clause (b)]. To these limited situations 
‘is the Court empowered to award under sub- 
sec.(1-A) of Sec.23 an additional amount in the 
case of acquisition covered under sub-clauses (a) 
and (byofsub-sec.(1) of Sec.30 of the Amendment 
Act in relation to notifications under Sec.4 of the 
Land Acquisition Act issued prior to September 
24, 1984. Viewed in this light, the use of sub- 
sec.(1-A).of Sec.23 is not available to the court in 
presenti to each and every acquisition, af all and 
every time, whenever determining compensatien 


under Sec:18 of the Act ignoring the date 7 the! 
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notification under Sec.4 its implications. Union of 
India v. Zora Singh, (1992)1 S.C.C. 673, appears to 
us to have conferred on the Court a power which 
it did not have excepting of course if the acquisi- 
tion fell within the provision of Sec.30, sub-sec.(1) 
of the Amendment Act. The ratio appears to us to 
be too wide having serious ramifications and thus 
would require reconsideration. 
11. Further, in our opinion, the use of the word 
‘Court’ in sub-sec.(1-A) of Sec.23 is of no signifi- 
cance in the context. For that matter each of the 
sub-sections in Sec.23 use thesaid expression. The 
expression ‘Court’ in thc context refers not only to 
civil court (on reference under Sec.18) but also to 
High Court and Supreme Court on appeal. Sup- 
pose in a given case, solatium is not awarded or is 
awarded ata lesser rate, the High Court on appeal 
can award the samc. Similarly the principles enu- 
merated in sub-sec.(1) are of equal application to 
the High Court and Supreme Court on appeal. If 
so, logically it should follow-applying the prin- 
.|ciple of the said decision-that even the High Court/ 
Supreme Court can also award the said benefit, if 
they decide the matter on or after September 24, 
1984. Indeed Sec.23 is of equal application to 
Collector. It cannot certainly be contended that 
_ |the principles contained in and the benefits con- 
ferred by Sec.23 are not applicable to and cannot 
be awarded by the Collector. The fact that Sec.23 
occurs in Part III (Reference to Court and Proce- 
dure thereof) is of no significance. Now coming to 
the word *award' occurring in sub-sec.(1-A), the 
said word is used not as a nourt but as a verb. The 
expression ‘award’ is not defined in the Act. It is 
truc that the decision of the civil court on a refer- 
ence under Sec.18 (whether relating to quantum 
of compensation or to apportionment thereof) is 
called an award by sub-sec.(1) of Sec.26 but at the 
same time sub-sec.(2) of Sec.23 says that every 
such award shall be decmed to bea decree and the 
statement of the grounds of every such award a 
judgment within thc meaning of Sec.2(2) and 
Sec.2(9) respectively of the *Code of Civil Proce- 
dure, 1908". Be that as it may, we may reiterate that 
thc said expression is uscd as a verb in the sub- 
scction and not as a noun. Can it be said that the 
word ‘ward’ cannot be used, or is inappropriate, 
in the casc of a High Court awarding the compen- 
sation or any other bencfit under the Act? We 
hi, not The expression ‘award’ is used in the 
sense of ‘give’ or ‘giving’ and not in any technical 
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sense, as something distinct in character from 
judgment and/or decree. 
12. The etfect of the decision in Union of India v. 


- Zora Singh, (1992)1 S.C.C. 673, is this: apart from 


the retrospective operation given by sub-sec:(1) of 
Sec.30 ofthe Amendment Act, another dimension 
of retrospectivity is found in the language of sub- 
section itself. According to it, the only relevant 
test is whether the civil court (under Sec.18) is 
rendering its decision (award) on or after the 
commencement of the Amendment Act-no other 
circumstances need be noticed. Even if the acqui- 
sition proceedings have begun and award of the 
Collector made prior to April 30, 1982, this bene-| _ 
fit is available so long as the civil court (on a 
reference under Sec.18) renders its décision on or 
after September 24, 1984. It is well to remember 
that the said provision [sub-sec.(1-A) of Sec.23] is 
a provision in the realm of substantive law. This is 
also the view expressed in Union of India v. Zora 
Singh, (1992)1 S.C.C. 673; it says so expressly. In| 
the case af substantive provisions, retrospective 
operationis not presumed unless the Act provides 
therefor either expressly or by necessary intend- 
ment. Ordinarily, therefore, the amended provi- 
sion would not apply to pending proceedings. 
Suppose, the amendment had taken away or cur- 
tailed an existing benefit, what would be the posi- 
tion? The principle cannot be different, merely 
because the amendment either confers new bene- 
fits or enhances the existing benefits. The Parlia- 
ment, by enacting Sec.30(1) of the Amendment 
Act has made its intention clear, as to what extent 
the said provision shall have retrospective opera- 
tion. We cannot add to it. We must look only to 
Sec.30(1) to determine the ambit and reach of the 
retrospectivity of Sec.23(1-A). In our respectful 
opinion, the language of sub-sec.(1-À) is not suf- 
ficient to, nor does it warrant, infer another 
dimension of retrospectivity to it. 
13. The opinion expressed by us was also the 
opinion of a bench of two Judges of this Court in 
Union of India v. Filip Tiago De Gama of Vedem 
Vasco De Gama, (1990)1 S.C.C. 277, which has of 
course been overruled in Union of India v. Zora 
Singh, (1992)1 S.C.C. 673. The facts Union of India 
v. Filip Tiago Degama of Vedem Vaseo De Gama, 
(1990)1 S.C.C. 277, are also similar to the facts in 
Union of India v. Zora Singh, (1992)1 S.C.C. 673, 
and the facts of the case before us. There too, 
award of the Collector was made prior to April 30, 
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1982 and the decision of the civil court on refer- 
ence under Sec.18 rendered subsequent to Sep- 
tember 14, 1984, that is on May 28, 1985. Question 
arose, whether in such a situation the benefit of 
Sec.23(1-A) can be given to the landholders. The 
learned Judges were of the opinion that insuch a 
case the said benefit was not available. The rea- 
soning of the bench runs thus: 
“The objective words used in this sub-section 
are similar to those that are used in Sec.23(2). 
It enjoins a duty on the court to award the 
additional amountat 12 percent on the market 


value of the land-for the period -prescribed- 


thereunder. But this again is a part of the 
scheme for determining compensation under 
Sec.23(1) of the Act. It also operates on the 
market value of the land acquired. It is plainly 
and distinctly prospective in its operation since 
market value.has to be determined as on the 
date of publication of notification under Sec.4(1). 

- Butthelegislature has given newstarting point 
for operation of Sec.23(1-A) for certain cases. 
That will be found from Sec.30, sub-secs.(1)(a) 

". and (b) of the Transitional Provisions." 

14. The learned Judges then referred to language 
of sub-sec.(1) of Sec.30 of the Amendment Act 
and held that entitlement to the additional amount 
provided by Sec.23(1-A) depends upon either of 
the clauses in sub-sec.(1) of Sec.30 being satisfied 
and in no other case. The learned Judges aiso 
pointed out, and in our respectful opinion rightly, 
the distinction in the language used in sub-sec.(1) 
and sub-sec.(2) of Sec.30. Whereas sub-sec.(1) 
speaks of an award by the Collector alone, sub- 
sec.(2) speaks of an award by Collector as well as 
the Court. This distinction indicates that wher- 
ever the Parliament intended that the benefit should 
beextended even by the Court, itsaid so expressly. 
15. Mr.Krishnamurthy lyer contends that the 
decision in Unjon of India v. Zora Singh, (1992)1. 
S.C.C. 673, runs counter to the entire basis and 


reasoning of the decision of the Constitution Bench - 


in Union of India v. Raghubir Singh, (1989)2 S.C. C. 
754. Union of India v. Zora Singh, (1992)1 S.C.C. 
673, has explained and distinguished Union of 
India v. Raghubir Singh, (1989)2 S.C.C. 754,-as 
dealing with Sec.30(2) and not with the question 
at issue in Union of India v. Zora Singh, (1992)1 
$.C.C. 673. Since, we are referring the matter to a 
larger bench, we do not.wish to express any opin- 
ion on thissubmission of Shri Iyer. It istrue that in 


Union of India v. Raghubir Singh, (1989)2 S.C.C. 
754, this Court's correlating of sub-sec.(2) of Sec.30 
of the Amendment Act with sub-sec.(2) of Sec.23 
of the principal Act lead the Court to award 
enhanced solatium and enhanced interest as pro- 
vided by sub-clause (b) of Sec.15 and Sec.18 of the 
Amendment Act, but that field is totally a separate 
field and cannot have any bearing to the contro- 
versy in hand. It is to be remembered that the 
provisions in the Parent Act remain good unless 
amended or altered at a later stage. The transi- 
tional provisions in the Amendment Act, on the 
other hand, cover matters which are in the pipe- 
line and are in transit till reaching their destina- 
tion. On clearance of the transitional load the 


- transitional provisions exhaust themselves having 


outlived their utility. This in our viewis also an aid 
which, could go towards reconsideration of the 
ratio in Union of India v. Zora Singh, (1992)1 
S.C.C. 673. 

16. Mr.Krishnamurthy lyer, learned counsel for 
the State of Kerala raised yet another contention 
which we must deal with. It is this: In the State of 
Kerala, the Kerala Land Acquisition Act, 1961 
(which had received the asset of the President) was 
in force until September 24, 1984 when the Land 
Acquisition Act, 1894 was extended to that State 
by virtue of the amendment effected in Sec.1(2) of 
the Land Acquisition Act, 1894 by the Amend- 
ment Act 68 of 1984. All the proceedings for 
acquisition of land until then were being taken 
under the Kerala Act. Only with effect from Sep- 
tember 24, 1984, has the Central Act come into 
operation. If so, none of the provisions of the 
Central Act can have retrospective effect so as to 
slide into the operation of Kerala Act. The provi- 
sions of Central Act, even as amended in 1984, do 
operate onlyon and from September 24, 1984 and 
cannot be given any retrospective effect-it is sub- 
mitted. We cannot agree. Sub-sec.(2) of Sec.1 of 
the principal Act, prior to its amendment in 1984, 


applied the said Act to whole of India except “part 


B States”. By the said Amendment Act, the words 
“part B States” were substituted by the words “the 
State of Jammu and Kashmir”. The effect is that 
the Central Act stood extended to part B States as 
well-ie., to the entire country except the State of 
Jammu and Kashmir. It is true that this extension 
is on and with effect from September 24, 1984 but 
by virtue of this very Amendment Act, certain 
provisions of the principal Act, as amended by the 
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"Amendment Act, were given retrospective effect 
to the extent specified. In such a case it would be 
obvious that the said retrospective Operation is 
equally operative and effective. We see no incon- 
sistency in saying so. Indeed, saying otherwise 
would introduce an element of inconsistency. It 
has been held by this Court in Kanthimathy Plan- 
tation Pvt. Ltd. v. State of Kerala; (1989;4:S.C.C. 
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concurrence of the High Court to continue a 
sitting District Judge to do this work but the 
District "udge should devote attention to com: 
plaints under thestatute on three alternate days of 
. every week which would mean that he should be 
Sitting as a consumer court on three days a week. 
"_Itis not intended to divert judicial attention from 
. normal work by our order and if the High Court is 


650, that the effect ofamendment ofsub-sec.(2)0f “of the opinion that this would affect the normal 


Sec.1 of the principal Act is the same as the repeal - 
of the Kerala Act and that same consequences: 


. follow. It-has been-held that Sec.6 of the General ;that.in those areas, the Staté Govérnment will `` 


- jüdicial work, it is open to the High Court not to 
; agree to this arrangement and that would mean 


Clauses'Act, 1897 applies in such a situation, even’ <- have an obligation to appoint a wholetime Judi- 


though, as a matter of fact, the Kerala Act 
becomes inoperative not by any repealing provi-- 
Sion but by virtue of clause (1) of Art.254 of the 
Constitution. Accordingly we reject the conten-: ` 
tion of Shri Iyer. e os UE 


17. For the reasons recorded. hereinabove the’. 


matter is referred toa larger bénch for considering - 
the correctness of the decision in Union oj India'v. 


Zora Singh, (1992)1 S.C.C. 673. The papers may. 


-cial Officer. [Para 4] 

(B);Consumer Protection Act (1 986) - Administra- 
+ tive control over the forums - Nationalcommissions 
“be empowered to exercise administrative supervi- 





sions to exercise such administration in their respec- 
“five areas of control - Directions issued. i 


¿While the Act has contemplated judicial Superin- 


„tendence, there is no provision for administrative 


“accordingly be placed before the Hon'ble the Chief. ` ‘superintendence. This is a lacuna in the statute. 


Justice of India for appropriate orders in this ` 
behalf. `` E uberes oe 


-Réalising this defect, the court had pointed out 
-earlier that the requisite forum should be con- 


_ ». ferred with the powers ofsuperintendence and the 


BS. 


7-7 Matter referred to a larger Bench. "court commends to the Union Government as 


, 7. quickly as possible to remove the deficiency by 


IN THE SUPREME COURT OF INDIA... ` 


Present:- Ranganath Mishra, C.J. and: - 
P.B.Sawant, J. : 


W.P.(Civil) Nos.1141 of 1988 and 742 of 1990 — 
; E. ^ ~ Sth August, 1991. 


Common Cause, A registered Society :.. Petitioner: 
v. i j z 
Union of India and others «Respondents. ` 
(A) Consumer Protection Act (1 986) - Constitution : 
` of District Forums for every District - Directions for 
- Issued. M MMC : 
Withintwo months from today, every district shall : 
have a District Forum which would be presided 
over by an exclusively appointed Judicial Officer 
in terms ofthe prescription of the statute. In such 
digtricts only, where the minimum monthly load is 
Rot above 150 consistently for a six month period, ^ 
itwauldpe opeg to the State Government with the 


E. ‘ ` 


- Conferring appropriate power ofsuperintendence 
, On the State and the National Commissions. Until 


' that is done, it is directed that to meet the situ- 
~ ‘ation, the'N ational Commission would be entitled 
`’. to exercise administrative jurisdiction over the 


‘State Commissions and the State Commissions 
would be entitled to exercise such administrative 
» Jurisdiction in their respective areas of control. 
CN : [Para 6] 
The Court made the following | 
ORDER: This matter has been pending here for 
about three years now. With a view to making the 
Act operate effectively and for the benefit of the 
- consumers; we have madè various Orders. At our 
‘request MrJustice Eradi, Chairman of the 
National Commission, has gone round the entire 
country and made his reports. Deficiencies indi- 
. cated in his report have been highlighted in the 
Submissions in court and we have also made differ- 
ent orders to meet the loopholes indicated in the 
report of Mr.Justice Eradi; yet we find that in most 
of.the States, the statutory scheme is not fully 
Operative yet. ~ 


ion over. State Commissions and State Commis- . 


Ne 


I1] 
2. The Act envisages appointment of a District 


Forum in every district. Though the Act has been . 
` If there be any failure in future, we would require 


in force for about four years now, we find that-in 


most of the States, the practice prevalent is of © 


appointing a forum at the divisional level or 
appointing the District Judge as Ex-Officio Chair- . 


man of the District Forum. On account of this _ 


position, many consumers who have smaller griev- 
ances to ventilate are not able to go to the divi- 
sional headquarter, and the Judicial Officers who 
have been given additional duty to act as Chair- 


màn of the District Forums under thé Act are not Wi 
able to sit to work everyday. As a consequence the. | 


District Forum sits only once a week. The state- 
ment of institutions placed before us indicates 
that inflow is more than the disposal. It i$ obvi- 
ously on account of the fact that full attention is 
not possible to be given by the District Foruma to 
the complaints. 

3. We have told counsel appearing for the: differ- 
` ent States as also the learned Additional Solicitor - 
General and there are not two opinions, that the 


scheme of the statute is that every district must . 
have its forum. If that be the legislative mandate, 


there can be rio dispute that most of the States 

have failed to comply with the statutory require- 

ment. i 

4. We direct.that within two months from today, 

every district shall have a District Forum which 

would be presided over by an exclusively appointed 

Judicial Officer in terms of the prescription of the 
statute. In such districts only, where the minimum 

monthly load is notabove 150 consistently fora six 

month: period, it would be open to the State 

Government with the concurrence of the High 

Court to continue a sitting District Judge to do 

this work but. the District Judge should devote 

attention tocomplaints under the statute on three 

alternate days of every week which would mean 

that he should be sitting as a consumer court on- 
three days a week. We do not intend to divert 

judicial attention from normal work by our order 

and if the High Court is of the opinion that this 


would affect the normal judicial work, it is open to - 


the High Court not to agree to this arrangement 
and that would mean that in those areas, the State 
Government will have an obligation to appoint a 
wholetime Judicial Officer. — 

5. Compliance report shall be furnished by the 


: appropriate authorities in every State to the Registry - 


ofthis Courtin theshapeofan affidavit within two 
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weeks after two months. We must make it clear 


that we intend strict follow up action to be taken. 


contemptaction to be initiated for violation of our 
directions. ` 

6. An amendment to the Acti is in contemplation 
aswe aretold at the Bar. There is some amount of 
dispute as to whether the amendment contains 
provisions for giving administrative and superin- 
tending jurisdiction to the-National Forum over 


- theState Commissions and to the State Commis- 


sions over District Forums. Experience shows that 
onaccount of want of suchauthority, the National 


- Forumisnotableto exercise appropriate jurisdic- 


tion over the State Forums and the State Forums 
are not able to exercise appropriate control over 
District Forums. Proper operation of the statute 
requires both administrative and judicial superin- 
tendence. While the Act has contemplated judi- 
cial superintendence, there is no provision for 
administrative superintendence. This is a lacuna 
in the statute. Realising this defect, we had pointed 
out earlier that the requisite. forum should be 
conferred with the powers ofsuperintendence and 
wecommand to the Union Government as quickly 
as possible to remóve the deficiency by conferring 
appropriate power of superintendence on the State 
and the National Commissions. Until that is done, 
we direct that to meet the situation, the National 
Commission would be entitled to exercise admin- 
istrative jurisdiction over the State Commissions 
and the State Commissions would be entitled to 
exercise such administrative jurisdiction in their 
respective areas of control. This order shall be 
forwarded to the National Commission as also to 
the State Commissions forthwith. 

7. Learned Additional Solicitor General says that 
the Government of India has cleared the setting 


upofa second forum in Delhi and has approached . 
the High Court for necessary concurrence. We: 


request. the learned Chief Justice of the Delhi 
- High Court to clearthe recommendation within a 
fortnight from today so that the District Forum 
may be set up by September 1, 1991. 

| & The writ petitions are directed to be listed on 
- October 22, 1991.  - : 


e t¢ => 
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IN THE SUPREME COURT OF INDIA. 


Present:- N.M.Kasliwal and B.P.Jeevan Reddy, JJ. 


C.A.No.3552 of 1989 9th January, 1992. 
Om Prakash and another — , . ...Appellants 
v. 

Jai Prakash ...Respondents. 


(A) Benami Transactions (Prohibition) Act (XLV 
of 1988), Sec.4 - Suit claim or action relating to 
benami transactions - If can be decreed after coming 
into force of Act - Persons who had entered into 
benami transactions before Act - If can be given 
locus penitentia. ye, oe 
This Court in Mithilesh Kumari v. Prem Behari 
Khare, (1989)2 S.C.C. 95, has already held that the 
expressions “shall lie” in Sec.4(1) and “shall 
allow” in Sec.4(2) of the Benami Act are prospec- 
tive and shall apply to present (future stages) and 
futuresuits, claims or actions only. The expression 
“any property held benami” is not limited to any 
particular time, date or duration. In a suit for 


recovery of benami property if any appeal is . 
pendingon the date of coming into force of Sec.4, . 


the appellate court can take into account the 
subsequent legislative changes. In that case, this 
Court considered the 130th report of the Law 


Commission submitted to the Government on | 


August 14, 1988. Benami Transaction (Prohibi- 
tion) Bill, 1988 was drafted after getting the report 
and the Bill was introduced in the Rajya Sabha on 
August 1, 1988 and then the Bill was passed. The 
Law Commission’s view was that the legislation 
replacing the Ordinance should be retrospective 
in operation and that no /ocus penitentia need be 
given to persons who had entered in the benami 
transactionin the past. The court is not convinced 
to take a different view from that already taken by 
this Court in Mithilesh Kumari v. Prem Behari 
Khare, (1989)2S.C.C.95. ' | [Paras 6and 7] 
(B) Benami Transactions (Prohibition) Act (XLV 
of 1988), Sec.4 - Prohibition on suit, claim or action 


- Special leave petition under Art.136 filed before . 


coming into force of Act but special leave granted 


after coming into force of the Act - Appeal, it must be * 


treated qs pendingon date of cominginto forceof the 
«Act - Appeal if prohibited - (Constitution of India 
(£950), Art.136). í 
Apeqal leave petition was filed against the 
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` judgment af the High Court on March 15, 1988 


and special leave was granted on August 2, 1989 
after hearing both the parties. In the present case, 
the defendants having lost in High Court could 
haveapproached this Court only through aspecial 
leave petition under Art.136 of the Constitution 
and it is only after the grant of such special leave 
thattheappealcould beheard. Though thespecial 
leave might have been granted subsequently on 
August 21, 1989, but it is a fact that the judgment 
and decree of the High Court had already been 
challenged by the defendant-appellants and it cannot 
be said that nó appeal was pending before this 
Court simply on the ground that only special leave 


` petition was pending when the Benami Act came 


intoforce. There isaclear prohibition under Sec.4 


‘of the Benami Act that no suit, claim or action to 


enforce any right in respect of any property held `. 
benami against the person in whose name the 
property is held or against any other person shall 
lie by or on behalf of a person claiming to be the 
real owner of such property. It is well settled that 
an-appeal is a continuation of suit and in the 
present case, the appeal was pending before this 
Court. There is no manner of dispute that the 
present Suit had been filed by the plaintiff- 
respondent claiming that he was the real owner of 
the property and the names of the defendant- 
appellants were mentioned in the sale deeds as 
benami. Sec.4 is a total prohibition against any 


-suit based ‘on benami transaction and the 


plaintiff-respondent is not entitled to get any decree 
in such suit or in appeal. _ [Para 9] 
Cases referred to: —— 

Mithilesh Kumari v. Prem Behari Khare, (1989)2 
S.C.C. 95. : Í 
J.P.Goyal, Senior Advocate (R.C. Verma, M.R Bidsar 
and K.K.Gupta, Advocates, with them), for 


-Appellants. i . 
_O.P.Rana, Senior Advocate (Girish Chandra, 
- Advocate with him), for Respondent. — ^ 


The Judgment of the court was delivered by 

Kasliwal, J.:- This appeal by Special léave is 
directed against the judgment of Allahabad High 
Court dated November 24, 1987. The plaintiff- 
respondent filed a suiton the ground that the land 
purchased through four sale deeds dated June 10, 
1968, June 21, 1968, January 17, 1976 and June 23, 
1977 were purchased by him alone and he was the 
real owner of said land. The name of thé 
defendant-appellants were included in the said 


I1] 


sale deeds only as benamidar. The defendant- 
appellants took the plea that they had paid their 
part of the sale consideration and the land was 
jointly purchased in the name of both the parties. 
It may be noted that the defendant-appellant Om 
Prakash and plaintiff-respondent Jai Prakash are 
„brothers and defendant-appellant 2 Smt.Satyawati 
is the wife of appellant Om Prakash. It has come 
on record that appellant 1 Om Prakash was ins: 
government service. ever since 1953 and the 
plaintiff-respondent was looking after the entire 
agricultural property in thevillage. Consolidation 
proceedings also took place in the village and 
during the consolidation operation partition had 
been effected in the revenue records and chaks 
had been carved out in accordance with the share 
of the parties. At that time no dispute was raised 
by the plaintiff-respondent that he was owner of 
the entire property and the names of defendant- 
appellants were wrongly mentioned as benami. . 
2. Thelearned trial court arrived at the conclusion 
that the names of the defendant-appellants in the 
sale deeds were not mentioned as benamidars and 
further-held that the claim of the plaintiff- 
respondent could not be accepted as no objection 
had been taken by him even during 'the 
consolidation proccedings. The suit as such was 
dismissed by the trial court by judgment dated 
January 24, 1987. The plaintiff aggrieved against 
the judgment of the trial court, filed an appeal. 
The first appellate court reversed the judgment 
and decree of the trial court and decreed the suit 
in favour of the plaintiff. The second appeal filed 
by the defendants was dismissed by.the High Court. 
The defendants aggrieved against the judgment 
and decree of the High Court filed special leave 
petition before this Court on March 15, 1988. 
During the pendency of the special leave petition, 
the Benami Transactions (Prohibition ofthe Right 
to Recover Property) Ordinance, 1988 was 
promulgated by the President of India on May 19, 
1988. The said Ordinance was replaced by the 
Benami Transactions (Prohibition) Act, 1988 
(hereinafter called the *'Benami Act"). The Act . 
received the assent of the President of india on 
September 5, 1988.. The defendants filed an 
application on May 1, 1989 for allowing them to 
take additional grounds made: available on the 
basis of the aforesaid 'Benami Act'. Thereafter 
special leave was granted by this Court by order, 
dated August 21, 1989 and it was directed that 
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printing of record is dispensed with and appeal 


~ will be heard on the special leave petition paper 


books. The parties were given liberty to file 
additional documents if any within four weeks and 
the appeal was directed to be listed on December 
13, 1989 for hearing. Pending disposal of the appeal, 
the parties were directed to maintain szatus quo as 
existing on that day. 

3.In the above circumstances, the matter came up 
for hearing before us. i 

4. Though there is no specific order of this Court 


allowing the application dated May 1, 1989 filed by 
'the appellants for raising additional grounds, the 


same shall be deemed to have been allowed as the 
special leave petition was granted subsequently 
on August 21, 1989 after hearing both the parties. 
In any case, we further make it clear that we had 
permitted the defendant/appellants to argue 
additional grounds made available to them under 
the ‘Benami Act’, which admittedly came into 
force after the filing of the special leave petition in 
this Court. © 

5. Learned counsel appearing on behalf of the 
defendant-appellants had contended that the suit 
filed by the plaintiff-respondent was not 
maintainable and barred under Sec.49 of the 
U.P.Consolidation of Holdings Act, 1954 as the 
point regarding the land in question being benami 
was never raised by the plaintiff-respondent 
during consolidation proceedings and the chaks 
were allowed to be recorded in the name of the 
defendant-appellants. So far as this objection under 
Sec.49 of the U.P. Consolidation of Holdings Act 
is concerned, no foundations were laid in the 
written statement nor any issue was raised. The 
High Court was thus right in holding that in the 
facts of this case, no foundation had been laid for 
the applicability of Sec.49 of the U.P. Consolidation 
of Holdings Act. We see no error in the order of 
the High Court in taking the aforesaid view and we 
also hold that the defendant-appellants cannot be 
allowed to take such plea for which no foundation 
was laid in the pleadings. 

6. The next important and formidabie question 
which arises for consideration is whether any suit 
relating to benami transactions can be decreed 
after the coming into force of the Benami Act. 
This Court in Mithilesh Kumari v. Prem Behari ` 
Khare, (1989)2 S.C.C. 95, has already eld that the 
expressions “shall lie" in Sec.4(1) and “shall 
allow" in Sec4(2) of the Benami fre 
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prospective and shall apply to present (future 
stages) and future suits, claims or actions only. 
The expression “any property held-benami" is not 
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the President-on September 5, 1988. It was thus 
contended that no appeal was pending on May 19,- 
1988 or September 5, 1988 as thé special leave was 


limited to any particular time, date or duration. In -granted much after ori August 21, 1989 and thus 


asuit for recovery of benami propertyifanyappeal" 


is pending on the date of coming into force of 

Sec.4, the appellate court can take into account 

the subsequent legislative changes. Sec.4 of the 
Benami Act reads as under: 

"4. (1) No suit, claim or action to enforce any 

right in respect of any property held benami 

against the person in whose name the property 

is held or against any other person shall lie by 

or on behalf ofa person claiming to be the real 
owner of such property. 

. (2) No defence based on any right in respect of 
any property held benami, whether against the 
person in whose name the property is held or 
against any other person, shall be allowed in 
any suit, claim or action by or on behalf of a 

"person claiming to be the real owner of such 
property.” 

7. In the case of Mithilesh Kumari v. Prem Behari 
Khare, (1989)2 S.C:C. 95, this Court considered 
the 130th report of the Law Commission 
submitted to the government on August 14, 1988. 


Benami Transactions (Prohibition) Bill, 1988 was , 


drafted after getting the report and the Bill was 
introduced in the Rajya Sabha on August 31, 1988 
and then the Bill was passed. The Law 
Commission devoted several pages to justify 
retrospective legislation and its view was that the 


- legislation replacing the Ordinance should be 


retrospective in operation and that no locus 
penitentia need be given to the persons who had 
entered in the benami transaction in the past. 
Learned counsel appearing for the respondent 
was unable to convince us to take a different view 
from that already taken by this Court in Mithilesh 
Kumari v. Prem Behari Khare, (1989)2 S.C.C. 95. 
8. It was vehemently contended by the learned 
counsel for the plaintiff-respondent that even if 


the ratio of Mithilesh Kumari v. Prem Behari Khare, 


(1989)2 S.C.C. 95, is applied, it can be made 
available only ina case where appeal was pending 
before the higher court. It was contended that in 
the present case, only special leave petition filed 
on March 15, 1988 was pending at the time when 
the Benargi Act came into force, It was pointed 
owt that the Ordinance was promulgated on May 


_ £9, 1988 and the Benami Act received theassent of 


es ^^ . 


no advantage -can be taken by the 
defendant- appellants of Sec.4 of the Benami Act _ 
as no appeal was pending on the date when the 
Benami Act came into force. 

9. We find no force in the above contention of the 
learned counsel for the plaintiff-respondent. Special 
leave petition was filed against the judgment of 
the High Court on March 15, 1988 and special 


leave was granted -on August 21, 1989 after 


hearing both the parties. In the present case, the 


defendants having lost in High Court could have 


approached this Court only through a special leave 
petition under Art.136 of the Constitution and it 
is only after the grant of such special leave that the - 
appeal could be heard. Though the special leave 
might have been granted subsequently on August 
21, 1989 but it is a fact that the judgment and 
decree of the High Court had already been 
challenged by the defendant-appellants and it cannot 
be said that no appeal was pending before this 
Court simply on the ground that only special leave 
petition was pending when the Benami Act came 
into force. There isa clear prohibition under Sec. 4 
of the Benami Act that no suit, claim or action to 
enforce any right in respect of any property held - 
benami against the person in whose name the ` 
property is held or against any other person shall 
lie by or on behalf of a person claiming to be the 
real owner o? such property. It is well settled that 
an appeal is a continuation of suit and in the 
present case the appeal was pending before this 
Court. There is no manner of dispute that the 
present suit: had been - filed by -the 
plaintiff- - Jespondent claiming that hewas the 
real owner c* the property and the names of the 
defendant- appellants were mentioned in the sale 
deeds as benami. In our view, Sec.4 of the Benami _ 


Actisatotalprohibitionagainstanysuitbasedon ^ - 


benami transaction and the plaintiff-respondent 
is not entitled to get any decree i in such suit orin : 
appeal. 

10. As a result of the above discussion, we allow 
this appeal, set aside the judgment and decree of 
the High Court and dismiss the suit. In view of the 
fact that the suit is dismissed on account of 
legislative change brought aboutduring the 


pendency of the appeal in this Court, there would 
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IN THE SUPREME COURT OF INDIA.. 
Present:- T.K Thommen and N.M.Kasliwal, JJ. 


C.A.No.3654 of 1991 21st January, 1992. 
G.Arunachalam (Dcad) through L.Rs. and an- 
other ..Appellants 
v. s : 
Thondarperienambi and another .... Respondents. 
Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), Sec.10(2)(iii) - Acts of waste 
likely to impair value or utility of building - Tenant 
replacing front door of wooden planks by rolling 
shutter not removing wooden frames - Lowering the 
front portion of the floor by 17 cms. for fixing the 
rolling shutter - Cutting down carefully the stone 
steel plate at the top of the basement and refixing at 
the new level for lowering the floor level - Commis- 
sioner appointed to report about the acts giving 
opinion that the acts did not appear in.any way to 
affect stability or the value of the building - Acts held 
not acts of waste entailing eviction of tenant. 

The respondents filed an eviction petition against 
the appellants under Sec.10(2)(iii) of the Tamil 
Nadu Buildings (Lease and Rent Control) Act, 
1960, on the ground that he had committed acts of 
waste likely to impair materially the value or the 
utility of the building. The first appellate court 
appointed a Commissioner to submit a report 
about the alterations and based on the report of 
the Commissioner held that there was no evidence 
to show that the tenants had committed any acts of 
waste. In revision, however, the High Court 
reversed that finding. In appeal to Supreme Court, 
Held:- The High Court ought not to have reversed 
the finding rendered by the first appellate Court 


which was based on thc facts found by the Engi- . 


neer-Commissioner. The Commissioner as an expert 
had submitted a dctailed report. That report shows 
that thealterations effccted by the tenants did not 
come within the ambit of Sec.10(2)(iii) which is 
the only provision on the basis of which the land- 
lords sought eviction of the tenants. . A [Pera 2] 


SC6 


The Judgment of the Court was delivered by 
Thommen, J.:- This appeal is brought by the ten- 
ants against the order of the Madras High Court in 
C.R.P.No.358 of 1985 allowing the landlords’ 
petition and reversing the finding of the first 
appellate court. The High Court held that the. 
ground of eviction under Sec.10(2)(iii) of the Tamil 
Nadu Buildings (Lease and Rent Control) Act, 
1960 (the “Act”) was attracted by the facts of the 
case and the tenants were liable to be evicted. The 
first appellate court had, however, found that 
there was no evidence to show that the tenants had 
“committed or caused to be committed such acts 
of wasteas are likely to impair matérially the value 
or utility of the building”. SO as to attract the 
ground mentioned in Sec.10(2) (iii). This finding 
was rendered on the basis ofa reportsubmitted by 
an Assistant Engineer of the P.W.D., who was 
appointed by the trial court as a Commissioner to 
submit a report about the alterations alleged to 
have been made by the tenants in the building. The 
Commissioner stated: 
€Ck ko 
3. The front door formerly of wooden planks 
has been replaced by rolling shutters, but the , 
wooden frames have not been removed. For _ 
fixing the rolling shutter the party has lowered 
. the front portion of the floor by 17 cms. For 
lowering this floor level thestone steel plate at 
the top of the basement has been cut down 
carefully, and refixed at the new level (i.e.) 17 
cm. below the original floor level. This does 
not appear in any way to affect the stability or 
' the value of the building. 
4. In the two sides of the shop, two pillars of 
brick masonry (23 cm. x 15 cm.) in cement 
mortar have been provided with steel channel 
to withstand the reaction of the rolling shut- 
ters during operation. 
5. It is also noted that the top of the rolling 
shutters does not touch the original beam span- 
ning the front opening. The rolling shutter 
moves ‘in the grooves provided in the new 
masonry construction at the sides. The top 
beam of the rolling shutter is only supported 
on the newly constructed brick pillars. So this 
also will not impair the stability or value of the 
building. ‘ 
6. On inspection no damage is seen anywhere | , 
in the structure. *. 
7. Inconclusion, Iam of the opinion thatdueto 
e PF ?*-e 
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these structural alterations the value or the 

stability of the scheduled building have not 

materially impaired........ 
On the basis of this report, the first appellate 
court, reversing the order of the Rent Controller 
and allowing the appeal of the tenants, held that 
nowaste had been committed by the tenants which 
was likely to impair materially the value or utility 
of the building, so as to attract the provisions of 
Sec.10(2) ii). This is what the learned Sub-Judge 
stated: 

E From the above it is wrong to say that by 
the material alterations done by the respon- 
dents/appellants the material value and utility 
ofthe petition building has been impaired and 
hence I decide this i issue in favour of the appel- 
lants/respondents....... 

2. However, by the impugned judgment the High 
Court reversed the finding of the first appellate 
Court. In our view, the High Court ought not to 
have reversed the finding rendered by the first 
appellate court which was based on the facts found 
by the Engineer-Commissioner. The Commissioner 
as an expert had submitted a detailed report, material 
portions of which we have extracted above. That 
report shows that the alterations effected by the 
tenants did not come within the ambit of 
Sec.10(2)(iii) which is the only provision on the 
basis of which the landlords sought eviction of the 
tenants. The decisions relied on by the High Court 
do not support the conclusion to which it came by 
reason of the facts found by the first appellate 
court and fully Supported by the report.of the 
Commissioner. 

3. Having heard counsel on both sides and consid- 
ered the judgments of the courts below, and hav- 
ing considered the observations of the Commis- 
sioner, we are of theview that the High Court was 
not justified, in exercise of its revisional powers 
under Sec.25 of the Act, in interfering with the 
judgment of the first appellate court. 

4. The appeal is allowed in the above terms but 
under the circumstances of the case we make no 
` order as to costs. 


B.S. 


‘Appeal allowed. 
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IN THE SUPREME COURT OF INDIA. 


Present:- Ranganath Mishra, CJ., M.H.Kania and 
Kuldip Singh, JJ. 


C.A.Nos.4568 and 4686 of 1991 
. 22nd November, 1991. 


Union of India and another 


„Appellants 
v. 
Zora Singh and others Respondents. ` 


(A) Interpretation of Statutes - Retrospectivity -Act 
substantive in nature - Can be prospective only, 
unless intention of Legislature was to give retrospec- 
tive effect to it. 

Under the well-settled rules ofi interpretation, the 
provisions of an Act being substantive in nature 
can have only prospective. application unless the 


" language in which the provisions are couched, 


read in the context, shows that the intention of the 
Legislature was to give retrospective effect to 
them. [Para 12] 
(B) Land Acquisition Act (I of 1894), Sec. 23(1-A) 
(as inserted by Amendment Act (LXVIII of 1984), 
read with Sec.30(1) (a) of Amendment Act (1984) - 
Word ‘Court? - Word ‘Collector’ cannot be read in 
the place of ‘Court’ - Additional amount calculated 
in manner indicated by Sec.23(1-A) - Payable in 
cases where Collector had not made his award on or 
before April 30, 1982 even in cases where the court 
might have made its award PEOR September 24, 
1984. , 

The expression ‘award’ used in Sec.23(1-A) sug- 
gests that the intention of the Legislature was to 
make the provisions of the said subsection appli- 
cable to cases where the Collector had yet to make 
his award or the trial court hearing the reference 
underSec.18 ofthe Land Acquisition Act had still 
to make its award after coming into force of the 
said sub-section on September.24, 1984. The 
expression ‘award’ is to be distinguished from the 
expression ‘decree’ and hence it appears that in 
the absence of any contrary or inconsistent provi- 
sion in the said Act the provisions of sub-section ` 
would not come into play where the award had 
been made by the Collector earlier as well as by the 
reference court but on the date of coming into 
effect of the said sub-section, an appeal from the 
said award might have been pending in a court. In 
that case, the court would not be ‘awarding’ any 
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amount but would be making a ‘decree’ for an 
amount. By reason of the provision of Sec.30(1)(@) 
of the Amendment Act of 1984, the provisions of 
Sec. 23(1-A) of the said Act were, by a deeming 
provision, made also applicable to every proceed- 


ing for the acquisition of land under the said Act. 


where the Collector had not made his award by 
April 30, 1982. On a correct interpretation of the 
provisions of Sec.23(1-A) read with Sec.30(1)(a) 
of the Amendment Act of 1984, an. additional 
amount calculated in the manner indicated in 
Sec.23(1-A) is also payable in those cases where 
the Collector had not made his award on or before 


April30, 1982 even in cases where the court might - 


have made its award before September 24, 1984. 
. Sec23(1-A) refers clearly to the duties of the 
court. The court is defined in Sec.3(d) as the 
Principal Court of Original jurisdiction, cxcept in 
the circumstances set out in the said sub-section 
which would be the court having jurisdiction to 
decide the reference under Sec.18 of the said Act. 
There is, therefore, no warrant to read in the place 
of the word ‘court’ in Sec.23(1-A) the word ‘Col- 
lector’. Moreover, the decision of such a court 
determining compensation is regarded as an award 
under the said Act: In the light of these provisions, 
there is no warrant to give an unduly restricted 
meaning to Sec:23(1-A) of the said Act. On the 
plain language of Sec.23(1-A) itself, the duty was 
cast on the court to award an additional amount 
calculated as prescribed therein which would mean 


that it is directed to be awarded by the court, - 


namely, the reference court, in all cases which are 
pending before that court on September 24, 1984. 
Sub-sec.(1)(a) of Sec.30 undoubtedly lays down 
that the provisions of Sec.23(1-A) of the Act are 


also made applicable to all proceedings for the - 


acquisition of anyland under the said Act pending 
on April 30, 1982 where no award had been made 
by the Collector before that date. At first glance, 
this would appear to suggest that the additional 
amount referred to in Sec.23 (1-A) could not be 
awarded where the Collector had made his award 
before April30, 1982. Butthis provision cannot be 


allowed to cut down the benefits available to the . 


claimants on a plain reading of Sec.23(1-A). 


[Paras 13, 14, ee X 
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Bakshi, S. M.Sarin, P.N.Puri, M.K Dua, Ms.Madhu 
Moolchandani, Manoj Swarup, Dr. (Ms ') Meera 
Agarwal, R.C.Mishra, M.N.Krishnamani, K P.Sunder 


` Rao, Attar Singh, S.N.Terdal, Heant Sharma, 


T.C.Sharma, N.D.Garg, Ms.Kusum Chowdhary and 


.S.P.Sarin, Advocates with them), for Appearing 
“Parties. . 


The Judgment of the Court was delivered by 
Kania, J.:--Leave granted. Counsel heard. 

2. As the controversy before us isa limited one and 
relates only to the question of granting of benefit 
of the provisions of Sec.23(1-A)introduced into 
‘the Land Acquisition Act, 1894 (hereinafter 
referred to as “the said Act”) by the Land Acqui- 
sition (Amendment) Act, 1984, (referred to here- 


' inafter as “the Amendment Act of 1984") only a 


few facts are necessary for the appreciation of the 
submissions made before.us. . 

3. This appeal, arising out of S.L.P. (Civil) No.14297 
of 1990 by special leave, is directed against the 
judgment of a Division Bench of the Punjab and 
Haryana High Court in Letters Patent Appeal 
No.1251 of 1987. The other appeals before us are 
connected appeals filed by the Union of India or : 


_ the claimants. The respondent was the owner of a 


piece of land in one of the villages in District 
Bhatinda in Punjab. Land admeasuring 74,375 
acres situated in various villages in Bhatinda Dis- 
trict including the land of the respondent was 
acquired by the appellants under the said Act. 

4. The Notifications under Secs.4 and 6 of the said 
Act were published on May 10, 1979 and March 
27,1981, respectively. TheSpecial Land Collector 
made and declared his award of comperisation in 
respect of the.acquisition of the said land and 
several other plots of land on March 31, 1981. 


"Beingaggrieved by the said award, the respondent 
. and other landowners filed reference applications © 
under Sec.18ofthesaid Act which were decidet by * 


44 The Madras Law Journal Reports - (Supreme Court) 


the learned District Judge concerned in 1985 and 
_1986. The land acquired was classified into various 
grades and compensation awarded accordingly. In 
the case before us and several other similar cases 
the benefits under Sec.23(1-A) of the said Act 
were granted to the land owners. The State 
appealed to the High Court. In several other cases 
where the land owners were not satisfied with the 
compensation awarded, including the cases where 
the benefits conferred by Sec.23(1-A) were not 
awarded the land-owners filed appeals berote the 
High Court.. 
5. What is relevant for our purpose is that a 
_ learned Single Judge of the High Court confirmed 
the grant of benefits under Sec.23(1-A) of the said 
Act where such benefits had been granted by the 
learned District Judge and-awarded the same where 
that had fiot been done by the learned District 
Judge. Letters patent appeals were filed by the 
. State being dissatisfied with the judgment of the 
learned Single Judge. 
6. It was submitted on behalf ofthe Union of India 
before the Division Bench deciding the: letters 
patent appeals that the claimants/land owners 


were not entitled to the benefit of Sec.23(1-A) of . 


the said Act introduced by the said Amendment 
Act, 1984 as aforestated. It was submitted on 
behalf of the appellants that the right to get addi- 
tional amount at the rate of 12 per cent perannum 
on the enhanced amount of compensation from 
the date of Notification under Sec.4 of thesaid Act 


and till the date of the award of the Collector or” 


the date.of taking possession whichever is earlier 
conferred under the provisions of Sec.23(1-A) of 
the said Act was available only in cases where the 
Collector made his award after April 30, 1982, 
being the date of the introduction of Land Acqui- 
sition (Amendment) Bill, 1982 in the House ofthe 


People, whereas in the present case, the Collector 


had made his award on March 31; 1981. Reliance 
was placed on the judgment ofa Full Bench of the 
Punjaband Haryana High Court in State of Punjab 
v. Krishan Lal, ALR. 1987 P. & H. 222: (1987)91 
Punj.L.R. 688: 1987 Punj.L.J. 335. The Division 
Bench repelled this contention and pointed out 
that the learned Chief Justice H.N.Seth, who spoke 
for the Full Bench in State of Punjab v. Krishan 
Lal, A.bR. 1987 P. & H. 222: (1987)91 Punj.L.R. 
* 688: 1987 Punj.L.J. 335, had explained that judg- 
mentinthe subsequent decision rendered in Maya 
*DeviV, Union Tenitory of Chandigarh, 1988 Punj L-J. 
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189, and pointed out that the land ownér was 
entitled to the additional amount in terms of 
Sec.23(1-A) of the Amendment Act of 1984 ifthe 
proceedings for determination of compensation 
were decided after September 24, 1984, and since 
the regular first appeal in respect of the proceed- 
ings for determination of the.compensation was 
decided after September 24, 1984, the court while 
adjudicating upon the amount of compensation 


‘payable to the claimant was bound to grant the 


additional amount in terms of Sec.23(1-A) of the 
said Act. The Division Bench in its impugned 
judgment gave to the claimant the benefit of the 
added amount referred to in Sec.23(1-A) of the 
said Act. The same submissions have been made 
on behalf of the respective parties before us. 

7. Before discussing the submissions of the respec- 


tive parties, it would not be out of place to set out 


the relevant provisions of the said ‘Act. 
8. The said Act, namely, the Land Acquisition Act, 


1894, provides for compulsory acquisition of land. 


The term 'award' has not been defined in the said 
Act. Sub-clause (d) of Sec.3, the definition sec- 
tion, defines the expression 'court' as follows: 
*3.(d) the expression ‘court’ means a principal 
Civil Court of original jurisdiction, unless the 
-appropriate Government has appointed (as it 
is hereby empowered to do) a special judicial 
officer within any-specified local limits to per- 
form the functions of the court under this 
Act.” 
Part II of the said Act deals with the question of 
acquisition of land. Sec.11 of the said Act deals 
with the enquiry and award of compensation by 
the Collector. Sec.11-A which was introduced into 


the said Act by the Land Acquisition (Amend- 


ment) Act, 1984 (Act 68 of 1984) provides for the 
period within which the award shall be made. 
Generally speaking, it prescribes that the period 
for making the award is limited to two years, and 
the section provides that, if the award is not made 
within the period, the entire proceedirgs for 
acquisition of land shall Japse. There is a proviso 
to thesaidsection and an Explanation, but itis not 
necessary to consider the same for the purpose of 
this case. Sub-sec.(1) of Sec.18 which is included in 
Part III of the said Act runs as follows: 
*18. Reference to Court: (1) Any person inter- 
ested who has not accepted the award may, by 
written application to the Collector, require 
thatthe matter be referred by the Collector for 


-— 
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the determination of the court, whether his 
objection be to the measurement of the land, 
the aniount of the compensation, the persons 
, towhomit is payable, or the apportionment of 
the compensatión among the persons inter- 
ested." 
Sec.23 deals with the matters to be considered by 
the court for determining the compensation to be 


awarded for the land acquired under the said Act. .- < 


We may mention here that under the general 


schemeof the said Act, theland owner whose land . 


hasbeen acquired is entitled to be paid the market 
value of the land acquired as prevailingat the time 
of the publication of the notification under Sec.4 
issued together with the solatium at the prescribed 
rate in consideration of the compulsory nature of 
the acquisition. Prior to the coming into effect of 
the Amendment Act of 1984 solatium was fixed at 
the rate of 15 per centum. Sub-sec.(1-A) which 
was introduced into Sec.23 of the said Act by the 
Amendment Act of 1984 runs as follows: 
“23(1-A): In addition to the market value of 
the land, as above provided, the court shall in 
every case award an amount calculated at the 
rate of twelve per'centum per annurh on such 
market value for the period commencing on 
and from the. date of the publication of the 
notification under Sec.4, sub-sec.(1), in 
respect of such land to the date of the award of 
the Collector or the date of taking possession 
of the land, whichever is earlier.” 
9. By the said Amendment Act of 1984 the expres- 
sion “30 „per centum” was substituted in place of 
the expreśsion “15 per centum” in sub-sec. (2) of 
Sec.23 of the said Act. Sub-sec.(2) of Sec. 23 now 
runs as follows: 
“23.(2) In addition to the market value of the 
land, asabove provided, the courtshallin every 
case award a sum of thirty per centum on such 
market value, in consideration of the compul- 
sory nature of the acquisition." 
10. These amendments were effected in the Land 
Acquisition Act (the said Act) by the Land Acqui- 
sition (Amendment) Act, 1984, (“the Amend- 
ment Act of 1984") asset out earlier. Sub-secs.(1) 
and (2) of Sec.30 of the Amendment Act of 1984 
run as follows: ` 
“30. Transitional provisions:- (1) The provi- 
sions of sub-sec.(1-A) of Sec.23 of.the princi- 
pal Act, as inserted by clause (a) of Sec.15 of 
this Act, shall apply and shall be deemed to 


have applied, also to, and in relation to,-- 

(a) every proceeding for the acquisition of any 
land under the principal Act pending on the 
thirtieth day of April, 1982 the date of intro- 
duction of the Land Acquisition (Amendment) 
Bill, 1982, in the House of the People, in which 
no award has been: made -by the Collector 

:" before that date; 

(b) every proceeding for the acquisition of any — 
land under the principal Actcommenced after 

“that date, whether or not an award has been 
made by the Collector before the commence- 
ment of this Act. 

' (2) The provisions of sub-sec.(2) of Sec.23 and 
Sec:28 of the principal Act, as amended by 
clause (b). of Sec.15 and Sec.18 of this Act 
respectively, shall apply, and shall be deemed 
to have applied, also to, and in relation to, any 
award made by the Collector or court or to any 
order passed by the High Court or Supreme 
Court in appeal against any such award under 
the provisions of the principal Act after the 
thirtiéth day of April, 1982, the date of intro- 
duction of the Land Acquisition (Amendment) 
Bill, 1982, in the 'House of the People and 
before the commencement of this Act.” 
(emphasis supplied by us). 


']1.Oribehalfofthe appellants reliance was placed 


by learned counsel on the decision of this Court in 


"Union of India v. Filip Tiago De Gama of Vedem 


Vasco De Gama, (1990)1 S.C.C. 277. The respon- 
dent, on theother hand, placed strong reliance on 
the decision óf a Full Bench of the Bombay High 
Court in Jaiwant Laxman P.Sardesai v. Govern- 
ment of Goa, Daman and Diu, A.I.R. 1987 Bom. 


214: (1987)89 Bom.L.R. 111: 1987 Mah.L.J. 564. 


On the basis of the aforesaid judgment of the 
Bombay High Court it was submitted by the 
respondent/claimant that a wide and liberal inter- 
pretation should be given to the provisions of sub- 
sec.(1-A) of Sec.23 and the amount calculated as 
set out in thesaid sub-section awarded in all cases 
where any proceeding was pending in any court 
including the High Court or this Court in connection 
with the determination of compensation for the 
land acquired. We may mention that both the 
parties referred us to the decision of a Constitu- 
tion Bench of this Court in Union of India v. 
Raghubir Singh, (1989)2 S.C.C. 754. We propose 
to discuss these decisions a little later but before * 
doing so, we propose to analyseethe relevant 
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provisions of the said Act and the effect thereof. 

12. A perusal of the] provisions of sub-sec.(1-A) of 
` Sec.23 makes it clear that the said sub-section 
deals with substantive rights and it confers a sub- 
stantive right to claim the additional amount cal- 
culated as set out in the said sub-section in the 
circumstances set out therein. Similarly, sub-sec.(2) 
of Sec.23 also confers a substantive right on the 
claimant to a higher solatium. Under the well 
settled rules of interpretation, the said provisions 
of the said Act, being substantive in nature can 
have only prospective application unless the lan- 
guage in which the provisions are couched, read in 
the context, shows that the intention of the legis- 
laturewas to give retrospective effect to them. The 
language of sub-sec.(1-A) of Sec.23 shows that a 
duty is cast on the court to award an amount 


calculated as stated therein in addition to the . 


market value of the land acquired for the period 
commencing from the date of the publication of 
the Sec.4 Notification to the date of the award of 
the Collector or the date of taking possession, 
whichever is earlier. [emphasis supplied] i 
13. The expression ‘award’ used in Sec.23(1-A) 
suggests that the intention of the legislature was to 
make the provisions of the said sub-section appli- 
cable to cases where the Collector had yet.to make 
his award or the trial court hearing the reference 
under Sec.18 of the Land Acquisition Act had still 
to make its award after coming into force of the 
said sub-section on September 24, 1984. The 
expression ‘award’.is to be distinguished from the 
expression ‘decree’ and hence, it appears that in 
the absence of any contrary or inconsistent provi- 
sion in the said Act the provisions of sub-section 
would not come into play where the award had 
been made by the Collector earlier as well as by the 
reference court but on the date of coming into 
effect of the said sub-section, an appeal from the 
said award might have been pending ina court. In 
that case, the court would not be ‘awarding’ any 
amount but would be making a ‘decree’ for an 
amount. - 

14. By reason of the provision of Sec.30(1)(a) of 
the Amendment Act of 1984, the provisions of 
Sec.23(1-A) of the said Act were, by a deeming 
provision, made also applicable to every proceed- 
ing for Jhe acquisition of land under the said Act 
whether the Collector had not made his award by 
April 30, 1982. On a correct interpretation of the 
provisions pf Sec.23(1-A) read with Sec.30(1)(a) 
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of the Amendment Act of 1984, an additional 
amount calculated in the manner indicated in 
Sec.23(1-A) is also payable in those cases where 
the Collector had-not made his award on or before’ 
April30, 1982 even in cases where the court might 
have made its award before September 24, 1984. 
15. It is true that the aforesaid construction we are 
giving to the provisions of Sec.23(1-A) and 
Sec.30(1)(a) will, in a sense, limit the benefits 
strictly conferred by Sec.30(1)(a) to only those 
cases where the Collector as wellas the court have ` 
made their respective awards between April 30, 
1982 ad September 24, 1984 but, in our view, that 
cannot be helped as that is the result of the plain 
grammatical construction of the clear language 
used in the relevant provisions. We are of the 
opinion that we would not be justified in giving an 
unduly restricted meaning to the-provisions of 
Sec.23(1-A) unwarranted by the plain languageof _ 
that sub-section as appears to have been done in 
the case of Union of India v. Filip Tiago De Gama 
of Vedem Vasco De Gama, (1990)1 S.C.C. 277, 
discussed more particularly hereinafter, in order . 
to give a wider meaning of the provisions of 


- Sec.30(1)(a). Sec.23(1-A) refersclearly to the duties 


of the court. As we have already pointed out, the 


‘court is defined by Sec.3(d) as the principal court 


of original jurisdiction, except in the circumstances 
set out in the said sub-section which would be the 
court having jurisdiction to decide the reference 
under Sec.18 of the said Act. There is, therefore, 
no warrant to read in the place of the word ‘court’ 


‘in Sec.23(1-A) the word ‘Collector’. Moreover, 


the decision ofsuch a court determining compen- 
sation is regarded as an award under the said Act. 
In the light of these provisions, there is no warrant 
to give an unduly restricted meaning to Sec.23(1- 
A) of the said Act, as pointed out above. 

16. Coming now to the decisions cited before us we 


find that in the case before the Full Bench of the 


Bench of the Bombay High Court in Jaiwant Laman 
P.Sardesaiv. Government of Goa, Daman ajid Diu, 
A.LR. 1987 Bom. 214: (1987)89 Bom.L.R. 111: 
1987 Mah.L.J. 564, the facts were that the Notifi- 
cation under Sec.4 of the said Act was published 
on October 3, 1969, in the Government Gazette of 
the Government of Goa. The Notification under 
Sec.6 was published on June 10, 1971. The Land 
Acquisition Officer declared his award on August 
2, 1972. All these events undoubtedly occurred 
prior to April 30, 1982. However, on a reference 


In 
made under Sec.18 of the said Act on Decermber 
24, 1973, the civil court investigated the claim and 
gave its award on June 24, 1985. The award was, 
therefore, made by the court not before April 30, 
1982, but after September 30, 1984, when the 
provisions ofthe Land Acquisition (Amendment) 


Act, 1984, had already come into effect.-It was, ` 


therefore, strictly speaking, not necessary fo- the 
court to make any observation regarding the -egal 
position in a case where both the Collector as well 
as the court in a reference under Sec.18 had made 


their respective awards before April 30, 1982. à 


Moreover, we find that the judgment appears to 
proceed onasomewhatunwarranted assumption. 
This is clear from the following observations which 
appear at paragraph 5 of the aforesaid rezort: 
(A.LR. p. 217) 
“It is not in dispute that where on the date of 
the commencement of the amending Act any 
proceedings for determination of compensa- 
tion were pending before the Collector under 
Sec.11.0f the Act or before the court under 
reference under Sec.18 of the Act or before the 
High Court in appeal under Sec.54 of the Act, 
then the amended Sec. 23(1-A) would beappli- 
cable 19 such proceedings, in absence of sub- 
sec.(1)/of Sec.30.” 
17. In our view, it was erroneously taken as undis- 
` puted that had the provisions of sub-sec.(1) of. 
Sec.30 not been in existence, the provisions of the 
amended Sec.23(1-A) would have applied to a 
case where the Collector as wellas the court had 


already made their award before April 30, 1982, . 


but an appeal was pending in the High Court on 
April 30, 1982, or on the commencement of the 
Land Acquisition (Amendment) Act. As we have 
already pointed out, the correctness of this 


assumption is very much in dispute before as. In - 


these circumstances, we find ourselves unable to 
accept as correct the view taken by the Fuli Bench 
of the Bombay High Court to the extent that it 
extengs the operation of the provisions of Sec.23 
(1-A) even to cases where the Collector as wellas 
the reference court had made their awards before 
April 30, 1982, in thecase before the Full Beach of 
the Bombay High Court in Jaiwant Laxman 
P.Sardesaiv. Government of Goa, Daman and Diu, 
ALR. 1987 Bom. 214: (1987)89 .Bom.L.R. 111: 
1987 Mah.L.J. 564. 

18. As far as the decision of a Division Bench 
comprising two learned Judges of this Coart in 
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Union of India v. Filip Tiago De Gama of Vedem 
Vasco De Gama, (1990)1 S.C.C. 277, strongly 


relied upon by the appellants is concerned, we find 
that in that case the Land Acquisition Officer 


“made his award determining the compensation on 


March 5,1969. On a reference under Sec.18 the 
Civil Court made its award on May 28, 1985, that 
is, even after September 24, 1984, when the 
Amendment Act of 1984 came into effect. The 
view taken by the Division Bench is that, as the 
Collector had made his award before April 30, 


1982, then the additional amount referred to in’ 


Sec.23(1-A) could not be awarded. This view has 
been taken on the basis that sub-sec.(1)(b) of 
Sec.30 of the said Act provides that the provisions 
of Sec.23(1-A) shall be applicable to every acqui- 
sition proceeding commenced after April 30, 1982, 
irrespective of the fact whether the Collector has 
made the award on or before September 24, 1984, 
and that sub-sec.(1) of Sec.30 does not refer to 
court award and the court award is used only in 
sub-sec.(2) of Sec.30. (See para.21 of the said 
report). We find that on the plain language of 
Sec.23(1-A) itself, which we have set out earlier, 
the duty was cast on the court to award an addi- 
tional amount calculated as prescribed therein 
which would mean that itis directed to be awarded 
by the court, namely, the reference court, in all 
cases which are pending before that court on 
September 24, 1984. Sub-sec.(1)(a) of Sec.30 
undoubtedly lays down that the provisions of 
Sec.23(1-A) ofthe Act arealso made applicable to 
all proceedings for the acquisition of any land 
under the said Act pending on' April 30, 1982 
where no award had been made by the Collector 


. beforethat date. At first glance, this would appear 


to suggest that the additional amount referred to 
in Sec.23 (1-A) could not be awarded where the 
Collector had made his award before April 30, 
1982. But this provision cannot be allowed to cut 
down the benefits available to the claimants on a 
plain readingofSec.23(1-A): This is clear from the 
use of the word "also" in the opening part of 
Sec.30(1). In our opinion, the view taken by the 
bench comprising two learned Judges of this Court 
in that case cannot be accepted as correct as it is 
too narrow and unduly cuts down the operation of 
the benefit conferred under the plain language of 
Sec.23(1-A) of the said Act. As far as the provi- 


sions of Sec.30(2) are concerned, we do not fec , 


that we are called upon to interpret the same in 
: . ce 
e 
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this decision. In our view, therefore the said deci- 
sion cannot be accepted as good law insofar as it 
lays down that in order to bring the provisions of 
Sec.23(1-A) of thesaid Act into play the Collector 
must have made. his award after April 30, 1982. 


19. Coming to the decision in Union of India v. - 


Raghubir Singh, (1989)2 S.C.C. 754, referred to 
earlier, we find that it mainly concerned itself with 
the provisions of Sec.30(2) of the said Amend- 
ment Act with which we are not directly concerned 
here and in that connection, thé Constitution 
Bench ofthis Court has made the following obser- 
vations: 


*[n construing Sec.30(2), it is just as well to be N 


„clear ‚that the award made by the Collector 
referred to here is the award made by the Col- 
lector under Sec.11 of the parent Act, and the 
award made by the Court is the award made by 


Principal Civil Court of Original Jurisdiction . 


under Sec.23 of the parent Act on a reference 
made to it by the Collector under Sec.19 of the 
parent Act. There can be no doubt that the 
benefit of the enhanced solatium is intended 
by Sec.30(2) in respect ofan award made by the 
- Collector between. April 30, 1982, and Sep- 
tember 24, 1984. Likewise the benefit of the 
enhanced solatium is extended by Sec.30(2) to 
the case of an award made by the Court 
between April 30, 1982, and September 24, 
1984, even though it be upon reference from an 
award made before April 30, 1982.” 
The Court went on to point out that: 
mE Sec.30(2) of the Amendment Act extends 
the benefit of the enhanced solatium to cases 
where the award by the Collector or by the 
Court is made between April 30, 1982, and 
September, 24, 1984, or to. appeals against 
such awards decided by the High Court and the 
Supreme Court whether the decisions of the 
High Court or the Supreme Court are ren- 
dered before September 24, 1984, or after that 
date. All that is material is that the award by 
the Collector or by the Courtshould have been 
_ made between April 30, 1982, and September 
24, 1984. We find ourselves in agreement with 
the conclusion reached by this Court in 
K.Kamalajammanniavaru v. Special Land 
Acquisition Officer, (1985)1. S.C.C. 582, and 
find ourselves unable to agree with the view 
“© „takenin BhagSingh v. Union Territory of Chan- 
° 7 digarh, (1985)3 S.C.C. 737. The expanded 
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meaning given to Sec.30(2) in the latter case 
does not, in our opinion, flow reasonably from 
the language of that subsection. It seems to us 
that the learned Judges in that case missed the 
significance of the word ‘such’ in the colloca- 
tion ‘any such award’ in 'Sec.30(2). Due signifi- 
cance must beattached to that word, and toour 


"mind it must necessarily intend that the appeal 


-to the High Court or the Supreme Court, in 
which the benefit of the enhanced solatium is 
to be given, must be confined to an appeal 


against an award of the Collector or of the 


Court rendered between April 30, 1982 and 
September 24, 1984.” (emphasis supplied). 
20. We find that this decision which was rendered 
bya Constitution Bench of this Court comprising 
five learned Judges runs in no way counter to the 
view which we have taken and, in fact, it lends 
some support to the view which we are taking. In 
the case before us, as the Reference Court has 
made its award after September 24, 1984 the benefit 
of the provisions of Sec.23(1- A) was Clearly avail- 
able to the claimant as held in the impugned 

judgment. 


21. In the result, the appéal arising out of Special 
Leave Petition (Civil) No.14297 of 1990 in Union _ 


of India v. Zora Singh, must be dismissed with 
costs. 


` 22. As far as the other appeals filed by the Union 


of India which have been heard together with the 
Union of India v. Zora Singh, are concerned, learned 
counsel for the Union of India has not drawn our 
atténtion to any material difference in the rele- 
vant facts therein from the facts in Union of India 
v. Zora Singh. In fact, thearguments proceeded on 
the footing that all the relevant facts were the 
sameas in the case of Union of India v. Zora Singh. 
In a result, all these appeals must also be dis- 
missed, however, with no order as to costs. 

23. As far as the appeals before us which have been 
filed by the claimants are concerned, the samewill 
have to be placed before appropriate benches of 
this Court for disposal in the light of this deeision. 


BS. ` M Appeal disposed of. 
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IN THE SUPREME COURT OF INDIA. - 


Present:- K.Ramaswamy and G.N.Ray, JJ. 


C.A.Nos.5054-55 of 1991 16th December, 199]. 
` Dalpat Kumar and another Appellants - 
wus 

Prahlad Singh and others ... Respondents. 


‘Civil Procedure Code (V- of 1908), 0.39, Rule-1 - 


- Satisfaction of Court that there is a prima facie 
case, --If sufficient by itself to grant injunction - 


‘Irreparable injury’ - What is - ‘Balance of conven- 


ience’ - How to'be found - Suit for setting aside a 
decree in prior suit - An interim injunction if and 
when can be granted. 

O.39; Rule 1 is primarily concerned with the pres- 
, ervation of the property in dispute till légal rights 
are adjudicated. Injunction isa judicial process by 
which a party is required to do or refrain from 
doing any particular act: It is in the nature of 
preventive relief to a litigant to prevent possible 
future injury. In other words the Court, on exer- 
cise of the power of grantingad interim injunction 
is to preserve the subject matter of the suit in the 
status quo for the time being. It is settled law that 
the grant of injunction is a discretionary relief. 
Theexercise thereof is sübject to thecourt satisfy- 


ing that (1) there is.a serious disputed question to - 


be tried in the suit and that on the facts before the 
Court, there is probability of his being entitled to 
the relief asked for by the plaintiff/defendant (2) 
the court's interference is necessary to protect the 
party from the species of injury. In other words, 

irreparable injury or damage would ensue before 
the legal right would beestablishedat trial, and (3) 
that the comparative hardship or mischief, or 
inconvenience which is likely to occur from with- 
Holding the injunction will be greater than that 
would be likely to arise from granting it. There- 


fore, the burden is on the plaintiff by evidence, . ~ 
aliunde by affidavit or otherwise that there is a ] 
prima facie case’ in his favour which needs adjudi- ' 


cation at the trial. The existence of the prima facie 
right and infraction of thé'enjoyfnent of his prop- 
erty or the right -is a.condition for the-grant of 
temporary injunction. Prima facie'case is rot to be 
confused ‘with prima facie title which has to, be 


established’ on evidence at'the trial. Only prima : 
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facie case is a substantial question raised, bora 
fide, which needs investigation and a decision on 
merits: Satisfaction that there is a prima facie case 
by itself is not sufficient to grant injunction. The 
Court further has to satisfy that non-interference’ 
by the court would result in ‘irreparable injury’ to 
the party seeking relief and that there is no other 
remedy available to the party except one to prant 
injunction and he needs protection from the con- 
sequences of apprehended injury as disposses- 


. Sion. Irreparable injury, however, does not mean 
Interim Injunction - Grant of - Ambit and scopeof . 


4 


that there "must be no physical possibility of 
repairing the injury but means only that the injury 
must be a material one, namely one that cannot bc 
adequately compensated by way of damages. The 
third condition also is that the ‘balance of conven- 
ience' must be in favour of granting injunction. 

The Court while granting or refusing to grant > 
injunction should exercise sound judicial discre- 
tion to find the amount of substantial mischief or 
injury which is likely.to be caused to the parties if 
the injunction ‘is refused and compare it with that 
which is likely to be caused to the other side ifthe 
injunction is granted. If on weighing competing 
possibilities or probabilities of likelihood of 
injury and if the Court considers that pending the 
suit, the subject'matter should be maintained in 
status-quo, an injunction would be issued. Thus, 
the court has to exercise its sound judicial discre- 
tion in granting or refusing the relief of ad interim 
injunction pending thesuit. Undoubtedly, inasuit 
seeking to set aside the decree, the subject matter 


' in the earlier suit, though became final, the court 


would in án appropriate case grant ad interim 
injunction when the party seeks to set aside the ` 
decree‘on the ground of fraud pleaded in the suit 
or for want ‘of jurisdiction in the court which 
passed the decree. But the court would be circum- 
spect before granting the injunction and look to 
the conduct of the party, the probable injuries to 
either party and whether the plaintiff could be 
adequately compensated if injunction is refused. 

: [Paras 4, 5or 6] 
A.K. Srivastava, for Appellants. : 
Anis Ahmed Khan, for Respondents. ^ ` - 
The Judgment of the Court was delivered by 
K Ramaswamy, J.:- Leave granted. 
2. Sri S.K Jain, on his application, is dischárged. 
3. Heard tlie. counsel on either side. This is the 
fourth round of litigation relating to. the sae, x 
subject matter. ;On June: 14, 1979* the efirst 
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appellant claimed to have entered into an agree- 
ment to purchase the residential house situated in 
Jaipur for a consideration of Rs.51,000. He laid 
the suit for specific performance and the suit was 
decreed ex parte. On August 10, 1983, thesale deed 
was executed through court. On April 28, 1984, 
the respondent’s wife filed Suit No.83 of 1984 and 
alsosought fortemporary injunction from dispos- 
session. In May, 1984, the trial court rejected the 
application for ad interim injunction, which was 
confirmed, on appeal, by the High Court on July 
14, 1987. Thereafter the suit was got dismissed for 
non-prosecution. The first appellant filed Execu- 
tion Application No.6 of 1985 in which -the 
respondent filed five unsuccessful objections. The 
first was dismissed on March 4, 1987. The second 
oneon December 4, 1987, which was confirmed on 
revision by the High Court on January 20, 1988. 
The third one on October 4, 1987 and fourth one 
on January 17, 1989. Even thereafter fifth objec- 
tion was filed on May 23, 1989 which was dis- 
missed on October 24, 1989. This was also con- 
firmed by the High Court in Civil Revision No.109 
of 1990, dated August 7, 1990. The third round of 
litigation was started at the behest of his sons in 
O.S.No.278 of 1988 claiming to be the joint family 
property and for a declaration that the sale does 
not bind them and theysought for partition. They 
also sought for ad interim injunction which was 


rejected on July 7, 1988. On appeal, the High, 


' Court in Misc. Appeal No.177 of 1988 confirmed 
it by the order dated July 26, 1988. The fourth 
round of litigation was started by the respondent 
in filing the present suit on December 7, 1988 
. pleading, that the first appellant being his counsel 
played fraud on him, in paragraphs 9 and 10, the 
details of which are not material for the purpose of 
this case. He also sought for an interim injunction 
from dispossession. In the meanwhile a part of the 
property, namely, shops were obtained symbolical 
possession by the first appellant. The trial court by 
order dated November 3, 1990 dismissed the 
application. On appeal, the High Court in 


Misc.Appeal Nos. 498 of 1990 and 501 of 1990 by 


the impugned order dated February 26, 1991 
allowed the applications and granted ad inrerim 
injunction restraining the appellants from taking 
possession of the residential portion. 

44. O.39, Rule 1(c) provides that temporary injunc- 
tion may be granted where, in any suit, it is proved 


* by "ihe affidavit or otherwise, that the defendant 
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threatens to dispossess the plaintiff or othérwise 
cause injury tọ the plaintiff in relation to any 
property in ‘dispute in the suit, thé court may by 
order grant a temporary injunction to restrain 
such act or make such other order for the purpose 
of staying and preventing.....or dispossession. of 
the plaintiff or otherwise causing injury to the 
plaintiff in relation to any property in dispute in 
the suit as the court thinks fit until the disposal of 
the suit or until further orders. Pursuant to the 
recommendation of the Law Commission Clause 
(c) was Erought on statute by Sec.86(i)(b) of the 
Amending Act 104 of 1976 with effect from Febru- 
ary 1, 1977. Earlier thereto there was no express 
power except the inherent power under Sec.151, 
C.P.C. tc grant ad interim injunction against dis- 
possession. Rule 1 is primarily concerned with the 
preservation of the property in dispute till legal 
rights are adjudicated. Injunction is a judicial 
process by which a party is required to do or 
refrain from doing any particular act. It is in the 
nature 0: : preventive relief to a litigant to prevent 
future possible injury. In other words the Court, . 
on exercise of the power of granting ad interim 
injunction is to preserve the subject matter of the 
suit in thestarus quo for the time being. Itisscttled 
law that the grant of injunction is a discretionary 
relief. The exercise thereof is subject to the court 
satisfying that (1) there is a serious disputed ques- 
tion to be tried in the suit and that on the facts 
before the court, there is probability of his being 
entitled to the relief asked for by the plaintiff/ 
defendant, (2) the court's interference is neces- 
sary to protect the party from thespecies of injury. | - 
In other words, irreparable injury or damage would 
ensue before the legal right would be established 
at trial; end (3) that the comparative hardship or 
mischief or inconvenience which is likely to occur 
from withholding the injunction will be greater 
than that would be likely to arise from granting it. 
5. Therefore, the burden is on the plaintiff by 
evidence, aliunde by affidavit or otherWise that 
there is a ‘prima facie case’ in his favour which 
needs adjudication at the trial. The existence of 
the prima facie right and infraction of the enjoy- 
ment of his property or the right isa condition for 
the grant of temporary injunction. Prima facie 
case is not to be confused with prima facie title 
which has to be established on evidence at the 
trial. Only prima facie case is a substantial qucs- 
tion raised, bona fide, which needs investigation 
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and a decision on merits. Satisfaction that there is 
aprima facie case by itself is not sufficient to grant 
injunction. The court further has fo satisfy that 
non-interference by the court would result in 
‘irreparable injury’ to the party seeking relief and 
that there is no other remedy available to the party 
except one to grant injunction and he needs pro- 
tection from the consequences of apprehended 
injury or dispossession. Irreparable injury, how- 
ever, does not mean that there must be no physical 
| possibility of repairing the injury but means only 
that the injury must bea material one, namely one 
that cannot be adequately compensated by way of 
- damages. The third condition also is that the ‘balance 
of convenience’ must be in favour of granting 
injunction. The court while granting or refusing to 
grant injunction should exercise sound judicial 
discretion to find the amount of substantial mis- 
chief or injury which is likely to be caused to the 
parties if the injunction is refused and compare it 
with that which is likely to be caused to the other 


side if the injunction is granted. If on weighing . 


competing possibilities or probabilities of likeli- 
hood of injury and if the court considers that 
pending the suit, the subject matter should be 
maintained in status quo, an injunction would be 
issued. Thus, the court has to exercise its sound 
judicial discretion in granting or refusing the 
relief of ad interim injunction pending the suit. 
6. Undoubtedly, in a suit seeking to set aside the 
decree, the subject matter in the earlier suit, though 
became final, the court would in an appropriate 
case grant ad interim injunction when the party 
' seeks to set aside the decree on the ground of fraud 
pleaded in thesuit or for want ofjurisdiction in the 
Court which passed the decree. But the court 
would be circumspect before granting the injunc- 
tion and look to the conduct of the party, the 
- probable injuries to either party and whether the 
plaintiff could be adequately compensated if 
injunction is refused. This case demonstrates (we 
aie nof expressing any opinion on the plea of fraud 
or their relative merits in the case or the validity of 
the decree impugned), suffice to state that the 
conduct of the respondent militates against the 
bona fides. At present there is asale deed executed 
by the court in favour of the first appellant. If 
ultimately the respondent succeeds at the trial, 
they can be adequately compensated by awarding 
‘damages for use and occupation from the date of 
dispossession till date of restitution. Repeatedly 
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thecivil court and the High Court refused injunc- 
tion pending proceedings. For any acts of damage, 
ifattempted to be made, to the property, or done, 
appropriate direction could be taken in thesuit. If 
any alienation is made it would be subject to 
doctrine of Jis pendens under Sec.52 of the Trans- 


-fer of Property Act. The High Court without 


adverting to any of these material circumstances 
held that balance of convenience lies in favour of 


-granting injunction with the following observa- 


tions, “keeping in mind the history, various facts 
which have been brought to my notice, and look- 
ing to the balance of convenience and irreparable 
loss, I think it will be in the interests of justice to 


“allow these appeals and grant temporary injunc- 


tion that the appellants may not be dispossessed 
from the suit. property". The phrases “prima facie 
cases” “balance of convenience” and “irreparable 
loss” are not rhetoric phrases for incantation, but 
words of width and elasticity, to meet myriad 
situations.presented by men's ingenuity in given 
facts and circumstances, but always is hedgéd with 
sound exercise of judicial discretion to meet the 
ends of justice. The facts are eloquent and spcak 


. for.themselves. It is well nigh impossible to find 


from facts prima facie case and balance of conven- 
ience. The respondents can be adequatcly com- 
pensated on their success. 


7.Inourconsidered view, the High Court commit- 


ted manifest error of law in jumping to the above 


-conclusion to allow the appcal. This appcal is, 


accordingly, allowed. The order ofthe High Court 
is set aside and thatof the trial court is confirmed. 
Itis made clear that any observations made either 
by the trial court or the High Courtor of this Court 
should be taken to be not relevant at the trial on 
merits.. These are our only prima facie observa- 
tions, subject to adduction of evidence and proof 
at the trial on merits in the suit. The partics arc. 
directed to bear their own costs. 


Appeal allowed. 
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Present:- M. Fathima Beevi and S. Cana, JJ. 


C.A.No.3163 of 1983 ` Sth March, 1992. 
Smt.Guro ~ Appellant 
v. l 

Atma Singh and others `..Respondents. 


Succession Act (XXXIX of 1925), Sec. 63 - Will - 
Proof.of - Mode of - Onus of Proof. 
With regard to proof of a Will, the law is well- 
settled that the mode of proving a Will does not 
ordinarily differ from that of proving any other 
document except as to the special requirement 
prescribed in the case of a Will by Sec.63 of the 
Succession Act. Theonus of proving the Willison 
the propounder and in the absence of suspicious 
circumstances surrounding the execution of the 
Will, proofof testamentary capacity and signature 
of the testator as required by law is sufficient to 
discharge the orius. Where, however, there were 
: suspicious circumstances, the onus would be on 
the propounder to explain them to thesatisfaction 
of the court-before the Will could be accepted as 
genuine. Such suspicious circumstances may be a 
Shaky signature, a feeble mind and unfair and 
. unjust disposal of the property or the propounder 
himself taking a leading part in the making of the 
Willunder which he receives a substantial benefit. 
' The presence of suspicious circumstances makes 
the initia] onus heavier and the propounder must 
remove all legitimate suspicion before the docu- 
ment can be BED as the last Will of the 
testator. _ [Para 3] 
Cases referred to: . 
S.Venkatachala Iyengar v. B.N. Thirumajamma, 
AIR. 1959 S.C. 443: (1959)1 S.C.R. (Supp.) 426; 
Rani Purnima Devi v. Kumar Khagendra Narayan 
Dev, (1962)2 M.L.J. (S.C.) 27: (1962)2 An.W.R. 
(S.C.) 27: (1962)1 S.C.J. 725: (1962)3 S.C.R. 195: 
A.LR. 1962 S.C. 567; Jaswant Kaur v. Amrit Kaur, 
(1977)1 S.C.R. 925: (1977)1 S.C.C. 369. 
R.Satish, for Appellant. z 
The Judgment of the Court was delivered du 
S.C. Agrawál, J.:- The question for consideration 
in this appeal relates to the genuineness ofa Will 
Said to De executed by one Ganga Singh whereby 
e hebequeathed all his property to his distant cousin, 
Atma Singh, respondent 1, the grandson of the 
ar 
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brother of the grandfather of Ganga Singh. Ganga 
Singh had a brother Ranga Singh and a sister 
Banti. Both, Ranga Singh and Banti had: died 
during the life time of Ganga Singh. Smt.Guro, 
the appellant herein, is the daughter of Banti. At 
the time ofhis death, on October 10, 1968, Ganga 
"Singh was having one-third share in land measur- 


. ing 148 kis. 11 mis. in village Dall, Tehsil Patti, 


District Amritsar. On October 2, 1968, Ganga 
Singh is said to have executed the Will in question 
whereby he bequeathed his'entire property to 
respondeat 1. After the death of Ganga Singh, 
proceedings regarding mutation of the lands in his 
share weze initiated and in those proceedings 
respondent 1 sought mutation in his favour on the 


basis of.the Will. The appellant sought mutation . 


as the nearest heir, being daughter of Ganga Singh’s 


: sister. The Assistant Collector, I Grade, Patti 


sanctioned the mutation in favour of the appellant 
and did not accept the Will on the ground that it 
was not beyond suspicion. Thereafter respondent 
1 filed a suit for declaration wherein he claimed 


' One-third share of Ganga Singh on the basis of the 


Will dated October 2, 1968. The said suit was 
contested by the appellant who disputed the genu- 
ineness of the Will. Respondent 1 did not accept 
the claim of the appellant and disputed that she is 


the daughter of the sister of the testator, Ganga- 


Singh. The Sub-Judge, I Class, Patti by his judg- 


ment dated July 25, 1972 decreed the said suit of > 


respondent 1 on the view that the execution of the 
Will by Ganga Singh was duly proved and at the 
time of the said execution, the testator was in a 
sound staze of mind. The Sub-Judge, however, 


found that the appellant is the daughter of Ganga . 
Singh’s sister Banti. On appeal, the Additional , 


~ 


District Judge, Amritsar, by his judgment dated . 


Septembe- 22, 1973, reversed the decree of the 
Sub-Judge and dismissed the suit of respondent 1, 

and found that the Will was not proved to be a 
genuine document executed by Ganga Singh inas- 
much as there were certain features whichethrew 
suspicion with regard to its valid execution. The 


High Court of Punjab and Haryana, by judgment . 


dated October 28, 1982, allowed the second 
appeal filed by respondent 1 and while setting 
aside the judgment and décree of the appellate 
court, restored the judgment of the trial court on 
the view that the Will had been. validly executed. 


Feeling aggrieved by the said decision of the High . 


Court, the appellant has filed this appeal. 
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2.In the Will, thet testator, Ganga Singh hasstated - 
that he had no issue nor he had any sister and that 
he had one brother who also died and he is the 
owner of the property and the land situated in 
village Dall. The testator has furtherstated thathe 
" has been ill for a long time and has become blind 


and was now seriously ill and there is no hope for '. 


his survival. He has further stated that afer his 
death,.Atma Singh, son of Mangal Sirigh, son of 
Bahadur Singh would be owner of his property 


becausé he was his real brother and he would be ^ ' 


really entitled. The scribe of the Will was 
Manohar Lal, a shopkeeper in Dall, and there is 
thumb impression of the testator. It has been 
attested by five persons, namely, Kehar Singh, 
Sarpanch Lambardar, Dall, Surjan Singh, Chanan 
Singh, Sardara Singh and Hazara Singh. In order 
to prove the Will respondent 1 examined the 
scribe Manohar.Lal (P.W.1) and two attesting 
witnesses Kehar Singh (P.W.2) and Surjan pingi: 
(P.W.3). 
3. With regard to proof ofa Will, the law is well- 
settled that the mode of proving a Will does not 
ordinarily differ from that of proving any other 
document except ds to the special requirzment 
prescribed in the case of a Will by Sec.63 of the 
Indian Succession Act.. The onus of: proving the 
Will is on the propounder and in the absence of 


suspicious circumstances surrounding the execv- . 
tion of the Will, proof of testamentary capacity . ` 


and signature of the testator as required by law is 
. | sufficient to discharge the onus. Where, however, 
there were suspicious circumstances, the onus 
would be on the propounder to explain them to 
thesatisfaction of the Court béfore the Will could 


be accepted as genuine. Such suspicious circum- ` 


stances may be a shaky signature, a feeble mind 
and unfair and unjust disposal of the property or 


the propounder himself taking a leading part in- 


the making of the Will under which he receives a 
substantial benefit. The presence of suspicious 
circumstances makes the initial onus heavier and 


the propounder must remove all legitimate suspi- , 


cion before the document can be - accepted as the 
last Will ofthe testator. S. Venkatachala Iyengar v. 
B.N.Thimmajamma, A.I.R. 1959 S.C. 443: (1959)1 


S.C.R. (Supp.) 426, Rani Purnima Devi v. Eumar ` 


Khagendra Narayan Dev, (1962)2M.L.J. (S.C.) 27: 
(1962)2 An.W.R. (S.C.). 27: (1962)1 S.CJ. 725: 
(1962)3 S.C.R. 195: A.LR. 1962 S.C. 567, Jaswant 
Kaur v. Amrit Kaur, (1977)1 S.C.R. 925: (1977)1- 


S. C.C. 369. 
4. In the, instant case, the. appelíate court It noticed f 
“the following suspicious circumstances: 
.(1) The Wili mentions that the testator had 
` been ill fora long time and was seriously ill at 
the time of execution of the Will. * 
(2) While mentioning that hé had one biother 
who had died, the testator has stated that hé 
did not have any sister, which was not correct. 
(3) Respondent 1, Atma Singh, the sole lega- 
tee, has been wrongly described as the real 
brother of the testator. 
(4) No reasons are- mentioned in the Will why 
thé appellant, who was the natural heir of the 
testator was being ignored. 
(5) Although the testator was literate, the Will - 
does not bear his signatures and bears his 
'thumb impression. 
(6) The Will is an unregistered document not 
scribed by a regular deed writer and as such 
could be prepared at any time. : 
(7) The Will was executed on October 2; 1968 


and, within eight days of the execution of the - . 


Will the testator died on October 10, 1968. 
5. The appellate court has found-that respondent 
1had made contradictory statements with respéct 
to his presence at the time of the execution of the 
Will and that in his testimony he claimed that he 
was not present at the time of the execution of the 
Will but.in.his statemerit before the revenue 
authorities in the mutation proceedings, respon- 
dent I had stated that the Will was executed in his 
presence and was thumb marked by Ganga Singh 
and when confronted with the said statement, 
respondent 1 did not deny the correctness of the 
record prepared but triéd to explain his earlier 
statement by stating that what he meant was that 
he had been informed by Ganga Singh about the 
execution of the Will. The appellate court also 
found that the scribe. Manohar Lal had made 


contradictory statements about the illness of Ganga 


Singh and that he first stated that Ganga Singh was 
not ill at the time of the execution of the WilLand 
had subsequently fallen ill and died of that illness 
but on further cross-examination, he stated that 
Ganga Singh had been lying ill since two years 
prior to the execution of the Will. The appellate 
court has pointed out that Kehar Stngh and 
respondent 1..Atma Singh had contradicted he 
recital in the Will with respect to the illness of 
ae m and have stated that He felleill 7 of 
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8/10 days prior to o his death. The appellate court 
was of the view that the recital in the Will to the 
effect that Ganga Singh had been ill since long 
leads to the conclusion that due to that illness 
Ganga Singh was of feeble mind and it was, there- 
fore necessary — the plaintiff-respondent to prove 


that advice for ignoring the natural heir was avail- 


able to Ganga Singh and the Will was not the 
outcome ofany undue influenceon the partof the 


plaintiff who was the sole legatee. Keepingin view : 


the aforesaid circumstances, the appellant court 
‘held that the Will was not proved to be genuine 
document executed by Ganga Singh. 
6. The High Court, in second appeal, reversed the 
findings recorded by the appellate court and held 
that the incorrect statements in the Will with 
regard to testator havingno sister and respondent 
1 being his real brother could not cast any doubt 
on the contents of those parts ofthe Will by which 
Specified property was bequeathed to the legatee 
and the legatee could not be made to suffer by 
some untruthfulness on the part of the testator. As 
_ Fegards the thumb impression instead of signa- 
tures of the testator on the Will, the High Court 
observed that the extent of literacy of the testator 
is not apparent from the record and that itwas not 
the case of the appellant that the thumb impres- 
sion on the Will had been obtained after the 
testator had actually died and there is no evidence 
to show that he was not in his senses when the 
scribe asked him to put his thumb impression on 
the Will. As regards the contradictory statements 
made by respondent 1 about his presence at the 
time of execution of the Will, the High Court 
observed that this lapse on the part of respondent 
1 may be due to faulty memory or maybe he was 
trying to avoid a criticism that he had tried to 
exercise some influence in getting t the Will exe- 
cuted in his favour. 
7. The High Court, in our opinion, v was not justi- 
fied in reversing the findings of fact recorded by 
theappellate court which were based on a proper 
appreciation of the evidence on record. In doing 
so, the High Court has failed to attach sufficient 
importance to the various suspicious features 
relating to execution of the Will that were pointed 
out by the appellate court. The High Court has not 
even noticed the fact that the testator had died 
within eight days of the execution of the Will and 
* théte is a recital in the Will that the testator had 
been ill for aJong time ind was seriously ill at the 
.»c 


[1992 


time of execution of the Will. In view of the said 
recital, it was necessary for the plaintiff-respon- 
dent 1 to adduce satisfactory evidence with regard 
to the nature of the illness of the testator and 
about his mental capacity to execute the Will. The 
incorrect statements in the Will with regard to 
testator having no sister and respondent 1 being 
his real brother have to be considered in this 
background. The circumstance that the testator 
had not put his signature and had put only his 
thumb impression on the Will, has been brushed 
aside by the High Court on the view that there is no 
evidence on record with regard to the literacy of 
the testator. We find that thescribe, Manohar Lal, 
P.W.1, has stated that Ganga Singh was literate 
person and had been writing receipts étc. even 
earlier. In the circumstances, it was necessary for 
the plaintiff-respondent to adduce satisfactory 
evidence to show why, instead of signatures, the 
thumb impression of the testator was obtained on 
the Will. Another significant feature which has 
been brushed aside by the High Court is about the 
role of respondent 1 in the execution of the Will 
under which he is the sole legatee. It has been 
stated by Manohar Lal, P.W.1, that Tara Singh, 

the son of respondent 1 had come to call him. To’ 
the same effect is the testimony of Kehar Singh, 

P.W.2 and Surjan Singh, P.W.3, the attesting wit- 
nesses. The Will was executed outside the resi- 
dence of respondent 1 on a bahi brought by Tara 
Singh the son of respondent 1. Respondent 1 has 
made contradictory statements about his pres- 
ence at the time of the Will. The High Court has ` 
ignored these contradictions in the statement of 
respondent 1, by a simple observation that this 


, lapse on the part of respondent 1 may be due to 


faulty memory or maybe he was trying to avoid the 
criticism that he has tried to exercise some influ- 
ence to get the Will executed in his favour. Only 
twoofthe fiveattesting witnesses have been exam- 
ined. Both of them, viz., Kehar Singh (P.W.2) and ` 
Surjan Singh (P.W.3) have made an effort tadeny 
the illness of the testator at the time of the execu- 
tion of the Will and have also departed from their 
earlier statements recorded during the mutation 
proceedings. in these circumstances, it was neces- 
sary that the other attesting witnesses should also 
have been ‘examined by plaintiff-respondent 1. 
Taking into consideration the aforesaid features, : 
we are of the view that the High Court was not 
justified in reversing the findings of fact recorded 


P4 


1) 
by the appellate court that Will is not proved to be 
a genuine document ezecuted by Ganga Singh and 
in holding that the execution of thë Will had been 
satisfactorily proved by respondent 1. 

8. The appeal is, therefore, allowed. The judgment 
and decree of the High Court of Punjab and Har- 
yana dated October 28, 1982 in Regular Second 
Appeal No.1504 of 1973 is set aside and judgment 
and decree of the Additional District Judge, Amritsar 
dated September 22, 1973 dismissing the suit of 
respondent 1 are restored. There will be no ores 
as to costs. ` 


BS. 


` Appeal allowed. 


IN THE SUPREME COURT OF INDIA. 
Present:- M.Fathima Beevi and S.C.Agrawal, JJ. 


C.A.No.3570 of 1991 4th March, 1992. 


Pn Hirachand Kundanmal ...Appellant 
Municipal Corporation of Greater Bombay and 
others 


Civil Procedure Code (V of 1908), O.1, Rule 10(2) 
- Object and scope of - Necessary party - Who is - 
Municipality issuing notice to plaintiff to demolish 
unauthorised construction of two Chattels - Struc- 
ture itself leased out to plaintiff by lessor - Lessor if 
a necessary party to suit by plaintiff against Munici- 
pality challenging validity of notice. 

Held:- It cannot besaid that the main object ofthe 
Rules 10(2), of O.1, C.P.C. is to prevent multiplic- 
ity of actions though it may incidentally have that 
effect. But that appears to be a desirable conse- 
quence of the rule rather than its main objective. 
The person to be joined must be one whose pres- 
ence is necessary as a party. What makes a person 
a necessary party is not merely that he has relevant 
evidence to give on some of the questions 
involved; that would only make him a necessary 
witness. It is not merely that he has an interest in 
the correct solution of some question involved 
andhas thoughtofrelevantarguments to advance. 
Theonly reason which makes it necessary to make 
a person a party to anaction isso that heshould be 
bound by the result ofthe action and the question 
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-to be settled, therefore, must be a question in the 


action which cannot be effectually and completely 
settled unless he is a party. The line has been 
drawn ona wider construction of the rule between 
the direct interest or the legal interest and 
commercial interest. It is, therefore, necessary 
that the person must be directly or legally inter- 
ested in the action inthe answer, ie. he can say that 
the litigation may lead to a result which will affect 
him legally that is by curtailing his legal rights. It 
is difficult to say that the rile contemplates join- 
ing asa defendant a person whose only object is to 
prosecute his own cause of action. [Para 14] 
-The courts below have assumed that the subject- 
matter of the litigation is the structure erected by 
the respondent or in' other words, the service 
station which has been allowed to be operated 


upon by the plaintiff under the terms of the deal- . 


ership agreement. The notice does not relate to 
that structure but is in relation to the two chattels 
stated to have been erected by the present plaintiff 
unauthorisedly. According to the appellant these 
chattels/structures are movables on wheels and 
‘plates where servicing and/or repairs are done and 
used for storing implements of the machanics. 
Respondent 2 has no interest in these chattels and 
the demolition of the same in pursuance to the 
notice is not a matter which affects the legal rights 
of the respondent: The court below, therefore, 
failed to note that respondent 2 has no direct 


interest in the subject-matter of the litigation and ' 


the addition of the respondent would result in 
causing serious prejudice to the appellant and the 
substitution or the addition of a new cause of 
action would only widen the issue which is 
required tọ-be adjudicated and settled. The join- 
ing of the party would embarrass the plaintiff and 
issues not germane to the suit would be required 
to be raised. The mere fact that a fresh litigation 
can be avoided is no ground to invoke the power 
under the rule in such cases. [Para 18]. 


Cases referred to: 

Razia Begum v.: Anwar Begum, A.LR. 1958 
S.C. 886: 1959 S.C.R. 1111; Dollfus Mieg et Com- 
pagnie S.A. v. Bank of England, (1950)2 All E.R. 
605; Amon v. Raphael Tuck & Sons Ltd., (1956)1 
All E.R. 273: (1956)1 Q.B. 357; Natiorml Textiles 


Workers Union v. P.R.Ramakrishnan, A.I.R. 1983. 


‘S.C. 759: 1983 CrLL.J. 1102: (1983)1 S.C.C. 105: 
1983 S.C.C. (CrL.) 572: (1983)2 S.CW.R4269. ° 
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K Parasaran, Senior, Advocate (Joquim Reis and 
Kailash Vasdev, Advocates with him), for Appel- 
lant. 
D.N.Mishra (for, J.B.D. & Co. bx and M. S. Ganesh, 
for Respondents. 
The Judgment of the Court was delivered by. 
_Fathima Beevi, J.:- We have to consider in this 
appeal the question whether respondent 2isa 
necessary or proper party to be joined as defen- 
dant under O.1, Rule 10 of the C.P.C., in the suit 
instituted by the appellate against respondent 1. 
2. Under the Dealership Agreement of 1974, the 
appellant is in possession of the service station 
erected on the land held by respondent 2 herein, 
the Hindustan Petroleum Corporation Limited as 
lessee. The service station consists of a petrol 
pump in the ground floor and a structure with an 
open terrace for parking of vehicles. . Respondent 
` 1, the Municipal Corporation of Greater Bombay 
: issued notice dated August 5, 1988 under Sec. 351 
of the Municipal Corporation Act to the appel- 
lant for demolition of two chattels on the terrace 
on the ground that these were unauthorised con- 


structions. The appellant instituted the Suit No.6181 : 


of 1988 before the City Civil Court, Bombay, 
challenging the validity of the notice and for 
injunction restraining the Municipal Corporation 
from demolishing the structures. Interim injunc- - 
tion was granted by the court. 

3. On September 9, 1988 respondent 2applied for 
being impleaded as additional 'defendant in the 
suit on the ground that they have materials to 
show that the constructions are unauthorised, and 


they are necessary parties to the litigation. The. 


court by order dated August 22, 1989 directed the, 
appellant to add respondent 2 as defendant and 
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defendant. Respondent 2 is neither a necessary 
nora proper party to the suit. The addition of the 
respondent would enlarge the issue in the suit. 


Reliance was placed on the decision of this Court - : 


in Razia Begum v. Anwar Begum, A.I. R. 1958 S.C. 
886: 1959 S.C.R. 1111. ' ; 
5. It was argued that the court cannot direct addi- 
tion of parties against the wishes of the plaintiff 
who cannot be compelled to proceed against a 
person agaiast whom he does not claim any relief. 
Plaintiff is no doubt dominus litis and is not bound 
to sue every possible.adverse claimant in the same 
suit. He may chooseto implead only those persons 
as defendants against whom he wishes to proceed 
though under O.1, Rule3, to avoid multiplicity of 
suit and needless expenses all persons against 
whom the right to relief is alleged to exist maybe - 
‘joined as defendants. However, the court may at 
any stage of the suit direct addition of parties. A 
party can be joined as defendant even though the ` 
plaintiff does not think that he has any cause of 
action against him. Rule 10 specifically provides 
that it is open to the court to add at any stage of the 
suit a necessary party or a person whose presence 
before the court may be’ necessary in order to 
enable the court to-effectually and completely 
adjudicate upon and settle all the questions 
- involved in the suit. . . 
6. Sub-rule (2) of Rule 10 gives a wide discretion 
to the court to meet every,case of defect of parties 
and is not aifected by the inaction of the plaintiff 
to bring the necessary parties on record. The question 
ofimpleadment ofa party has to be decidedonthe - 
touchstone‘of O.1, ‘Rule 10 which provides. that 
only a necessary or a proper party may be added. A 
necessary party is one without whom no order can 


amend the-plaint suitably rejecting the conten- _,- be madeeffectively. A proper party is one in whose 


tions of the appellant that respondent 2 was nei- 
ther a necessary nor a proper party to be 
impleaded in the suit. The appellant filed 
W.P.No.42290f 1989 under Art.227 of the Consti- 
tution of India in the High Court of ‘Bombay 
challenging the correctness of the order. The High 
Court by the impugned judgment dismissed the . 
writ petition. This appeal by special leave is 
` directed against the judgment of the High Court 
dated October 13, 1989. . 

. 4. Three grounds have been urged by the learned 
gounsel for the appellant against the sustainabil- 
* ity Of the order. The plaintiff was dominus litis and; 
therefore, caanot be forced tojoin respondent 2as 


absence an effective order can be made but whose 
presence is necessary for a complete and final 
decision on the question involved in tre proceed- 
ing. The acdition of parties is generally not a 
question of:nitial jurisdiction of the Court, butof . 
a judicial discretion which has to be exercised i in 
view ofall the facts and circumstances ofa particu- 
lar case. 

7. The respondents do not seriously, dispute the 
position that the respondent 2 is not a necessary 
party to the suit in the sense that .without their 
presence an effective. order cannot be ‘passed. 
However; they, support the view that respondent 2 
. isa proper party whose presence is necessary for a 
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complete adjudication on thé controversy. In the `- beaddedasa party toa suit, heshould havea direct 


light of the clear language of the rule, itisnotcpen - 
to the appellant to contend that a person cannot 
be added as defendant even in.a case wherc-his 


presenceis necessary to enable the court to decide . 


the matter effectively. ` : =. 
8. The case really turns on the true constructicn of - 
the rule in particular the meaning.of the words 
“whose presence before the court may be neces-- 
sary in order to enable the court effectually and 
completely to adjudicate upon and settle alLthé 
questions involved in the suit". The court is 
empowered to join a person whose presence is 
/ necessary for the prescribed purpose and cannot, 
under the rule direct the addition of a person 
whose presence is not necessary for that purpose: 
If the intervener has a cause of action against the 
plaintiff relating to the subject matter of the exist- 
ing action, the court has power to join the 
intervener so as to give effect to the primary object 
of the order which is to pon Eruljipticly of 
"actions. 

:9. [n the present case, the dübiett matter of the 
dispute between the appellant and respondent 1 is 
the demoiition of the unauthorised construction 
in pursuance to the notice under Sec.351 of the 
Bombay Municipal Act, Respondent 2, the lessee, 
in possession of theservice stationasserts that the 
appellant has made an unauthorised construction 
and respondent 2 is in possession of material 
-evidence to that effect. No notice has been issued 
to respondent 2 by thé Municipal Corporation 
andnocaseofanycollusion between the appellant 
‘and the Municipal Corporation is alleged. On the 
other hand, it is the case of the appellant that 
respondent 2 is instrumental in the initiatian of 
the proceedings by, the Municipal Corporation 
against the appellant and the present application 
is for collateral purposes. In the light of such 
averments, it has to be considered whether 
respondent 2 is a necessary or T. proper party in the 
present action. 


10. The power of the court to add parties under . 


O.1, Rule 10, C.P.C., came up for consideration 
before this Courtin Razia Begum v. Anwar Begum, - 
ALR. 1958 S.C. 886: 1959 S.C. R. 1111. In that case 
itwas pointed out that the courts in India have not 
treated the matter of addition of parties as raising 
any question of the initial jurisdiction of the court 
and that it is firmly established as a result of 
. judicial decisions that in order that a person may 
SC8 


: interest in the subject-matter of the litigation 


- whether it be the questions relating! to movable or 


immovable property. . >.. 

11. In that case the appellant instituted a case 
against respondent 3 inter alia for a declaration 
that she was his lawfully. married wife. Respon- . 


` dent 3 filed his written statement admitting the 


Claim but on the same date respondents 1 and 2 
made an application under O71, Rule 10(2), C.P.C,, 


_ for being impleaded in the suit as defendants on 


the grounds that they were respectively the wife 
and son of respondent 3 and that they were inter- 
ested in denying the appellant's status as wife and 
the status of children as the legitimate children of 
respondent 3; that the suit was the result of the 
collusion between theappellant and respondent 3 
and that if the appellant was declared to be law- 


`, fully wedded to respondent 3, the rights and inter- 


ests of respondents 1 and 2in theestate of respon- 
dent 3 would be affected. The application. was . 
contested by both the appellant and respondent 3., 
Thé trial court allowed the application and the 


: order was ‘confirmed by the High Court in its 


revisional jurisdiction. The question in the appeal 
before this Court was whether the lower court did 
not exceed their powers in directing the addition 
of respondents 1and 2 as parties defendants in the 
àction. 


.12. Sinha, J. speaking for the majority said that a 


declaratory judgment in respect of a disputed 
status will be binding not only upon parties actu- 
allybefore the court, butalso upon persons claim- 


` ing through them respectively. The court laid down 


the law that in a suit relating to property in order 
that a person may be added as a party, he should 
have a direct interest as distinguished from a 
commercial interest in the subject-matter of the 
litigation. Wherethesubject-matter ofa litigation 
isa declaration as regards status or a legal charac- 
ter, the rule of present or direct interest may be 


relaxed in a suitable case where the court is of the 


opinion that by adding that party it would be ina 
bettér position effectually and completely to adju- 
dicate upon the controversy. In casés covered by 
the statutory provisions of Secs.42 and 43 of the 
Specific Relief Act, the court is not bound to grant : 


- the declaration prayed for on a mere admission, of 


theclaimbythe defendant. Ifthe court hasreasons e 
to insist upon a clear proof apart from the adm-  * 


sion, the. result of a declaratory degree or the. 
. kis it 


38 
question of status such as the controversy in that 


suit affects not only the parties actually before the ` 


court, but generations to come and in view of that 
consideration, the rule of present interest as evolved 
by case law relating to disputes about property 
does not apply with full force. Applying the propo- 
sitions enunciated to the facts of the case, the 
courtcame to the conclusion that the courts below 
did not exceed their power in directing the addi- 
tion of respondents 1 and 2 as parties defendants 
in the action nor it could be said that the exercise 
of the discretion was not sound. 

13. A clear distinction has been drawn bétween 
suits relating to property and those in which the 
subject-matter of litigation is a declaration as 
regards status or legal character. In the former 
category, the rule of present interest as distin- 
guished from the commercial interest is required 
to be shown before a person may be added as a 
party. o 

14. It cannot be said that the main object of the 
rule is to prevent multiplicity of actions though it 
may incidentally have that effect. But that appears 


.to be a desirable consequence of the rule rather 


than its main objective. The person to be joined 
must be one whose presence is necessary as a 
party. What makes a person a necessary party is 
not merely that hé has relevant evidencé to giveon 
some of the questions involved; that would only 
make him a necessary witness. It is not merely that 
he has an interest in the correct solution of some 
question involved and has thought of relevant 
arguments to advance. The only reason which 
makes it necessary to make a person a party to an 
action is so that he should be bound by the result 
ofthe action and the question to be settled, there- 
fore, must be a question in the action which cannot 
be effectually and completely settled unless he is a 
party. The line has been drawn on'a wider con- 
struction ofthe rule between the direct interest or 
the legal interest and commercial interest. It is, 


- therefore, necessary that the person must be 


directly or legally interested in the action in the 
ánswer, i.e. he can say that the litigation may lead 
to a result which will affect him legally that is by 
curtailing his legal rights. It is difficult to say that 
the rule contemplates joining as a defendant a 
persos whose only object is to prosecute his own 
gause of action. Similar provision was considered 
in Amon v. Raphael Tuck & Sons Ltd., (1956)1 All 
E.R,273:41956)1 Q.B. 357, wherein after quoting 
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the observations of Wynn-Parry, J. in Dollfus Mieg 
et Compagnie S.A. v. Bank of England, (1950)2 All 
E.R. 605, 611 that their true test lies not so much 
in an analysis of what are the constituents of the 
applicants’ rights, but rather in what would be the 
result on the subject matter of the action if those 


. rights could be established, Devlin, J. has stated: 


“The test is ‘May the order for which the plain- 

tiffis asking directly affect the intervener in thé 

enjoyment of his legal rights." , 
15. It has been strenuously contended before us 
that respondent 2 has no interest in the subject 
matter of the litigation and the presence of the 
respondent is not required to adjudicate upon the. 
issue involved in the suit or for the purpose of 
deciding the real matter involved. It is pointed out 
that the subject matter in the suit is the notice 
issued by the Municipal Corporation to the appel- 
lant and the issue is whether it is justified or not. 
The Hindustan Petroleum Corporation Ltd., is 
interested in supporting the Municipal Corpora- 
tion and sustaining the action taken against the 
appellant. But that does not amount to any legal 
interest in the subject matter in the sense that the 
order, if any, either in-favour of the appellant or 
against the appellant would be binding on this 
respondent. It is true that being lessee of the 
premises, the Hindustan Petroleum Corporation 
Ltd., has an answer for the action proposed by the. 
Municipal Corporation against the appellant, but 
for the purpose of granting the relief sought for by 
the appellant by examining the justification of the 
notice issued by the Municipal Corporation, it is 
not necessary for the court to consider that 
answer. If that be so, the presence of the respon- 
dent cannot be considered as necessary for the 
purpose of enabling the court to effectually and 
completely adjudicate upon and settle all the 
questions involved in the suit. The appellant is 
proceeded against by the Municipal Corporation 
for the alleged action in violation of the municipal 
laws. The grievance of the respondent against the 
appellant, ifany, could only be for violation of the 
agreement and that is based on a different cause of 
action. The consolidation of these two in the same 
suit is neither contemplated nor permissible. 
16. The learned counsel for the respondent on a 
reference to the broad principles laid down in 
National Textiles Workers’ | Union v‘ 
P.R.Ramakrishnan, A.ILR. 1983 S.C. 759: 1983 
Crl.L.J. 1102: (1983)1 S.C.C. 105: 1983 S.C.C. 
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(Crl.) 572: (1983)2 S.C.W.R. 269, maintained that 
respondent 2 hasa right to be heard in thesuit filed 
by the appellant against the Municipal Corpora- 
tion inasmuch as the respondent is the lessee who 
is not answerable for the illegal actions of the 
appellant. Itwas held in that case that the workers 
ofa company are entitled to appear at the hearing 
of the winding up petition whether to support or 
oppose it. The Court considered wider public 
interest involved and said that in winding up of a 
company or changing its management, the court 


must take into consideration not only the interest , 


of the shareholders, creditors but-also amongst 
other things the interest of the workers and that 
the workers must have an opportunity of being 
heard for projecting and safeguarding their inter- 
est before a winding up order is made by the court. 
That principle has no application in a civil litiga- 


tion. where licensee questions the action of the. 


legal authority and the lessee would not be 
affected in whatever way the decision is rendered. 
17. The City Civil Judgein para 32oftheorder said 
that the Hindustan Petroleum Corporation Ltd., 
are the lessees of the plot as also the premises, the 
plaintiff is merely theiz dealer, they have a right, 
title and interest in the suit premises and the 
applicants are proper and necessary parties as 
they have interest in the subject matter of the 
litigation and their presence will be necessary and 
proper to effectively adjudicate upon and deter- 
mine the cause of action in the suit. The High 
- Court also in confirming the order said that the 
notice which is challenged is in respect of struc- 
ture which belongs to respondent 2 and the 
respondent’s presence is ney for effective 
adjudication. 
18. The courts below have assumed that the sub- 
ject-matter of the litigation is the structure erected 
by the respondent or in other words the service 
station which has been-allowed to be operated 
upon by the plaintiff under the terms of the deal- 
ership agreement. The notice does not relate to 
that structure but is in relation to the two chattels 
stated to have been erected by the present appel- 
lant unauthorisedly. According to the appellant 
these chattels/structuzes are movables on wheels 
and plates where servicing and/or repairs are done 
and used for storing implements of the mechanics. 
Respondent 2 has no interest in these chattels and 
the demolition of the same in pursuance to the 


notice is not a matter which affects the legal rights. 


of the respondent. The court below, therefore, 
failed to note that respondent 2 has no direct 
interest in the subject-matter of the litigation and 
the addition of the respondent would result in 
causing serious prejudice to the appellant and the 
substitution or the addition of a new cause of 
action would only widen the issue which is 
required to be adjudicated and settled. The join- 
ing of the party would embarrass the plaintiffand 
issues not germane to the suit would be required 
to be raised. The mere fact that a fresh litigation 
can be avoided is no ground to invoke the power 
under the rule in such cases. . 
19. We are, therefore, of the view that the courts 
below were wrong in concluding that respondent 


.2isa necessary or a proper party to be added as a 


defendant in the present suit instituted by the 
appellant. : / 
20. We accordingly allow the appeal and set asjde 
the impugned judgment. : 


BS. -~--- Appeal allowed. 
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IN THE SUPREME COURT OF INDIA. 
Present:- N.M.Kasliwal and M.M.Punchhi, JJ. 


C.A.No.706 of 1975 15th May, 1992. 


OMNE Hussain and others, ... Appellants 
Special Deputy Collector, Land Acquisition, 
Hyderabad ... Respondent. 


(A) Land Acquisition Act (I of 1894), Secs.23(2) 
and 28 (as amended by Act (LXVIII of 1984) - 
Award of solatium and award of interest on the 
amount of compensation - Distinction between. 
There is a slight distinction in the case of award of 
solatium and the award of interest on the amount 
of compensation. The solatium is given .on 
account of compulsory acquisition while the inter- 
est is awarded to compensate the delayed payment 
of the amount of compensation to which the claim- 


"ant becomes entitled as soon as posgession is. 


taken from him till the payment is, made in „the 
court. Thys so far as the grant of solatium for ° 
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compulsory nature of the acquisition is concerned; 
it comes into operation on, the date when the 
award is given by the Collector or the court and the 
. rate of solatium would be governed according to 
the rate prevailing on the date of award made by 
the Collector or the court. But so far as the pay- 
mentofcompensation is concerned, the grievance 
continues till the entire amount is paid to the 
claimant. [Para 14] 
(B) Land Acquisition Act (I of 1894), Sec.28 (as 
amended by Act LXVIII of 1984) - Enhanced rate of 
interest - Collector giving award on June 10, 1968 - 
Court giving award on August 30, 1972 - High Court 
deciding appeal on June 24, 1974 - Rate of interest 
which can be allowed. ) 
Per Kasliwal, J.:- 'The claimants would be entitled 
to interest on the enhanced amount of compensa- 
tion at the rate of 6 per centum per annum from 
June 24, 1968 the date of taking possession upto 
September 23, 1984 and at 9 per centum per 
annum from September 24, 1984 till the payment 
of such amount in the court. As the provision of 
granting interest at the rate of 15 per centum per 
annum after the date of expiry of period of one 
year from the date on which possession is taken 
Cannot be applied in terms and the amount of 
compensation has been enhanced now by this 
Court and the State had-no opportunity to make 
the payment earlier, it is deemed proper to grant 
- reasonable time to the State after which it may be 
liable to pay interest at 15 percentum per annum. 
Thus, it is directed that if such amount is not paid 
within three months from the date of. this order, 
the claimants would be entitled to interest at the 
rate of 15 per centum per annum on such amount 
from the date of this order. [Para 15] 


Per Punchhi, J.: (Partly dissenting: The amended | 


Sec.28 cannot come to the aid of the claimants- 
appellants so as to entitle item 9 per centum 
interest in the first year and 15 percentum interest 
thereafter till payment in court. The interpreta- 


tion ofthe provision or its harmonizing cannot be ` 


so elastic or so to such length so as to violate its 
clear intendment in the drive to do “complete 
justice’ or to meet ‘the ends of justice’. It is true 
though that the Constitution Bench in Union of 
India v. Raghubir Singh, (1989)2 S.C.C. 754, was 
only required to interpret the relevant provisions 
-of the Land Acquisition Act as amended in the 
wear 1984 in regard to the raté of solatium but the 
Ys expression ‘any such award’ was interpreted in the 
. is e i 
. 
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context tò exclude the benefit of enhanced sola- 
tium at the appellate level of the High Court or the 


Supreme Court unless the appeal arose against an 
award of the Collector.or of the Court ofa District 


Judge rendered between April 30, 1982 and Sep- - 


tember 24, 1984. Here instantly neither the award 


_ Of thé Collector nor the award of that court came 


within the two crucial dates. Rather the reference 
was decided by thé court on August 30, 1972 much 
before the amendment and the appeal before the 
High Court too was. decided on June 24, 1974 
much before the amendment. The High Court at 


its level and the court as the last appellate, are. 


courts of correction and in the exercise of the 
appellate jurisdiction are empowered to correct 


‘the award of the District Judge, as if the decision 
made by it would have been the award of the. 


District Judge. The interpretation of the expres- 
sion ‘any such award’ can hdve no two meanings, 
one towards the award of interest and the other 
towards solatium. Whatever be the intrinsic qual- 
ity of payment on account of solatium and con- 
trasting by that of the interest payable, claims to 
both arise from the date of taking possession till 
the payment is made in court. Ifthe governing rate 


ofsolatium would be that prevailing onthe dateof - 


the award made by the Collector or the Court, a 


fortiorari, the governing rate of interest would too: 


be the one prevailing on the date of the award 
made by the collector or the reference court. Ines: 
capably the language ofthe statute and the spirit 
mandates so. The Amendment Act of 1984 with 
effect from September 24, 1984, has enhanced rate 
of interest from the per centum to 9 per centum 
and in the given situation at 15 per centum but 
only to those acquisition which commence from 


that date and thereafter. The only exception is i 


with regard to those acquisitions: which stood 
initiated and were pending at the stages conceived 


of by the transitional provisions. Agreeing with _ 


Kasliwal, J., on the rate of interest proposed would 
mean militating against the ratio of the Constitu- 
tion Bench in Raghubir Singh’s case, (1989)28.C.C. 
754. I would order grant of 6 per centum 
interest on the enhanced compensation to the 
claimants-appellants from the,date of taking pos- 
session of the law‘acquired till payment denying 
myself the exercise of harmonising these provi- 
sions and refraining myself from discovering any 
hidden meaning when the language of the statute 
is clear and plain and has been interpreted in 
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Raghubir Singh's Case, (1989)2 S.C.C. 754. There- 
fore, right from June 24, 1968, the date of taking 
possession till payment of such amount is made in 
court, the claimants-appellants are entitled to 6 
per centum as interest. Sequelly, neither the claim- 
ants-appellants are entitled to 9 per centum per 
annum interest from April 24, 1984 till payment of 
such amount in court nor is any time to be granted 
to the State to pay it within three months at the 
pain of being liable to pay interest at 15 per 
centum per annum after three months. [Para 17] 
(C) Land Acquisition Act (Iof 1894), Sec.23(2) (as 
amended by Act (LXVIII of 1984) - Land acquisi- 
tion - Award of Collector given on June 10, 1968 - 
Award by reference court given on August 30, 1972 
- Solatium on enhanced amount of compensation - 
Rate of. 

Theclaimants in the present case are not entitled 
to enhanced solatium as the award by the Collec- 
tor was given on June 10, 1968 and the award by 
the reference court was also given on August 30, 
1972 and will only be entitled to 15 per centum on 
the enhanced amount of compensation. This is in 
accordance with the ratio of the decision of the 
Constitution Bench in Union of India v. Raghubir. 
Singh, (1989)2 S.C.C 754. [Para 15] 
Cases referred to: 

Union of India v. Raghubir Singh, (1989)2 S.C.C. 
754; K.Kamalajammanniavaru v. Special Land 
Acquisition Officer, (1985)1 S.C.C. 582; Bhag Singh 
v. Union Territory of Chandigarh, (1985)3 S.C.C. 
737; State of Punjab v. Mohinder Singh, (1986)1 
S.C.C. 365. 

K Madhava Reddy, Senior Advocate (S.Markandeya, 
G.Seshagiri Rao, K. Purushottam Reddy, K Prakash 
Reddy, Ms.Renu Gupta and Ms.Chitra Markan- 
deya, Advocates with him), for Appellants. 
C.Sitaramiah, Senior Advocate (T: V.S.N.Chari and 
Ms.Manjula Gupta, Advocates with him), for 
Respondents. a 

The Judgments of the Court were delivered by 
Kasliwal, J.:- This appeal by grant of special leave 
is difected against the judgment of the Andhra 
Pradesh High Court dated June 24, 1974. The 
claimants have filed this appeal praying for raising 
the compensation of the acquired land at the rate 
of Rs.5 per sq. yard. The High Court has granted 
compensation of the acquired land on a beltwise 
basis with reference to the distance from the 
Hyderabad Bombay Road in the following man- 
ner. 


2. Survey Nos.1057, 1058, 1061, 1062 and 1065 
(land abutting Hyderabad-Bombay Road) mak- 
inga total of 100acres 4 guntas in the first belt, the 
compensation has been awarded at the rate of 
Rs.5,000 per acre. As regards Survey Nos.1056, 
1059, 1060, 1063 and 1064, total extent of 96 acres 
7 guntas in the second belt, compensation awarded 
at the rate of Rs.4,000 per acre. Survey Nos,1055, 
1052, 1051, 1046 and 1045 total extentof 100 acres 
9 guntas in the third belt, compensation awarded 
attherate of Rs.3,000 per acre. Compensation for 
Survey Nos.1044, 1047, 1050, 1053 and 1054, total 
extent of 99 acres 39 guntas, in the fourth belt has 
been allowed at the rate of Rs.2,000 per acre. 
Compensation for Survey Nos.1043, 1048 and 1049 
totheextentof47.03acresin the fifth belt awarded 
at the rate of Rs.1,000 per acre. 
3. Lastly the land in the sixth belt forminga huge 
block of 661 acres 4 guntas comprising of Survey 
No.1009, the High Court has awarded the com- 
pensation at the rate of Rs.500 per acre as it was a 
hillock. 
4. It has been contended on behalf of the appel- 
lants that in respect of land in Survey Nos.1033, 
1034 and 1035 which was acquired by the same 
notification, the compensation was awarded by 
the High Courtat the rateof Rs.1.75 per sq.yard by 
decision dated September 7, 1973. It has been 
further submitted that the said judgment of the 
High Court was affirmed by this Hon'ble Court on 
September9, 1974 by dismissing theSpecial Leave 
Petition Nos.1689-1690 of 1970 filed by the State 
Government. It may be noted that in that case the 
High Court had affirmed the compensation awarded 
by the District Judge at the rate of Rs.1.75 per 
sq.yard. It has been contended on behalf of the 
appellants that there is no distinction with regard 
to the land in dispute and the land comprised in 
Survey Nos.1033, 1034 and 1035 and the High 
Court in the present case committed a mistake in 
not awarding compensation at least at the rate of 
Rs.1.75 per sq.yard. We have taken into consid- 
eration the entire facts and circumstances of the 
case. In our view so far as the land comprised in 
Survey Nos.1057, 1058, 1061, 1062 and 1065, 
1056,1059, 1060, 1063 and 1064, 1055, 1052, 1051, 
1046 and 1045 1044, 1047, 1050, 1053 and 1054 
falling in the four belts i.e. 1, 2, 3 and 4, the 
compensation ought to have been awarded at the 
rate of Rs.1.75 per sq.yard uniformly as they gré 
similarly circumstanced as Survey Nos.1033, 1034 ° 
[ } . 
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and 1035. As regards the land Survey Nos.1043, 
1048 and 1049 falling in the fifth belt, in our view 
reasonable compensation should be Rs.2,000 per 


acre. As regards the land Survey No.1009 falling in . 
sixth belt measuring 661 acres 4 guntas, it is proved . 


- on record that the area consists of hillocks and as 
such the High Court was correct in awarding the 
compensation at the rate of Rs.500 per acre and 
we do not find any valid reason to take a different 
view in respect of the compensation awarded for 
this land falling in the sixth belt. 

5. After reserving our judgment we thought it 


necessary to hear further arguments on the ques- .. 


tion of allowing solatium and interest under the 
. provisionsoftheLand Acquisition (Amendment) 


Act, 1984 (hereinafter referred to as the ‘Amend- | 


ment Act, 1984’). Learned counsel for the parties 
were heard at length. 

6. The following question of law was referred for 
decision to the Consticution Bench of this Court 


in Union of India v. Raghubir Singh, (1989)2 $.C.C. . 


754: 
“Whether under the Land Acquisition Act, 
1894 as amended by the Land Acquisition 
(Amendment) Act, 1984 the claimants are 
entitled to solatium at 30 per cent of the mar- 


` ketvalue irrespective of the dates on which the- 


acquisition proceedings were initiated or the 
dátes on which the award had been passed?" 
7. The Constitution Bench in the above case held 
. as under: - 
“The question is: What is the’ meaning of the 
words ‘or to any order passed by the High 
Court or Supreme Court on appeal against any 
such award?’ Are they limited, as contended by 
the appellants, to appeals against an award of 
the Collector or the Court made between April 
30, 1982 and September 24, 1984, or do they 
include also, as contended by the respondents, 
. appeals disposed of between April 30, 1982 


and September 24, 1984 even though arising . 
out of awards of the Collector or the Court. 


made before April 30, 1982. We are of the 

opinion that the interpretation placed by the 

appellants should be preferred over that sug- 

- gested by the respondents. Parliament has 

identified the appeal before the High Court 

and the appeal before the Supreme Court by 

e descifbing it as an appeal against ‘any such 

e ‘award’. The submission on behalf of the 

respondents is that the words ‘any such award’ 
M : 


^n 


mean the award made by the Collector or ^^ 
Court;and carry no greater limiting sense; and 
that in this context, upon the language of 


- Sec.30(2), the order in appeal is an appellate 


order made between April 30, 1982 and Sep- 

tember 24, 1984 in which case the related award 

ofthe Collector or of the Court may have been 
made before April 30, 1982. To our mind, the |. 
words ‘any such award’ cannot bear the broad C 
meaning suggested by learned counsel for the 
respondents. No such words of description by 
way. of identifying the appellate order of the 
High Court or of the Supreme Court werenec- 
essary. Plainly, having regard to the existing 
hierarchical structure of fore contemplated in 


_the parent Act those appellate orders could 


only be orders arising in appeal against the 
award of the Collector or of the Court. The 
words ‘any such award’ are intended to have 
deeper significance, and in the context in which. 
those words appear in Sec.30(2) it is clear that 
they are intended to refer to awards made by. 
the Collector or Court between April 30, 1982 
and September 24, 1984. In other words Sec.30(2) 
of the Amendment Act extends the benefit of 
the enhanced solatium to cases where the award 
by the Collector or by the Court is made 
between April: 30, 1982 and September 24, 
1984 or to appeals against such awards decided 
by the High Court and the Supreme Court 
whether the decisions of the High Court or the 
Supreme Court are rendered before Septem- 
ber 24, 1984 or after that date. All that is . 
material is that the award by the Collector or 
by the Court should have been between: April 


30,1982 and September 24, 1984. We find our- 


selves in a greement with the conclusion réached 
by this Court in K. Kamalajammanniavaru v. 
Special Land Acquisition Officer, ( 1985)1 S.C.C. 


- 582and find ourselves unable to agree with the 


view taken in Bhag Singh v. Union Territory of 
Chandigarh, (1985)3 S.C.C. 737. The expanded 
meaning given to Sec.30(2) in the latter case 
does not, in ouropinion, flow reasonably from 
the language of thatsub-section. It seems to us 
that the learned Judges in that case missed the 


; significance of the word ‘stich’ ín the collóca- < 


tion ‘any such award’ in Sec.30(2). Due signifi- 
cance must be attached to that word, and to our 
mind it must necessarily intend that theappeal . 
to the High Court or the Supreme Court, in 
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which the benefit of the enhanced solatium is 
to be given, must' be confined: to an appeal 
against an award of the Collector or of the 
Court rendered between April 30, 1982 and 
September 24, 1984.” 
8. Thus, it was clearly held in the above case that 
the Amendment Act 1984 extends benefit of the 
enhanced solatium to cases where the award by 
the Collector or by the Court is made between 
April 30, 1982, and September 24, 1984 cr to 
appeals against such awards decided by the High 
Court_or the Supreme Court whether the deci- 
sions of the High Court or the Supreme Court are 
rendered before September 24, 1984 or after that 
date. The view taken in Bhag Singh v. Union Terri- . 
tory of Chandigarh, (1985)3 S.C.C. 737, as well as 
State of Punjab v. Mohinder Singh, (1986)1 S.C.C. 
365, was overruled and preferred the view taken in 
K Kamalajammanniavanu v. Special Land Acqui- 
sition Officer, (1985)1 S.C.C. 582. 
9. In the case in hand before us the Collector gave 
the award on June 10, 1968, the Court (Chief 
Judge, City Civil Court) gave the award on August 
30, 1972, and the High Court decided the appeal 
orr June 24, 1974. Thus the claimants/appellants 
are entitled to solatium at the rate of 15 per cent 
only on the enhanced amount of compensation. 
10.-Now so far as the question of interest is con- 
cerned, Sec.28 of the Amendment Act, 1984 pro- 


vides for payment of interest on excess compensa- _ 


tion. Sec.28 as originally stood in the Act allowed 
interest at the rate of 6 per centum per annum 
from the date of taking possession of the land till 


the date of payment of excess amount into court. © 


The following amendment of Sec.28 was inserted 
by Sec.18 of the Amendment Act, 1984: 
*18. Amendment of Sec.28:- In Sec.28 of the 
principal Act,-- 
“(@) for the words ‘six per centum’, the words 
‘nine per centum’ shall be substituted, 
(b) the following proviso shall be inserted at 
jhe end, namely-- ‘ 
‘Provided that the award of the court may also 
direct that where such excess or any part thereof 
is paid into court after the date of expiry of a 
period of one year from the date on which 
possession is taken, interest at the rate of fif- 
teen per centum per annum shall be payable 
from the date of expiry ofthesaid period ofone 
year on the amount of such excess or part 
thereof which has not been paid into court 


before the date of such expiry.” - 
11. Sec.30 of the Amendment Act, 1984 provided 
for transitional provisions and sub-sec.(2) which 
dealt with Sec.28 of the principal Act is repro- 


. duced as under: 


*(2) The provisions of sub-sec.(2) of Sec.23 
and Sec.28 of the principal Act, as amended by: 
clause (b) of Sec.15 and Sec.18 of this Act 
respectively, shall apply, and shall be deemed 
to have applied, also to, and in relation to, any 
award made by the Collector or Court or to any 
order passed by the High Court or Supreme 
Court in appeal against any such award under 
the provisions of the principal Act after the ' 
30th day of April, 1982 [the date of introduc- 
tion of the Land Acquisition (Amendment) 
Bill, 1982, in the House of the People] and 
before the commencement of this Act. 


l 12. It has been contended on behalf of the claim- 
ants/appellants that they are not claiming the 


enhanced rate ofinterest retrospectively, but they 
are claiming the enhanced rate of interest on the 
enhanced amount of compensation which is now 
allowed by this Court. Learned counsel submits 
that transitional provisions contained in Sec.30(2) 
of the Amendment Act, 1984 do not apply to the 
enhanced amount of compensation allowed for 
the first time by this Court. It has been submitted 
that the case Union of India v. Raghubir Singh, 
(1989)2 S.C.C. 754, decided by the Constitution 
Bench dealt with the question of solatium only 
and not with the question of interest on the 
enhanced amount of compensation. It has been 
further argued that once this Hon'ble Court . 
decides that the claimants were entitled to 
enhanced compensation and the possession ofthe, 
land having already been taken backas on June 24, 
1968, the claimants are entitled to enhanced rate 
of interest on the enhanced amount of compensa- 
tion with effect from June 24, 1968. 

13. On the other hand, it has been contended on : 
behalf of the respondent that the reasoning as 
given for the enhanced solatium by the Constitu- 
tion Bench in the case of Union of India v. Raghubir 
Singh, (1989)2 S.C.C. 754, shall also apply to the 
case of enhanced rate of interest also. It-has been 
submitted that legislature by introducing special 
provisions by the Amendment Act, 1984 for the 
benefit of the claimants, clearly laid down in Sec.30 
of the transitional provisions that such benefit 


would be available only_in case of such awards 
* x [2 
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made by the Collector or Court or to. any order 
passed by the High Court or Supreme Courtin 
appeal against any such award between the 30th 
day of April, 1982 and the commencement of the 
Act i.e. September 24, 1984. It is, thus, ‘contended 
that in the present case the award was given on 
June 10, 1968 and thé reference court gave the 
award on August 30, 1972 as such no benefit ofthe 
' enhanced rate of interest introduced by the Amend- 
ment Act of 1984 can be given to.the claimants. 
14. I have given my thoughtful consideration to 
the arguments advanced by learned counsel for 
the parties. So far as the case Union of India v. 
Raghubir Singh, (1989)2 S.C. C. 754, decided by the 
Constitution Bench is concerned, it dealt with the 
question of enhanced solatium only and the ques- 
tion of allowing. enhanced rate of interest on the 
enhanced compensation was not considered nor 
decided in that cáse. However, the Constitution 
Bench was dealing with sub-sec.(2) of Sec.30 of the 
.transitional provisions of the Amendment Act, 
` 1984 which dealt with the provisions of Sub-sec.(2) 


of Sec.23 and Sec.28 of the principal Act as amended’ 


by clause (b) of Sec.15 and Sec.18 of the Amend- 


: ment Act, 1984. sub-sec.(2) of Sec.230f the prin- | 


cipal Act after amendment enhanced the amount 
ofsolatium from.15 to 30 per centum and thesame 


reasoning will apply to thé provisions of Sec.28 


which dealt with the provisions of enhanced rate 


‘of interest on the amount of enhanced compensa- 


tion. However, there is a slight distinction in the 
caseofaward of solatium and theaward ofinterest 


on the amount of compensation. The solatium is 


givenon account of compulsory acquisition while 


the interest is awarded to compensate the delayed . 


payment of the amount of compensation to which 
the claimant becomes entitled as soon as posses- 
sion is taken from him till the payment is made in 
the court. Thus so far as the grant of solatium for 
: compulsory nature of the acquisition is concerned, 
it comes into: operation on the date when the 
award is given by the Collector or the courtand the 
rate of solatium would be governed according to 
the rate prevailing on the date of award made by 
. the-Collector or the court. But so far as the pay- 
ment ofcompensation is concerned, the grievance 
continues till the entire amount is paid to the 
claimant. Now, ifwe consider the provisions of the 
Amendnfent Act, 1984 and the decision of the 
e Coastitution Bench in Union of India v. Raghubir 
Singh, (1989)2 S.C.C. 754, it becomes clear that 


e ME- 
A E 


.. poo 


the ‘benefit’ of enhancéd fate of interest under 
Sec.28 cannot be given till the coming ifto force of 
the Amendment Act, 1984 i.e. September 24, 1984. 

However, if we look to the Statement of Objects 
and’ Reasons of the’ Land Acquisition. (Amend- , 
ment) Act, 1984 (68 of 1984) it mentions that the 
individualandinstitutions who are unavoidably to 
be deprivedoftheir propertyrights in land need to 
beadequately compensated for the loss keeping in - 
view the sacrifice they-have to make for the’ larger 


interest of thé community: The legislature by 
- Amendment Act, 1984 which came into force on ? 


September 24, 1984 has clearly enhanced the rate 
of interest from 6 to 9 per centum and further 


- giving power to the court that where such excess or 


any part thereofis paid into court after the date of 
expiry of a period -of one year from the date on 
which possession is taken, to allow interést at the 
rateof 15 percentum per annum payable from the 
date of expiry of the said period of one year. Even 
ifthe provisions of the Amendment Act, 1984 are 


- applied prospectively in respect of enhanced rate " 


ot interest, I find no ground or justifieationnot to 
allow the rate of interest at 9 per centum: per 
annum on or after September 24, 1984. 

15. Thus, harmonising thesc provisions and keep- 
ing in view the intention of the legislature in 
enhancing the rate‘of-intérest under the Amend- 
ment’ Act, 1984 and to do complete justice 
between the parties, I consider that the following 
direction would be proper to meet the ends of 
justice. The claimants in the present case are not 
entitled to enhanced solatium as the award by the 
Collector was given on June 10; 1968 and the 
award by the reference court was “also given on, 
August 30, 1972 and will only be entitled to 15 per 
centum on the enhanced amount of compensa: ` 
tion. This is in accordance with the ratio of the; 
decision of the Constitution Bench in Union of ` 
India v. Raghubir Singh, (1989)2 5.C.C. 754. Now, 
so far as the rate of interest is conterned, the 
claimants would be entitled to interest on the: 
enhanced amount of compensation at the rate of 
6 per ceritum per annum from June 24; 1968 the 
date Of taking possession , upto September 23, 
1984 and at9 percentum per annum from Septem- 
ber 24, 1984 tili the payment ofsuch amount in the 
court. As the provision of granting interest at the 
rate of 15 per centum per annum after the date of 
expiry of period ofoneyear from the date on which 
possession is takén cannot be applied in terms ande 
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the amount of compensation has been enhanced 
now by this Court and the State had no opportu- 
nity to make the payment earlier, Ldeem it proper 
to grant reasonable time to thé State after which it 


may be liable to pay interest at 15 per.centum per - 


annum. Thus, it is directed that if such amount is 
not paid within three months from the date of this 
order, the claimants would be entitled to interest 
at the.rate of 15 per centum per annum on such 
amount from the date of this order. 


16. I, therefore, allow the appeal in part and set- 


aside the order of the High Court grant the 
enhanced compensation fo the appellants and 
interest as indicated above. In the circumstances 
of the case, both the parties shall bear their own 
costs throughout. 

17. Punchhi, J.: (partly dissenting): 1 have gone 
through the judgment prepared by my learned 
brother N.M.Kasliwal, J. I agree to the rate of 
compensation per acre to be awarded for the land 


acquired. I also agree that the claimants-appel-_ 


lants are entitled to asolatium at the rateof 15 per 
centum only on.the enhariced amount of compen- 
sation and not 30 per centum as claimed. I differ, 
however, with respect to the rate of interest pro- 
posed tobe given to the claimants-respondents by 
my learned brother on the conipensation being 
enhanced by us. The amended Sec.28cannot come 
to the aid of the claimants-appellants SO as to 
entitle them 9 per centum interest in the first year 
and 15 per centum interest thereafter till payment 
incourt. Thei interpretation of the provision or its 
harmonizing cannot be so elastic or go to such 
length so as tó violate its clear intendment in the 
drive to ‘do complete justice’ or to meet ‘the ends 


of justice". It is true though that the Constitution . 


Bench in Union of India v. Raghubir Singh, (1989)2 
S.C.C. 754, was only required to interpret the 
relevant provisions of the Land Acquisition Actas 
amended in the year 1984 in regard to the rate of 
solatium but the expression ‘any such award’ was 
interpreted in the context to exclude the benefit of 
enhanced solatiüm at the appellate level of the 


High Court or the Supreme Court unless the : 


appeal arose against an award of the Collector or 
of the Court ofa District Judge rendered between 
April 30, 1982 and September 24, 1984. Here 


instantly neither the award of the Collector nor ` 


, the award of that court came within the two crucial 


dates. Rather the, reference was decided by the . 


Court on August 30, 1972 much before. the 


amendment and the appeal before the High Court 
too was decided on June 24, 1974 much before the 
amendment. The "igh Court at its level and this - 
Court.as the last appellate, are courts of correc- 
tion and in the exercise of the appellate jurisdic- 
tion are empowered to correct the award of the 
District Judge, as if the decision made by it would 
have been the award of the District Judge. The 
interpretation of the expression ‘any such award’ 
can have no two meanings, one towards the award 
of interest and the other towards solatium. What- 
ever be the intrinsic quality of payment on account 
of solatium and contrastingly that of the interest 
payable, claims to both arise from the date of 
taking possession till the payment is made in 
court. If the governing rate of solatium would be 
thatas prevailing on the date of the award made by 
the Collector or the Court, a fortiorari, the govern- 
ing rate of interest would too be the one prevailing 
on thé date of the award made by the collector or 
the reference court. Inescapably the language of 
the statute and the spirit mandates so. The Amend- 
ment Act of 1984 with effect from September 24, 
1984, has enhanced fate of interest from 6 per 
centum to 9 per centum and in the given situation 
at 15 per centum but only to those acquisitions 
which commence from that date and thereafter. 
The only exception is with regard to'those acqui- 
sitions which stood initiated and were pending at 
the stages conceived of by the transitional provi- 
sions. I therefore regret my inability to agree with 
thé views of my learned, brother on this aspect. 
.Agreeing with him on- the rate of interest pro- 
posed would mean militating against the ratio of 
the Constitution Bench in Raghubir Singh’s case, 
(1989)2 S.C.C. 754, and doing violence to the 
statute. [would rather order grant of 6 per centim 
interest on the enhanced compensation to the 
claimants-appellants from the date of taking pos- 
session of the land acquired till payment, denying 
myself the exercise of ‘harmonising’ these provi- 
sions and refraining myself from discovering any 
hidden meaning when the language of the statute 2 
is clear and plain and has been interpreted in 
Raghubir Singh’s Case, (1989)2S.C.C. 754. There- 
fore, Iam of the view that right from June 24, 1968, 
- the date of taking possession till páymqnt of such 


'amountis made in court, the claimants- “appellants | « 


areentitled to 6 per centum per annum as interest.” 
Sequelly, it is my view that neither the claimants- 
appellantsare entitled to 9 pencemum peAgnnum 
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interest from April 24, 1984 till payment of such 
amount in court nor is any time to be granted to 
the State to pay it within three months at the pain 
of being liable to pay interest at 15.per centum per 
annum after three months. 

18. Therefore, agree that the appeal beallowed in 
part and the judgment and order of the High 


Court be set aside to that extent. The enhanced . 


compensation be granted to the claimants-appel- 
lants with 15 per centum solatium and 6 per cen- 
tum per annum interest as indicated above. I also 
agree that both the parties shall bear their own 
costs throughout. . : 

The Court made the following , 

ORDER: In view of the separate judgments given 
by us and disagreement on one point, we pass the 
following order in the appeal. 

20. The claimants-appellants would be entitled to 
enhanced compensation as well as 15 per cent 
solatium on the total amount ofcompensation. As 


regards the interest we both agree that the ` 


fee 
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claimants are entitled to interest at the rate of 6 
per centum per annum up to September 23, 1984. 
However, we are in disagreement with regard to 
ihe rate of interest to be allowed at 6 or 9 per 
centum per annum from September 24, 1984 till 
‘the actual payment in the court and also in respect 
of the direction that,if such amount is not paid 
within three months from thé date of this order, 
the claimants would be entitled to interest at the 
rate of 6 per centum or 15 per centum per annum. 
- 21. We, therefore, allow this appeal in part and set 
aside the judgment of the High Curt to the extent 
` of points agreed. As regards the points in disagree- 
. ment, we request the Hon'ble the Chief Justice to 
constituteà larger Bench to resolve the conflict. In 
view of the fact that the point in controversy 
though short one but is likély to affect large number 
- of cases, we request the Hon’ble Chief Justice to 
constitute a larger Bench at the earliest. 


B. s. 


Appealallowed in part. 
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